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PREFACE. 


In view of the fact that there are no less than three large two-volume law 
dictionaries now published in the United States, some explanation seems to be 
in order of the reasons deemed by us sufficient to justify the issue of a fourth 
work of this character. 

While we have no desire to pass undue criticism upon any of these books, at 
least one of which has for many years been almost universally accepted as a 
standard authority, yet we have long been impressed by the actual fact that not 
one of them is, in the strict sense of the term, a “ dictionary of the law.” One 
of them is, for the most part, a mere glossary, containing much matter of interest 
to the antiquarian and philologist, but comparatively little of value to the prac¬ 
ticing lawyer. Another, while it avoids this defect, contains a large amount 
of matter foreign to its avowed object, and properly belonging to the domain 
of the digest and works on court practice. The third is not open to either of 
these objections, but so many strictly legal terms are altogether omitted, and thd 
attempt to embrace the definitions of words and phrases to be found in the 
reported cases, is so imperfectly carried out that this work has been severely 
criticised by one of the leading legal periodicals of the day. 

In our judgment a practical law dictionary should contain the following 
features: 

(1) Accurate and concise definitions and explanations of the technical words 
and terms of the common, civil, and canon law. 

(2) As complete a list as possible of the Latin maxims upon which those 
systems are in a great measure founded, with correct English translations, and 
illustrations of their application. 

(3) A reliable guide by which to ascertain in what manner, if at all, the 
judiciary have defined or construed words and phrases in ordinary use, into very 
m tnv of which the law, urged on by the necessities of the case, has imported 
meanings more or less different from the vernacular sense. 

It is believed that these three features will be found pretty fully developed in 
this work; they have been constantly held in view during its preparation, and 
no expenditure either of labor or money has been spared to secure their pres¬ 
ence. 

Such merit as this work may possess in respect of the third essential feature 
above mentioned is due in a great degree to a very valuable and extensive col¬ 
lection of adjudged words and phrases, contained in five Jarge manuscript vol¬ 
umes, contributed to the work from a work entitled “Adjudged Words and 
Phrases,” prepared by John J. Brown, deceased, of Morristown, New Jersey, 
which was submitted to Chancellor Kent many years ago, whose opinion of it 
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will sufficiently appear from the letter printed below.* The original MS. of 
Brown’s book is the property of the Misses Scofield, of Morristown, who 
allowed it to be used for this work under a contract. A copy of this, in the 
possession of Hon. Robert Gilchrist, ex-Attorney-General of New Jersey, was 
loaned to us, at their request, by him, he having originally called our attention 
to its worth. The value of these references (about thirty-five thousand in 
number) to the profession in the aggregate it would be difficult to estimate. 
The citations are entirely reliable, every one having been carefully verified. 

With respect to the first feature (which we may call the dictionary proper) 
much assistance has been derived from a recently published English Law Dic¬ 
tionary by Charles Sweet, Esq.,f advance sheets of which have been furnished 
to us from time to time by special arrangement with the English publisher; 
and much valuable matter has also been gleaned from the older dictionaries, 
glossaries and lexicons, of Blount, Brown, Cowell, Jacob, Spelman, Tomlin, 
Wharton, Les Termes de la Ley, Bell’s Scotch Dictionary, and many others. 
A strenuous effort has been made to produce the most correct and extensive 
repository of the accepted meanings of both modern and ancient law terms 
extant, and at the same time to trench as little as possible upon the domain of 
the glossary, confining all obsolete matter, by means of brevity of statemeut 
and the use of small type, within the narrowest practical limits. 

The number of maxims included will be found to be the largest ever pre¬ 
sented in a single work, and comprise all those contained in Wharton’s Law 
Lexicon, together with many others obtained from various sources original and 
derivative. 

The thanks of the authors are due to the officers of the New York Law 
Institute, the Brooklyn Law Library, and the Jersey City Law Library, in 
which three institutions, by their kind permission, much of the labor here 
bestowed has been performed ; and to Charles C. Black and James A. Gordon, 
Esqs., of Jersey City, for much valuable assistance in verifying the multitude 1 
of citations contained in the work. 

S. R. 

New York, May 3d, 1883. R. L. L. 


* Summit, August 17. 

Dkar Sib:—I return by Mr. Sylve your MS. book on “Adjudged Words and Phrases” with 
my thaoks. I have run over the book and I think it calculated to be very useful to the profes¬ 
sion in the pursuit of law points and explanations. You have shown a vast deal of labor and 
research and I wish you may meet with sufficient encouragement for the publication of it, as I 
think it would be well received by the profession. 

I am, with much respect, your obliged and obedient servant, 

James Kent. 

John It. Brown, Esq. 

f A Dictionary of English Law, containing definitions of the technical terms in modern 
use, and a concise statement of the rules of law affecting the principal subjects, with historical 
and etymological notes. By Charles Sweet, LL.B, of Lincoln’s Inn. London: Henry 
Sweet, 3 Chancery Lane, 1832. 



A 


TABLE OF ABBREVIATIONS 

USED IN THE 

Citation of Legal Authorities. 


A. 

A*—Anonymous. See A. 

A. B.—Anonymous Deports at the end of Ben- 
loe’s Reports, commonly called New Benloe. 

A. C.— Appeal Court, English Chancery. 

A. D .—Anno Domini; in the year of our Lord. 

A. K. Marsh., (Kv.)—A. K. Marshall's Kentucky 
Reports. 

A. P. B.—Asliurst’s Paper Books; Manuscript 
paper hooks of Ashurst, J., and other Judges, 
in Lincoln's Inn Library. 

A. R .—Anno Bt<fni; in the year of the reign. 

A. S.—Act of Sederunt. 

A. & D. High.—Angell & Duriree on High¬ 
ways. 

A. & E.— See Ad. & E.; Adolph. & E. 

A. A F. Fixt .—See Amos A F. Fixt. 

Ab. or A hr.—Abridgment. 

Abb. Adiu.—Abbott’s Admiralty Reports. 

Abb. App. Dec., Abb. Ct. of App., or Abb. N. Y. 
Ct. of App.—Abbott’s New York Court of 
Appeals Decisions. 

Abb. Corp. Dig.—Abbott’s Digest Law of Cor¬ 
porations. 

Abb. For.—Abbott’s Forms of Practice and 
Pleading. 

Abb. Law Diet.—Abbott’s Law Dictionary. 

Abb. Leg. Rem.—Abbott’s Legal Remem¬ 
brancer. 

Abb. Nat. Dig.—Abbott’s National Digest. 

Abb. N. Y. Dig.—Abbott’s Digest of New York 
Reports and Statutes. 

Abb. (N. Y.) N. Cas.—Abbott’s New Cases, 

* New York Courts. 

Abb. (N. A.) Pr. or Abb. Pr.—Abbott’s New 
York Practice Reports. 

Abb. (N. Y.) Pr. N. S. or Abb. Pr. N. S.— 
Abbott’s New York Practice Reports, New 
Series. 

Abb. Sh.—Abbott on Shipping. 

Abb. Tr. Ev.—Abbott’s Trial Evidence. 

Abb. U. S.—Abbott’s United States Reports. 

Abb. U. S. Pr.—Abbott’s United States Courts 
Practice. 

Abb. Yearb. Jur.—Abbott’s Year Book of Juris¬ 
prudence. 

Abd. & W. Inst.—Abdy & Walker’s Institutes of 
J ustinian. 

A’Beckett res. judg.—A’Beckett’s Reserved Judg- 
ments. 

Abr. Cas. Eq.—Equity Cases Abridged. 


A bs.—Absolute. 

Acc.— Accordant, In the reports, denotes tbs 
agreement between one decided case and 
another in holding the same doctrine, in 
like manner as contra denotes the disagree¬ 
ment of cases. 

Act. or Act. Pr. C.—Acton’s Prize Cases, English 
Privy' Council. 

Act. Reg.— Acta Regia. 

Ad. Cont.—Addison on Contracts. 

Ad. E.—Adams on Ejectment. 

Ad. Eq.—Adams’ Equity. 

Ad fin.— Ad Jinem; at the end. 

Ad. Torts—Addison on Torts. 

Ad. Tr.—Adams on Trademarks. 

Ad. & E.—Adolphus & Ellis’ King’s BencA 
Reports. 

Add. or Add. (Pa.)—Addison’s Pennsylvania 
Reports. 

Add. Cont.—Addison on Contracts. 

Add. Eccl.—Addam’s Ecclesiastical Reports 

Add. Torts—Addison on Torts. 

Adm.—Admiralty. 

Admr.—-Administrator. 

Admx.—Administratrix. 

Adolph. & E.—Adolphus & Ellis’ King’s Bench 
Reports. 

Ads. or Ats.—At the suit of. 

Adye C. M.—Adye on Courts Martial. 

Agn. Pat.—Agnew on Patents. 

Agn. St. of F.—Agnew on the Statute of Frauds, 

A hr. N. L.—Ahrens on Natural Law. 

Aik. (Vt.)—Aikens’ Vermont Reports. 

Aird Civ. L.—Aird's Civil Law of Franco. 

Al.— See Aleyn. 

Al. & Nap.-—Alcock A Napier’s King’s Bench 
and Exchequer Reports. 

Via. or Ala. N. S.—Alabama; Alabama Su¬ 
preme Court Reports. 

Ala. Sel. Cas.—Alabama Select Cases. 

Alb. L. J.—Albany Law Journal. 

Ale. Reg. Cas.—Alcock’s Irish Registry Cases. 

Ale. & N.—Alcock & Napier’s King’s Bench 
and Exchequer Reports. 

Aid. Ind.—Alden’s Index. 

Aid. Ques.—Aldred’s Questions on Property 
Law. 

Aid. & Van H. Dig.—Alden & Van Hoesen’a 
Digest of the Laws of Mississippi. 

Aldr. Hist.“-Aldridge’s History of the Court# 
of Law. 

Aleyn—Aleyn’s King’s Bench Reports. 
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TABLE OF ABBREVIATIONS. 


Alex. Cu. Pr.—Alexander's Chancery Practice. 
Alison Pi.—Alison’s Practice of Criminal Law 
of Scotland. 

Alison Princ.—Alison’s Principles of Criminal 
Law of Scotland. 

All. (Mass.) or Allen—Allen’s Massachusetts 
Reports, Vols. 83-96, Mass. 

All, (N. B.) or Allen (N. B.)—Allen’s New Bruns¬ 
wick Reports. 

All. & Morr. Tr.—Allen and Morris’ Trial. 

All. Sher.—Allen on Sheriffs. 

All. Tel. Cas.—Allen’s Telegraph Cases. 
Alleyne L. D. of M.—Alleyne’s Legal Degrees 
of Marriage. 

Alin. Part.—Allnatt on Partition. 

Alin. Wills—Allnutt on the Practice of Wills. 
Am. or Amer.—America, American, Americana . 
Am. Ch. Dig.—American Chancery Digest. 

Am. Civ. L. J.—American Civil Law Journal. 
Am. Corp. Cas.—Withrow’s American Corpor¬ 
ation Cases. 

Am. Cr. Rep.—American Criminal Reports. 
Am. Dec.—American Decisions. 

Am. Dig.—American Digest. 

Am. Insolv. Rep.—American Insolvency Re¬ 
ports. 

Am. Jur.—American Jurist. 

Am. L. J.—American Law Journal. 

Am. L. J. N. S.—American Law Journal, New 
Series. 

Am. L. Mag.—American Law Magazine. 

Am. L. Rec.—American Law Record. 

Am. L. Reg.—American Law Register 
Am. L. Rev.—American Law Review. 

Am. L. T. Rep.—American Law Times Reports. 
Am. Lead. Cas.—Hare & Wallace’s American 
Leading Cases. 

Am. PL Ass.—American Pleaders Assistant. 
Am. Prob. Rep.—American Probate Reports. 
Am. Rep.—American Reports. 

Am. Ry. Cas.—American Railway Cases. 

Am. Ry. Rep.—American Railway Reports. 
Am. Tr. Cas.—Cox’s American Trademark Cases. 
Arab.—Ambler’s English Chancery Reports. 
Amos Code—Amos on an English Code. 

Amos Const.—Amos on the English Constitution. 
Amos Jur.—Amos on Jurisprudence. 

Amos Reg. V.—Amos on the Regulation of Vice. 
Amos Sc. L.—Amos’ Science of Law. 

Amos & F. Fixt.—Amos & Ferard on Fixtures. 
An.—Anonymous. 

And.—Anderson’s Common Pleas and Court of 
Wards Reports. 

Anders. Ch. W.—Anderson on Church Wardens. 
Andr.—Andrews’ King’s Bench Reports. 

Andr. Dig.—Andrews’ Digest. 

Andr. Prec. L.—Andrews’ Precedents of Leases. 
Andr. Prec. M.—Andrews’ Precedents of Mort¬ 
gages. 

Andr. Rev. L. —Andrews on Revenue Laws. 
Ang. Adv. Enj.—Angell on Adverse Enjoy¬ 
ment. 

Ang. Ass.—Angell on Assignments for Creditors. 
Ang. B. T.—Angell on Bank Tax. 

Ang. Carr.—Angell on Carriers. 

Ang. Corp,—Angell on Private Corporations. 
Ang. Ins.—Angell on Insurance. 

Ang. Lim.—Angell on Limitations. 

Ang. T. W.—Angell on Property in Tide 
Waters. 

Ang. Waterc.—Angell on Watercourses. 


Ang. & A. Corp.— A ngell & Ames on Corpora¬ 
tions. 

Ang. & D. High.—Angel l & Durfree on High¬ 
ways. 

Arm, or Anne—Queen Anne; thus, 1 Ann, 
denotes the first year o f Queen Anne’s 
reign. 

Ann. Ins.—Annesly on Insurance. 

Annaly—Annaly’s King’s Bench Reports. 

Anon.—Anonymous. 

Ans. Cont.—Anson on Contracts. 

Anstr.—Anstruther’s Exchequer Reports. 

Anth. Abr.—Anthon’s Abridgment. 

Anth. Ill. Dig.—Anthony’s Illinois Digest. 
Anth. L. S.—Anthon’j Law Student. 

Anth. (N. Y.)—Anthon’s New York Nisi Priun 
Reports. 

Anth. Prec.—Anthon’s Precedents. 

Anth. Shep.—Anthon’s Sheppard’s Touchstone. 
Ap. Just.— Apud Justinian; Justinian’s Insti¬ 
tutes. 

App.—Apposition. 

App. Cas.—Appeal Cases. 

App. Ev.—Appleton on Evidence. 

App. (Me.)—Appleton’s Maine Reports, (Vols. 
19 A 20 Me.) 

App. R. N. Z.—Appeal Reports. New Zealand. 
Appx.—Appendix. 

Apud—In ; contained in: quoted in. 

Arch. B. L.—Archbold’s Bankrupt Law. 

Arch. Civ. Pl.—Archbold on Civil Pleading. 
Arch. Cr. Pl.—Archbold on Criminal Pleading 
and Evidence. 

Arch. Just.—Archbold’s Justice of the Peace. 
Arch. L. & T.—Archbold on Landlord and 
Tenant. 

Arch. N. P.—Archbold’s Nisi Prius Law. 

Arcli. Paup. L.—Arch bold’s Pauper Lunatics. 
Arcli. Pr.—Archbold on Practice. 

Arg .—Arguendo Argamentum . 

Arg. R. of L.—Argyle’s Reign of La\v\ 

Ark.—Arkansas; Arkansas Supreme Court Re¬ 
ports. 

Arkl.—Arkley’s Scotch Justiciary Court Reports. 
Arms. M. & 0.—Armstrong, Macartney & Ogle’s 
Irish Nisi Prius Reports. 

Arn.—Arnold’s Common Pleas Reports. 

Arn. Ins.—Arnould on Marine Insurance. 

Arn. Mun. Corp.—Arnold on Municipal Cor¬ 
porations. 

Arn. & H.—Arnold & Hodges’ Queen’s Bench 
Reports. 

A rn. & H. B. C.—Arnold & Hodges’ Bail Court 
Reports. 

Arnot—Arnot's Criminal Cases, Scotland. 

Art.—Article. 

Aslim. (Pa.)—Ashmead’s Pennsylvania Reports. 
Asp.—Aspinall’s Maritime Cases. 

Ast.—Aston’s Entries. 

Ath. Mar. Set.—Atherly on Marriage Settle¬ 
ments. 

Atk.—Atkyn’s English Chancery Reports. 

Atk. Conv.—Atkinson on Conveyancing. 

Atk. Mark. Tit.—Atkinson on Marketable Titles, 
Atk. P. T.—Atkyn’s Parliamentary Tracts. 

Atk. Sher.—Atkinson on Sheriffs. 

Atty—Attorney. 

Atty-Gen.—Attorney-General. 

Aust. Juris.—Austin on Jurisprudence. 

Austral. Jur.—Australian Jurist. 

Austral Jur. Rep.—Australian Jurist Reports. 
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Ayck. Ch. F.—Ayckbourn’s Chancery Forms and 
Orders. 

Ayek. Jur.—Ayckbourn’s Jurisdiction and Prac¬ 
tice. 

Ayl. Tan.—Ay life’s Pandects. 

Ayl. Par.—Aylitie’s Parei'gon Juris OaTwnici 
Anaiieani . 

Azimi Mar. Law—Azuni on Maritime Law. 

B. 

B.— Bantus; Common Bench. Book. See A., 

B. C.—Bail Court. Bell’s Commentaries on the 
Law of Scotland. 

B. C. C .—See Bail Ct. Cas. 

B. C. E.— See Bail Ct. Rep. 

B. Ecc. L.— See Burn. Eccl. L. 

B. Just.— See Burn. Just. 

B. Mon. (Ivv.)—B. Monroe’s Kentucky Reports. 
B. X. C —See Bro. X. C. 

B. X. P .—See Bull. X. P. 

B. P. B.—Buller’s Paper Book. 

B. R .—Bancus Regis; King’s Bench. 

B. R. H.—King’s Bench Cases tempore Hard- 
wicke. 

B. & A. or B. & Aid.— See Barn. & A. 

B. A A. Cas.— See Barr. & A us. 

B. & Ad.— See Barn. & Ad. 

B. A B.— See Brad. & B. 

B. & C.— See Barn. & C. 

B. A H. Dig.— See Ben. & H. Dig. 

B. & H. L. Cas.— See Ben. & H. L. Cas. 

B. <k L.— See Brown. & L. 

B. & P.— See Bos. A P. 

B. & S.—a See Best & S. 

Bab. Auc.—Babington on Auctions. 

Bab. Set-off—Babington on Set-off and Mutual 
Credit. 

Bac. Abr.—Bacon’s Abridgment. 

Bac. Comp. Arb.—Bacon’s Complete Arbitrator. 
Bac. El. Com. L.—Bacon’s Elements of the Com¬ 
mon Law. 

Bac. Gov.—Bacon on Government. 

Bac. Law Tr.—Bacon’s Law Tracts. 

Bac. Max.—Bacon’s Maxims. 

Bac. Uses—Bacon on Statute of Uses. 

Bag.—Bagehot on the English Constitution. 

Bail Ct. Cas.—Lowndes & Maxwell’s Bail Court 
Cases. 

Bail Ct. Rep.—Saunders & Cole’s Bail Court Re¬ 
ports. 

Bailey (S. C.) Eq.—Bailey’s South Carolina 
Equity Reports. 

9 Bailey (S. C.) L.—Bailey’s South Carolina Law 
Reports. 

Bain. M. & M.—Bainbridge on Mines and 
Minerals. 

Baker High.—Baker’s Law of Highways in 
England and Wales. 

Baldw. Bankr.—Baldwin on Bankruptcy. 

Baldw. Const.—Baldwin on the Constitution. 
Baldw. Dig.—Baldwin’s Connecticut Digest. 
Baldw. (U. S.)—Baldwin’s United States Circuit 
Court Reports. 

Balf.—Balfour’s Practice of Law of Scotland. 
Ball Nat. B.—Ball on National Banks. 

Ball Prim—Ball’s Principles of Torts and Con¬ 
tracts. 

Ball & B.—Ball & Beatty’s Irish Chancery 
Reports. 

BalLan. Lim.—BalHntine on Limitations. 


Bank. Inst.—Bunkton’s Institutes of Law of Scot¬ 
land. 

Bank. Mag.—The Banker’s Magazine. 

Bankr. Reg.—National Bankruptcy Register Re¬ 
ports. 

Bankr. Reg. Dig.—National Bankruptcy Register 
Digest. 

Bann. Lim.—Banning on Limitations of Actions. 

Barb. Cr. PI.—Barbour’s Criminal Pleadiugs. 

Barb. Dig.—Barbour’s Digest of Barbour’s New 
York Reports. 

Barb. Eq. Dig.—Barbour’s Equity Digest. 

Barb. Grot.-—Barbeyrac’s Grotius on War and 
Peace. 

Barb. (N. Y.)—Barbour’s New York Supreme 
Court Reports. 

Barb. (N. Y.) Ch.—Barbour’s New York Chan¬ 
cery Reports. 

Barb. Part.—Barbour on Parties to Actions. 

Barb. Puff.—Barbeyrac’s Puffendorf on Law oi 
Nature and of Nations. 

Barb. Set-off—Barbour on Set-off. 

Barn.—Barnardiston’s King’s Bench Reports. 

Barn. Ch.—Baruardiston’s Chancery Reports. 

Barn. Sher.—Barnes’ Sheriff. 

Barn. & A. or Barn. & Aid.—Barnewall & Alder- 
son’s King’s Bench Reports. 

Barn. & Ad.—Barnewall & Adolphus’ King's 
Bench Reports, 

Barn. & C.—Barnewall & Cresswell’s King’s 
Bench Reports. 

Barnes—Barnes Notes of English Practice. 

Baron S. A Mort.—Baron on Bills of Sale and 
Chattel Mortgages. 

Barr. For. Conv.—Barry’s Forms and Precedents 
in Conveyancing. 

Barr. Ob. Stat.—Barrington’s Observations on 
Statutes, 

Barr (Pa.)—Barr’s Pennsylvania Reports. Yols. 
1-10 Pennsylvania State Reports. 

Barr. Ten.—Barry’s Tenures. 

Barr. & Arn.—Barron & Arnold’s Election Cased. 

Barr. & Aus.—Barron & Austin’s Election Cases. 

Bart. Conv.—Barton’s Elements of Conveyancing. 

Bart. Eq.—Barton’s Suit in Equity. 

Bart. Leg. Max.—Barton’s Legal Maxims. 

Bart. Prec.—Barton’s Precedents of Convey¬ 
ancing. 

Batem. Ag.—Bateman on Agency. 

Batem. Auc.—Bateman’s Law of Auctions. 

Batem. Com. L.—Bateman’s Commercial Law. 

Batem. High.—Bateman on Highways. 

Batem. P. & C. L.—Bateman’s Political and Con¬ 
stitutional Law. 

Bates Dig. F. Ins.—Bates’ Digest of the Law of 
Fire Insurance. 

Batt. Sp. Perf.—Batten on Specific Perform¬ 
ance. 

Batty—Batty’s Irish King’s Bench Reports. 

Baxt. (Tenn.)—Baxter’s Tennessee Reports. 

Bay (S. C.)—Bay’s South Carolina Reports. 

Bayl. Bills—Bay ley on Bills and Notes. 

Bayl. Cham. Pr.—Bay ley’s Chamber Practice. 

Beam. Eq. PL—Beames on Equity Pleading. 

Beam. Ne Ex.—Beames on Ne Exeat. 

Beas. (N. J.)—Beasley’s New Jersey Chaneery 
Reports. 

Beat.*—Beatty’s Irish Chancery Reports. 

Beaum. Sale—Beaumont on Bills of Sale. 

Beav.—Beavan’a Rolls Court Reports. 

Beaw.—Beawes’ Lex Mercatoria 
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Becc.—Beccaria on Crimes and Punishments. 

Beck Med. Jur.—Beck’s Medical Jurisprudence. 

Bedf. Pro. & Div.—Bedford’s Final Guide to 
Probate and Divorce. 

Bee, or Bee Adm.—Bee’s Admiralty Beports. 

Bell Ap. Cas.—Bell’s House of Lords Cases. 

Bell C.—Bell’s Scotch Court of Sessions Cases. 

Bell Com.—Bell’s Commentaries on Law of Scot¬ 
land. 

Bell Cr. Cas.—Bell’s Crown Cases. 

Bell. Del. U. S.—Beliefs Delineation of Uni¬ 
versal Law. 

Bell Diet.—Bell’s Dictionary of Law of Scot¬ 
land. 

Bell Diet. Dec.—Bell’s Dictionary of Decisions. 

Bell H. L.—Bell’s House of Lords Cases. 

Bell Husb. & W.—Bell on Husband and Wife. 

Bell lilus.—Bell’s Illustrations of Principles. 

Bell Med. Jur.—Bell’s Medical Jurisprudence. 

Bell P. C.—Bell’s Cases in Parliament. 

Bell Prin.—Bell’s Principles of Law of Scotland. 

Bell Sales—Bell on Sales. 

Bell Sess. Cas.—Bell’s Cases in the Court of 
Sevssions. 

Bell Styles.—Bell’s System of Forms of Deeds. 

Bellew.—Bellewe’s Bang’s Bench Cases. 

Belt Sup. Ves.—Belt’s Supplement to Vesey’s 
Reports. 

Belt Ves. Sen.—Belt’s edition of Vesey Senior’s 
Reports. 

Ben. Adm. Pr.—Benedict’s Admiralty Practice. 

Ben. Aver.—Benecke on Average. 

Ben. Br. Cr.—Benedikt on Brains of Criminals. 

Ben. (U. S.)—Benedict’s District Court Reports. 

Ben. & H. Dig.—Bennett & Heard’s Massachu¬ 
setts Digest. 

Ben. & H. L. Cas.—Bennett & Heard’s Leading 
Cases. 

Ben. & SI. Dig.—Benjamin & Slidell’s Louisiana 
Digest. 

Benj. Sales—Benjamin on Sales. 

BenL—Benloe’s King’s Bench Reports. 

Beni. & D.—Benloe & Dalison’s Common Pleas 
Reports. 

Benn. Diss. or Benn. Pract.—Bennett’s Proceed¬ 
ings before Masters in Chancery. 

Benn. Fire Ins. Cas.—Bennett’s Fire Insurance 
Cases. 

Benn. & H. Cr. Cas.—Bennett A Heard’s Lead¬ 
ing Criminal Cases. 

Benn. & PI. Dig.—Bennett & Heard’s Massachu¬ 
setts Digest. 

Benth. Jud. Ev.—Bentham’s Judicial Evidence. 

Benth. Leg.—Bentham’s Theory of Legislation. 

Bert.—Berton’s New Brunswick Reports. 

Bess. L. Prec.—Besson’s Law Precedents. 

Best Ev.—Best on Evidence. 

Best Pres.—Best on Presumptions. 

Best & S.—Best & Smith’s Queen’s Bench Re¬ 
ports. 

Betts Adm. Pr.—Betts Admirality Practice. 

Bev. Horn.—Bevil on Homicide. 

Bibb (Ky.)—Bibb’s Kentucky Reports. 

Bickn. Cr. Pr.—Bicknell’s Criminal Practice in 
Indiana. 

Big. Bills—Bigelow on Bills, Notes and Checks. 

Big. Cas. B. & N.—Bigelow’s Cases on Bills and 
Notes. ’ 

Big. Estop.—Bigelow on Estoppel. 

Big. Fraud—Bigelow on the Law of Fraud. 

Big. Over. Cas.—Bigelow’s Overruled Cases. 


Big. L. & A. Ins. Cas.—Bigelow’s Life and AceP 
dent Insurance Cases. 

Big. Torts—Bigelow’s Leading Cases in Torts. 

Bill. Aw.—Billing on the Law of Awards. 

Bing.—Bingham’s Common Pleas Reports. 

Bing. Desc.—Bingham on Descent. 

Bing. Exec. Cont.—Bingham on Executory 
Contracts. 

Bing. N. C.—Bingham’s New Cases, English 
Common Pleas. 

Bing. Real Est.—Bingham on Real Estate. 

Bing. & C. Rents—Bingham & Colvin on Rented 
&c. 

Binn. Just.—Bin ns’ Pennsylvania Justice. 

Binn. (Pa.)—Binney’s Pennsylvania Reports. 

Bird Conv.—Bird on Conveyancing. 

Bird L. & T.—Bird on the Law of Landlords, 
Tenants and Lodgers. 

Bird Sol. Pr.—Bird’s Solution of Precedents of 
Settlements. 

Bish. Cont.—Bishop on Contracts. 

Bish. Cr. L.—Bishop on Criminal Law. 

Bish. Cr. Pro.—Bishop’s Criminal Procedure. 

Bish. Insolv. Dr.—Bishop on Insolvent Deb¬ 
tors. 

Bish. Mar. W.—Bishop on the Law of Married 
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Bl. Com.—Blackstone’s Commentaries. 
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Bl. H.—Henry Blackstone’s Reports. 

Bl. Law Tr.—Blackstone’s Law Tracts. 

Bl. R.—William Blackstone’s Common Law 
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Blackb. Sales—Blackburn on Sales. 
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Blacks. R.—William Blackstone’s Common Law 
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Blan. Life An.—Blue*.; < n Life Annuities. 

Blanch. & W. Mines—Blanchard & Weeks on 
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Bland (Md.)—Blands Maryland Chancery Re¬ 
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Blansli.' Lim.—Blanshard on Limitations. 
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Prize Cases. 

Blatchf. (U. S.)—Blatchford’s Circuit Court Re¬ 
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alty Reports. 
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Boyd Adm. Pr.—Boyd’s Admiralty Practice. 
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Br. Abr.—Brooke’s Abridgment. 

Br. Brew Jud.—Brownlow’s Brevia Judicialia. 
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Br. N. C.—Brooke’s (King’s Bench) New Cases. 
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Bradw. (Ill.)—Bradwell’s Reports, IUinois Ap¬ 
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Brack. L. Misc.—Brackenridge’s Law Miscel¬ 
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Brack. Trusts—Brackenridge on Trusts. 

Bradb. Dist.—Brad by on Distresses. 
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Brand. For. Att.—Brandon on the Law of For¬ 
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Brandt Div.—Brandt on Divorce or Matrimonial 
Causes. 

Brandt S. & G.—Brandt on Suretyship and 
Guaranty. 
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Breese (HI.)—Breese’s Illinois Reports. 

Brev. Dig.—Brevard’s Digest. 
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Bre vs. (Pa.)—Brewster’s Pennsylvania Reports. 


Brice Pub. Wor.—Brice on Laws Relating tc 
Public Worship. 

Brice U. V.—Brice on the Doctrine of Ultra 
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Bridg. Conv.—Bridgman’s Precedents of Con¬ 
veyancing. 

Bridg. Dig. Ind.—Bridgman’s Digested Index. 

Biidg. J.—J. Bridgman’s Common Pleas Re¬ 
ports. 

Bridg. Leg. Bib.—Bridgman’s Legal Bibliogra- 
phy. 

Bridg. O.—Orlando Bridgman’s Common Pleas 
Reports. 

Bridg. Refl.—Bridgman’s Reflections on the 
Study of the Law. 

Bridg. Synth.—Bridgman’s Synthesis. 

Bridg. Thes. Jur.—Bridgman’s T hesaurus Juridi* 
cus. 

Bright. Costs—Brightly on Costs. 

Bright. Dig.—Brightly’s Digest of the Laws of 
the United States. 

Bright. El. Cas.—Brightly’s Election Cases. 

Bright. Eq.—Brightly’s Equity Jurisprudence. 

Bright. Fed. Dig.—Brightly’s Federal Digest. 

Bright H. & W.—Bright’s Husband and Wife. 

Bright. (Pa.) N. P.—Brightly’s Pennsylvania 
Nisi Prius Reports. 

Bright. Purd.—Brightly’B Purdon’s Pennsyl¬ 
vania Digest. 

Britt.—Britton’s Pleas of the Crown. 

Bro. Abr.—Brooke’s Abridgment. 
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Brn. Com.—Brown’s Commentaries. 

Bro. Ent.—Brown’s Entries. 

Bro. Lim.—Brown on Limitations. 

Bro.N.C.—Brooke’s (King’s Bench) New Cases. 

Bro. Nat. B. Cas.—Browne’s National Bank 
Cases. 

Bro. Not.—Brooke on Notaries. 

Bro. P. C.—Brown’s (House of Lords) Parlia¬ 
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Bro. Sales—Brown on Sales. 

Bro. Stair—Brodie’s Notes and Supplement tc 
Stair’s Institutes of Scottish Law. 

Bro. Supp.—Brown’s Supplement to Morrison’s 
Dictionary. 

Bro. Syn.—Brown’s Synopsis of Scotch Court of 
Sessions Decisions. 

Bro. V. M.—Brown’s Vade Mecum. 

Brock. Marsh.—Brockenbrough’s United States 
Reports. Marshall’s Decisions. 

Brod. & B.—Broderip & Bingham’s Common 
Pleas Reports. 

Broom. Com. L.—Broom’s Commentaries on the 
Common Law. 

Broom Const. L.—Broom’s Constitutional Law. 

Broom Max.—Broom’s Legal Maxim’s. 

Broom Part.—Broom on Parties to Actions. 

Broom & H. Com.—Broom & Hadley’s English 
Commentaries. 

Broun, or Broun Just.—Broun’s Scotch Justiciary 
Court Reports. 

Brown, or Brown (Mich.) N. P.—Brown’s Michi¬ 
gan Nisi Prius Reports. 

Brown Adm.—Brown’s Admiralty Reports, U. S. 
Circuit Court. 

Brown Ch. C.—Brown’s English Chancery Cases, 

Brown Diet, or Brown—Brown’s Law Dictionary. 

Brown D, & M.—Brown’s Practice in Divorce 
and Matrimonial Causes. 
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Browne Carr.—Browne on the Law of Carriers. 
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Law. 

Browne Dig. Div.—Browne’s Digest of Divorce 
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Browne Div.—Browne on Divorce. 

Browne Fixt.—Browne on Fixtures. 

Browne Fraud.—Browne on the Statute of 
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Browne Ins.—Browne on Insanity. 

Browne (Pa.)—Browne’s Pennsylvania Common 
Pleas Reports. 

Browne Prob. Pr.—Browne’s Probate Practice. 

Browne St. Fr.—Browne on the Statute of 
Frauds. 

Browne Tr.—Browne’s Law of Trademarks. 

Browning Mar. & D.—Browning’s Marriage and 
Divorce. 

Browning & L.—Browning & Lushington’s Eng¬ 
lish Admiralty Reports. 

Brownl. or Brownl. & G.—Browmlow and Golds- 
borough’s Common Pleas Reports. 

Brownl. Brev. Jud.—Brownlow’s Brevia Judidr 
alia. 

Bruce—Bruce’s Scotch Court of Sessions Cases. 

Bruce M. L.—Bruce on Military Law. 

Buchan.—Buchanan’s Reports, Cape of Good 
Hope. 

Buchan. C. C.—Buchanan’s Scotch Criminal 
Cases. 

Buck—Buck’s Bankruptcy Cases. 

Buckn. Lun.—Bucknill on Lunacy. 

Buff. Super. Ct. R.—Buffalo Superior Court Re¬ 
ports. 

Bull. N. P.—Buffer's Nisi Priiis. 

Bull. & C. Dig.—Bullard & Curry’s Louisiana 
Digest. 

Bull. & L.—Bullen & Leake’s Precedents of 
Pleadings. 

Buller, MSS.—Same as A. P. B. ( q. v.) 

Bulst.—Bulstrode’s King’s Bench Reports. 

Bump Bankr. Pr.—Bump’s Bankruptcy Practice. 

Bump Fed. Pro.—Bump’s Federal Procedure. 

Bump Fraud. Conv.—Bump on Fraudulent Con¬ 
veyances. 

Bump No. Const.—Bump’s Notes of Constitu¬ 
tional Decisions. 

Bump Pat.—Bump on Patents, Trademarks and 
Copyrights. 

Bunb.—Bunbury’s Exchequer Reports. 

Buny. Ass.—Bunyon on Life Assurance. 


Burg. Col. & For. L.—Burge’s Colonial an(*. 
Foreign Law. 

Burg. Confl. L.—Burge on Conflict of Laws. 

Burg. Sur.—Burge’s Law of Suretyship. 

Burlam. Nat. L.—Burlamaqui’s Natural and 
Public Law\ 

Burn. Cr. L,—Burnett on Criminal Law of Scot¬ 
land. 

Burn Diet.—Burn’s Law Dictionary. 

Burn Eccl. L.—Burn’s Ecclesiastical Law. 

Burn Just.—Burn’s Justice of the Peace. 

Burn. (Wis.)—Burnett’s Wisconsin Territorial 
Court Reports. 

Burr.—Burrow’s King’s Bench Reports. 

Burr. Sett. Cas.—Burrow’s Settlement Cases. 

Burr Tr.—Burr’s Trial. 

Burrill Ass.—Burrill’s Law of Voluntary Assign¬ 
ments. 

Burrill Circ. Ev.—Burrill’s Circumstantial Evi¬ 
dence. 

Burrill Diet., or Burrill—Burrill’s Law Diction¬ 
ary. 

Burrill Pr.—Burrill’s Practice in Personal Ac¬ 
tions. 

Burroughs Pub. Sec.—Burroughs on Public 
Securities. 

Burroughs Tax.—Burroughs on Taxation. 

Burt. Comp. R. P.—Burton’s Elementary Com¬ 
pendium of the Law of Real Properly. 

Busb. (N. CV) Eq.—Busbee’s North Carolina 
Equity Reports. 

Bufb. (N. C.) L.—Busbee’s North Carolina Law 
R sports. 

Bush (Ky.)—Bush’s Kentucky Reports. 

Bush. P. El.—Bushby on Parliamentary Elec¬ 
tions. 

Butler Co. Litt.—Butler’s Notes to Coke on Lit¬ 
tleton. 

Byles Bills—Byles on Bills. 

Bynk. Jur. Pub.—Bynkershoek’s Quaestiona 
Juris Publici. 

Bynk. War—Bynkershoek’s Law of War. 

Byth. Prec.—Bythewood’s Precedents. 

Byth. & J. Conv.—Bythewood & Jarman’s Sys¬ 
tem of Conveyancing. 

C. 

C.—Caption; Chapter; Chancellor; Chancery; 
Code; Codex. 

C. B.—Common Bench ; Chief Baron; Common 
Bench Reports. 

C. B. N. S.—Common Bench Reports, New 
Series. 

C. C.—Chancery Cases; Crown Cases; Civil 
Code; Circuit Court. 

C. C. A.—County Court Appeals. 

C. C. E .—Bee Cai. (N. Y.) Cas. 

C. C. P.— See Code Civ. Pro. 

C. C. R.—Crown Cases Reserved. 

C. Cr. P.— See Code Cr. Pro. 

C. E. Gr. (N. J.)—C. E. Green's New Jersey 
Equity Reports. 

C. J.— See Ch. J. 

C. J. C.— See Cowp. J. C. 

C. L. P. Act.— See Com. L. P. Act. 

C. L. R.— See Com. L. R. 

C. M. & R— See Cromp. M. & R. 

C. P.—Common Pleas; Code of Procedure. . 

C P. D —Law Reports, Common Pleas Div* 
sionT 
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C. S.—Court of Session. 

C. t. N.—Cases tempore Northington. 

C. it A.—Ay Cooke & A. 

C. £ F.—Av Cl. A F. 

C. A: II. Dig.— Ay Cov. & H. Dig. 

C. it .1. — Ay Cromp. A J 
C. & K.— Ay Car. & K. 

C. ^ M.— Ay Car. it M. 

C. it l\—A y Car. it P. 
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Ca. sa.— Capias ad satisfaciendum. 

Cab. Int. it Art.—Cababe ou the Law of Inter¬ 
pleader and the Attachment of Debts. 
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Cai. Pr.—Caines’ Practice. 

Cairns Dec.—Cairns’ Decisions. 
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Cal. Pr.—Hart’s California Practice. 

Cald.—Caldecott’s Justice of the Peace Cases. 
Caldw. Arb.—Caldwell on Arbitration. 

Call (Va.)—Call’s Virginia Reports. 

Calth.—Calthorphe’s King’s Bench Reports. 
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Calv. Part.—Calvert on Parties to Suits in 
Equity. 

Cam.—Cameron’s Upper Canada Queen’s Bench 
Reports. 
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Campb. Neg.—Campbell on Negligence. 

Can.—Canada. 

Can. L. J.—Canada Law Journal. 

Can. L. T.—Canadian Law Times. 

Can. Sup. Ct.—Canada Supreme Court Reports. 
Cand. M. C. Pr.—Candy’s Mayor’s Court Practice. 
Cap.— Capitulo ; Chapter. 

Car.— Carolus; as 13 Car. II. c. I. 

Car. Cr, L.—Carrington’s Criminal Law. 

Car. H. & A.—Carrow, Hamerton & Allen’s 
Magistrate’s Cases. 
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Car. O. & B.—Carrow, Oliver & Beavan’s Rail¬ 
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Car. Qu. Tr.—Trial of Queen Caroline. 
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Car. & O.—Carrow & Oliver’s Railway and 
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Cart. (Ind.)—Carter’s Indiana Reports. 
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Cas. Ch.—Cases in Chancery. 
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Cas. Pr. C. P.—Cases of Practice, Common Pleac, 

Cas. Pr. K. B.—Cases of Practice, King’s Bench. 

Cas. Self Def.—Horrigan and Thompson’s Case? 
of Self Defence. 

Cas. Set.—Cases of Settlement, King’s Bench. 
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Cas. t. F.—Cases tempore Finch, English Chan¬ 
cery. 

Cas. t. H.—Cases tempore Hardwicke, King’s 
Bench. 

Cas. t. Holt—Cases tempore Holt, King’s Bench, 

Cas. t. King—Cases tempore King, English Chan¬ 
cery. 

Cas. t. Macc.—Cases tempore Macclesfield, Eng 
lish Law and Equity. 

Cas. t. Talb,—Cases tempore Talbot, English 
Chancery. 

Cas. t. Will. III.—Cases tempore William III. 

Cas. & Op.—Cases with Opinions of Eminent 
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Cass. Man. Proc.—Cassel’s Manual of Procedure. 

Cast. Ra.—Castle on the Principle of Rating. 

Cav. Sec.—Cavanagh on Securities. 

Cent. L. J.—Central Law Journal. 

Ch.—Chancellor; Chancery. 

Ch. Cas.—Cases in Chancery. 

Ch. Cas. Ch.—Choyce Cases in Chancery. 

Ch. Chamb. — Chancery Chambers, Upper 
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Ch. D.—Law Reports, Chancery Division. 

Ch. J.—Chief Justice; Chief Judge. 

Ch. Pre.—Chancery Precedents. 

Ch. R.—Chancery Reports. 

Ch. Sent.—Chancery Sentinel, New York city. 

Chadw. Man.—Chadwick’s Probate Court Man¬ 
ual. 

Chal. Dig.—ChalmeFs Digest of Bills of Ex¬ 
change. 

Chal. Op.—ChalmeFs Opinions. 
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Chamb. L. & T.—Chambers on Landlord and 
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Cases. 

Charlt. R. M. (Ga.)—R. M. Charlton’s Georgia 
Reports. 

Charlt. T. U. P. (Ga.)—T. U. P. Charlton’s 
Georgia Reports. 

Cheves (S. C.)—Cheves’ South Carolina Cases 
at Law. 

Cheves (S. C.) Eq.—Cheves’ South Carolina 
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Chip. Coat.—Chipman on Contracts for Pay¬ 
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Chip. N. (Vt.j—N. Chipman’s Vermont 
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Chit. App.—Chitty on Apprentices & Journey¬ 
men. 
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Chit. Bills—Chitty on Bills. 

Chit. Bl. Com.—Chitty’s Blackstone’s Commen¬ 
taries. 
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Chit. Com. L.—Chitty on Commercial Law. 
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Chit. Crim. L.—Chitty on Criminal Law. 

Chit. Desc.—Chitty on the Law of Descents. 

Chit. Eq. Dig.—Chitty’s Equity Digest. 

Chit. Jr. Bills—Chitty Junior on Bills. 

Chit. Med. Jur.—Cliitty’s Medical Jurispru¬ 
dence. 

Chit. PI.—Chitty on Pleading. 

Chit. Gen. Pr.—Chitty on General Practice, 

Chit. Prec.—Chitty’s Precedents of Pleading. 

Chit. Prerog.—Chitty on the Prerogatives of 
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Chris. B. L.—Christian’s Bankrupt Law. 

Chris. Med. Jur.—Christison on Poisons & Medi¬ 
cal Jurisprudence. 

Church. Sher.—Churchill on the Law of Sheriff. 

Chute Eq.—Chute’s Equity in Relation to Com¬ 
mon Law. 

Cine. (O.)—Cincinnati Superior Court Reports. 

City Hall Rec.—New York City Hall Recorder. 

City Hall Rep.—New York City Hall Reporter. 

Civ.—Civil. 

Civ. Code—Civil Code. 

Civ. Pro. Rep.—Civil Procedure Reports, New 
York. 

Cl. Ass.—Clerk’s Assistant. 

Cl. & F.—Olark & Finnelly’s House of Lords’ 
Reports. 

Cl. & F. N. S.—Clark & Finnelly’s House of 
Lords’ Reports, New Series. 

Clan. H. & W.—Clancy on the Law of Husband 
and Wife. 

Clark—Clark’s House of Lords’ Reports. 

Clark Dig. H. L.—Clark’s Digest of House of 
Lords Reports. 

Clark H. L. Ind.—Clark’s Index to Reports in 
the House of Lords. 

Clark L.—Clark’s Enquiry into the Nature of 
Leases. 

Clarke Adm. Pr.—Clarke’s Practice in Admir¬ 
alty. 

Clarke Bills—Clarke on Bills, Notes, Cheques, 
& I. O. U’s. 

Clarke Cr. L.—Clarke on Criminal Law of 
Canada. 

Clarke Extrad.—Clarke on Extradition. 

Clarke Ins.—Clarke on Insurance. 

Clarke (Iowa)—Clarke’s Iowa Reports. 

Clarke (N. Y.) Ch.—Clarke’s New York Chan¬ 
cery Reports. 

Clarke Part.—Clarke on Law of Partnership. 

Clayt.—Clayton’s Assize Reports. 

Clerk Home—Clerk Home’s Scottish Session? 
Cases. 

Clerke Dig.—Clerke’s Digest. 

Clerke Rud.—Clerke’s Rudiments of American 
Law. 

Clem. Corp. Sec.—Clemens on Corporate Securi¬ 
ties. 

Clev. Bank.—Cleveland on the Banking System. 


Cliff. (U. S.)—Clifford’s Circuit Court Reporta. 
Clift Ent.—Clift’s Entries. 
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Co. Ent.—Coke’s Entries. 

Co. Litt.—Coke on Littleton. 

; Co. P. C.—Coke’s Pleas of the Crown. 
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Coclir.—Cochran’s Nova Scotia Reports. 

Cock. & R.—Cockburn & Rowe’s Election Cases. 
Cocke U. S. Pr.—Cocke’s United States Prac¬ 
tice. 

Cod. Jur. Civ.— Codex Juris Chilis; Justinian 
Codex . 

Codd. Dig. Tr.—Coddington’s Digest of Trade¬ 
marks. 

Code Civ., or Code N.—Code Civil; Code Napo¬ 
leon. 

Code Civ. Pro.—Code of Civil Procedure. 

Code Cr. Pro.—Code A Criminal Procedure. 
Code La.—Louisiana Civil Code. 

Code P.—Code Penal. 

Code P. C.— Code de Procedure Civile . 

Code Pro.—Code of Procedure. 

Code R.—New York Code Reports. 

Code R. N. S.—New York Code Reports, New 
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Code Rep.—New York Code Reporter. 

Coe Pr.—Coe’s Practice at Judges’ Chambers. 
Col.—Colorado ; Colorado Reports ; Column. 
Col. Cas,—Coleman’s New Y r ork Cases. 

Col. & C. Cas.—Coleman & Caines’ New York 
Cases. 

Colb. Pr.—Colby’s Practice. 

Coldw. (Tenn.)—Coldwell’s Tennessee Reports. 
Cole Inf.—Cole oil Criminal Informations. 

Coler Mun. B.— Coler’s Law of Municipal Bonds. 
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Coll. Contrib.—Collier’s Law of Contributories. 
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Coll. Min.—Collier on Mines. 
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Com. Cont.—Comyn on Contracts. 
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Com. B. N. S.—Common Bench Reports, New 
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Com. Dig.—Comvn’s Digest. 
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Com. L. R.—Common Law Reports. 
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Com. Us.—Comyn on Usury. 

Comb.—Comberbach’s King’s Bench Reports. 
Comst. Exrs.—Comstock on Executors. 

Comst. (N. Y.)—Comstock’s New York Reports. 
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Conk. Ex. Pow — Conkling’s Executive Powers. 
Conk. Pr.—Conkling’s United States Court* 
Practice. 
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Conk. & R. Just.—Conklin & Bissell’s Iowa Jus¬ 
tice. 

Conn.—Connecticut; Connecticut Reports. 

Cons, del Mare — Co n sol at o del Mare, 

Consist.—Haggard's Consistory Court Reports. 

Const. (8. 0.1 —Trod way’s South Carolina Con¬ 
stitutional Court Reports. 

Const. ^8. C.l X. 8.—Mill’s South Carolina Con¬ 
stitutional Court Reports, New Series. 

Cont.— Contra : to the contrary. See Acc. 

Cooke—Cooke's Common Pleas Practice Cases. 

Cooke Dot'.—Cooke on Defamation. 

Cooke (Tenn.)—Cooke’s Tennessee Reports. 

Cooke & A.—Cooke & Alcock's Irish King's 
Bench and Exchequer Chamber Reports. 

Cooley Bl. Com.—Cooley's Blackstone’s Com¬ 
mentaries. 

Cooley Const. L.—Cooley on Constitutional Law. 

Cooley Const. Lim.—Cooley on Constitutional 
Limitations. 

Cooley Tax.—Cooley on the Law of Taxation. 

Cooley Torts—Cooley on Torts. 

Coop.—Cooper’s English Chancery Reports. 

Coop. Eq. PI.—Cooper on Equity Pleading. 

Coop. Inst.—Cooper's Institutes of Justinian, 

Coop. Lib.—Cooper on the Law of Libel. 

Coop. Med. Jur.—Cooper's Medical Jurispru¬ 
dence. 

Coop. Pr. Cas.—Cooper's English Chancery 
Practice Cases. 

Coop. t. Brough.—Cooper’s English Chancery 
Reports tempore Brougham. 

Coop. t. Gotten.—Cooper's English Chancery 
Reports tempore Cottenham. 

Coop. (Tenn.) Ch.—Cooper's Tennessee Chancery 
Reports. 

Coote Adm. Pr.—Coote Admiralty Practice. 

Coote Mort.—Coote on Mortgages. 

Coote Pr.—Coote on the Practice of the High 
Courts of Justice. 

Coote rro. Pr.—Coote’s Probate Practice. 

Cop. Conv.—Copinger on Precedents in Convey¬ 
ancing. 

Cop. Copvr.—Copinger on Copyright. 

Cop. Tit. D.—Copinger on Title Deeds. 

Copp M. Dec.—Copp's Mining Decisions. 

Corb. & D.—Corbett & Daniell's Election Cases. 

Cord Mar. W.—Cord on the Rights of Married 
Women. 

Corn. Rem.—Cornish on Remainders. 

Corn. Uses—Cornish on Uses. 

Corp. Jur. Civ.— Corpus Juris Civilis. 

Corp. Jur. Can.— Corpus Juris Canonici, 

Coryt. Pat.—Coryton on Patents. 

CouLs. & F. Waters—Coulson and Forbes on 
Waters. 

County Ct. Rep.—County Court Reports, Eng¬ 
lish. 

Countv Ct. Rep. N. S.—County Court Reports, 
New Series. 

Cov. Conv. Ev.—Coventry on Conveyancer's Evi¬ 
dence. 

Cov. & H. Dig.—Coventry and Hughes' Digest. 

Cow. Or. Dig.—Co wen's Criminal Digest. 

Cow. Just.—Cowen’s Justice of the Peace. 

Cow. (N. Y.)—Co wen's New York Reports. 

Cow. Tr.—Cowen’s Treatise. 

Cowell, or Cowell Diet—Cowell's Law Diction¬ 
ary ; Cowell's Interpreter. 

Cowp. —Cowper's King's Bench Reports. 

Oowp J. C. —Cowper's Justiciary Court Cases. 


Cox, or Cox Ch.—Cox’s English Chancery Re¬ 
ports. 

Cox Anc. L.—Cox's Law and Science of Ancient 
Lights. 

Cox C. C.—Cox's English and Irish Criminal 
Cases. 

Cox Const.—Cox on the English Constitution. 

Cox Inst.— Homersham Cox’s Institutes of the 
English Government. 

Cox Jt. St. Co.—Cox on the Law of Joint Stock 
Companies. 

Cox Mag. Cas.—Cox’s English Magistrate Cases. 

Cox Tr. Cas.—Cox's American Trademark Cases. 

Coxe (N. J.)—Coxe's New Jersey Reports. 

Crabb Com. L.—Crabb's History of the Com¬ 
mon Law. 

Crabb Conv.—Crabb's Precedents in Convey¬ 
ancing. 

Crabb R. P.—Crabb on Real Property. 

Crabbe (U. S.)—Crabbe’s United States Reports. 

Craig & P.—Craig & Phillipps' English Chan¬ 
cery Reports. 

Craig. & S.—Craigie, Stewart & Paton's House 
of Lords' Reports. 

Cranch C. C.—Cyanch's District of Columbia 
Circuit Court Reports. 

Craneli (U. S.)—Crancli’s United States Reports. 

Crar. Pr.—Crary's New York Practice. 

Craw. & D.—Crawford & Dix’s Irish Circuit 
Reports. 

Craw. & D. Abr. Cas.—Crawford & Dix’s 
Abridged Notes of Irish Law and Equity 
Cases. 

Creas. Const.—Creasy on the English Constitution. 

Cressw. Rep.—CresswelVs Insolvency Reports. 

Crim. Con.—Criminal Conversation. 

Crim. L. Mag.—Criminal Law Magazine, 

Cro.—Cn>ke's King’s Bench and Common Pleas 
Reports. The separate volumes are cited 
as Cro. Eliz., Cro. Jac. and Cro. Car. 

Crock. Slier.—Crocker on Sheriffs. 

Cromp.—Star Chamber Cases. 

Cromp. Jur.—Crompton on Jurisdiction of 
Courts. 

Cromp. M. & Pu.—Crompton, Meeson & Roscoe's 
Exchequer Reports. 

Cromp. & J.—Crompton & Jervis' Exchequer 
Reports. 

Cromp. & M.—Crompton & Meeson’s Exchequer 
Reports. 

Cross L.—Cross on Liens and Stoppage in Tran¬ 
situ. 

Cruise Dig.—Cruise’s Digest of Law of Real 
Property. 

Crump M. Ins.—Crump on Marine Insurance 
and General Average. 

Ct. of Cl.—United States Court of Claims Re¬ 
ports. 

Ct. Sess. Cas.—Scotch Court of Sessions Cases. 

Cum. Civ. L.—Cumin’s Manual of Civil Law. 

Cun.—Cunningham’s King’s Bench Reports. 

Cun. Diet.—Cunningham's Dictionary. 

Cun. El.—Cunningham's Parliamentary and 
Municipal Elections. 

Cun. & M. Elec.<—Cunningham & Martinson on 
Law Relating to Elections. 

Cun. & M. Prec. PI.—Cunningham & Mattinson 
on Precedents of Pleadings. 

Curt. Ad. Dig.—Curtis' Admiralty Digest* 

Curt. Com.—Cnrtis' Commentaries on the United 
States Courts. 
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Curt. Cond. (U. S.)—Curtis’ Condensed United 
States Reports, 

Curt. Conv.—Curtis’ American Conveyancer. 
Curt. Copyr.—Curtis on Copyright. 

Curt. Ecc., or Curteis—Curteis’ Ecclesiastical 
Reports. 

Curt. Eq. Prec.—Curtis’ Equity Precedents. 
Curt. Pat.—Curtis on Patents. 

Curt. Seam.—Curtis on Seamen. 

Curt. (U. S.) —Curtis’ United States Reports. 
Curw. Abs. T.—Curwen on Abstracts of Title. 
Cush. El. Cas.—Cushing’s Massachusetts Elec¬ 
tion Cases. 

Cush. (Mass.)—Cushing’s Massachusetts Reports. 
Cush. Par. L.—Cushing’s Parliamentary Law. 
Cush. Rom. L.—Cushing on the Roman Law. 
Cush. Trust Pr.—Cushing on Trustee Process. 
Cust. Rep.—Custer’s Ecclesiastical Reports. 

D. 

D.—Dialogue ; Digest; Dictionary ; Dictum . 

D. C.—District Court; District of Columbia. 

D. Chip. (Vt.)—D. Chipman’s Vermont Reports. 
D. N. S.— See Dowl. N. S. 

D. P. B.— See Damp. MSS. 

D. & C.— See Deac. & C. 

D. & D. Prec. Conv.—Davidson’s & Dicay’s 
Concise Precedents in Conveyancing. 

D. & E.— See Durnf. & E. 

D. & L.—See Dowl. & L. 

D. & M.— See Dav. & M. 

D. & R.— See Dowl. & Ry. 

D. & S .-See Dr. & S. 

Dail. Reg.—Daily Register, New York City. 
Dag. Cr. L.—Dagge’s Criminal Law. 

Dak. T.—Dakota Territory Reports. 

Dal.—Dalison’s Common Pleas Reports. 

Dali.—Dallas’ United States and Pennsylvania 
Reports. 

Dalr.—Dalrymple’s Court of Session Cases. 

Dalr. Ent.—Dairymple on Entails. 

Dalr. Feud. L.—Dalrymple on Feudal Law. 
Dalr. Feud. Prop.—Dalrymple on Feudal Pro¬ 
perty. 

Dalt. Just.—Dalton’s Justice. 

Da.lt. Sher.—Dalton’s Sheriff. 

Daly (N. Y.)—Daly’s New York Common Pleas 
Reports. 

Damp. MSS.—Same as A. P. B. (q. v.) 

D’An.—D’An vers’ Abridgment. 

Dan.—Daniell’s Exchequer Equity Reports. 

Dan. Att.—Daniel on Attachment. 

Dan. Ch. Pr.—Daniell’s Chancery Practice. 

Dan. Neg. Inst.—Daniel on Negotiable Instru¬ 
ments. 

Dana (Ky.)—Dana’s Kentucky Reports. 

Dane Abr,—Dane’s Abridgment. 

Dans. &. L.—Danson & Lloyd’s Mercantile Cases. 
Dart Vend.—Dart on Vendors and Purchasers. 
Das.—Dasent’s Reports. 

Dav., or Davies.—Davies’ King’s Bench Reports. 
Dav. B. Soc.—Davis on Building Societies. 

Dav. El. & R.—Davis on Elections and Registra- 
tion. 

Dav. Hawaii.—Davis’ Hawaiian Reports. 

Dav. Just.—Davis on Justices of the Peace. 

Dav. Pat. Cas.—Davis’ English Patent Cases. 
Dav. Poor L.—Davis on the Poor Laws. 

Dav. Prec. Conv.—Davidson’s Precedents in Con¬ 
veyancing. 


Dav. & M.—Davison & Merivale’s Queen’s Bench 
Reports. 

Daveis (U. S.)— Daveis’ U. S. District Court 
Reports. 

Daw. Arr.—Dawes on Arrest in Civil Cases. 

Day Com. L. Pro.—Day’s Common Law Pro* 
cedure Acts. 

Day (Conn.)—Day’s Connecticut Reports. 

Dayt. Surr.—Dayton on Surrogates. 

De G.—De Gex’s English Bankruptcy Reports. 

De G. F. & J.—De Gex, Fisher & Jones’ English 
Chancery Reports. 

De G. J. <& S.—De Gex, Jones & Smith’s English 
Chancery Reports. 

De G. M. & G.—De Gex, Macnaghten & Gordon’s 
English Chancery Reports. 

De G. & J.—De Gex & Jones’ English Chan¬ 
cery Reports. 

De G. & S.—De Gex & Smale’s English Chan¬ 
cery Reports. 

Dea. & Sw.—Deane & Swabey’s English Probate 
and Divorce Reports. 

Deac.—Deacon’s English Bankruptcy Reports. 

Deac. Bankr.—Deacon on Bankruptcy. 

Deac. & C.—Deacon & Chitty’s English Bank¬ 
ruptcy Reports. 

Deadv (U. S.)—Deady’s U. S. Circuit and District 
Court Reports. 

Dean Med. Jur.—Dean’s Medical Jurisprudence. 

Deane, or Deane Ec.—Deane & Swabey’s English 
Probate and Divorce Reports. 

Deane Conv.—Deane’s Principles of Convey¬ 
ancing. 

Dears.—Dearsley’s Crown Cases Reserved. 

Dears. Cr. Pro.—Dearslv on Criminal Process. 

Dears. & B.—Dearsley & Bell’s Crown Cases 
Reserved. 

Deas & And.—Deas and Anderson’s Court of 
Session Reports. 

De Boism. Hall.—De Boismont on Hallucination. 

De Coly. Guar.—De Colyar on Guaranty and 
Suretyship. 

Deft.—Defendant. 

De H. Mil. L.—De Hart on Military Law. 

Del.—Delaware. 

Del. Ch.—Delaware Chancery Reports. 

Del. Cr.—Houston’s Delaware Criminal Reports. 

Den. C. C.—Denison’s Crown Cases Reserved. 

Den. (N. Y.) or Denio (N. Y.)—Denio’s New 
York Reports. 

Den. & S. Pr. & Pro.—Denison & Scott on Prac¬ 
tice and Procedure. 

Des. or Desaus. (S. C.)—Desaussure’s South Caro¬ 
lina Chancery and Court of Appeals Reports. 

Desaul. Diet.—Desaulnier’s Dictionnaire . 

Desty Cal. Cit.—Desty’s California Citations. 

Desty Fed. Cit.—Desty’s Federal Citations. 

Desty Fed. Pro.—Desty’s Federal Procedures. 

Desty Sh. & Adm.—Desty on Shipping <& 
Admiralty. 

Dev. (N. C.) Eq.—Devereux’s North Carolina 
Equity Reports. 

Dev. (N. C.) L.—Devereux’s North Carolina 
Law Reports. 

Dev. (U. S.)—Devereux’s U. S. Court of Claims 
Reports. 

Dev. & B. (N. C.) Eq.—Devereux & Battle’s 
North Carolina Equity Reports. 

Dev. & B. (N. C.) L.—Devereux <& Battle’s 
North Carolina Law Reports. 

Die. Dorn.—Dicey on the Law of Domicil. 
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Die, Part.—Dicey on Parties to Actions. 

Dick.—Dickens' 'English Chancery Reports. 

Dick. Eq. Preo.—Dickinson’s Equity Precedents. 

Dick. Just.—Dickenson's Justice. 

Dick. Qr. Sess.—Dickenson's Quarter Sessions 
Guide. 

Diet.—Dictionary. 

Dig.—Digest; Digest, or Pandects of Justinian. 

Rigby llist. R. P.—Digby’s History of the Law 
of Real Property. 

Digby Shares—Digby’s Sale and Transfer of 
Shares. 

Dill. Mun. B.—Dillon on the Law of Municipal 
Bonds. 

Dill.Mun. Corp—Dillon on Municipal Corpora¬ 
tions. 

Dill. (U. S.)—Dillon’s U. S. Circuit Court 
Reports. 

Dirl.—Dirleton’s Court of Session Decisions. 

Disn. (O.)—Disney’s Cincinnati Superior Court 
Reports. 

Dix. Gen. Ay. —Dixon’s General Average. 

Dix. Mar. Ins.—Dixon on Marine Insurance. 

Dix. Part.—Dixon on Law of Partnership. 

Dix. Prob.—Dixon on Law of Probate. 

Dix. Sh.—Dixon’s Law of Shipping. 

Dix. Subrog.—Dixon on Subrogation. 

Doet. & S.—Doctor & Student. 

Dod. Eng. L.—Doderidge’s English Lawyer. 

Dodd be B. Prob. Pr.—Dodd & Brooks’ Probate 
Court Practice. 

Docls.—Dodson’s English Admiralty Reports. 

Domat—Domat on Civil Law. 

Domesd.—Domesday Book. 

Donn. Ch.—Donnelly’s Chancery, English. 

Donn. Ir. L. Cts.—Donnell’s Irish Land Court 
Reports. 

Doria Bankr.—Doria on Law and Practice in 
Bankruptcy. 

Doug.—Douglas’ King's Bench Reports. 

Doug. El. Cas.—Douglas’ Election Cases. 

Doug. (Mich.)—Douglass’ Michigan Reports. 

Dow—Dow’s House of Lords Cases. 

Dow. St. L.—Dowell’s Stamp Duties and Stamp 
Laws. 

Dow & C.—Dow & Clark’s House of Lords Cases. 

Dowl.—Dowling’s Bail Court Reports. 

Dowl. N. S.—Dowling’s Bail Court Reports, New 
Series. 

Dowl. Pr. C.—Dowling’s English Practice Re¬ 
ports. 

Dowl. Pr. C. N. S.—Dowling’s English Practice 
Reports, New Series. 

Dowl. cv L.—Dowling & Lowndes’ Bail Court 
Reports; Dowling & Lowndes English Prac¬ 
tice Reports. 

Dowl. & Ry.—Dowling & Ryland’s Kind’s Bench 
Reports. 

Dowl. & Ry. M. C.—Dowling & Ryland’s King’s 
Bench Magistrate’s Cases. 

Dowl. & Ry. N. P.—Dowling & Ryland’B Nisi 
Prius Cases. 

Dr.—Debtor. 

Dr. & S.—Doctor & Student. 

Drake Att.—Drake on Attachments. 

Drake Jur.—Drake on Jurisdiction. 

Draper—Draper’s Upper Canada Queen’s Bench 
Reports. 

Draper Dow.—Draper on Dower. 

Drewry, or Drew.—Drewry’s English Chancery 
Reports. 


Drewry Cl. & Def.—Drewry'a Forms of Claims 
and Defense. 

Drewry Inj.— Drewry on Injunctions. 

Drewry & S., or Drew. <& S.—Drewry & Sruale'i 
English Chancery Reports. 

Drone Copyr.—Drone on Copyright. 

Dm., or Drury—Drury’s Irish Chancery Re¬ 
ports. 

Dm. Sel. Cas.—Drury’s Irish Chancery Select 
Cases 

Dru. & W.—Drury & Walshe’s Irish Chancery 
Reports. 

Dru.& War.—Drury & Warren’s Irish Chancery 
Reports. 

Dub.— Dubitatur; it is doubted ; it is doubtful. 

Dudley (Ga.)—Dudley's Georgia Superior Court 
Reports. 

Dudley (S. C.) Eq.—Dudley’s South Carolina 
Equity Reports. 

Dudley (S. C.) L.—Dudley’s South Carolina Law' 
Reports. 

Duer Const.—Duer on Constitutional Jurispru¬ 
dence. 

Duer M. Ins.—Duer on Marine Insurance. 

Duer (N. Y.)—Duer’s New York City Superior 
Court Reports. 

Duer Repr.—Duer on Representations. 

Dugd. Orig.—Dugdale’s Origines Juruliciales. 

Duke Char. Uses.—Duke on Charitable Uses. 

Dun. Abr.—Dunlap’s Abridgment. 

Dun. Adm. Pr.—Dunlap’s Admiralty Practice. 

Dun. For.—Dunlap’s Book of Forms. 

Dun. Pr.—Dunlap’s Practice. 

Dunl., or Dun.—Dunlop, Bell & Murray’s Court 
of Session Reports. 

Dupon. Const.—Duponceau on the Constitution. 

Dupon. Jur.—Duponceau on Jurisdiction. 

Durant. Dr. Tr.—Du ran ton, Droit Francaix. 

Durie—Dune’s Court of Session Reports. 

Durnf. & E.—Durnford & East’s King’s Bench 
Reports; Term Reports. 

Dutch. (N. J.)—Du teller's New Jersey Reports. 

Duv. (Ky.)—Duvall’s Kentucky Reports. 

Dwar. Stat.—Dwarris on Statutes. 

Dwight Cli. U.—Dwight on Charitable Uses. 

Dy., or Dyer—Dyer’s King’s Bench Reports. 


E. 

E.—Easter Term. 

E. C. L.— See Eng. Com. L. 

E. E. R.— See Eng. Eccl. 

E. g.— Exempli gratia; For example. 

E. L. & Eq.— See Eng. L. & Eq. 

E. T.—Easter Term. 

E. & A.—Spink’s Ecclesiastical and Admiralty 
Reports. 

Eag. & Yo.—Eagle & Younge’s Tithe Cases. 
East—East’s King’s Bench Reports. 

East P. C.—East’s Pleas of the Crown. 

Ec. & Ad.—Spink’s Ecclesiastical and Admiralty 
Reports. 

Eccl.—Ecclesiastical. 

Ed., or Edit.—Edition. 

Eden—Eden’s English Chancery Reports. 

.Eden Inj —Eden on Injunctions. 

Eden Pen. L.—Eden’s Principles of Penal Law 
Edg,—Edgar’s Court of Session Reports. 

Edic.— Edicto by Justinian. 

Edm. Ex. Pr.—Edmund’s Exchequer Practice. 
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Edm. (N. Y.) Sel. Cas.—Edmond’s Select New 
York Cases. 

Edw.—King Edward ; 1 Edw. I. denotes the first 
year of the reign of King Edward I. 

Edw. Adm.—Edwards’ English Admiralty Re¬ 
ports. 

Edw. Bailm.—Edwards on Bailments. 

Edw. Bills—Edwards on Bills. 

Edw. Fac. & Bro.—Edwards on Factors and 
Brokers. 

Edw. L. Dec.—Edwards’ Leading Decisions. 
Edw. (N. Y.) Ch.—Edwards’ New York Chan¬ 
cery and Supreme Court Reports. 

Edw. Par.—Edwards on Parties in Chancery. 
Edw. Rec.—Edwards on Receivers. 

Edw. Ref.—Edwards on Referees. 

El., B. & E.—Ellis, Blackburn & Ellis’ King’s 
Bench Reports. 

El., B. & S.—Ellis, Best & Smith’s Queen’s 
Bench Reports. 

El. Dr. & Cr.—Ellis on Debtor and Creditor. 

El, Ins.—Ellis on Insurance. 

El. & B.—Ellis & Blacburn’s Queen’s Bench Re¬ 
ports. 

El. & E.—Ellis & Ellis’ Queen’s Bench Reports. 
Elehie—Elchie’s Court of Sessions Decisions. 
Elchie F.—Elehie, Faculty Collection. 

Elec.—Elections. 

Eliz.—Elizabeth ; as 11 Eliz. c. 9. 

Elm. Dig.—Elmer’s New Jersey Digest. 

Elm. Pr. Lun.—Elmer on the Practice in 
Lunacy. 

Elph. Couv.—Elphinstone’s Conveyancing. 

Elt. Com.—Elton on Commons and Waste Lands. 
Kit. Copvh.—Elton on the Laws of Copyholds. 
Elw. Med. Jur.—Elwell’s Medical Jurispru¬ 
dence. 

Emer. Ins.—Euierigon on Insurances. 

Ency cl.—Encyclopedia. 

Eng. Adm. R.—English Admiralty Reports. 
Eng. Ch. R.—English Chancery Reports. 

Eng. Com. L.—English Common Law Reports. 
Eng. Eccl.—English Ecclesiastical Reports. 

Eng. Exch.—English Exchequer Reports. 

Eng. L. & Eq.—English Law and Equity Re¬ 
ports. 

Eng. Railw. Cas.—English Railway and Canal 
Cases. 

Eng. Rep.—English Reports, Moak’s Notes. 

Eq. Cas. Abr.—Equity Cases Abridged. 

Eq. Draft.—Equity Draftsman. 

Eq. R.—Equity Report. 

Ersk. Inst.—Erskine’s Institutes of the Law of 
Scotland. 

E:sk. Prin.—Erskine’s Principles of the Law 
of Scotland. 

Esp. Ev.—Espinasse on Evidence. 

Esp. N. P.—Espinasse’s Nisi Prius Reports. 

Esp. Pen. Ev.—Espinasse on Penal Evidence. 
Est. PI. <& For.—Estie’s Pleadings and Forms. 

Et al.— Et alii; and others. 

Eunom.—Wynne’s Eunomus . 

Ev., or Evid.—Evidence. 

Ev. PI.—Evans on Pleading. 

Ev. Pr. & A.—Evans on the Law of Principal 
and Agent. 

Ev. Stat.—Evans’ Collection of Statute 
Ew. Just.—Ewing’s Justice. 

Ewell Fixt.—Ewell on the Law of Fixtures 
Ewell L. Cas.—Ewell’s Leading Cases. 

Ex., or Exr.—Executor, 


Ex. D.—Law Reports, Exchequer Division. 
Exch.—Exchequer Reports. 

Exec.—Execution. 

Exp .—Ex parte . 

Eyre—Eyre’s King’s Bench Reports. 


F. 

F.— See Fitz. Abr. 

F. B. C.— See Fonb. B. C. 

F. C.—Faculty of Advocates Collection, Court 
of Session Cases. 

F. N. B.— See Fitz. N. B. 

F. & F.— See Fost. & F. 

F. & S .—See Fox & S. 

Fac. Coll.—Faculty of Advocates Collection, 
Court of Session Cases. 

Fairf, (Me.)—Fairfield’s Maine Reports. 

Falc.—Falconer’s Court of Session Reports. 

Falc. & F.—Falconer & Fitzherbert’s Election 
Cases. 

Farr.—Farresley’s King’s Bench Reports. 

Farr. Man. Const.—Farrar’s Manual of the Con¬ 
stitution. 

Farr Med. Jur.—Farr’s Elements of Medical 
Jurisprudence. 

Farw. Pow.—Farwell on Powers. 

Fawc. L. & T.—Fawcett’s Law of Landlord and 
Tenant. 

Fearne, or Fearne Rem.—Fearne on Contingent 
Remainders and Executory Devises. 

Fed.—The Federalist. 

Fed. Rep.—The Federal Reporter. 

Fell Mer. Guar.—Fell on Mercantile Guaran 
tees. 

Ferard Fixt.—Amos & Ferard on Fixtures. 

Ferg.—Ferguson’s Consistorial Court Reports. 

Ferg. Mar. & D.—Fergusson on Marriage and 
Divorce. 

Ferr. Hist. Civ. L.—Ferriere’s History of :he 
Civil Law, 

Fess. Pat.—Fessenden on Patents. 

Ff.—Pandects of Justinian. 

Fi. Fa.— Fieri Facias. 

Field Com. L.—Field on the Common Law of 
England. 

Field Corp.—Field on Corporations. 

Field Dam.—Field on Damages. 

Field. Pen. L.—Fielding on Penal Laws. 

Fin., or Finch—Finch’s English Chancery Re¬ 
ports. 

Finch Law—Finch’s Law. 

Finch Prec.—Finch’s Precedents in Chancery. 

Finl. L. C.—Finlayson’s Leading Cases on 
Pleading. 

Fish. Copyh—Fisher on Copyholds. 

Fish. Cr. Dig — Fisher’s English Criminal Di¬ 
gest. 

Fish. Dig.—Fisher’s English Digest. 

Fish. Mort—Fisher’s Law of Mortgage. 

Fish. Pat. Cas.—Fisher’s U. S. Circuit Court 
Patent Cases. 

Fish. Pat. Dig.—Fisher’s Patent Digest. 

Fish. Pat. Rep.—Fisher’s Patent Reports. 

Fish. Pr. Cas.—Fisher’s U. S. Prize Cases. 

Fitz. Abr.—Fitzherbert’s Abridgment. 

Fitz. N. B.—Fitzherbert’s NcUura Brevium. 

Fitz G.—Fitz Gibbon’s English Reports. 

FI.—Fleta, Commentarius Juris Anglicani. 

Fla.—Florida; Florida Reports. 
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Flau. it K.—FI aiuignn <& Kelly’s Irish Rolls 
Court Reports. 

Flaiul. Ch. J.—Flanders’ Lives of the Chief Jus¬ 
tices. 

Flaiul. Ins.—Flanders on Insurance. 

FI and. Mar. L.—Flanders on Maritime Law. 

Flaiul. Sin—Flanders on Shipping. 

Fletch. Trust.—Fletcher on Trustees. 

Flood SI. ct L.—Flood on Slander and Libel. 

Flood Wills—Flood on Wills of Personal Prop¬ 
erty. 

Floyer Proc, Pr.—Floyer on Proctor’s Practice. 

Foard Mer. Sli.—Foard on the Law of Mer¬ 
chant Shipping. 

Fob—Folio; Foley’s Poor Law Reports. 

Fol. Diet.—Karnes & Woodhouslee’s Court of 
Session Cases Dictionary. 

Folk. SI. <fe L.—Folkard on Slander and Libel. 

Fonb., or Fonb. Eq.—Fonblanque on Equity. 

Fonb. B. C.—Fonblanque’s Bankruptcy Cases. 

Foote Pr. Int. Jur.—Foote on Private Interna¬ 
tional Jurisprudence. 

Forbes—Forbes’ Court of Session Reports. 

Forbes Bills—Forbes on Bills of Exchange. 

Forbes Inst.—Forbes’ Institute of Scottish Law. 

Form. Pla.—Brown’s Formulae Placitandi. 

Forrest, or Forr.—Forrest’s Exchequer Reports. 

Forrester, or Forr. Ch.—Forrester’s English 
Chancery Reports. 

Forsyth Comp. Cr.—Forsyth on Composition 
with Creditors. 

Forsvth Const. L.—Forsyth on Constitutional 
Law. 

Forsyth Hist. Tr. J.—Forsyth’s History of Trial 
by Jury. 

Forsyth Inf.—Forsyth on Infants. 

Fortes.—Fortescue’s English Reports. 

Fortes, de Laud.— Fortescue de Laudibus Legum 
Angliae. 

Forum—The Forum. 

Foss Biog. Jut. —Foss’ Riographia Juridica. 

Fost—Foster’s English Reports and Crown Law. 

Fost. C. L.—Foster’s Crown Law. 

Fost Jt. Own.—Foster on Law of Joint Owner¬ 
ship. 

Fost. (N. H.)—Foster’s New Hampshire Re¬ 
ports. 

Fost. Sci. Fa.—Foster on Scire Facias. 

Fost. & F.—Foster & Finlason’s Nisi Prius 
Cases. 

Foulkes Ac. L.—Foulkes on Actions at Law. 

Fount.—FountenhalTs Scotch Court of Session 
Reports. 

Fox Part. Dig.—Fox’s Partnership Digest. 

Fox & S.—Fox & Smith’s Irish King's Bench 
and Court of Error Reports. 

Fr—Fragment; Law, in Titles of Pandects of 
Justinian. 

Fr. Max., or Fran. Max.—Francis’ Maxims. 

Fras. Dom. Rel—Fraser on Personal and Do¬ 
mestic Relations. 

Fras. El. Cas.—Fraser’s Election Cases. 

Fraz. A dm.—Frazer's Scottish Admiralty Re¬ 
ports. 

Freem.—Freeman’s King’s Bench and Chancery 
Reports. 

Freem. Ch.—Freeman’s English Chancery Re¬ 
ports. 

Freem. Co-ten. & P.—Freeman on Co-tenancy 
and Partition. 

Freem. Exec.—Freeman on Executions. 

* 


Freem. (Ill.)—Freeman’s Illinois Repoits. 
Freem. Judg.—Freeman on Judgments. 

Freem. (Miss.)—Freeman’s Mississippi Superioi 
Court of Chancery Reports. 

Freem. Pr.—Freeman’s Illinois Practice. 

Fry Lun. L.—Fry on Lunacy Laws. 

Fry Spec. Perf.—Fry on Specific Performance 
of Contracts. 

Fult. Man.—Fulton’s Manual of Constitutional 
History. 


G. 

G.—King George; 1 G. I., denotes the first yeai 
of the reign of King George 1. 

G. & J .—See Glyn & J. 

Ga.—Georgia; Georgia Reports. 

Ga. Dec.—Georgia Superior Courts Decisions. 
Gaids—Gains’ Institutes. 

Gaius Com.—Gaiiis’ Commentaries on Roman 
Laws. 

Gaius El.—Gaius’ Elements of Roman Laws. 
Gale—Gale’s Exchequer Reports. 

Gale Easm.—Gale on Easements. 

Gale & D.—Gale & Davison’s Queen’s Bench 
Reports. 

Gale & W.—Gale & Whatley on Elements. 
Gall. (U. S.), or (iallis. (U. 8.)—Gallison’s U. 8. 

Circuit Court Reports. 

Garde Ev.—Garde on Rules of Evidence. 
Gardn. Int. L.—Gardner’s Institutes of Interna¬ 
tional Law. 

Gaz. Bank. Dig.—Gazzaiu’s Bankruptcy Digest, 
Geo.—King George ; see G. 

Geo. Lib.—George on Criminal Libel. 

Ger. Real Est.—Gerard on Titles to Real Estate, 
Gibb. Fixt.—Gibbons on Fixtures. 

Gibs. Cod.—Gibson’s Codex- Juris Ecclesiastic* 
Anglicani. 

Giff.—Gi Hard’s English Chancery Reports. 

Gilb.—Gilbert’s English Common Pleas R^ 
ports. 

Gilb. Ch.—Gilbert’s English Chancery Reporta 
Gilb. Cas.—Gilbert's Cases in Law and Equity. 
Gilb. Ch. Pr.—Gilbert’s Chancery Practice, 
Gilb. Dev.—Gilbert on Devises. 

Gilb. Ev.—Loffts’ Gilbert on Evidence. 

Gilb. Exec.—Gilbert on Executions. 

Gilb. For. Rom.—Gilbert's Forum Romanum . 
Gilb. K. B.—Gilbert’s English King’s Bench 
Reports. 

Gilb. Lex Praet.—Gilbert’s Lex Praetot'icu 
Gilb. Rem.—Gilbert on Remainders. 

Gilb. Rents—Gilbert on Rents, 

Gilb. Repl.—Gilbert on Replevin. 

Gilb. Ten. -Gilbert on Tenures. 

Gilb. U. & T.—Gilbert on Uses and Trusts. 

Gill (Md.)—Gill’s Maryland Reports, 

Gill & J. (Md.)—Gill & Johnson’s Maryland 
Reports, 

Gilm—Gilmour’s Court of Session Reports. 
Gilm. (III.), or Gilman (Ill.)—Gilman’s Illinoii 
Reports. 

Gilm. (Va.), or Gilmer (Va.)—Gilmer’s Vir¬ 
ginia Reports. 

Gilm. & F.—Gilmour & Falconer’s Reports. 
Gilp. (U.'S.)—Gilpin’s U. S. District Court Re¬ 
ports. 

Gl.— Glo88a; a gloss; an interpretation. 

Glanv.— Glanville de Legibus . 

B 
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Glanv. El. Cas.—Glanville’s English Election 
Cases. 

Glasc.—Glascock’s Irish Reports. 

Glassf. Ev.—Glassford on Evidence. 

Glen Pub. H.—Glen on the Public Health. 

Glov. Mun. Corp.—Glover on Municipal Corpo¬ 
rations. 

Glyn & J.—Glyn & Jameson’s English Bank¬ 
ruptcy Cases. 

Godb.—Godbolt’s English Reports. 

Godd. Easem.—Goddard on Easements. 

Godef. Dig.—Godefroi’s Digest of the Law of 
Trusts and Trustees. 

Godef. & S. R’y Co.—Godefroi & Short’s Law 
of Railway Companies. 

Godolph.—Godolphin’s Abridgment of Ecclesi¬ 
astical Law. 

Godolph. Adm.—Godolphin on Admiralty Jur¬ 
isdiction. 

Gods. Pat.—Godson on Patents. 

Goirand Fr. Co.—Goirand’s French Code of 
Commerce. 

Golds. Eq.—Goldsmith’s Doctrine and Practice 
of Equity. 

Good. Pat.—Goodeve’s Letters Patent. 

Gord. Dig.—Gordon’s Digest of United States 
Laws. 

Gosf.—Gosrord’s Court of Session Reports. 

Gould PL—Gould on Pleading. 

Gouldsb.—Gouldsborough’6 English Reports. 

Gow, or Gow N. P.—Gow’s Nisi Prius Cases. 

Gow Part.—Gow on Partnership. 

Grady Fixt.—Grady on Fixtures. 

Grah. Jur.—Graham on Jurisdiction. 

Grah. Pr,—Graham’s Practice. 

Grah. A W. New Tr.—Graham & Waterman on 
New Trials. 

Grand Coust. Norm.—Grand Coustoumier of 
Normandy. 

Grant Bank.—Grant on Bankers and Banking 
Companies. 

Grant Cas., or Grant (Pa.)—Grant’s Pennsyl¬ 
vania Cases. 

Grant Ch. Pr.—Grant’s Chancery Practice. 

Grant Corp.—Grant on Corporations. 

Grant U. C. Ch.—Grant’s Upper Canada Chan¬ 
cery Reports. 

Gratt. (Ya.)—Grattan’s Virginia Reports. 

Gray (Mass.)—Gray’s Massachusetts Reports. 

Grayd. Conv.—Graydon’s Forms of Convey¬ 
ancing. 

Green Br. U. V.—Green’s Brice’s Ultra Vires . 

Green C. E. (N. J.)—C. E. Green’s New Jersey 
Chancery Reports. 

Green Cr. Cas.—Green’s Scottish Criminal Cases. 

Green Cr. L. Rep.—Green’s Criminal Law Re¬ 
ports. 

Green (N. J.) Ch.—Green’s New Jersey Chan¬ 
cery Reports. 

Green (N. J.) L.—Green’s New Jersey Law Re¬ 
ports. 

Greene (Iowa)—Greene’s Iowa Reports. 

Greenl. Cru. Dig.—Greenleaf’s Cruise’s Digest. 

Greenl. Evid.—Greenleaf on Evidence. 

Greenl. (Me.)—Greenleaf’s Maine Reports. 

Greenl. Ov. Cas.—Greenleaf’s Overruled Cases. 

Greenl, Test. Ev.—Greenleaf’s Testimony of the 
Evangelists. 

Greenw. Conv.—Greenwood’s Manual of Con¬ 
veyancing. 

Greenw. Courts—Greenwood on Courts. 


Gresl. Eq. Ev.—Gresley’s Equity Evidence. 

Griff. Inst. Eq.—Griffith’s Institutes of Equity. 

Griff. L. R.—Griffith’s Law Register. 

Gro. B. et P.— Gro tins de Jure Belli et Pacts. 

Gundry—Gundry Manuscripts, in Lincoln’s Inn 
Library. 

Gut. Brae.—Giiterbock on Bracton. 

Guth. Slier. Cas.—Guthrie’s Scottish Sheriff 
Court Cases. 

Guy Med. Jur.—Guy on Medical Jurisprudence 

GwilL, or Gwm.—Gwillim’s Tithe Cases. 

Gwyn. Sher.—Gwynne on Sheriflk 

H. 

H.—Hilary Term; King Henry; 1 H. I., de¬ 
notes the first year of the reign of King 
Henry I. 

H. Bl.—Henry Blackstone’s Common Pleas and 
Exchequer Chamber Reports. 

H. L.—House of Lords. 

H. P. C.—Hale’s Pleas of the Crown. 

H. & B.— See Huds. & B. 

H. & C.— See Hurlst. & C. 

H. & G.— See Har. & G. 

II. & J .—See Har. & J. 

H. & M.— See Har. & M.; Hem. & M.; Hen, 
& M. 

H. & N.— See Hurlst. & N. 

Hab. Corp.— Habeas Corpus . 

Hadd.—Haddington’s Court of Session Reports. 

Hadd. Adm.—Haddan’s Admiralty Jurisdiction. 

Hagg. Adm.—Haggard’s English Admiralty Re¬ 
ports. 

Hagg. Cons.—Haggard’s Consistory Court Re¬ 
ports. 

Hagg. Ec.—Haggard’s Ecclesiastical Reports. 

Hailes—Hailes’ Court of Session Decisions. 

Hale C. L.—Hale’s History of the Common Law. 

Hale Jur. H. L.—Hale’s Jurisdiction of the 
House of Lords. 

Hale P. C.—Hale’s Pleas of the Crown. 

Hall Adm. Pr.—Hall’s Admiralty Practice. 

Hall Com.-—Hall on Commons. 

Hall L. J.— See Am. L. J. 

Hall (N. Y.)—Hall’s New York City Superior 
Court Reports. 

Hall Neut.—Hall on the Rights and Duties of 
Neutrals. 

Hall R. Cr.—Hall on the Rights of the Crown. 

Hall & T.—Hall & Twell’s English Chancery 
Reports. 

Hallam Const. Hist.—Hallam’s Constitutional 
History of England. 

Halst. Dig.—Halstead’s Digest. 

Halst. Ev.—Halstead’s Digest of the Law of 
Evidence. 

Halst. (N. J.) Ch.—Halsted’s New Jersey Chan¬ 
cery Reports. 

Halst. (N. J.) L.—Halsted’s New Jersey Law 
Reports. 

Ham., A. & O.—Haraerton, Allen & Otter’s 
English Magistrates’ Cases. 

Hamm. F. Ins.—Hammond on Fire Insurance. 

Hamm. Ins.—Hammond on Insanity in its 
Medico-Legal Relations. 

Hamm. N. P.—Hammond’s Nisi Prius. 

Hamm. (Ohio)—Hammond’s Ohio Reports. 

Hamm. Part.—Hammond on Parties to Actions. 

Hamm. Pl.—Hammond’s Analysis of the Prin¬ 
ciples of Pleading. 
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Han. Hors*—Hanover on tlic Law of Horses. 

Hand Ch. IV.— Hand's Chancery IVuotice. 

Hand Cr. IV.—Hands Crown Practice. 

Hand F. ^ K.—Hand on Fines and Recoveries. 

Hand Pat, — Hand on Patents. 

H'tn ly—Handy's Cincinnati Superior Court Re¬ 
ports. 

Hanoi.—Hannier’s Lord Kenyon’s Notes. 

Haim. X. B.—Hannav’s New Brunswick Reports. 

Hans.—Hansard's Entries. 

S. D.—Hanson on Succession Duties. 

Har. £ G. (Md.)—Harris & Gills Maryland Re¬ 
ports. 

Har. & J. (Md.)—Harris & Johnson’s Maryland 
Reports. 

Har. £ M. (Md.)—Harris & McHenry’s Mary¬ 
land Provincial Court and Court of Appeals 
Reports. 

Hare.—Harearse’s Court of Session Decisions. 

Hard.—Hardres’ Exchequer Reports. 

Hard (Ivy.)—Hardin’s Kentucky Reports. 

Hardc. Eh Pet.—Hardcastle on Law and Prac¬ 
tice of Election Petitions. 

Horde. Stat. L.—Hardcastle on Statutory Law. 

Hare—Hare’s English Chancery Reports. 

Hare Disc.—Hare on Discovery. 

Hare El. Rep.—Hare on the Election of Repre¬ 
sentatives. 

Hare & W.—Hare & Wallace’s American Lead¬ 
ing Cases. 

Harg. Coll.—Hargrave’s Judicial Arguments 
and Collection. 

Harg. Law Tr.—Hargrave’s Law Tracts. 

Harg. St. Tr.—Hargrave’s State Trials. 

Harp. (S. C.)—Harper’s South Carolina Consti¬ 
tutional Court Reports. 

Harp. (S. C.) Eq.—Harper’s South Carolina 
Equity Reports. 

Harr. Cr. L.—Harris on Principles of Criminal 
Law. 

Harr. (Del.)—Harrington’s Delaware Reports. 

Harr. Dig.—Harrison’s Digest of Common Law 
Reports. 

Harr. Ent.—Harris’ Entries. 

Harr. Hints Adv.—Harris’ Hints on Advocacy. 

Harr. (Mich.)—Harrington’s Michigan Chan¬ 
cery Reports. 

Harr. Mun. Man.—Harrison’s Municipal Man¬ 
ual. r 

Harr. (N. J.)—Harrison’s New Jersey Reports. 

Harr. R. L.—Harris’ Elements of Roman Law 

Harr. & G. (Md.)—Harris & Gill’s Maryland 
Reports. 

Harr. & H. Mun. U. C.—Harrison & Hodgin’s 
Upper Canada Municipal Reports. ° 

Harr. & J. (Md.)—Harris & Johnson’s Mary¬ 
land Reports. 

Harr. & M. (Md.)—Harris & McHenry’s Mary¬ 
land Provincial Court and Court of Appeals 
Reports. 

Harr. & R. Harrison & Rutherford’s Common 
Pleas Reports. 

Harr. & W.—Harrison & Wollaston’s King’s 
Bench Reports. 

Hart. Dig.—Hartley’s Digest. 

Harw. Nav. Ct. M.—Harwood’s Naval Court 
Martial. 

HasL Med. Jur.—Has lam’s Medical Jurispru¬ 
dence. 

Ha*-—Haviland’s Prince Edward Island Re¬ 
ports. 


Hawaii—Hawaii (Sandwich Island) Reports. 

Hawk. Co. Lilt.—Hawkins’ Coke upon Littleton. 

Hawk. P. C.—Hawkins’ Pleas of the Crown. 

Hawk. Wills—Hawkins on Construction of Wills. 

Ilawks (N. C.)—Hawks’ North Carolina Re¬ 
ports. 

Hawl. Cr. Rep.—Hawley’s American Criminal 
Reports. 

Hay Dec.—Hay’s Scotch Decisions. 

Hay & Marr.—Hay & Marriott’s English Admi¬ 
ralty Reports. 

Hayes—Hayes’ Irish Exchequer Reports. 

Hayes Conv.—Hayes’ Introduction to Convey¬ 
ancing. 

Hayes Lim.—Elaves on Limitations. 

*/ » 

Hayes & J.—-Hayes & Junes’ Irish Exchequer 
Reports. 

Hayes & J. Wills—Hayes & Jarman on Wills. 

Haynes Ch. Pr.—ITaynes’ Practice nf the Chan¬ 
cery Division. 

Haynes Eq.—Haynes’ Outlines of Equity. 

Hays Real Prop.—Hays on Real Property. 

Hayw. Juris. & Pr.—-Haywood on Jurisdiction 
and Practice of the County Courts. 

Hayw. (N. C.)—Haywood’s North Carolina Su¬ 
perior Courts of Law and Equity Reports. 

Hayw. (Tenn.)—Haywood’s Tennessee Reports. 

Haz. Reg.—Hazzard’s Register. 

Head (Tenn.)—Head’s Tennessee Rcpnrts. 

Heal. Art. Ass.—Ilealv on Articles of Associa- 
tion. 

Heard Cr. L.—Heard on Criminal Law. 

Heard Cr. PI.—Heard on Principles of Crimi¬ 
nal Pleading. 

Heard PI.—Heard on Principles of Pleading in 
Civil Actions. 

Heath Max.—Heath’s Maxims. 

Heisk. (Tenn.)—Heiskell’s Tennessee Reports. 

Henim. & M.—Hemming & MilleFs English 
Chancery Reports. 

Hempst.—Hempstead’s U. S. Circuit Court and 
Arkansas Territorial Court Reports. 

Hen.—King Henry ; see H. 

Hen. Bl.—Ilenrv Blackstone’s Common Pleas 

v 

and Exchequer Chamber Reports. 

Hen For. L.—Henrv on Foreign Law. 

Hen. Just.—Hening’s Virginia Justice of the 
Peace. 

Hen. & M. (Va.)—Ilening & Mumford’s Virginia 
Reports. 

Hent For. Bl.—Hent’s Forms and Use of Blanks. 

Herm. Ch. Mort.—Herman on Chattel Mort¬ 
gages. 

Herm. Estop.—Herman on Estoppel. 

Herm. Exec.—Herman on Executions. 

Herm. Mort.—Herman on Mortgages and Vend¬ 
ors Liens. 

Heme Char. Us.—Heme on Charitable Uses. 

Heme PL—Heme’s Pleader. 

Het.—Hetley’s English Common Pleas Reports. 

Heyl Com. Dig.—Heyl’s Commercial Digest. 

Heyw. El.—-Heywood on Elections. 

Higg. Pat. Dig.—Higgins’ Digest of Patent 
Cases. 

Higg. Waterc.—Higgins on Watercourses. 

High Extr. Rem.—High on Extraordinary 
Remedies. 

High Inj.—High on Injunctions. 

High Rec.—High on Receivers. 

Higlim. Bail—Highmore on Bail. 

Highm. Lun.—Highmore on Lunacy. 
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Highrru Mortm.—Highmore on Mortmain. 

Ilil. T.—Hilary Term. 

Hill Ch. Pr.—Hill's Chancery Practice. 

Hill Fixt.—Hill on Fixtures. 

Hill (N. Y.)—Hill’s New York Reports. 

Hill (S. C.) Hill’s South Carolina Reports. 

Hill (S. C.) Ch.—Hill’s South Carolina Chan¬ 
cery Reports. 

Hill Trust.—Hill on Trustees. 

TIill & D. :'N. Y.)—LaloFs Supplement to Hill 
& Denio’s New York Reports. 

Hilliard Am. Jur.—Hilliard on American Jur¬ 
isprudence. 

Hilliard Am. L.—Hilliard on American Law. 

Hilliard Bankr.—Hilliard on Bankruptcy. 

Hilliard Cont.—Hilliard on Contracts. 

Hilliard Inj.—Hilliard on Injunctions. 

Hilliard Mort.—Hilliard on Mortgages. 

Hilliard New Tr.—Hilliard on New Trials. 

Hilliard Real Prop.—Hilliard on Real Prop¬ 
erty. 

Hilliard Rem. Torts—Hilliard on Remedies for 
Torts. 

Hilliard Sales—Hilliard on Sales of Personal 
Property. 

Hilliard Tax.—Hilliard on the Law of Taxa¬ 
tion. 

Hilliard Torts—Hilliard on the Law of Torts. 

Hilliard Vend. & P.—Hilliard on Vendors and 
Purchasers. 

Hilt. (N. Y.)—Hilton’s New York Common 
Pleas Reports. 

Hind Pr.—Hind’s Practice. 

Hindm. Pat.—Hindmarch on Patents. 

Hob.—Hobart’s King’s Bench Reports. 

Hodg.—Hodges’ Common Pleas Reports. 

Hodg. El.—Hodgins on Elections. 

H odg. Railw.—Hodges on Railways. 

Hof]in. Ch. Pr.—Hodman’s Chancery Practice. 

Hoffm. Land Cas.—Hoffman’s U. S. District 
Court Land Cases. 

Hoflin. Leg. St.—Hoffman’s Legal Studies. 

Hoflin. Mas. Ch.—Hoffman’s Master in Chan¬ 
cery. 

Hoflin. (N. Y.) Ch.—Hoffman’s New York 
Chancery Reports. 

Hoflin. Prov. Rem.—Hoffman’s Provisional 
Remedies. 

Hoffm. Ref.—Hoffman on Referees. 

Hog.—Hogan’s Irish Rolls Court Reports. 

Hog. (Pa.) St. Tr.—Hogan’s Pennsylvania State 
Trials. 

Hole. Dig.—Holcombe’s Digest. 

Hole. Dr. & Cr.—Holcombe on the Law of 
Debtor and Creditor. 

Hole. Eq. Jur.—Holcombe’s Equity Jurispru¬ 
dence. 

Hole. Lead. Cas.—Holcombe’s Leading Cases on 
Commercial Law. 

Holl. Comp. D.—Holland on Composition 
Deeds, &c. 

Holl. F. L.—Holland on the Form of the Law. 

Holl. Jur.—Holland’s Elements of Jurispru¬ 
dence. 

Holme Com. L.—Holme’s Common Law. 

Holme & D. Pr.—Holme <fc Disbrow’s Practice. 

Holmes (U. S.)—Holmes’ U. S. Circuit Court 
Reports. 

Holt—Holt’s King’s Bench Reports. 

Holt Lib.—Holt on the Law of Libels. 

Holt N. P. Holt’s Nisi Prius Reports. 


Holt Nav.—Holt on Navigation. 

Holt Sh.—Holt on Shipping. 

Holth. L. Diet,—Holthouse’s Law Dictionary. 

Home—Clerk Home’s Court of Session Reports, 

Hood Exr.—Hood on Executors. 

Hope—Thomas Hope’s Court of Session Reports. 

Hopk. Adm.—Ilopkinson’s Admiralty Reports. 

Hopk. Av.—Hopkins’ Handbook of Average. 

Hopk. (N. Y.) Ch.—Hopkins’ New York Chan¬ 
cery Reports. 

Hopw. & C.—Hop wood & Coltman’s English 
Reports, Registration Appeal Cases. 

Hopw. & P.—Hopwood & Philbrick’e English 
Reports, Registration Appeal Cases. 

Horn & H.—Horn & Hurlstone’s Exchequer 
Reports. 

Horne Mir.—Mirrour of Justices. 

Horr. & T. Self Def.—Horrigan & Thompson’s 
Self Defence Cases. 

Houck Nav. R.—Houck on the law of Naviga¬ 
ble Rivers. 

Hough Am. Const.—Hough’s American Consti¬ 
tutions. 

Hough Cts. Mart.—Hough on Courts Martial. 

House of L.—House of Lords. 

Houst. Cr. Cas .—See Del. Cr. 

Iloust. Del.—Houston’s Delaware Reports. 

Houst. St. in Tr.—Houston’s Principles of the 
Law of Stoppage in Transitu . 

Hov. Fr.—Hovenden on Frauds. 

Hov. Sup. Ves.—Hovenden’s Supplement to 
Vesey. 

How. (Miss.)—Howard’s Mississippi Reports. 

How. (N. Y.)App.Cas.—Howard’s New York 
Court of Appeals Cases. 

How. (N. Y.) Pr.—Howard’s New York Prac¬ 
tice Reports. 

How. Prob. Pr.—Howell on the Law and: Prac¬ 
tice as to Probate, &c., in Surrogates’ Courts. 

How. St. Tr.—Howell’s State Trials. 

How. (U. S.)—Howard’s United States Supreme 
Court Reports. 

Howe Pr.—Howe’s Massachusetts Practice. 

Hows. Pat.—Howsen on Patents. 

Hubb. Sue.—Hubback on Successions. 

Huds. L. & S. D.—Hudson on Legacy and Suc¬ 
cession Duties. 

Huds. & B.—Hudson & Brooke’s Irish King’s 
Bench Reports. 

Hugh Abr.—Hugh’s Abridgment. 

Hugh. Ent.—Hughes’ Entries. 

Hugh. Ins.—Hughes on Insurance. 

Hugh. (Ky.)—Hughes’ Kentucky Reports. 

Hugh. (U. S.)—Hughes’ U. S. Circuit Court Re¬ 
ports. 

Hull. Costs—Hullock on Costs. 

Hult. Convic.—Hulton on Convictions. 

Hume—Hume’s Court of Session Decisions.. 

Hume Cr. L.—Hume’s Commentaries on Crim¬ 
inal Law of Scotland. 

Humph. Prec.—Humphrey’s Precedents. 

Humph. (Tenn.)—Humphrey’s Tennessee Re¬ 
ports. 

Hun (N. Y.)—Hun’s New York Reports. 

Hunt Bound.—Hunt on Boundaries, Fences and 
Shores. 

Hunt. Eq.—Hunter’s Suit in Equity. 

Hunt Fraud. Conv.—Hunt on the Law of Fraud¬ 
ulent Conveyances. 

Hunt. L. & T.—Hunter on Landlord and Tenant 

Hunt. Rom. L.—Hunter on Roman Law. 
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Hurd Fr. A Bond.—Hurd’s Law of Freedom and 
Bondage. 

Hurd Hah. Oorp.—Hurd on Habeas Corpus . 

Hurd lVrs. Lib.—Hurd on Personal Liberty. 

Hurlst. ^ C.—Hurlstone *& Coltman’s Exchequer 
Reports. 

Hurlst. A G.—Hurlstone & Gordon’s Exchequer 
Rejnu'ts. 

Hurlst. £ N.—Hurlstone Si Norman’s Exchequer 
Reports. 

Hurlst. A: AY.—Hurlstone & AValmsley’s Ex¬ 
chequer Reports. 

Hush. Mar. AY.—Husband on the Law of Mar¬ 
ried Women. 

Hust. Land Tit.—Huston on Land Titles. 

Hutch. Carr.—Hutchinson on Carriers. 

Hutt.—Hutton’s Common Pleas Reports. 

I. 

I. J. C.—Irvine’s Justiciary Court Cases. 

I. 0. U.—I owe you. 

I. R. C. L.—Irish Common Law Reports. 

I. R. Eq.—Irish Equity Reports. 

Ib.— Ibidem; the very same. 

Id.— Idem ; the same. 

Idaho—Idaho Reports. 

Igleh. PL & Pr.—Iglehardt’s Pleading and Prac¬ 
tice. 

Ill.—Illinois; Illinois Reports. 

Imp. PI.—Impey’s Pleader. 

Imp. Pr. C. P.—Impey’s Practice in Common 
Pleas. 

Imp. Pr. K. B.—Impey’s Practice in King’s 
Bench. 

Imp. Sh.—Impey on Sheriffs and Coroners. 

In i. — In fine; at the end of. 

In pr.— In principio; at the beginning. 

Ind.—Indiana; Indiana Reports; Index. 

Ind. Com. L.—Indermaur on Principles of the 
Common Law. 

l nf. — Infra; below. 

l ng. Dig.—Ingersoll’s Digest of United States 
Laws. 

Ing. Hab. Corp.—Ingersoll on Habeas Corpus. 

Ingr. Comp.—Ingram on Compensation for Land 
Taken. 

Ingr. Insolv.—Ingraham on Insolvency. 

Iils. L. J.—Insurance Law Journal. 

Inst.—Institutes. AVhen preceded by a number, 
denotes Coke’s Institutes; when followed by 
numbers, denotes the Institutes of Justinian. 

Int. Rev. Rec.—Internal Revenue Record and 
Customs Journal. 

Iowa— r Iowa Reports. 

Ir. C. L.—Irish Common Law Reports. 

Ir. Ch.—Irish Chancery Reports. 

Ir. Eq.—Irish Equity Reports. 

Ir. Jur.—Irish Jurist. 

Ir. L.—Irish Law Reports. 

Ir. L. T.—Irish Law Times. 

Ired. (N. C.) Eq—Iredell’s North Carolina 
Equity Reports. 

Ired. i'N. C.) L—Iredell’s North Carolina Law 
Reports. 

Irvine, or Irv, Just.—Irvine’s Justiciary Court 
Cases. 

J. 

J. —Judge; Justice. 

J. J. Marsh. (Ky.)—J. J. Marshall’s Kentucky 
Reports, 


J. P.—Justice of the Peace. 

J. Kel.—J. Kelyng’s King’s Bench Reports. 

J. Si A V.—See, Jac. & W. 

Jac.—King James; 1 Jac. I. denotes the first 
year of the reign of King James I.; Jacob’s 
English Chancery Reports. 

Jac. Diet.—Jacob’s Law Dictionary. 

Jac. Fish. Dig.—Jacob’s Fishers’ Digest. 

Jac. Lex Mer.—Jacob’s Jjex Mercatoria. 

Jac. AY.—Jacob & Walker’s English Chan¬ 

cery Reports. 

Jack. PI.—Jackson on Pleading. 

James—James’ Nova Scotia Reports. 

James. Const, Conv.—Jameson’s Constitutional 
Convention. 

James Mer. Sh.—James on Merchant Ships and 
Seamen. 

James Salv.—James on the Law of Salvage. 

Jarm. Ch. Pr.—Jarman’s Chancery Practice. 

Jarm. Wills—Jarman on Wills. 

J ctus.— Jurisconsultus. 

Jebb Cr. Cas.—Jebb’s Irish Crown Cases. 

Jebb & B.—Jebb & Bourke’s Irish Queen’® 
Bench Reports. 

Jebb & S.—Jebb & Symes’ Irish Queen’s Bench 
Reports. 

Jeff. Man.—Jefferson’s Manual of Parliamentary 
Practice. 

Jeff. (Va.)—Jefferson’s Virginia General Court 
Reports. 

Jenk., or Jenk. Cent,—Jenkins’ Exchequer Re¬ 
ports. 

Jer. Carr.—Jeremy on the Law of Carriers. 

Jer. Eq. Jur.—Jeremy’s Equity Jurisdiction of 
the High Court of Chancery. 

Jervis Cor.—Jervis on the Office and Duties of 
Coroners. 

Johns. Bills—Johnson on Bills, Notes and 
Checks. 

Johns. Ch.—Johnson’s English Chancery Re¬ 
ports. 

Johns. Ec. Law.—Johnson’s Ecclesiastical Law. 

Johns. (N. Y.)—Johnson’s New York Reports. 

Johns. (N. Y.) Cas.—Johnson’s New York Cases. 

Johns. (N. Y.) Ch.—Johnson’s New York Chan¬ 
cery Reports. 

Johns. Pat.—Johnson’s Patentees’ Manual. 

Johns. & H.—Johnson & Kerning’s English 
Chancery Reports. 

Jones Bailm.—Jones on Bailments. 

Jones Chat. M.—Jones on Mortgages of Per¬ 
sonal Property. 

Jones Moit.—Jones on Mortgages of Real Prop¬ 
erty. 

Jones Ir,—Jones’ Irish Exchequer Reports. 

Jones (N. C.) Eq.—Jones’ North Carolina 
Equity Reports. 

Jones (N. C.) L.—Jones’ North Carolina Law 
Reports. 

Jones Presc.—Jones on Prescription. 

Jones Railr. Sec.—Jones on the Law of Rail¬ 
road and other Corporate Securities. 

Jones Salv.—Jones on Salvage. 

Jones, T., or 2 Jones—T. Jones’ King’s Bench 
and Common Pleas Reports. 

Jones (U. C.)—Jones’ Upper Canada Common 
Pleas Reports. 

Jones, W., or 1 Jones—W. Jones’ King’s Bench 
and Common Pleas Reports. 

Jones/ & C.— Jones & Carey’s Irish Exchequer 
Reports. 
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Jones & LaT.—Jones La Touche’s Irish Chan¬ 
cery Reports. 

Jones & S. (N. Y.)—Jones & Spencer’s New 
York City Superior Court Reports. 

Joy Ch. Jur.—Joy on Challenge to Jurors. 

Joy Ev. Accomp.—Joy on the Evidence of Ac¬ 
complices. 

Joyce Inj.—Joyce on the Doctrine and Princi¬ 
ples of Injunction. 

Joyn. Lini.—Joynes on Limitations 

Jud.—Book of Judgments. 

Jud. Repos.—Judicial Repository. 

Jur.—The Jurist. 

Jur. N. S.—The Jurist, New Series. 

Jur. Sc.—The Scotch Jurist. 

Just. Inst.—Institutes of Justinian. 


K. 

K. B.—King’s Bench. 

K. C.—King’s Council. 

K. C. R.—English Chancery Reports, tempore 
King. 

K. & G. R. C.See Keane & G. R. C. 

K. & J.— See Kay & J. 

K. & 0.— See Kn. & 0. 

Karnes, or Kam. Dec.—Karnes’ Court of Session 
Decisions. 

Karnes Eluc.—Karnes’ Elucidations of the Law 
of Scotland. 

Karnes Eq.—Kames on Principles of Equity. 
Kames Rem. Dec.—Karnes’ Court of Session, 
Remarkable Decisions. 

Kames Sel. Dec.—Kames’ Court of Session, 
Select Decisions. 

Kames Tr.—Kames’ Historical Law Tracts. 
Kan., or Kans.—Kansas; Kansas Reports. 

Kay—Kay’s English Chancery Reports. 

Kay Sh. & S.—Kay on Shipmasters and Seamen. 
Kay & J.—Kay & Johnson’s English Chancery 
Reports. 

Keane & G. R. C.—Keane & Grant’s Registra¬ 
tion Appeal Cases. 

Keat Fam. Set.—Keat’s Family Settlements. 
Keb., or Keble—Keble’s King’s Bench Reports. 
Keb. J.—Keble on Justices of the Peace. 

Keb. Stat.—Keble’s Statutes. 

Keen—Keen’s Roll’s Court Reports. 

Keboe Clio. Ac.—Kehoe on the Law of Choses 
in Action. 

Keil., or Keilw.—Keilway’s King’s Bench and 
Common Pleas Reports. 

Kel., J., or 1 Kel.—J. Kelyng’s King’s Bench 
Reports. 

Kel., W., or 2 Kel.—W. Kelynge’s English 
Chancery Reports. 

Kelh. Diet.—Kelham’s Norman French Law 
Dictionary. 

Kelley Just.—Kelley on Justices of the Peace. 
Kelly Ann.—Kelly on Annuities. 

Kelly Dr.—Kelly’s Conveyancing Draftsman. 
Kelly (Ga.)—Kelly’s Georgia Reports. 

Kelly Us.—Kelly on Usury. 

Ken. Jur.—Kennedy on Juries. 

Kenn. Gloss.—Kennett’s Glossary. 

Kenn. Imp.—Kennett on Impropriations. 

Kent Com.— Kent’s Commentaries. 

Keny.—Kenyon’s King's Bench Notes. 

Kerr Ac. —Kerr on Actions at Law. 

Kerr Anc. L.—Kerr on Ancient Lights. 


Kerr Bl. Com.—Kerr’s Blackstone’s Comments 
ries. 

Kerr Disc.—Kerr on Discovery. 

Kerr Fr.—Kerr on Fraud and Mistake. 

Kerr Inj.—Kerr on Injunctions. 

Kerr (N. B.)—Kerr’s New Brunswick Supreme 
Court Reports. 

Kerr Rec.—Kerr on Receivers. 

Keyes (N. Y.)—Keyes’ New York Reports. 
Keyes Rem.—Keyes on Remainders. 

Kilk.—Kilkerran’s Court of Session Decisions. 
Kirby (Conn.)—Kirby’s Connecticut Superior 
Court Reports. 

Kirtl. Surr. Pr.—Kirtland’s Surrogates’ Courts 
Practice. 

Kit.—Kitchin on Courts. 

Kn., or Knapp—Knapp’s Privy Council Re¬ 
ports. 

Kn. & 0.—Knapp & Ombler’s Election Cases. 
Kn. App. Cas.—Knapp’s Appeal Cases. 

Ky.—Kentucky. 

Ky. Dec.—Sneed’s Kentucky Decisions. 

Ky. L. J.—Kentucky Law Journal. 

Ky. L. Rep.—Kentucky Law Reporter. 

Kyd Aw.—Kyd on Awards. 

Kyd Bills—Kyd on the Law of Bills of Ex¬ 
change. 

Kyd Corp,—Kyd on Corporations. 

L. 

L.—Law; Liber. 

L. C.—Lord Chancellor; Lower Canada. 

L. C. B.—Lord Chief Baron. 

L. C. C. C.—Lower Canada Civil Code. 

L. C. C. P.—Lower Canada Civil Procedure. 

L. C. G.— See Loc. Ct. Gaz. 

L. C. J.—Lord Chief Justice; see Low. C. Jur. 
L. C. J. R.—Lower Canada Jurist Reports, 

L. C. L. J.—Lower Canada Law Journal. 

L. C. R.— See Low. C. 

L. H. C.—Lord High Chancellor. 

L. I. L.—Lincoln’s Inn Library. 

L. J.—Lords Justices’ Court; House of Lordrf 
Journal. 

L. J., or L. J. O. S.— See Law Jour. 

L. J. Adm.— See Law Jour. Adm. 

L. J. Bankr.— See Law Jour. Bankr. 

L. J. C. P.— See Law Jour. C. P. 

L. J. Ch.— See Law Jour. Ch. 

L. J. Ecc.— See Law Jour. Ecc. 

L. J. Exch.— See Law Jour. Exch. 

L. J. M. C.— See Law Jour. M. C. 

L. J. Mat. Cas.— See Law Jour. Mat. Cas. 

L. J. P.— See Law Jour. P. 

L. J. P. C.— See Law Jour. P. C. 

L. J. Q. B.— See Law Jour. Q. B. 

L. J. U. C.—Law Journal, Upper Canada. 

L. L.—Law Latin. 

L. M. & P.— See Lowndes M. & P. 

L. Mag.—Law Magazine. 

L. Mag. & L. R.—Law Magazine and Law Re¬ 
view. 

L Mag. & Rev.—Law Magazine and Review. 

L. P. B.—Lawrence’s Paper Book; see A. P,R 
L. P. C.—Lord of the Privy Council. 

L. R.—Law Reporter; Law Reports. 

L. R. A. & E.—Law Reports, Admiralty and 
Ecclesiastical. 

L. R. App. Cas.—Law Reports, Appeal Cases. 
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L ft. C. C. R.—Law Reports, Crown Cases Re¬ 
served. 

L. C. 1\—Law Reports, Common Pleas. 

L. R. Oh.—Law Reports, Chancery Appeal 
(Vises. 

L. A Kq. Cas.—Law Reports, Equity Cases. 

L. R. Ex.—Law Reports, Exchequer. 

L. R. H. L.—Law Reports, House of Lords, 
Engliih and Irish Appeal Cases. 

L. R. II. 1. So.—Law Reports, House of Lords' 
Scotch mid Divorce Appeal Cases. 

L. R. Miac- D.—Law Reports, Miscellaneous 
Divisioa 

L. R. P. C.—J>aw Reports, Privy Council Appeal 
Cases. 

L. R. P. & D.—Law Reports, Probate and 
Divorce Cases. 

L. R. Q. B.—Law Reports, Queen’s Bench. 

L. S.— Locus Sigilli; Place of the Seal. 

L. T.—Law Times; Law Times Reports. 

L. T. N. S.—Law Times Reports, New Series. 

L. A C. C. C.— See Leigh C. 

L. & G. t. Plunk.— See LI. & G. t. P. 

L. ifc G. t. Sugd.— See LI. & G. t. S. 

L. A M.— See Lowndes M. & P. 

L. & T.—Landlord and Tenant. 

L. A Welsh.—See Lloyd & W. 

La.—Louisiana ; Louisiana Reports. 

La. Ann.—Louisiana Annual Reports. 

La Them.—La Themis, Lower Canada. 

Lacey Iowa Dig.—Laeev’s Iowa Digest. 

Lacey Railw. Dig.—Lacey’s Digest of Railway 
Decisions. 

Lalor Real Prop.—Lalor on Real Property. 

Lalor Supp. Hill & D.—Lalor ’9 Supplement to 
Hill & Denio’s New York Reports. 

Lamb., or Lamb. J. P.—Lambard’s Justice of 
the Peace. 

Lamb. Dow.—Lambert on Dower. 

Lan. Bar—The Lancaster Bar, Pennsylvania. 

Lane—Lane’s Exchequer Reports. 

LangcL Sel. Cas. Cont.—Langdell’s Select Cases 
on the Law of Contracts. 

Langd. Sel. Cas. Sales—Langdell's Select Cases 
on the Law of Sales. 

Lans, (N. Y.)—Lansing’s New York Reports. 

Lat., or Latch—Latch’s King’s Bench Reports. 

Lath. Dam.—Lathrop on the Law of Damages. 

Latr. Just.—Latrobe’s Justice. 

Law Chron.—Law Chronicle. 

Law Dig.—Law Digest. 

Law Forms—Law’s Forms of Ecclesiastical Law. 

Law Jour.—Law Journal Reports. 

Law Jour. A dm.—Law Journal, Admiralty Re¬ 
ports. 

Law Jour. Bankr.—Law Journal, Bankruptcy 
Reports. 

Law Jour. C. P.—Law Journal, Common Pleas 
Reports. 

Law Jour. Ch.—Law Journal, Chancery Re¬ 
ports. 

Law Jour. Ecc.—Law Journal, Ecclesiastical 
Reports. 

Law Jour. Ex.—Law Journal, Exchequer Re¬ 
ports. 

Law Jour. H. L. — Law Journal, House of Lords 
Reports. 

Law Jour. M. C. —Law Journal, Magistrates' 
Cases. 

Law Jour. Mat. Cas. —Law Journal, Divorce 
and Matrimonial Cases. 


Law Jour. N. S.—Law Journal, New Series. 

Law Jour. No. Cas.—Law Journal, Notes of 
Cases. 

Law Jour. P.—Law Journal, Probate Reports. 

Law Jour. P. C.—Law Journal, Privy Council 
Reports. 

Law Jour. Q. B.—Law Journal, Queen's Bench 
Reports. 

Law Lib.—Law Library. 

Law News—St. Louis Law News. 

Law Pat. Dig.—Law i s Digest of Patent, Copy¬ 
right and Trademark Cases. 

Law Pat. & Copyr. L.—Law's Patent and Copy¬ 
right Laws. 

Law Rec.—Law Recorder, Ireland. 

Law Rep.—Law Reporter. 

Law Repos.—Carolina Law Repository, Ncrth 
Carolina Supreme Court. 

Law Rev. Qu.—Law Review Quarterly. 

Law Stud. Mag.—Law Students’ Magazine. 

Lawes Ch. Par.—Lawes on Charter Parties. 

Lawes PI.—Lawes on Pleadings. 

Lawr. Vis. & S.—Lawrence on Visitation and 
Search. 

Laws. Carr.—Lawson on Contracts of Common 
Carriers. 

Laws Ecc. L.—Laws' Ecclesiastical Law. 

Lawy. Mag.—Lawyer’s Magazine. 

Ld. Ken.—Lord Kenyon's King’s Bench Notes. 

Ld. Raym.—Lord Raymond’s King’s Bench Re¬ 
ports. 

Lea (Tenn.)—Lea’s Tennessee Reports. 

Leach C. C.—Leach’s Crown Cases. 

Lead. Cas. Eq.—White & Tudor’s Leading Casen 
in Equity. 

Leak Dig.—Leak's Elementary Digest of the 
Law of Property in Land. 

Leake Cont.—Leake on Contracts. 

Lee, or Lee Cas.—Lee's Ecclesiastical Court 
Cases. 

Lee Ab.—Lee on Abstracts of Title. 

Lee Bankr.—Lee on Bankruptcy. 

Lee Br. Sh.—Lee on the Laws of British Ship 
ping. 

Lee Cap.—Lee on Captures. 

Lee Cas. t. H.—King's Bench Cases tempore 
Hardwicke. 

Lee Diet.—Lee’s Dictionary of Practice. 

Leem. & C. Q. S.—Leeming & Cross' Quarter 
Sessions Practice. 

Leg. Chr.—Legal Chronicle, Pennsylvania. 

Leg. Exam.—Legal Examiner, London. 

Leg. Exch.—Legal Exchange, Iowa. 

Leg. Gaz.—Legal Gazette, Pennsylvania. 

Leg. Gaz. Rep.—Legal Gazette Reports. 

Leg. Inq.—Legal Inquirer, London. 

Leg. Int.—Legal Intelligencer, Pennsylvania. 

Leg. News—Legal News, Canada. 

Leg. Obs.—Legal Observer, London. 

Leg. Oler.—Laws of Oleron. 

Leg. Rep.—Legal Reporter. 

Leg. Rev.—Legal Review, London. 

Legg. Ch. For.—Leggo's Chancery Forma. 

Legge Outl.—Legge on Outlawry. 

Leigh N. P.—Leigh's Nisi Prius. 

Leigh (Va.)—Leigh’s Virginia Reports. 

Leigh & C.—Leigh & Cave's Crown Cases. 

Leigh & D. Conv.—Leigh & Dalzell on Convex 
sion. 

Leigh & LeM. El.—Leigh & LeMaxchant's Law 
of Elections. 
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Leith Bl. Com.—Leith’s Blackstone’s Commen¬ 
taries. 

Leith R. P. Stat.—Leith’s Real Property Stat¬ 
utes. 

Leon.—Leonard’s King’s Bench Reports. 

Lest. Land L.—Lester’s Land Laws. 

Lev.—Levinz’s King’s Bench Reports. 

Lev. Ent.—Levinz’s Entries. 

Lew. Ap.—Lewin on Apportionment. 

Lew. C. C.—Lewin’s Crowm Cases. 

Lew. Conv.—Lewis’ Principles of Conveyancing. 

Lew. Cr. L.—Lewis’ Abridgment of Criminal 
Law. 

Lew. Eq. Dr.—Lewis’ Principles of Equity 
Drafting. 

Lew. Perp.—Lewis on Perpetuity. 

Lew. Trusts—Lewin on Trusts. 

Lex Merc.— Lex Mercatoria. 

Ley—Ley’s King’s Bench Reporta 

Lib.— Liber; Book. 

Lib. Ass.— Liber Assisaruvi; Book of Assizes. 

Lib. Feud .—LAber Feudorum . 

Lib. Int.— Liber Intrationum; Old Book of En¬ 
tries. 

Lib, PI.— Liber Placitandi. 

Lib. Reg.—Register Book. 

Lieb. Civ. Lib.—Lieber ou Civil Liberty and 
Self Government. 

Lieb. Herm.—Lieber on the Science of Her¬ 
meneutics. 

Lieb. Pol. Eth.—Lieber’s Manual of Political 
Ethics. 

Lil.—Lilly’s Assize Reports. 

Lil. Abr.—Lilly’s Abridgment. 

Lil. Conv.—Lilly’s Conveyancer. 

Lil. Ent.—Lilly’s Entries. 

Lil. Reg.—Lilly’s Register. 

Lind. Comp.—Lindley on Companies. 

Lind. Jur.—Lindley’s'Jurisprudence. 

Lind. Part.—Lindley on Partnership. 

Linn Ind.—Linn’s Analytical Index. 

Lit.—Littleton’s Common Pleas and Exchequer 
Reports. 

Lit. Ten.—Littleton’s Tenures. 

Litt. (Ky.)—Littell’s Kentucky Reports. 

Litt. (Ky.) Sel. Cas.—Littell’e Kentucky Se¬ 
lected Cases. 

Litt. & B. Ins. Dig.—Littleton & Blatchley’s In¬ 
surance Digest. 

Liv. Jud. Op.—Livingston’s Judicial Opinions, 
New York City Mayor’s Court. 

Liv. L. Mag.—Livingston’s Law Magazine. 

Liv. Pr. & A.—Livermore on Principal and 
Agent. 

LI.— Leges; Laws. 

Lloyd Ch. St.—Lloyd’s Chitty’s Statutes. 

Lloyd Comp.—Lloyd on the Law of Compensa¬ 
tion. 

Lloyd Pr. Co. Ct—Lloyd, Law and Practice of 
the County Court. 

Lloyd & G. t. P. —Lloyd & Goold’s Irish Chan¬ 
cery Reports, tempore Plunkett. 

Lloyd & G. t. S.—Lloyd & Goold’s Irish Chan¬ 
cery Reports, tempore Sugden. 

Lloyd & W.—Lloyd & Welsby’s Mercantile 
Cases. 

Loc. Ct. Gaz.—Local Courts Gazette, Toronto. 

Lock. Rev. Cas.—Lockwood’s Reversed Cases. 

Lofft—Lofft’s King’s Bench Reports. 

Lom. Dig.—Lomax’s Digest of the Law of Real 
Property. I 


Lom. Exr.—Lomax on Executors. 

Lond. Jur.—London Jurist. 

Long Quinto—Year Book, part 10. 

Long Sales—Long on Sales. 

Longf. &T.—Longfield & Townsend’s Exchequer 
Reports. 

Lor. Inst.—Lorimer’s Institutes. 

Love. Wills—Lovelass on Wills. 

Low. C.—Lower Canada Reports. 

Low. C. Jur.—Lower Canada Jurist. 

Low. (U. S.)—Lowell’s U. S. District Court Re¬ 
ports. 

Lownd. Av.—Lowndes on Average. 

Lownd. Col.—Lowndes on Collisions. 

Lownd. Copyr.—Lowndes on Copyright. 

Lownd. Leg.—Lowmdes on Legacies. 

Lownd. M. & P.—Lowndes, Maxwell & Pollock’s 
Bail Court Reports. 

Lowod. Mar. Ins.—Lowndes on the Laws of 
Marine Insurance. 

Lownd. & M.—Lowndes Maxwell’s Bail Court 
Reports. 

Lub6 Eq. PI.—Lube’s Principles of Equity 
Pleading. 

Luc.—Lucas’ Cases in Law and Equity. 

Lud. El. Cas.—Luderts Election Cases. 

Lud. & Jenk.—Ludlow & Jenkyns on Trade¬ 
marks. 

Ludd.—Ludden’s Reports. 

Lum. An.—Lumley on Annuities. 

Lum. Byl.—Lumley on By-Laws. 

Lum. Cas.—Lumley’s Poor Law Cases. 

Lund Pat.—Lund on Patents. 

Lush. Adm.—Lushington’s Admiralty Reports. 
Lush Com. L. Pr.—Lush’s Common Law Practice. 
Lush. P. L.—Lushington on Prize Law. 

Lutw.—Lutwyehe’s Common Pleas Reports, 
Lutwyche’s Cases tempore Queen Anne. 
Lutw. Ent.—Lutwyche’s Entries. 

Lutw. R. C.—Lutwyche’s Registration Cases. 
Lynd. Prov.—Lyndwood’s Provinciales. 

M. 

M.—Queen Mary; 1 M. denotes the first year of 
the reign of Queen Mary. 

M. C.— See Mag. Cas. 

M. C. C— See Moo. C. C. 

M. D. & D.— Sec Mont. D. & DeG. 

M. G. & S.— See Man. G. & S. 

M. R.—Master of the Rolls. 

M. St.— See More St. 

M. T.—Michaelmas Term. 

M. & Ayr.— See Mont. & A. 

M. & B ".—See Mont. & B. 

M. & C.— See Myl. & C. 

M. & G.— See Man. & G. 

M. & Gord.— See Macn. & G. 

M. & M —See Moo. & M. 

M. & MacA.— See Mont. & MacA. 

M. & P .—See Moo & P. 

M. & R.— See Man. <& R. 

M. & R. M. C.— See Man. & R. Mag. Cas. 

M. & Rob.— See Moo. & R. 

M. & S.— See Man. & Sel. 

M. & Sc.— See Moo. & Sc. 

M. & W.—See Mees. & W. 

M. & Y. (Tenn.)— See Mart. & Y. (Tenn.) 
Macalp. Len. & Bor.—Macalpin on the Law of 
Money Lenders and Borrowers. 
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MacArV. -MacA rthuPs Supreme Court of the 
Pi.' u t of Columbia Reports. 

Maeask. Kxr.—Maeaskie on the Law of Execu¬ 
tors. 

Maeass. X. Z.—Maeassav’s New Zealand Re¬ 
ports. 

Maocl.—Cases in Law and Equity tempore 
Macclesfield. 

Maodoug.—MaodougaTs Jamaica Reports. 

Maef—Maefarlanes Scotch Jury Court Reports. 

Mack. Civ. L.~Mackeldy on Civil Law. 

Mack. Cr. L—Mackenzie on Criminal Law of 
Scotland. 

Mack. Inst.—Mackenzie’s Institutes of the Law 
of Scotland. 

Mack. Obs.—Mackenzie’s Observations on Acts 
of Parliament. 

Mack. Rom. L.—Mackenzie on Roman Law. 

llacl. Dec.—Maclaurin’s Decisions. 

Macl. Ship.—Maclachlan on Shipping. 

Macl. & R.—Maclean & Robinson’s House of 
Lords Reports. 

Macn.—Macnaghten’s Indian Court Reports. 

Macn. Co. Mar.—Macnaghten on Courts Martial. 

Macn. Ev.—Macnally’s Evidence on Pleas of the 
Crown. 

Macn. F.—F. Macnaghten’s Indian Court Re¬ 
ports. 

Macn. Null.—Macnamaraon Nullities and Irreg¬ 
ularities. 

Macn. Sel. Cas.—Macnaghten’s Select Cases in 
High Court of Chancery. 

Macn. & G.—Macnaghten & Gordon’s English 
Chancery Reports. 

Macomb Co. Mar.—Macomb on Courts Martial. 

Macph.—Macpherson’s Court of Session Cases. 

Macph. Inf.—Macpherson on Infancy. 

Macph. Jud. Com.—Macpherson on Practice of 
the Judicial Committee of the Privy Council. 

Macq. Div.—Macqueen on Divorce and Matri¬ 
monial Causes. 

Macq. H. L. Cas.—Macqueen’s House of Lords 
Cases. 

Macq. Hush. & W.—Macquefen on Rights and 
Liabilities of Husband and Wife. 

Macq. M. & D.—Macqueen on Marriage and 
Divorce. 

Macr. Pat. Cas.—Macroy’s Patent Cases. 

Mad., or Madd.—Maddock’s English Chancery 
Reports. 

Mad. Ch.—Maddock’s Chancery Practice. 

Mad. Exch.—Madox’s History of the Exchequer. 

Mad. Form.—Madox’s Foimulce Anglicanum . 

Mad. II. Ct. R.—Madras High Court Reports. 

Mad. Jur.—Madras Jurist. 

Mad. S. D. R.—Madras Sudder Dewarry Reports. 

Mad. Sel. D.—Madras Select Decrees. 

Mad. & Geld.—Maddock & Geldart’s Reports. 

Mag.—The Magistrate. 

Mag. Cas.—Magistrates’ Cases. 

Mag. Char .—Magna Char fa. 

Mag. Ins.—Magens on Insurance. 

Magr. Rep.—MagrudePs Reports. 

Maine Anc. L.—Maine on Ancient Law. 

Maine Hist. Inst.—Maine’s Early History of 
Institutions. 

Maine Vil. Com.—Maine on Village Communi¬ 
ties. 

Mai.—Malyne’s Lex Meroaiaria, 

Mall. Ent.—Mallory’s Modern Entiles. 

Malt. Co. Mar.—Maltby on Courts Martial. 


Malth. Pop.—Malthus on Populatidji 

Man. Com.—Manning’s Commentary 

Man. El. Cas.—Manning’s English Election 
Cases. 

Man. Exch. Pr.—Manning on the Practice of 
the Court of Exchequer. 

Man., G. & S.—Manning, Granger & Scott’s 
Common Pleas Reports. 

Man. Int. Law—Manning’s Commentaries on 
the Law of Nations. 

Man. S. ad L.—Manning’s Serviens ad Legem. 

Man. & G.—Manning & Granger’s Common 
Pleas Reports. 

Man. & R.—Manning & Ryland’s King’s Bench 
Reports. 

Man. & R. Mag. Cas.—Manning & Ryland’s 
Magistrates’ Cases. 

Manb. Fines—Manby on Fines. 

Mans. Dem.—Mansel on Demurrers. 

Mans. Lim.—Mansel on Limitations. 

Manw.—Manwood’s Forest Laws. 

Mar.—March’s King’s Bench Reports; Marine; 
Maritime. 

Mar. Br.—March’s Brooke’s New Cases. 

Marg.—Margin. 

Mark. El. L.—Markby’s Elements of Law. 

Marr. Adm.—Marriott’s Admiralty Reports. 

Marsd. Coll.—Marsden on the Law of Collisions 
at Sea. 

Marsh.—Marshall’s Common Pleas Reports. 

Marsh. Dec.—Brockenbrough's Reports, Mar¬ 
shall’s U. S. Circuit Court Decisions. 

Marsh. Ins.—Marshall on the Law of Insurance. 

Marsh. J. J. (Ky.)—J. J. Marshall’s Kentucky 
Reports. 

Marsh. (Ky.)—A. K. Marshall’s Kentucky Re¬ 
ports. 

Mart. (La.)—Martin’s Louisiana Reports. 

Mart. (La.) N. S.—Martin’s Louisiana Reports, 
New Series. 

Mart. Law Nat.—Martin’s Law of Nations. 

Mart. (N. C.)—Martin’s North Carolina Re¬ 
ports. 

Mart. & Y. (Tenn.)—Martin & YergePa Ten¬ 
nessee Reports. 

Marv. Av.—Marvin on General Average. 

Marv. Leg. Bibl.—Marvin’s Legal Bibliography 

Marv. Wr. & S.—Marvin on Wreck and Salv¬ 
age. 

Mas. (U. S.)—Mason’s U. S. Circuit Court Re¬ 
ports. 

Mass.—Massachusetts Reports. 

Mass. El. Cas.—Massachusetts Election Cases. 

Mass. L. Rep.—Massachusetts Law Reporter. 

Math. Ev.—Mathews on Presumptive Evidence. 

Matth. Dig.—Matthews’ Digest. 

Matth. Exr.—Matthews on Executors. 

Matth. Part.—Matthews on Partnership. 

Mau. & Sel.—Maule & Selwyn’s King's Bench 
Reports. 

Maud & P. Mer. Sh.—Maude & Pollock on 
Merchant Shipping. 

Maugh. Lit. Pr.—Maughan on Literary Prop¬ 
erty. 

Max.—Maxims. 

Maxw. Int. Stat.—Maxwell on the Interpreta¬ 
tions of Statutes. 

Maxw. L. Diet.—Maxwell’s Dictionary of the 
Law of Bills of Exchange. 

Maxw. Mar. L.—Maxwell’s Spirit of the Marine 
Laws. 
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May Pari. L.—May on Parliamentary Law. 

Mayne Dam.—Mayne on Damages. 
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McMull. (S. C.) Eq.—McMulIan’s South Carolina 
Equity Reports. 
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Md. L. Rep.—Maryland Law Reporter. 

Me.—Maine; Maine Reports. 

Med. Jur.—Medical Jurisprudence. 
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Mining Decisions, 

Morr. (Iowa)—Morris’ Iowa Reports. 

Morr. jam.—Morris’ Jamaica Reports. 
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Murr. Pr.—Murray’s Proceedings in United 
States Courts. 

Murr. Us.—Murray on Usury. 
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N. J. Eq.—New Jersey Equity Reports. 

N. J. L.—New Jersey Law Reports. 
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Nels. Lex Man.—Nelson’s Lex Maneriorum 

Nev.—Nevada ; Nevada Reports. 

Nev. & M.—Neville & Manning’s King’s Bench 
Reports. 
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Nott & M. (S. C.)—Nott & McCord’s South Car¬ 
olina Reports. 

Nov.— Novellce; the Novels, or New Constitu¬ 
tions. 

Nov. Sc.—Nova Scotia. 
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Platt Leas.—Platt on Leases. 

Plff, or Plpff.—Plaintiff. 

Plowd.—Plowden’s Commentaries, or Reports. 
Plowd. U.—Plowden on Usury. 

Poll.—Pollexfen’s English Reports. 
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Pr. Dec.—Sneed’s Kentucky Decisions. 
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Prat. Hush. & W.—Prater on the Law of Hus¬ 
band and Wife. 
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Pres. Leg.—Preston on Legacies. 

Pres. Merg.—Preston on Merger. 
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Price Gen. Pr.—Price’s General Practice. 

Prid. Prec. Conv.—Prideaux on Precedents in 
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Prid. & C.—Prideaux & Cole’s Deports. 
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sions. 
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Proc. Pr.—Proctor’s Practice. 
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Prof. Not.—Proffatt on Notaries. 
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Q. B. D.—Law Deports, Queen’s Bench Divi¬ 
sion. 

Q. C.—Queen’s Counsel. 

Q. S.—Quarter Sessions. 

Q. t.— Qui tam. 

Q. v.— Quod vide ; which see. 

Qu.— Quere . 

Qu. cl. fr.— Quare dausum fregit. 

Quart. L. J.—Quarterly Law Journal. 

Queb. L. Dep.—Quebec Law Deports. 

Quincy (Mass.)—Quincy’s Massachusetts De¬ 
ports. 

Quinti Quinto—Year Book, 6 Hen. V. 

Quo War.— Quo Warranto. 


R. 

D.—King Richard; 1 D. I., denotes the first 
year of the reign of King Diehard I. 

D. I.—Rhode Island ; Rhode Island Deports. 

D. L.—Devised Laws; Roman Law. 

D. M. Charit. (Ga.)—R. M. Charlton’s Georgia 
Deports. 

D. S.—Devised Statutes. 

D. S. L.—Reading on Statute Law. 

D. t. F.— See Dep. t. Finch. 

D. t. Hardw.— See Rep. t. Hardw. 

D. t. Holt— See Rep. t Holt. 

D. & M.— See Dy. & M.; Russ & M. 

D. & M. C. C.— See Dy. & M. C. C. 

D. & D. C. C.— See Russ & R. C. C. 

Raff Exr. Guide—Raff’s Executors’ Guide. 

Raff Pen. Man.—Raff’s Pension Manual. 

Raff Road L.—RafFs Road Laws. 

Raff W. Cl. Guide—Raff’s War Claimants* 
Guide. 

Railw. Cas.—Railway Cases. 

Railw. & Can. Cas.—Railway and Canal Cases. 

Ram F.—Rani on Facts. 

Ram Judg.—Ram on Legal Judgment. 

Rand Perp.—Rand on Perpetuities. 

Rand. (Va.)—Randolph’s Virginia Reports. 

Rap. Fed. Ref. Dig.—Rapalje’s Federal Refer¬ 
ence Digest. 

Rap. (N. Y.) Ref. Dig.—Rapalje’s New York 
Reference Digest. 

Rapp Bon. L.—Rapp on Bounty Laws. 

Rast. Ent.—Rastell’s Entries. 

Rawle Const.—Rawle on the Constitution. 

Rawle Cov. Tit.—Rawle on Covenants lbr Title. 

Rawle Mun. Corp.—Rawle on Municipal Cor¬ 
porations. 

Rawle (Pa.)—Rawle’s Pennsylvania Reports. 

Ray Med. Jur. Ins.—Ray’s Medical Jurispru- 
dence of Insanity. 

Raym. Ch. Dig.—Raymond’s Chancery Digest. 

Raym. Ent.—Raymond’s Book of Entries. 

Raym. Ld.—Lord Raymond’s King’s Bench and 
Common Pleas Reports. 

Raym. T.—T. Raymond’s King’s Bench Reports 

Rayn.—RayneFs Tithe Cases. 

Redd. Mar. Com.—Reddie’s Law of Maritime 
Commerce. 

Redesd. Eq. PI.—Redesdale’s Equity Pleading, 

Redf. Carr.—Redfield on Carriers and otheT 
Bailees. 

Redf. Cas. Wills—Redfield’s American Case* 
upon the Law of Wills. 

Redf. (N. Y.) Surr.—Redfield’s New York Sur 
rogates’ Court Reports. 

Redf. Railw.—Redfield on Railways. 

Redf. Railw. Cas.—Redfield’s American Railway 
Csfi0S 

Redf. Surr. Co. Pr.—Redfield’e Surrogates’ Court* 
Practice. 

Redf. Wills—Redfield on the Law of Wills. 

Redf. & Big. Lead. Cas.—Redfield & Bigelow’s 
Leading Cases. 

Redm. Arb.—Redman on Arbitrations and 
Awards. 

Redm. & L. Land. & T— Redman & Lyon on 
Landlord and Tenant. 

Reed Prac. Sug—Reed’s Practical Suggestion* 

Reeve Desc.—Reeve on Descents. 

Reeve Dom. Rel.—Reeve on Domestic Rel* 
tions. 
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Reeves Hist Eng. Law—Reeves’ History of 
English L:i\v. 

Reeves Ship.—Reeves on Shipping. 

Reg.— Regula; Rule; Eegina; Queen; Register. 

Reg. Brev .—lleqistrum Breidum. 

Reg. Gas.—Registration Cases. 

Reg. Gen .—Be aider Generate, 

Reg. Jud .—Eepistrum Judiciale. 

Reg. Orig .—Resistr u m Qrimnale. 

Rec. PI .—Be quia PlacitanaL 

Reilly Cairn s Dee.—Reilly's Cairn’s Decisions. 

Rep.—Reports; Coke’s Reports; The Reporter. 

Rep. Cas. Pr.—Reports of Cases of Practice, 
Common Pleas. 

Rep. Cli.—Reports in Chancery. 

Rep. Eq.—Reports in Equity. 

Rep. Q. A.—Reports tempore Queen Anne. 

Reo. t. Finch—English Chancery Reports tem¬ 
pore Finch. 

Rep. t. Hardw.—King’s Bench Reports tempore 
Hardwicke. 

Rep. t. Holt—King’s Bench Reports tempore 
Holt. 

Reyn. Stepli. Dig. Ev.—Reynold’s Stephen’s Di¬ 
gest of Evidence. 

Rice Dig. Pat. Cas.—Rice’s Digest of Patent 
Cases. 

Rice (S. C.) Ch.—Rice’s South Carolina Chan¬ 
cery Reports. 

Rice tS. C.) L.—Rice’s South Carolina Law Re¬ 
ports. 

Rich. (S. C.) Eq.—Richardson’s South Carolina 
Equity Reports. 

Rich. (S. C.) L.—Richardson’s South Carolina 
Law Reports. 

Rich. Pr.—Richardson’s King’s Bench Practice. 

Rich. Pr. Com. Pl.—Richardson’s Common Pleas 
Practice 

Rich. Wills—Richardson on Wills. 

RidcL Sup. Pro.—Riddle on Supplementary Pro¬ 
ceedings. 

Ridgw.—Ridgeway’s English Chancery and 
Kin g’s Bench Reports. 

Ridgw. App.—Ridgeway’s House of Lords Ap¬ 
peals from Ireland. 

Ridgw. L. & S.—Ridgeway, Lapp Sc Schoales’ 
Irish King’s Bench Reports. 

Ridgw. Pari. Cas.—Ridgeway’s Cases in Parlia¬ 
ment. 

Ridgw. St. Tr.—Ridgeway’s State Trials. 

Riley (S. C.) Ch.—Riley’s South Carolina Chan¬ 
cery Reports. 

Riley (S. C.) L.—Riley’s South Carolina Law 
Reports. 

Rob. Adm.—Roberts’ Admiralty Jurisprudence. 

Rob. C. Adm.—C. Robinson’s Admiralty Reports. 

Rob. Dig.—Robertson’s Lower Canada Digest. 

Rob. Ecc.—Robertson’s Ecclesiastical Reports. 

Rob. Ent.—Robinson’s Entries. 

Rob. Fr.—Roberts on Fraud. 

Rob. Fr. Conv.—Roberts on Fraudulent Con¬ 
veyances. 

Rob. Gavel.—Robinson on Gavelkind. 

Rob. Hawaii—Robinson’s Hawaii Reports. 

Rob. Just.—Robinson’s Justice oLthe Peace. 

Rob. (La.)—Robinson’s Louisana Reports. 

Rob. Prac.—Robinson’s Practice. 

Rob. Pr. Ch.—Roberts’ Principles of Chancery. 

Rob. (Ya.)—Robinson’s Virginia Reports. 

Rob. W. Adm.—W. Robinson’s Admiralty Re¬ 
ports. 


Rob. Wills—Roberts on Wills and Codicils. 

Rob. Sc J. Dig.—Robinson Sc Joseph’s Digest of 
Ontario Reports. 

Robb Pat. Cas.—Robb’s Patent Cases. 

Robertson App.—Robertson’s House of Lords 
Appeals from Scotland. 

Robinson App.—Robinson’s House of Lords 
Appeals from Scotland. 

Robs. Bankr.—Robson on Law of Bankruptcy. 

Robt. (N. Y.)—Robertson’s New York City 
Superior Court Reports. 

Roc. Ins.—Roecus on Insurance. 

Roehe Sc H. Bankr.—Roche Sc Ilazlelt on the 
Law of Bankruptcy. 

Rockw. Mines—Rockwell on Mines. 

Rockw. Sp. & Mex. L.—Rockwell’s Spanish 
and Mexican Law. 

Rog. Ecc, L.—Rogers on Ecclesiastical Law. 

Rog. Law Road—Rogers’ Law of the Road. 

Rog. Mines—Rogers on Mines and Minerals. 

Rog. Rec.—Rogers’ New York City Hall Re¬ 
corder. 

Rol., or Rolle—Rolle’s King’s Bench Reports. 

Rol. Abr.—Rolle’s Abridgment. 

Rom. Cr. L.—Romilly on Criminal Law. 

Rom. Not. Cas.—Romilly’s Notes of Cases. 

Root (Conn.)—Root’s Connecticut Reports. 

Rop. H. Sc W.—Roper on Husband and Wife. 

Rop. Leg.—Roper on Legacies. 

Rop. Rev.—Roper on Revocation. 

Ror. Jud. Sale—Rorer on Judicial Sales. 

Rose. Adm. Pr.—Roscoe on the Law and Prac¬ 
tice of the Admiralty Division. 

Rose. Bills—Roscoe on Bills of Exchange. 

Rose. Cr. Ev.—Roscoe on Criminal Evidence. 

Rose. Dig. Ev.—Roscoe’s Digest of the Law of 
Evidence. 

Rose. Ev. N. P.—Roscoe on Evidence at Nisi 
Prius. 

Rose. PI.—Roscoe on Pleading. 

Rose. R. Ac.—Roscoe on Real Actions. 

Rosch. Pol. Ec.—Roscher’s Political Economy. 

Rose—Rose’s Bankruptcy Reports. 

Ross Conv.—Ross’ Lectures on Conveyancing. 

Ross Lead. Cas.—Ross’ Leading Cases in Com¬ 
mercial Law. 

Ross Vend. Sc P.—Ross on Vendors and Pur¬ 
chasers. 

Rouse Conv.—Rouse’s Practical Conveyancer. 

Rouse Copyh.—Rouse’s Copyhold Manual. 

Rowe—Rowe’s Parliamentary and Military 
Cases. 

Rowe Sc. Jur.—Rowe’s Scintilla Juris . 

Rub.—Rubric. 

Ruffh. St.—Ruff head’s Statutes at Large. 

Running. Eject.—Runnington on Ejectment. 

Running. Stat.—Runnington on Statutes. 

Russ.—Russell’s English Chancery Reports. 

Russ. Arb.—Russell on Awards, the Duty and 
Power of an Arbitrator. 

Russ. Cr. Sc M.—Russell on Crimes and Misde¬ 
meanors. 

Russ. Fact.—Russell on Factors. 

Russ. Merc. Ag.—Russell’s Treatise on Mercan- 
tile Agency. 

Russ. Sc Ch. (Nov. Sc.) Eq.—Russell & Chesley’s 
Nova Scotia Equity Reports. 

Russ. & Ch. (Nov. Sc.) L.—Russell & Chesley’s 
Nova Scotia Law Reports. 

Russ. Sc G. (Nov. Sc.)—rRussell & Geldert’s 
Nova Scotia Reports. 
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Russ. & M.—Russell & Mylne’s English Chan¬ 
cery Reports. 

Russ. & R. C. C.—Russell <fe Ryan’s Crown Cases 
Reserved. 

Ruth. Inst.—Rutherford’s Institutes. 

Rym. Feed.—Rymer’s Foedera. 

Ry. & M.—Ryan & Moody’s Nisi Prius Cases. 
Ry. & M. C. C.—Ryan & Moody’s Crown Cases 
Reserved. 

S. 

S.—Seal; Section. 

S. C.—Supreme Court; Same Case; Senatus 
Consultae . See So. Car. 

S. C. C.— See Sel. Cas. Ch. 

S. Just.— See Shaw Just. 

S. L. C. A.—Stuart’s Lower Canada Appeal 
Cases. 

S. P.—Same Point; Same Principle. 

S. Teind—Shaw’s Scotch Teind Court Cases. 

S. V. A. R.—Stuart’s Lower Canada Vice Ad¬ 
miralty Reports. 

S. & B.— See Smith & Bat. 

S. & D.— Sec Sh. & Dun. 

S. & L.— See Sch. & L. 

S. & M.— See Sh. & M’L.; Sm. & M. 

S. & R.— See Serg. & R. (Pa.) 

S. & S .-See Sim. & S. 

S. & Sc.— See Sau. & Sc. 

S. & Sm.—Searle & Smith’s Probate and Divorce 
Reports. 

S. & T,— See Swab. & T. 

Salk.—Salkeld’s Reports. 

Sand Eq.—Sand’s Suit in Equity. 

Sand. Inst.—Sandars’ Institutes of Justinian. 
Sand. St. P.—Sanders’ State Papers. 

Sand. Us.—Sanders on Uses and Trusts. 

Saudf. Ent.—Sandford on Entails. 

Sandf, (N. Y.)—Sandford’s New York City 
Superior Court Reports. 

Sandf. (N. Y.) Ch.—Sandford’s New York Chan¬ 
cery Reports. 

Sans. Ins. Dig.—Sansum’s Insurance Digest. 

Sau. & Sc.—Sausse & Scully’s Irish Chancery 
Reports. 

Saund.—Saunder’s King’s Bench Reports. 

Saund. Neg.—Saunders on Negligence. 

Saund. PI.—Saunders on Civil Pleading. 

Saund. & C.—Saunders & Cole’s Bail Court Re¬ 
ports. 

Sav.—Savile’e Common Pleas Reports. 

Say. Hist. Rom. L.—Sayigny’s History of the 
Roman Law. 

Sav. Int. Law—Savigny on International Law. 
Sawy. (U. S.)—Sawyer’s U. S. Circuit Court Re¬ 
ports. 

Sax. (N. J.)—Saxton’s New Jersey Chancery 
Reports. 

Say.—SayePs King’s Bench Reports. 

Say. Costs.—SayePs Law of Costs. 

Sayl. For.—SaylePs American Form Book. 

Sc.— See Ss. 

Sc. Jur.—Scottish Jurist. 

Sc. L. R.—Scottish Law Reporter. 

Sc. Seas. Cas.—Scotch Court of Session Cases. 
Scac.— Scaccaria; the Exchequer. 

Scam (I1L)—Scammon’s Illinois Reports. 

Sch. & L. —Schoale & Lefroy’e Irish Chancery 
Reports. 

Schalk Jam.—Schalk’s Jamaica Reports. 

Scheiff. Pr.—ScheiffePs Practice. 


Sclioul. Bailm.—Schouler on Bailments. 

Schoul. Dom. Rel.—Schouler on the Domestic 
Relations. 

Schoul. Pers. Prop.—Schouler on Personal Prop¬ 
erty. 

Sci. fa.— Scire facias . 

Scott—Scott’s English Reports. 

Scott Costs—Scott on Costs in the Superior 
Courts of Common Law. 

Scott Intest. L.—Scott on the Intestate Law. 

Scott N. R.—Scott’s New Reports. 

Scott & J. Tel.—Scott & Jarnagin on the Law 
of Telegraphs. 

Scrib. Dow.—Scribner on Dower. 

Scriv. Copyh.—Scriven on Copyholds. 

Seab. Vend. & P.—Seaborne’s Law of Vendors 
and Purchasers. 

Seat. For.—Seaton’s Forms in Chancery. 

Sebast. Dig. Tr. M.—Sebastian’s Digest of Cases 
of Trade Mark. 

Sebast. Tr. M.—Sebastian on the Law of Trade 
Marks. 

Sedgw. Dam.—Sedgwick on the Measure of 
Damages. 

Sedgw. Lead. Cas. Dam.—Sedgwick’s Leading 
Cases on the Law of Damages. 

Sedgw. Stat. & Const. L.—Sedgwick on Statutory 
and Constitutional Law. 

Sel. Cas. Ch.—Select Chancery Cases. 

Sel. Cas. Ev.—Select Cases in Evidence. 

Sel. Cas. N. F.—Select Cases, New Foundland 
Courts. 

Seld. M. Cl.—Selden’s Mare Clausum . 

Seld. Notes—Selden’s Notes of Cases. 

Sell. Pr.—Sellon’s Practice. 

Selw. N. P.—Selwyn’s Nisi Prius. 

Semb.— Semble ; it seems. 

Seq.— Sequentia; following. Sequitur; it follows. 

Serg. Att.—Sergeant on Attachments. 

Serg. Const. L.—Sergeant on Constitutional Law. 

Serg. Land L.—Sergeant on the Land Laws of 
- Pennsylvania 

Serg. Mech. L.—Sergeant’s Mechanics’ Lien Law. 

Serg. & R. (Pa.)—Sergeant & Rawle’s Pennsyl¬ 
vania Reports. 

Sess. Cas.—King’s Bench Session Cases. 

Sess. Cas. Sc.—Scotch Court of Session Cases. 

Seton Dec.—Seton on Decrees. 

Sett. Cas.—Settlement Cases. 

Sh.—Shaw’s Court of Session Reports, First 
Series. 

Sh. App.—Shaw’s House of Lords, Appeals 
from Scotland. 

Sh. Dig.—Shaw’s Digest of Scotch Decisions. 

Sh. Wils. & C.—Shaw, Wilson & Courtenay’s 
House of Lords Cases. 

Sh. & Dun.—Shaw & Dunlop’s Court of Session 
Reports. 

Sh. & M’L.—Shaw & Maclean’s House of Lords 
Appeal Cases. 

Shand Pr.-— Shand’s Court of Session Practice. 

Sharps. Dig. L. Ins — Sharpstein’s Digest of 
Life Insurance Cases, 

Sharsw. Bl.—Sharswood’s Blackstone’s Com¬ 
mentaries. 

Sharsw. Com, L.—Sharswood’s Commercial Law. 

Sharsw. L. Lect.—Sharswood’s Law Lectures. 

Sharsw. Leg. Eth.—Sharswood’s Legal Ethics. 

Shaw Just.—Shaw’s Justiciary Court Cases. 

Shearm. & R. Negl.—Shearman & Redfield on 
Negligence. 
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Shelf. Copyh.—Shelford on Copyholds. 

Shelf. High.—Shelford on Law of Highway. 

Shelf. .It. St. Co.—Shelford on the Law of Joint 
Stcvk Companies. 

Shelf. Lun.—Shelford on Lunacy. 

Shelf. M. D.—Shelford on Marriage and Di¬ 

vorce. 

Shelf. Mortin.—Shelford on Mortmain. 

Shelf. Kuilw— Shelford on Railways. 

SLelf. R. P. Stat.—Shelford on Real Property 
Statutes. 

Shelf. Sue. D.—Shelford’s Probate, Legacy and 
Succession Duties. 

Shelf. Tit.—Shelford on Titles. 

Shep. (Ala.) Sel. Cas.—Shepherd’s Alabama 
Select Cases. 

Shep. Touch.—Sheppard’s Touchstone. 

Shortt Copvr.—Sliortt on Copyright. 

Shortt Lit. & A.—Shortt on Law Relating to 
Works of Literature and Art. 

Show.—Shower’s King’s Bench Reports. 

Show. P. C.—Shower’s Parliamentary Cases. 

Sid.—Siderfin’s Kind’s Bench Reports. 

Sim.—Simons’ English Chancery Reports. 

Sim. Des. Pat.—Simonds on Design Patents. 

Sim. N. S.—Simons’ English Chancery Reports, 
New Series. 

Sim. & S.—Simons & Stuart’s English Chancery 
Reports. 

Simp. Inf.—Simpson on Infants. 

Six Circ. Cas.—Cases on the Six Circuits, Irish 
Nisi Prius. 

Skene Verb. Sig.—Skene de Verborum Signijica- 
tione. 

Skid. Miu. Stat.—Skidmore’s Mining Statutes. 

Skin.—Skinner’s King’s Bench Reports. 

Sloan L. & T.—Sloan on Landlord and Tenant. 

Sm. Ac.—Smith’s Action at Law. 

8m. Ch. Pr.—Smith’s Chancery Practice. 

Sm. Cont.—Smith on Contracts. 

Sm. Eq. Man.—Smith’s Manual of Equity. 

Sm. Ex. Int.—Smith on Executory Interests. 

Sul For. Med.—Smith’s Forensic Medicine. 

Sul Land. & T.—Smith on Landlord and Ten¬ 
ant. 

Sm. Lead. Cas.—Smith’s Leading Cases. 

Sm. Mast. & S.—Smith on Master and Servant. 

Sm. Merc. Law.—Smith on Mercantile Law. 

Sin. Pat.—Smith on the Law of Patents. 

Sm. Prob. L.—Smith’s Probate Law. 

Sm. R. & P. Prop.—Smith on Real and Personal 
Property. 

6m. Stat.—Smith on Statutory and Constitutional 
Law. 

Sm. & Bat .—See Smith & Bat. 

Sm. & G:—Smale & GifFard’s English Chancery 
Reports. 

6m. & M. (Miss.)—Smedes & Marshall’s Missis¬ 
sippi Reports. 

8m. & M. (Miss.) Ch.—Smedes & Marshall’s Mis¬ 
sissippi Chancery Reports. 

Sm. S. & C. L. & T.—Smith, Soden <& Cave on 
Landlord and Tenant. 

Smith—Smith’s King’s Bench Reports. 

Smith (Ind.)—Smith’s Indiana Reports. 

Smith, E. D. (N. Y.)—E. D. Smith’s New York 
Common Pleas Reports. 

Smith & B. Railw. Cas.—Smith & Bates’ Railway 
Cases. 

Smith & Bat.—Smith & Batty’s Irish King’s 
Bench Reports. 


Smyth Exemp.—Smyth on Homesteads and 
Exemptions. 

Smythe—Smythe’s Irish Common Pleas and 
Exchequer Reports. 

Sneed (Ky.)—Sneed’s Kentucky Decisions. 

Sneed (Tenn.)—Sneed’s Tennessee Reports. 

Snell Eq.—Snell’s Principles of Equity. 

So. Car.—South Carolina; South Carolina Re¬ 
ports. 

So. L. J.—Southern Law Journal. 

So. L. Rev.—Southern Law Review. 

Sol. J.—Solicitors’ Journal. 

South. (N. J.)—Southard’s New Jersey Reports. 

Spauld. Pr.—Spaulding’s Practice. 

Spear Extrad.—Spear on the Law of Extradi¬ 
tion. 

Spears (S. C.) Eq.—Spears’ South Carolina 
Equity Reports. 

Spears (S. C.) L.—Spears’ South Carolina Law 
Reports. 

Spel. Feuds—Spelman on Feuds. 

Spel. Gloss.—Spelman’s Glossary. 

Spenc. Eq. Jur.—Spence’s Equitable Jurisdic¬ 
tion. 

Spenc. (N. J.)—Spencer’s New Jersey Reports. 

Spinks—Spinks’ Ecclesiastical and Admiralty 
Reports. 

Spott,—Spottiswoode’s Court of Session Reports. 

Spott. St.—Spottiswoode’s Styles. 

Sprague (U. S.)—Sprague’s U. S. District Court 
Decisions. 

Ss.— Scilicet; to wit. 

St.— See Stat.; Stair Inst. 

St. Ecc. Cas.—Stillingfleet’s Ecclesiastical Cases. 

St. Germ. Dr. & S.—-St. Germain’s Doctor and 
Student. 

St. Leon. R. P.—St. Leonards (Lord) on Real 
Property. 

St. Tr.—State Trials. 

Stair—Stair’s Court of Session Reports. 

Stair Inst.—Stair’s Institutions of the Law of 
Scotland. 

Stair Pr.—Stair’s Principles of the Law of Scot¬ 
land. 

Stallm. El. & S.—Stallman on Election and SatiiH 
faction. 

Star Ch. Cas.—Star Chamber Cases. 

Stark, Cr. L.—Starkie on Criminal Law. 

Stark. Cr. PI.—Starkie on Criminal Pleadings. 

Stark. Ev.—Starkie on Evidence. 

Stark. N. P.—Starkie’s Nisi Prius Reports. 

Stark. Sland.—Starkie on Slander and LibeL 

Stat.—Statute. 

Stat. at L.—Statutes at Large. 

Stat. Glo.—Statute of Gloucester. 

Stat. Marlb.—Statute of Maxlbridge. 

Stat. Mer.—Statute of Merton. 

Stat. Westm.—Statute of Westminster. 

Stat. Winch.—Statute of Winchester. 

Stath. Abr.—Statham’s Abridgment. 

Staunf. P, C. & Pr.—Staunforde’s Pleas of the 
Crown and Prerogative. 

Stearn. Real. Ac.—Stearns on Real Actions. 

Steph. Com.—Stephen’s Commentaries on Eng¬ 
lish Law. 

Steph. Cr. Dig.—Stephen’s Criminal Digest. 

Steph. Cr. L.—Stephen on Criminal Law. 

Steph. Dig. Ev.—Stephen’s Digest of the Law 
of Evidence. 

Steph. Jt. St. Co.—Stephens on the Law tad 
Practice of Joint Stock Companies. 
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Steph. (N. B.) Dig.—'Stephen’s Digest of the 
New Brunswick Reports. 

Stepli. PL—Stephen on Pleading. 

Steph. Procur.—Stephens on Procurations. 

Stepli. (Queb.) Dig.—Stephen’s Quebec Law 
Digest. 

Steph. Slav.—Stephens on Slavery. 

Stev. Av.—Stevens on Average. 

Stev. Ind. Off.—Steven on Indictable Offenses 
and Summary Convictions. 

Stev. Stow.—Steven on the Stowage of Ships 
and their Cargoes. 

Stev. & Ben. Av.—Stevens & Benecke on Average. 

Stew. Adm.—Stewart’s Nova Scotia Admiralty 
Reports. 

Stew. (Ala.)—Stewart’s Alabama Reports. 

Stew. (N. J.).—Stewart’s New Jersey Equity 
Reports. 

Stew. (N. J.) Dig.—Stewart’s New Jersey Dfgest. 

Stew. V. Adm. — Stewart’s Vice Admiralty Re¬ 
ports, Nova Scotia. 

Stew. & P. (Ala.)—Stewart & Porter’s Alabama 
Reports. 

StillingfL Ecc.—Stillingfleet’s Ecclesiastical Cases 

Stims. Gloss.—Stimson’s Law Glossary. 

Stockt. (N. J.)—'Stockton’s New Jersey Reports. 

Stokes L. of A.—Stokes’ Lien of Attorneys. 

Stone Bu. Soc.—Stone on Building Societies. 

Stone Just.—Stone’s Justice of the Peace. 

Stor. & H. Ab.—Storer & Heard on Abortion. 

Story Ag.—Storv on Agency. 

Story Bailm.—Story on Bailment. 

Story Bills—Story on Bills of Exchange. 

Story Confl. L.—Story on Conflict of Laws. 

Story Const.—Story on the Constitution. 

Story Cont.—Story on Contracts. 

Story Eq. Jur.—Story on Equity Jurisprudence. 

Storv Eq. Pl.—Story on Equity Pleading. 

Story Part.—Story on Partnership. 

Story Prom. N.—*Story on Promissory Notes. 

Story Sale—Story on Sales of Personal Prop¬ 
erty. 

Story (U. S.)—Story’s U. S. Circuit Court Re¬ 
ports. 

Str.—Strange’s Reports. 

Str. Slav.—Stroud on Slavery. 

Strobli. (S. C.) Eq.—Strobliart’s South Carolina 
Equity Reports. 

Strobh. (S. C.) L.—Strobhart’s South Carolina 
Law Reports. 

Stuart (L. C.)—Stuart’s Lower Canada King’s 
Bench Reports. 

Stuart (L. C.) Adm.—Stuart’s Lower Canada 
Admiralty Reports. 

Stuart, M. & P.—Stuart, Milne & Peddie’s Court 
of Session Reports. 

Stubb Const. Hist.—Stubb’s Constitutional His¬ 
tory of England. 

Styl e—Style’s King’s Bench Reports. 

Sugd. Pow.—Sugden on Powers. 

Sugd. Prop.—Sugden on Law of Property. 

Sugd. R. P. Stat.—Sugden on Real Property 
Statutes. 

Sugd. Vend. & P.—Sugden on Vendors and 
Purchasers. 

Sumn. (U. S.)—Sumner’s U. S. Circuit Court 
Reports. 

Sup. Ct.—Supreme Court. 

Super. Ct.—Superior Court. 

Supp.—Supplement. 

SwaD. Adm.—Swabey’s Admiralty Reports. 


Swab. & T.—Swabey <fe Tristram’s Probate and 
Divorce Reports. 

Swan Ex. Man.—Swan’s Executors’ Manual. 
Swan Just.—Swan on Justices of the Peace. 
Swan Pl. & Prec.—Swan’s Pleading and Prec^ 
dents. 

Swan (Tenn.) —Swan’s Tennessee Reports. 
Swanst.—Swanston’s English Chancery Report!. 
Sweeny (N. Y.)—Sweeny’s New York City Su¬ 
perior Court Reports. 

Sweet Pr. Conv.—Sweet’s Precedents in Convey¬ 
ancing. 

Sweet Wills—Sweet on Wills. 

Swift (Conn.) Dig.—Swift’s Connecticut Digest. 
Swift Ev.—Swift on Evidence. 

Swinb. Wills—Swinburne on Wills. 

Swint.—Swinton’s Scotch Justiciary Court Re¬ 
ports. 

Syme—Syme’s Scotch Justiciary Court Reports. 

T. 

T.— Tempore; in the time of; Title; see Trin. T. 
T. B. Monr. (Ky.)—T. B. Monroe’s Kentucky 
Reports. 

T. Jones—T. Jones’ King’s Bench and Common 
Pleas Reports. 

T. L,— Ter vies de la Ley. 

T. R.—Term Reports, King’s Bench; Teste Rege. 
T. Raym.—T. Raymond’s Reports. 

T. U. P. Cliarlt. (Ga.)—T. U. P. Charlton’s 
Georgia Reports. 

T. & G .—See Tyrw. & G. 

T. & M.— See Temp. & M. 

T. & R.— See Turn. & R.— 

Tait Ev.—Tait on Evidence. 

Talbot—English Chancery jCases, tempore Talbot. 
Taml.—Tamlvn’s English Chancery Reports. 
Taml. Ev.—Tamlyn on Evidence. 

Taml. T. Y.—Tamlyn on Terms for Years. 
Taney (U. S.)— 1 Taney’s U. S. Circuit Court De 
cisions. 

Tapp. Cost—Tapping on the Cost Book. 

Tapp. Mand.—Tapping on Mandamus. 

Tapp. (01 lio)—Tappan’s Ohio Common Pleas 
Reports. 

Taunt.—Taunton’s Common Pleas Reports. 
TayL Civ. L.—Taylor on Civil Law. 

Tayl. Eq. Jur.—Taylor’s Commentaries on 
Equity Jurisprudence. 

Tayl. Ev.—Taylor on the Law of Evidence. 
Tayl. Gov.—Taylor on Government. 

Tayl. Land. & T.—Taylor on Landlord and 
Tenant. 

Tayl. L. Gloss.—Taylor’s Law Glossary. 

Tayl. Med. Jur.—Taylor on Medical Jurispru¬ 
dence. 

Tayl. (N. C,)—Taylor’s North Carolina Reports. 
Tayl. Pois.—Taylor on Poisons. 

Tavl. (U. C.)—Taylor’s Upper Canada King’s 
Bench Reports. 

Tayl. Wills—Taylor on Wills. 

Temp. & M.—Temple & Mew’s English Criminal 
Appeal Reports. 

Tenn.—Tennessee; Tennessee Reports. 

Tenn. Ch —'Tennessee Chancery Reports. 

Term (N. C.)—Term Reports, North Carolina. 
Tex.—Texas; Texas Reports. 

Tex. App—Texas Court of Appeals Report*. 
Tex. L. J.—Texas Law Journal 
Th. Br.— Thesaurus Brevium 
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Th. Dig.—Thelonll’s Digest. 

Thaeh. (Mass.) Or. Cas.—ThaeheFs Massachu¬ 
setts Criminal Cases. 

Theob. Wills—Theobald on Wills, 

Thom. L. C.—Thomas’ Leading Cases on Consti¬ 
tutional Law. 

Thom. Mort.—Thomas on Mortgages. 

Thom. Sc. L.—Thomson’s Scotch Law. 

Thom. U. Jur.—Thomas on Universal Jurispru¬ 
dence. 

Thom. Bills—Thomson on Bills and Notes. 

Thomp. Carr.—Thompson on Carriers of Passen¬ 
gers. 

Thomp. Corp. Off.—Thompson’s Liability of 
Directors and Officers of Corporations. 

Thomp. Ent.—Thompson’s Entries. 

Thomp. High.—Thompson on Highways. 

Thomp, Homest.—Thompson on Homesteads. 

Thomp. Nat. Bk. Cos.—Thompson’s National 
Bank Cases. 

Thomp. Negl.—Thompson on Negligence, in 
Relations Dot Besting in Contract. 

Thomp. Prov. Rem.—Thompson’s Provisional 
Remedies. 

Thomp. Stockh.—Thompson’s Liability of Stock¬ 
holders in Corporations. 

Thomp. Tenn. Cas.—Thompson’s Tennessee 
Cases. 

Thomp. & C. (N. Y.)—Thompson & Cook’s New 
York Reports. 

Thoms. (N. S.)—Thomson’s Nova Scotia Reports. 

Thomt. Conv.—Thornton’s Conveyancing. 

Thr. Fraud—Throop on Frauds. 

Thr. Jt S. Co.—Thring on Joint Stock Com¬ 
panies. 

Tidd—Tidd on Practice in King’s Bench. 

Tiff. Gov.—Tiffany on Government. 

Tiff. Reg. Tit.—Tiffany on the Registration of 
Titles. 

Tiff. & B. Trusts—Tiffany & Bullard on Trusts. 

Tiff & S. For.—Tiffany & Smith’s Forms. 

Tiff. & S. Pr.—Tiffany & Smith’s New York 
Practice. 

Tillingh. Prec.—Tillinghast’s Precedents. 

Tillingh. & S. Pr. & PL—Tillinghast & Shear¬ 
man’s Practice and Pleadings. 

Tillingh. & Y. App.—Tillinghast <& Yates on 
Appeals. 

Tinw.—Tinwald’s Court of Session Reports. 

Tit.—Title. 

Toll. Ex.—Toller on Executors. 

Toml. L. Diet.—Tomlin’s Jacob’s Law Diction¬ 
ary. 

Toml. SuppL Brown—Tomlin’s Supplement to 
Brown’s Parliament Cases. 

Toth.—Tothill’s English Chancery Reports. 

Towle Const.—Towle on the Constitution. 

Towns. Merc. L.—Townsend’s Mercantile Law. 

Towns. PI.—Townshend’s Pleading. 

Towns. Pr.—Townshend’s Practice. 

Towns. SI. & L.—Townshend’s Slander and Libel. 
Towns. Si Tr.—Townsend’s Modem State Trials. 

Tr. Eq.—Treatise of Equity. 

Traill Med. Jur.—Traill’s Medical Jurispru¬ 
dence. 

Train & H. Prec.—Train & Heard’s Precedents 
of Indictments. 

Trans. App*—Transcript Appeals; New York 
Court of Appeals. 

Treadw. (S* G.)—Treadway’s South Carolina Re¬ 
ports. 


Trem.—Tremaine’s Pleas of the Crown. 

Trev. Tax. Sue.—Trevor on Taxes on Succes¬ 
sions. 

Trin. T.—Trinity Term. 

Trist. Con. Pr.—Tristram on Continuous Prac¬ 
tice. 

Troop Verb. Agr.—Troop on the Validity of 
Verbal Agreements. 

Troub. Lim. Part.—Troubat on Limited Partner¬ 
ship. 

Troub. & H. Pr.—Troubat & Haley’s Practice. 

Troub. & H. Prec.—Troubat & Haley’s Prece¬ 
dents of Indictments. 

Trow. Dr. & Cr.—TroweFs Debtor and Creditor. 

Trow. Eq.—TroweFs Prevalence of Equity. 

Tuck. (N. Y.) Sun?.—TuckeFs New York Surro¬ 
gates’ Court Reports. 

Tuck. Pl.—TuckeFs Pleading. 

Tuck. Sel. Cas. (N. F.)—TuckeFs New Found- 
land Select Cases. 

Tud. Cas. M. L.—Tudor’s Leading Cases on Mer¬ 
cantile Law. 

Tud. Cas. R. P.—TudoFs Leading Cases on Real 
Property. 

Tud. Char. Trusts—Tudor on Charitable Trusts. 

Turn. Ch. Pr.—Turner on Chancery Practice. 

Turn. & R.—Turner & Russell’s English Chan¬ 
cery Reports. 

Twiss Int. Law P.—Twiss on Law of Nations in 
Time of Peace. 

Twiss Int. Law W.—Twiss on Law of Nations in 
time of War. 

Tyler Am. Ecc. L.—TyleFs American Ecclesias¬ 
tical Law. 

Tyler Bound.—Tyler’s Law of Boundaries, &c. 

Tyler Eject.—Tyler on Ejectment. 

Tyler Fixt.—Tyler on Fixtures. 

Tyler Inf. & C.—Tyler on Infancy and Cover- 
ture. 

Tyler Part.—Tyler on Partnership. 

Tyler Us.—Tyler on Usury. 

Tyler (Vt.)—TyleFs Vermont Reports. 

Tyrw.—Tyrwhitt’s Exchequer Reports. 

Tyrw. & G.—Tyrwhitt & Granger’s Exchequer 
Reports. 

Tyt. MB. L.—TytleFs Military Law. 


U. 

U. B.—Upper Bench. 

U, B. P.—Upper Bench Precedents. 

U. C. App.—Upper Canada Court of Appeals 
Reports. 

U. G. C. P.—Upper Canada Common Pleas 
Reports. 

U. C. Cham.—Upper Canada Chambers Re¬ 
ports. 

U. C. Chan.—Upper Canada Chancery Reports. 

U. C. E. & A.—Upper Canada Error and 
Appeal Reports. 

U. C. K. B.—Upper Canada King’s Bench* Re¬ 
ports. 

U. C. L. J.—Upper Canada Law Journal. 

U. C. O. S.—Upper Canada Queen’s Bench and 
Practice Reports, Old Series. 

U. C. Pr.—Upper Canada Practice Reports. 

U. C. Q. B.—Upper Canada Queen’s Bench 
Reports. 

U. K.—United Kingdom* 

U. S.—United States* 
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U. S. Cr. Dig.—United States Criminal Digest. 

U. S. Dig.—United States Digest. 

U. S. Eq. Dig.—United States Equity Digest. 

U, S. Rev. Stat.—United States Revised Stat¬ 
utes. 

U. S. Stat. at L.—United States Statutes at Large. 

Ulp.—Ulpian’s Fragments. 

Umfrev. Off. Cor.—Umfreville’s Office of Coro¬ 
ner. 

Underh. Torts—Underhill on Torts or Wrongs. 

Underh. Trusts—Underhill on Trusts and Trus¬ 
tees. 

Upton Mar. W. & P.—Upton on Maritime War¬ 
fare and Prize. 

Upton Tradem.—Upton on Trademarks. 

Urlin Trust.—Urlin on the Office of Trustee. 

Utah T.—Utah Territory: Utah Territory Re¬ 
ports. 


V. 

V.j or vs.— Versus ; against; Vide ; see. 

V. C.—Vice Chancellor. 

V. & B.— See Ves. & B. 

V. & S.— See Vem. & S. 

Va.—Virginia; Virginia Reports. 

Va. Cas.—Virginia Cases. 

Va. L. J.—Virginia Law Journal. 

Val. Com.—Valen’s Commentaries. 

Van Heyth. Eq. Dr.—Van Heythusen’s Equity 
Draftsman. 

Van Heyth. Mar. Ev.—Van Heythusen on 
Marine Evidence. 

Van Ness (U. S.)—Van Ness’ U. S. District 
Court Reports. 

Van Santv. Eq. Pr.—Van Santvoord on Equity 
Practice. 

Van Santv. PI.—Van Santvoord’s Pleadings. 
Van Santv. Prec.—Van Santvord’s Precedents. 
Vand. Jud. Pr.—Vanderlinden’s Judicial Prac¬ 
tice. 

Vattel—Vattel on the Law of Nations. 

Vaugh.—Vaughan’s Common Pleas Reports. 
Vaux.—Vaux’s Decisions, Philadelphia Re¬ 
corder. 

Vend. Ex.— Venditioni Exponas . 

Vent.—Ventris’ Reports. 

Verm. R.— See Vt. 

Vern.—Vernon’s English Chancery Reports. 
Vern. & S.—Vernon & Scriven’s Irish King’s 
Bench and House of Lords Reports. 

Verpl. Cont.—Verplanck on Contracts. 

Verpl. Ev.—Verplanck on Evidence. 

Ves.—Vesey Junior’s English Chancery Reports, 
Ves. Sr.—Vesey Senior’s English Chancery Re¬ 
ports. 

Ves. & B.—Vesey & Beames’ English Chancery 
Reports. 

Vet. Entr.—Old Book of Entries. 

Vet. N. B.—Old Natura Brevium . 

Viet. L. R.—Victorian Law Reports. 

Viet. L. R. Eq.—Victorian L. R. Equity. 

Viet. L. R. Ins. Pr. & M.—Victorian L. R. In¬ 
solvency, Probate and Matrimonial. 

Viet. L. R. Law.—Victorian L. R. Law. 

Viet. L. R. Min.—Victorian L. R. Mining. 

Viet, L. T.—Victoria Law Times 
Vid.—Vidian’s Entries. 

Vin. Abr.—VinePs Abridgment. 

Vin. Supp.—VinePs Supplement. 


Viz.— Videlicet; that is to say. 

Von Holst Pol. Hist.—Von Holst’s Political and 
Constitutional History of the United States. 
Von Ih. St. L.—Von Ihering’s Struggle for Law. 
Vr. (N. J.)—Vroom’s New Jersey Reports. 

Vs.— Versus; against. 

Vt.—Vermont; Vermont Reports. 


W- 

W.—King William; 1 W. I. denotes the first 
year of the reign of Bang William I.; West¬ 
minster. 

W. Bl.—William Blackstone’s King’s Bench 
and Common Pleas Reports. 

W. H. & G.—Nee Welsby, H. & G. 

W. Jones—W. Jones’ King’s Bench and Com¬ 
mon Pleas Reports. 

W. Kel.—W. Kelynge’s King’6 Bench and Chan¬ 
cery Reports. 

W. N.—Weekly Notes, London. 

W. R.—Weekly Reporter. 

W. Va.—West Virginia; West Virginia Re¬ 
ports. 

W. W. & D.— See Willm. W. & D. 

W. W. & H.— See Willm. W. & H. 

W & n_ Spp WiIh & C! 

W! & M.—William and Mary; 1 W. & M. de- 
notes the first year of the reign of William 
and Mary. 

W. & S — See Wils. & S. 

Wadd. Dig.—Waddilove’s Digest of Ecclesiasti¬ 
cal Cases. 

Wade Not.—Wade on the Law of Notice. 

Wade Retro. Laws—Wade on Retroactive Laws. 

Wait Ac. & Def.—Wait’s Actions and Defenses. 

Wait L. & P.—Wait’s Law and Practice. 

Wait Pr.—Wait’s Practice. 

Waif. Part.—Walford on Parties to Actions. 

Waif. Railw.—-Walford on Railways. 

Walk. Am. Law—Walker’s Introduction to 
American Law. 

Walk. Ex. & Ad.—Walker’s Compendium of 
the Laws of Execute rs and Administrators. 

Walk. (Mich.)—Walkers Michigan Chancery 
Reports. 

Walk. (Miss.)—Walker’s Mississippi Reports. 

Walk. Wills—Walkem on the Execution and 
Revocation of Wills. 

Wall. Jr. (U. S.)—Wallace Junior’s U. S. Cir¬ 
cuit Court Reports. 

Wall. (Pa.)—Wallace’s Legal Intelligencer Re¬ 
ports; Philadelphia Reports. 

Wall. (U. S.)—Wallace’s U. S. Supreme Court 
Reports. 

Wall. (U. S.) C. C —Wallace’s U. S. Circuit 
Court Reports. 

Wallis—Wallis’ Irish Chancery Reports. 

Ward Leg.—Ward on Legacies. 

Ware (U. S.)—Ware’s U. S. District Court Re¬ 
ports. 

Warren L. Stud.—Warren’s Law Studies. 

Wash. C. C.—Washington’s U. S. Circuit Court 
Reports. 

Wash. L. Rep.—Washington Law Reporter. 

Wash. T.—Washington Territory ; Washington 
Territory Reports. 

Wash. (Va.)—Washington’s Virginia Reports. 

Washb. Easem.—Washburn on Easements. 
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Washb. Real Prop.—Washburn on Real Prop¬ 
erty. 

Wash. T.—Washington Territory Reports. 
Wash. (U. S,)—Washington’s *U. 3. Circuit 
Court Reports. 

Wash. (Va.)—Washington’s Virginia Reports. 
Waterm. Or. Dig.—Waterman’s Criminal Di¬ 
gest. 

Waterrn. Just.—Waterman’s Justice. 

Waterm. Prob. Pr.—Waterman’s Probate Prac¬ 
tice. 

Waterm. Set-off—Waterman on Set-off. 

Waterm. Spec. Perf.—Waterman on the Speci¬ 
fic Performance of Contracts. 

Waterm. Tresp.—Waterman on Trespass. 

Walk. Conv.—Watkins on Conveyancing. 

Watk. Ccpyh.—Watkin on Copyhold. 

Watk. Desc.—Watkins on Descent. 

Wats. Arb.—Watson on Arbitration. 

Wats. Cler. Law—Watson’s Clergyman’s Law. 
Wats. Comp. Eq.—Watson’s Practical Compen¬ 
dium of Equity. 

Wats. Part.—Watson on Partnership. 

Wats. Slier.—Watson on Sheriffs. 

Watts (Pa.)—Watts’ Pennsylvania Reports. 
Watts & S.—Watts & Sergeant’s Pennsylvania 
Reports. 

Webb Jud. Act—Webb on the Judicature Act. 
Webb Pr.—Webb on Practice in the Supreme 
Court. 

Webs. Pat. Cas.—Webster’s English Patent Cases. 
Webs. Tr.—Trial of Professor Webster. 

Weeks Attor.—Weeks on the Law of Attorneys. 
Weeks Depos.—Weeks on the Law of Deposi¬ 
tors. 

Weight. Mar. & L.—Weightman on Law of 
Marriage and Legitimacy. 

Welf. Eq. PI.—Welford on Equity Pleading. 
Wells Jurisd.—Wells on Jurisdiction. 

Wells Mar. W.—Wells on Married Women. 
Wells Q. of L. & F.—Wells on Questions of 
Law and Fact. 

Wells Repl.—Wells on Replevin. 

Welsbv, H. & G.—Welsby, Hurlstone & Gor¬ 
don’s Exchequer Reports. 

Welsh—Welsh’s Registry Cases. 

Wend. (N. Y.)—Wendell’s New York Reports. 
Went. Off. Ex.—Wentworth’s Office of Executor. 
Went. PI.—Wentworth’s Pleadings. 

Wesk. Ins.—Weskett on Insurance. 

West Ext.—West on Extents. 

West H. L.—West’s House of Lords Reports. 
West. Jur.—The Western Jurist. 

West L. Jour.—West’s Law Journal. 

West t. H.—W r est’s English Chancery Reports, 
tempore Hardwicke. 

Westl. Confl. L.—Westlake’s Conflict of Laws. 
Westl. Pr. Int. Law.—W T estlake’s Treatise on 
Private International Law. 

Whart. Ag.—Wharton on Agency. 

Whart. Confl. L.—Wharton on the Conflict of 
Laws. 

Whart. Conv.—'Wharton’s Conveyancing. 

Whart. Cr. L.—W r harton on American Criminal 
Law. 

Whart. Dig.—W r harton’s Digest. 

Whart. Ev.—Wharton on Evidence. 

Whart. Horn.—Wharton on Homicide. 

Whart. Lex.—Wharton’s Law Lexicon. 

Whart. Max.—Wharton’s Legal Maxims. 
Whart. Neg.—Wharton on Negligence. 


Whart. (Pa.)—Wharton’s Pennsylvania Re* 
ports. 

Whart. Prec. Indict.—Wharton’s Precedents of 
Indictments. 

Whart. St. Tr.—Wharton’s U. S. State Trials. 

Whart. & S. Med. Jur.—Wharton Still6 on 

Medical Jurisprudence. 

Wheat. Capt.—Wheaton on Maritime Captures 
and Prizes. 

Wheat. Hist. L. N.—Wheaton’s History of the 
Law of Nations. 

Wheat. Int. L.—Wheaton on International Law. 

Wheat. (U. S.)—Wheaton’s U. S. Supreme Court 
Reports. 

Wheel. Abr.—Wheeler’s Abridgment. 

Wheel. Am. C. L.—Wheeler’s American 6om- 
mon Law. 

Wheel. Cr. Cas.—Wheeler’s Criminal Cases. 

Wheel. Slav.—Wheeler on Slavery. 

Whish. L. Diet.—Whishaw’s Law Diction¬ 
ary. 

Whit. Lien—Whitaker on the Law of Lien. 

Whit. Pr.—Whittaker’s Practice. 

Whit. Stop. Tr.—Whitaker on Stoppage in 

Tt ClTlSltUn 

Wliit. War P.—Whiting’s War Powers. 

White & T. Lead. Cas.—White & Tudor’s Lead¬ 
ing Cases in Equity. 

Wliitm. Adopt.—Whitmore on Adoption. 

Whitm. Bankr. L.—Whitmarsh’s Bankrupt Law. 

Whitm. Pat. Cas.—Whitman’s Patent Cases. 

Whitm. Pat. L.—Whitman’s Patent Laws. 

Whitw. Eq. Pr.—Whitworth’s Equity Prece¬ 
dents. 

Wigr. Disc.—Wigram on Discovery. 

Wigr. Just.—Wigram’s Justices’ Note Book. 

Wigr. & O’H. Wills—Wigram & O’Hara on 
the Law of Wills. 

Wight E1. Cas.—Wight’s Election Cases. 

Wightw.—Wiglitwick’s Exchequer Reports. 

Wilberf. Stat. L.—Wilberforce on Statute Law. 

Wile. Mun. Corp.—Wilcock on Municipal Cor¬ 
porations. 

Wildm. Int. L.—Wildman’s International Law. 

Wilk. Lim.—Wilkinson on Limitations. 

Wilk. Pub. F.—Wilkinson on Public Funds. 

Wilk. Repl.—Wilkinson on Replevin. 

Willard Eq. Jur.—Dillard’s Equity Jurispru¬ 
dence. 

Willard Ex.—Willard on Executors. 

Willard Real Est.—Willard on Real Estate. 

Willes—Willes’ Reports. 

Willis Eq.—Willis on Equity Pleadings. 

Willis Int.—Willis on Interrogatories. 

Willis Trust.—Willis on Trustees. 

Willm., W. & D.—Willmore, Wollaston & Davi¬ 
son’s Queen’s Bench Reports. 

Willm., W. & H.—Willmore, Wollaston & 
Hodges’ Queen’s Bench Reports. 

Wills Cir. Ev.—Wills on Circumstantial Evi¬ 
dence. 

Wilm., or Wilmot N, 0.—Wilmot’s Notes of 
King’s Bench Opinions and Judgments. 

Wilm. Mort.—Wilmot on Mortgages. 

Wils.—Wilson’s King’s Bench Reports. 

Wils. Arb.—Wilson on Arbitrations. 

Wils. Ch.—Wilson’s English Chancery Reports. 

Wils. Ex.—Wilson’s Exchequer Equity Reports. 

Wils. Us.—Wilson on Springing Uses. 

Wils. & C.—Wilson & Courtenay’s House of 
Lords Reports. 
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Wils. & S.—Wilson’s & Shaw’s House of Lords 
Reports. 

Winch—-Winch’s Reports. 

Winch Ent.—Winch’s Entries. 

Wing. Max.—Wingate’s Maxima. 

Winst. (N. C.)—Winston’s North Carolina Re¬ 
ports. 

Wis.—Wisconsin; Wisconsin Reports. 

Wis. L. N.—The Wisconsin Legal News. 

Withr. Am. Corp. Cas.—Withrow’s American 
Corporation Cases. 

Wm. Rob.—Wm. Robinson’s New Admiralty 
Reports. 

Wms. Auc.—Williams on the Law of Auctions. 

Wms. Bankr.—Williams on Law and Practice 
of Bankruptcy. 

Wms. Comm.—Williams’ Lectures on Rights of 
Common. 

Wms. Ex.—Williams on Executors. 

Wms. Just.—Williams’ Justice of the Peace. 

Wms. L. Diet.—Williams’ Law Dictionary. 

Wms. P.—Peere Williams’ English Chancery 
Reports. 

Wms. Pers. Prop.—Williams on Personal Prop¬ 
erty. 

Wms. Pet. Ch. & L.—Williams on Law and Prac¬ 
tice of Petitions in Chancery and Lunacy. 

Wms. Pl. & Pr.—Williams’ Common Law Plead¬ 
ing and Practice. 

Wms. Real Ass.—Williams on Real Assets. 

Wms. Real Prop.—Williams on Real Property. 

Wins. Saund.—Williams’ Notes to Saunders’ Re¬ 
ports. 

Wms. Seis.—Williams’ Lectures on Seisin. 

Wms. Sett.—Williams’ Lectures on Settlements. 

Wms. & B. Adm. Pr.—Williams & Bruce’s Ad¬ 
miralty Practice. 

Wollast. B. C.—Wollaston’s Bail Court Reports. 

Wolf. & B.—Wolferstan & Bristow’s Election 

C3S6S 

Wolf. & D.—Wolferstan & Dew’s Election Cases. 

Wood Civ. L.—Wood’s Institutes of the Civil 
Law. 

Wood Com. L.—Wood’s Institutes of the Com¬ 
mon Law. 

Wood Conv.—Wood on Conveyancing. 

Wood F. Ins.—Wood on Fire Insurance. 

Wood H.—Hutton Wood’s Decrees in Tithe 
Cases. 

Wood Inst.—Wood’s Institutes of English Law. 

Wood L. & T.—Wood’s Landlord and Tenant. 

Wood Mand.—Wood on Mandamus. 

Wood M. & S.—Wood on Master and Servant. 

Wood Nuis.—Wood’s Law of Nuisances. 

Wood (U. S.)—Wood’s U. S. Circuit Court Re- 
ports. 

Woodb. & M. (U. S.)—Woodbury & Minot's 
U. 8. Circuit Court Reports. 

Wooddes. Jur.—Wooddeson's Elements of Juris¬ 
prudence. 


Wooddes. Lect.—Wooddeson’s Lectures on Lawn 
of England. 

Woodf. Land. & T.—Woodfall on Landlord and 
Tenant. 

Woolf. Ins. Stat.—Woolford's Insurance Statutes. 

Woolr. Com.—Woolrych on the Rights of Com¬ 
mon. 

Woolr. Com. L.—Woolrych on Commercial and 
Mercantile Law. 

Woolr. L. W.—Woolrych’s Law of Waters. 

Woolr. W T ays—Woolrych on Ways. 

Wools. Int. Law—Woolsey’s International Law. 

Woolw. (U. S.)—Wool worth’s U. S. Circuit 
Court Reports. 

Wordsw. Jt. St. Co.—Wordsworth on Joint 
Stock Companies. 

Worth. Jur,—Worthington on the Power of 
Juries to Decide Questions of Law. 

Worth. Prec. Wills—Worthington’s Precedents 
for Wills. 

Wright Cr. Consp.—Wright on Criminal Con¬ 
spiracies. 

Wright Fr. Soc.—Wright on Friendly Societies. 

Wright (Ohio)—Wright’s Ohio Reports. 

Wright (Pa.)—Wright’s Pennsylvania Reports. 

Wright Ten.—Wright on Tenures. 

Wyatt P. R.—Wyatt’s Practical Register. 

Wyom. T.—Wyoming Territory ; Wyoming Ter¬ 
ritory Reports. 

Wythe (Va.)—Wythe’s Virginia Chancery Re¬ 
ports. 

Y. 

Y. B.—Year Book. 

Y. & C .—See Younge & C. 

Y. & C. C. C.— See Younge & Coll. C. C. 

Y. & J.— See Younge & J. 

Yale Min. CL—Yale on Mining Claims. 

Yates Sel. Cas.—Yates’ New York Select Cases. 

Yearn. Gov.—Yeaman’s Study of Government. 

Yeates (Pa.)—Yeates’ Pennsylvania Reports. 

Yelv.—Yelverton’s King’s Bench Reports. 

Yerg. (Tenn.)—Yerger’s Tennessee Reports. 

Yool—Yool on Waste, Nuisance and Trespass. 

Younge—Younge’s Exchequer Equity Reports. 

Younge & C.—Younge & Collyer’s Exchequer 
Equity Reports. 

Younge & Coll, C. C—Younge & Collyer’s Eng¬ 
lish Chancery Cases. 

Younge & J.—Younge & Jervis’ Exchequer Re¬ 
ports. 

Z, 

Zabr. Land L.—Zabriskie's Land Laws. 

Zabr. (N. J.)—Zabriskie’s New Jersey Reports. 

Zinn. Lead. Cas.—Zinn's Leading Cases on 
Trusts. 

Zouch Jur. Adm.—Zouch's Jurisdiction of Ad¬ 
miralty 




LAW DICTIONARY 



A, as the first letter of the alphabet is 
used to distinguish the first page of a 
book, the first subdivision of an alpha¬ 
betical list or index, the first foot note on 
a printed page, &c., from the following 
ones which are marked b, c, d, etc. For 
its use as an abbreviation, see Table of 
Abbreviations, ante p. v. 

A, AB.— -From, by, of, at, in, on, with. 
Used in various Latin phrases, such as— 

A coelo usque ad centrum : From the 
heavens to the centre of the earth. 

A consiliis: A counsellor; of counsel. 

A fortiori: By (or from) the stronger rea¬ 
son. 

A latere : Collateral. A term used in speak¬ 
ing of the succession of property. 

A me: From me. [1). A tenure obtained 
directly from the superior lord. (2). One who 
unjustly obtains possession of another’s prop¬ 
erty is said to withhold it a me the true owner. 

A mensa et thoro : From bed and board. 
A limited divorce or separation by judicial de¬ 
cree. See Divorce. 

A posteriori : By (or from) the later reason. 

A priori: By (or from) the earlier reason. 

These two phrases are used, respectively, to 
designate arguments from effect back to cause, 
and vice versa. 

A quo : From which. The court (or judge) 
below, or from which a cause has been removed, 
is called the court (or judge) a quo. 

A retro : In arrear; behind. 

A tempore cujus contrarii memoria 
non exiatet : From time of which memory 
to the contrary does not exist. 

A verbis legis non est recedendum: 

From the words ot the law there is no receding. 

A vinculo matrimonii: From the bonds 
of matrimony. An absolute divorce dissolving 
the marriage contract. See Divorce. 

Ab agendo: From acting. Unable to act 
by reason of mental, physical or other incapacity. 

Ab ante : In advance. 1 Sumn. (U. 8.) 308. 

Ab asBuetis non fit injuria : From that 
to which one is accustomed no injury arises. 

Ab extra: From without. 

Ab inconvenienti : From hardship, or in¬ 
convenience. An argument founded upon the 
hardship of the case, and the inconvenience, or 
disastrous consequences to which a different 
tjourse of reasoning would lead. 


Ab initio : From the beginning. ( See Re¬ 
lation.) An act supposed to be legal when 
done, may, in the light of its consequences, be 
said to have been void or illegal ab initio. Plowd. 
6, a; 11 East 395; 10 Johns. (N. Y.) 253. 

Ab intestato: From the intestate. An in¬ 
heritance from one dying without making a wilL 

A note, or a bill, (in a statute, when means 
several notes or bills). 8 Com. B. 849. 

A RAILROAD LEADING TO MILWAUKEE, (in 

city ordinance). 24 Minn. 78. 

A true bill, (indorsed on indictment). 17 
Minn. 76, 241. 

ABACTOR — Latin: ab and agere, to lead 
away. 

A cattle thief. One who steals cattle by 
the herd or drove, not one beast at a time. 

ABANDONMENT French: abandonne - 
m ait. 

The surrender, relinquishment, or dis¬ 
claimer of property rights. Desertion. 

2 1. In marine insurance, where the 
subject-matter insured is constructively 
lost to the assured, he cannot call upon the 
underwriter to settle with him for a total 
loss without abandoning—that is, relin¬ 
quishing to the underwriter whatever may 
be saved—because the property still exists 
in specie, and there is a prospect, however 
remote, of its arriving at its destination. 
As to what is a constructive total loss, see 
Loss. Abandonment is effected by giving 
express and unconditional notice to the 
underwriter within a reasonable time after 
the assured has received intelligence of the 
loss, (Smith Merc. L. 382 et seq,; Maude & 
F. Mer. Sh. 413 et seq.), and its effect ie to 
transfer the whole property and interest 
in the thing insured to the underwriter. 
Id. 416. See Dereliction ; Non-user. 

2 2. In fire insurance.— The principle 
of abandonment is also applicable in fire 
insurance, where there are remnants, and 
sometimes also under stipulations in life 
I policies in favor of creditors. 2 Phill. Ins. 
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H 1490, 1514, 1515; 3 Kent Com. 265; 16 
Ohio St. 200.— Bouvier . 

§ 3. Of railway.—In England, the Board 
of Trade have power to authorize the abandon¬ 
ment of the whole or part of a railway, so as to 
release the company from all liability to make 
or work it. The holders of three-fifths of the 
shares must consent, and provision is made for 
the compensation of persons damnified. Hodg. 
Railw. 433; Abandonment of Railways Acts, 
1850, 1867, 1869. 

§ 4. Of children.—In English criminal law, 
the offence of abandoning or exposing children 
under the age of two years is punishable by 
penal servitude for five years. (Stat. 24 and 25 
Viet. c. 100, § 27 ; 27 and 28 Viet. c. 47.) Similar 
provisions are to be found in the penal laws of 
most if not all the States of the Union. 

\ 5. Of wife, or husband.— The will-- 
ful departure of the husband or wife from 
the society of the other and the common 
home, with an intention never to return 
or to resume the marital relation. (27 
Conn. 14.) But where the husband, by his 
cruelty, compels the wife to leave him, he, 
not she, is guilty of abandonment. 9 Cal. 
475 ; 16 Md. 213. See Desertion. 

§ 6. Of property rights. —Property 
may be abandoned without transferring 
it to another, in which case the title re¬ 
mains in abeyance (q. v.) until reduction to 
possession by some other person. In this 
way an invention or literary work may be 
abandoned to the public, or a wrecked 
vessel may be abandoned by the owner in 
such a manner as to free him from lia¬ 
bility for injuries to other vessels occa¬ 
sioned by the wreck, though it may lie in 
navigable waters. But mere non-user does 
not ordinarily amount to abandonment. 
16 Barb. (N. Y.) 150; 24 Id. 44; 10 Pick. 
(Mass.) 310; 23 Id. 141; 3 Strobh. (S. C.) 
224; 2 Wa*h. Real Prop. 83. See Derelict. 

Abandonment, (of lands). 3 Yeates (Pa.) 
200, 269; 4 Id. 330, 534 ; 2 Binn. (Pa.) 124; 1 
Serg. & R. (Pa.) 120, 519 ; 2 Id. 410; 4 Id. 431; 
11 Id. 266, 337, 340; 12 Id. 149; 5 Watts (Pa.) 
173. 

-(of improvement on land). 5 Watts. 

(Pa.) 13. 

-(of settlement on lands). 1 Watts (Pa.) 

48; 1 Serg. & R. (Pa.) 120; 15 Wend. (N. Y.) 
171; 5 Wheel. Am. C. L. 18. 

-(of application for land). 2 Serg. & 

R. (Pa.) 378; 5 Id, 215. 

- (of rights under land warrant). 23 

Pa. St. 271. 

- (of a contract). 4 Bro. C. C. 469; 1 

Bax. (N. J.) 280, 328; 1 Johns. (N. Y.) 429; 5 
Ves. 818. 

- (of an easement). 6 Conn. 289; 16 

Wend. (N. Y.) 535; 16 Barb. (N. Y.) 184; 5 


Har. & J. (Md.) 467, 476; 10 Pick. (Mass.) 310, 
9 Mete. (Mass.) 395* 3 McCord. (S. C.) 194; 12 
Yes. 265; 3 Mas. (U. S.) 276; 3 Kent. Com. 
448 ; 3 Campb. 514; 3 Barn. <& C. 332; 5 Dow. 
& Ry. 234; 5 Gray (Mass.) 409; 10 Humph. 
(Tenn.) 165. 

- (of a mill site). 34 Me. 394; 17 

Mass. 297; 23 Pick. (Mass) 216; 4 McCord 
(S. C.) 96; 7 Bing. 682. 

-(of a mining claim). 6 Cal. 510, 

-(of patent for invention). 7 Pet. (U. S.) 

292; 1 Story (U. S.) 280; 4 Mas. (U. S.) 111. 

-(of office). 64 Mo. 89. 

-(of personal property). 1 Penn. (N. J.) 

395. 

-(of a road). 2 Green (N. J.) 254; 12 

Wend. (N. Y.) 371. 

-(of a suit). 12 East 508, 588. 

-(of a trust fund). 3 Yerg. (Tenn.) 258. 

-(of a vessel). 5 Binn. (Pa.) 547. 

-(of wife). 9 Cal. 475; 27 Conn. 14; 

60 Ind. 275; 16 Md. 213. 

- (by insured). 1 Curt. (U. S.) 148; 3 

Gill & J. (Md.) 450; 1 Gray (Mass.) 154, 371. 
Abate, (legacies to,when). 1 South. (N. J.) 423. 

-(suit shall). 1 Halst. (N. J.) 433; 1 

South. (N. J.) 376 ; 6 Conn. 130; 1 Wheel. Am. 
C. L. 70. 

Abated, (as respects a nuisance, defined). 50 
Ga. 132. 

ABATEMENT ■ — Norman-French: abate¬ 
ment from abatre , to throw down, destroy. (Britton, 
122 b. 155; Co. Litt. 134 b. 277 a.) In treating of abate¬ 
ment in the second sense (infra, $ 2), Britton some¬ 
times spells the word enbatre , embalement , (Britton, 161 
et sea.) which makes it possible that it was a different 
word from abatement in the other meanings, and sig¬ 
nified intrusion rather than destruction of the estate. 

g 1. Of nuisance. —To abate a nuisance 
is to remove it: thus, if a house or wall is 
erected by my neighbor so near to mine 
that it stops my ancient lights, I may 
enter his land and pull it down; or, if an 
obstruction is unlawfully placed in a high¬ 
way, I may cut it down or remove it. 
Abatement is a remedy by act of the 
party ( see Remedy); it must be effected 
peaceably, and (in the case of a private 
nuisance) without doing more damage 
than is necessary. 3 Steph. Com. 244. 

g 2. Of land—In the law of real prop¬ 
erty, where a person dies seised of land, 
and a stranger who has no right makes 
entry and gets possession of the free¬ 
hold before the heir or devisee enters, 
this is called an abatement, and the stran¬ 
ger is an abator. (Co. Litt. 277 a.) The 
person entitled has, of course, a right of 
action to recover the land. See Deforce¬ 
ment ; Disseisin. 

g 3. Of legacies, &c.— In the adminis¬ 
tration of a testator's estate, abatement is 
where the amount payable to a legatee or 
appointee has to be reduced because there 
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» not enough to pay all the legatees or 
appointees of the same class in full, or be¬ 
cause the claimant is not entitled to par¬ 
ticipate in a certain part of the estate. 
Thus, where the estate of a testator, after 
payment of his debts and specific legacies, 
is insufficient to pay all the general lega¬ 
cies, they must abate or be reduced in 
proportion to their respective amounts. 
Wms. Exr. 1260, 1271; Wats. Comp. Eq. 
>34, 1244. 

I 4. Of charitable legacies.*—In Eng¬ 
land, if a testator, whose estate consists both of 
pure and impure personalty, gives a legacy to a 
charity without directing it to be paid out of his 
pure personalty, the legacy must abate in the 
proportion which the impure personalty bears 
to the whole residuary personal estate—(thus, 
whole estate, <£1500 : pure personalty, £1000 : : 
amount of legacy, £300 : amount payable to 
charity, £200); because the charity cannot par¬ 
ticipate in the impure personalty, owing to the 
provisions of the Charitable Uses Act, commonly 
called the Mortmain Act. Wats. Comp. Eq. 54. 

1 5. Of action.—In procedure, abate¬ 
ment is where an action is put an end to 
and destroyed by the death of one of the 
parties, or some other event which makes 
it impossible to continue the action. Thus, 
an action for assault abates on the death 
of either plaintiff or defendant, because 
the right of action, or liability (as the case 
may be), does not survive to his represen- 
tives. (See Actio Personalis moritur cum 
Persona). Formerly, almost every change 
of interest pendente lite caused an abate¬ 
ment, which could be cured in cases where 
the right of action or liability survived, by 
Revivor, Scire Facias , or Suggestion ( q . u.); 
but this is no longer the case. 7 Ch. D. 
411; 3 Steph. Com. 591; Smith Ac. (11th 
ed.) 194; U. S. Dig. tit. Abatement. As to 
pleas in abatement, see Plea. 

2 6. In chancery practice, abatement 
is the suspension of all proceedings in a 
suit from the want of proper parties capa¬ 
ble of proceeding therein. Unlike an 
abatement at law, the suit is not entirely 
dead, but may be revived by supplemental 
bill in the nature of a bill of revivor.— 
Bouvier. 

k 7. Of duties on imports.— Where 
goods are damaged during importation, or 
while in store, a portion of the duties is 
deducted, or, if already paid, refunded. 
This is called in mercantile law an abate¬ 
ment of Ihe duties. 


$ 8. Of taxes. — In like manner, in 
some jurisdictions, taxes are subject to 
abatement in certain cases, by decreasing 
the amount, refunding, &c. 

ABATOR.—(1) One who removes or 
throws down a nuisance. (2) A stranger 
who enters without right into a freehold 
after the death of its former possessor,and 
before his heirs or devisees. See Abate¬ 
ment, $ 2. 

ABA TUT) A.—Anything diminished. Mon- 
eta Abatuda is money clipped or diminished in 
value.— Cowel. 

ABAVIA.—A great-grandmother's mother. 

ABAVTJS.—A great-grandfather's father. 

Abbotts, priors, &c., (do not include bishops). 
Wilberf. Stat. L. 183. 

ABBREVIATION.—A shortening or 
condensing of words or phrases for the 
purpose of saving apace or time. See 
Table of Abbreviations, ante p. v. 

Abbreviationum, ille numerus et 
sensus accipiendus est, ut concessio 
non sit inanis: In abbreviations, such num¬ 
ber and sense is to be taken, that the grant be 
not made void. 

ABBROCHMENT,or ABBROACH- 
MENT.—The act of forestalling a market, 
by buying up at wholesale the merchandise 
intended to be sold there, for the purpose 
of selling it at retail. See Forestalling. 

ABDICATION . — Latin: abdicate, to re¬ 
nounce. 

Abdication is where a sovereign gives up 
his throne or government, either (1) so that 
the abdication operates in favor of his suc¬ 
cessor, or (2) so that the throne is vacant, 
and a successor has to be appointed. A 
constructive abdication of the latter kind 
took place on the revolution of 1688. 1 BL 
Com. 211; 4Jii. 78. See Resignation ; Con¬ 
structive. 

ABDUCTION. —Latin: ab and ducere , to 
lead away. 

The act of taking and carrying away a 
human being by fraud, persuasion or force. 

§ 1. In private or civil law, abduc¬ 
tion is the act of taking away a man's wife 
by violence or persuasion. For this injury 
an action lies; formerly known as an action 
of trespass de uxore rapid et abductd. 8 
Steph. Com. 437. 
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\ 2. In criminal law, abduction is the 
act of taking away or detaining a woman, 
either against her own will, or (in the case 
of a woman under age) against the will of 
her parents or any other person having the 
lawful charge of her, for the purpose of 
marriage, concubinage or prostitution. In 
England, this criminal offence is of three 
kinds, viz., (1) kidnapping; (2) carrying 
away infant females under sixteen; and 
(3) stealing heiresses. Stat. 24 and 25 Viet, 
c. 100, § 53 et seq 1 Russ. Cr. 883; Steph. 
Cr. Dig. 177. 

Abduction, (what is, under N. Y. statute). 
8 Barb. (N. Y.) 603. 

of child). 2 Chit. Bl. Com. 140. 
of woman for purposes of prostitu¬ 
tion), 8 Iowa 447; 12 Mete. (Mass.) 93; 8 Barb. 
(N. Y.) G03; 6 Park. (N. Y.) Cr. 129. 

-(of married woman). Stat. 3 Edw. I. 

c. 13; 3 Steph. Com. 437 ; 3 Sharsw. Bl. Com. 139. 

- (of voter). Stat. 17 and 18 Viet. c. 

102. 

ABEARANCE. — Behavior, conduct. 
A recognizance for good abearance, is a 
recognizance for good behavior. 

ABEREMURDER.—A plain or down¬ 
right murder, as distinguished from the less hei¬ 
nous crime of manslaughter or chance medley. 

ABET—ABETTOR. —Old French : a and 
beter, to bait or excite an animal. Skeat, Etym. Diet. 

8.V. 

To abet is to incite, or encourage a person 
to commit a crime; an abettor is a person 
who, being present or in the neighborhood, 
incites another to commit a crime, and thus 
becomes a principal in the offence. (4 Bl. 
Com. 34. See Principal). The abettor 
must be present at the commission of the 
offence, which distinguishes him from an 
accessory, who, though concerned in the' 
crime, is not then present. See Accessory. 

Abetting, (in a verdict). 4 Burr. 2078, 2082. 

•-(an offence, makes party principal in 

second degree). 3 Yeates (Pa.) 386. 

Abettor, (distinguished from accessory). 12 
Wheat. (U. S.) 460; 1 Hall (N. Y.) 446; 13 
Mo. 382; 1 Wis. 159. 

ABEYANCE .— Norman-French: abeiance, 
abaience , from baer, bayer, to gape, to expect. Co. 
Litt. 842 b; Loysel, Gloss, e . v. ; Diez. i. 44. 

In expectation or contemplation of law. 

? 1. Of estate.—A hereditament or 
other right is said to be in abeyance when 
it exists only in contemplation of law, 
because there is no person in esse in whom 
it ia vested, although the law considers it 


as always potentially existing. Litt. H 645- 
647; 2 Bl. Com. 107; 1 Steph. Com. 236; 
Fearne Cont. Rem. 353, et seq , 

2 2. Of glebe. —Thus, in England, the fee- 
simple in the glebe of a church is in perpetual 
abeyance, for it is not in the patron, nor the 
ordinary, nor the parson. Again, when the par¬ 
son of a church dies, the freehold of the glebe \* 
in no one during the time that the parsonage is 
void, and is therefore said to be in abeyance 
until another is made parson. Litt. £ 647. As 
to abeyance of an estate tail, see Id. £$ 649 et seq. 

2 3. Of dignity.—A dignity is said to be in 
abeyance when there is for a time no person 
entitled to it. Thus, where an earl dies, leaving 
only daughters, the dignity is in abeyance until 
the king confers it upon one of them. Co. Litt. 
165 a; 2 Bl. Com. 216. 

Abide, (by order of court, bond to). 8 Cush. 
(Mass.) 294, 297. 

by a decision). 108 Mass. 585. 
by an award). 48 N. H. 36. 

Abiding in service, (in a statute). 4 East 

353. 

ABIGEUS.—An abactor, ( q . r.) 

Ability, (to pay). Coxe (1ST. J.) 48. 

- (of father to maintain children). 1 

Mad. Ch. 343; 1 Cox. 80; Coop. 53; 3 Atk. 123. 

ABISHERING, or ABISHERSING. 

—Quit of amercements. It originally signified a 
forfeiture or amercement, and is more properly 
mishering , mishersing , or miskering , according to 
Spelman. It has since been termed a liberty of 
freedom, because, wherever this word is used in 
a grant or charter, the persons to whom the grant 
is made have the forfeitures and amercements of 
all others, and are themselves free from the con¬ 
trol of any within their fee. 

ABJURATION .—“Latin ; ab , from, and juro, 
to swear. 

A foreswearing or renouncing by oath. 

§ 1. To abjure the realm was to take 
a perpetual oath of banishment; abjura¬ 
tion was “a deportation for ever into a 
forreine land,” and was a civil death, (Co. 
Litt. 133a,) until it was abolished by stat. 
21 Jac. 1, c. 28. 4 Bl. Com. 133. 

g 2. The oath of abjuration, by which 
members of parliament and public officials were 
required to abjure or renounce the Pretender, 
was abolished by stat. 21 and 22 Viet. c. 48, and 
29 and 30 Viet. c. 19; 2 Steph. Com. 333, 401. 

g 3. Abjuration of allegiance.—An 
alien seeking naturalization in the United 
States, is required to renounce and abjure, 
on oath or affirmation, all allegiance to 
any foreign prince, and particularly the 
sovereign whose subject he has Heretofore 
been. 

Able, (promise to pay when). 3 Esp. 159 ; 4 
Id. 36 * 2 Stark. 88 ; 3 Bing. 638; 6 Barn. & C. 
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603: 2 Moo. A P. 581; 2 Serg. & R. (Pa.) 208; 2 
Ii. PI. 116; lEsp. 2S2; 4Ves.Jr.372; 1 Harr. 
Pig. 471. 

Able, (in a statute providing for furnishing 
nurses to an infected person). 67 Me. 370. 

ABNEPOS.—The grandson of a grandson 
or granddaughter. 

ABNEPTIS.—The granddaughter of a 
grandson or granddaughter. 

Abode, (place of). 7 Barn. & C. 314; 1 Watts 
(Pa.) 51; 2 Id. 412. See Domicile; Resi¬ 
dence. 

ABORD AGE.—Collision between ves¬ 
sels. See Collision. 

ABORTION . —Latin: abortio. 

A miscarriage, or the premature expul¬ 
sion of the foetus from the uterus, before 
the term of gestation is completed. The 
offences of producing or attempting to pro¬ 
duce an abortion, and of administering 
drugs to that end, are now, both in England 
and America, specifically provided for and 
punished by statute. Formerly it was es¬ 
sential to the offence that the child had 
quickened, but this is no longer the case. 
See 10 How. (N. Y.) Pr. 224; also Miscar¬ 
riage. 

About, (defined). 4 Zab. (X. J.) 753; Pet. 
C. C. 49. 

-(in description, in a deed). 5 Me. 482: 

4 Id. 290. 

-(a certain time, in a deed). 5 Greenl. 

(Me.) 482. 

-(a certain sum, in promise to pay). 22 

Me. 121. 

-(a certain distance, in an entry of land). 

2 Wheat. (U. S.) 206, 316 ; 5 Cranch. (U. S.) 191. 

-(in a report). 1 Green (N. J.) 103. 

-(in a verdict). 2 Green (N. J.) 123. 

- (the month of Sept., in Narr. for tres¬ 
pass). South. (N. J.) 95. 

-(8 tons, in contract). 13 East 410; 2 

Green (N. J.) 123. 

- (400 tons, in writ of replevin). 13 

Wend. (NY.) 496. 

-(8 weeks, prisoner off limits). South. 

(N. J.) 499. 

-(9 weeks, 6hip out in policy). 1 Johns. 

(N.Y.)Cas. 408. . 

(-dollars, in deed of assignment). 

5 Serg. & R. (Pa.) 402. 

;-- (- acres, in a deed). 1 Pet. C. C. 

(XL S.) 49, 58; Sugd. Vend. P. 220; 2 Swanst. 
223; 1 Hov. Sup.Yes. 495,496; 2 Wheat. (U. S.) 
211,323; 3 Call (Va.) 218; 11 Wheat. (U. S.) 223. 

-(30 miles abore a creek, in a warrant). 

11 Wheat (U. S.) 223; 2 Litt. (Kv.) 162: 2 
Inst. 318. 

(350 quarters more or less, in agree¬ 
ment *o purchase). 2 Barn. & Ad. 106. 

-(the neck, in an indictment). 5 Car 

6 P. 121. 


ABRIDGMENT. — French: abregcment. 

8 1. In general. —An epitome or com 
pend of another and more extensive work, 
compressing the latter into a smaller com¬ 
pass. If fairly compiled, an abridgment 
of a book is not a violation of copyright; 
but if colorable, merely, it may be en¬ 
joined. 

8 2. Abridgments of the law are 
brief digests of the law, arranged alpha¬ 
betically. The oldest are those of Fitzher- 
bert, Brooke and Rolle, the more modern 
those of Viner, Comyns and Bacon. (1 
Steph. Com. 51.) The term ‘'digest” has 
now supplanted that of "abridgment.” 

Abridgment, (of a book). Amb. 403, 696; 2 
Atk. 143 ; 1 Bro. C. C. 451; 4 McLean (U. S.) 
306, 310; 5 Ves. 709. 

ABROGATE •—Latin : a£>, from, and Togo , to 
ask. 

To annul, or destroy. To abrogate is to 
annul or repeal an order or rule issued by 
a subordinate authority; e.g. a rule of prac¬ 
tice issued by the judges of a court. To 
repeal a former law, by legislative act, or 
by usage. See Repeal. 

ABSCOND .—Latin: a bscondo, to hide away. 

To leave one’s ordinary residence or 
country, or to remain concealed therein, 
to avoid legal proceedings. 2 Ch. D. 220; 
11 Id. 298. 

8 1. The Absconding Debtors Act, 1870 (33 
and 34 Viet. c. 76), is intended to prevent "insol¬ 
vent debtors departing for foreign countries be¬ 
fore the necessary proceedings can be taken to 
make them bankruptand for that purpose 
enables a bankruptcy court to issue a warrant for 
the arrest of the debtor before the petition for 
adjudication has been presented. See Bank 
ruptcy ; Debtors Act. 

8 2. The laws of most of the States of 
the Union authorize the attachment of 
property belonging to absconding debtors, 
and declare who shall be deemed such. 

Absconded, (in a plea). 2 Hen. & M. (Va.) 
309; 1 Wheel. Am. C. L. 68. 

Absconding debtor, (who is, under attach¬ 
ment acts). 5 Port. (Ala.) 77 ; 1 Ala. 199; 2 
Root (Conn.) 133; o Conn. 117; 43 Ill. 185; 7 
Md. 209; 1 Green (N. J.) 250; 2 Cai. (N. Y.) 
318; 15 Johns. (N. Y.) 196; 27 Vt. 118; I 
Wheel. Am. C. L. 105. 

ABSENCE. —Being away from one's 
usual residence or domicile. When con¬ 
tinued for a long time (usually seven years) 
it raises a presumption of death. It is also 
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one of the exceptions which stop the run¬ 
ning of statutes of limitation.* 

Absence, (not equivalent to non-residence). 
7 Halst. (N. J.) 84. 

- (in divorce petition). L. R. 1 P. & 

D. 169. 

-(of judge). 3 Dali. (U. S.) 19, 36. 

- (of justice). 2 Green (N. J.) 590. 

-(of plaintiff). Penn. (N. J.) 653: 

Coxe (N. J.) 166. 

-(of defendant). South. (N. J.) 289: 

3 Halst. (N. J.) 60. 

-(of prisoner). 12 Wend. (N. Y.) 348 ; 

7 Cow. (N. Y.) 525. 

of witness). South. (N. J.) 533, 
from the state, in State constitution). 
26 La. Ann. 568; 21 Am, Eep. 551; 6 Allen 
(Mass.) 324; 100 Mass. 170. 

-(on public business, in statute of limi¬ 
tations). 31 Ind. 373. 

- (without leave, not of itself the crime 

of wilful desertion). 115 Mass. 336. 

Absent, (in poor law). 71 Me. 456. 

Absent debtor, (under attachment act). 2 
Cai. (N. Y.) 318 ; 1 Sandf. (N. Y.) Ch. 144. 

- (who included). 1 Cranch C. C. 300; 

44 N. H. 306. 

Absent defendant, (in a statute). 104 
Mass. 369. 

Absent from the island, (defined). 13 
Wend. (Nr Y.) 418. 

ABSENTEE.—An owner < f leased 
land who resides more or less permanently 
in a country other than that in which such 
land is situate. 

Absentee, (who is). 18 La. Ann. 695. 

-(under attachment law). 30 La. An. 

Part II. 878. 

-(in confiscation act). 1 Mass. 385. 

Absenting himself, (in apprentices inden¬ 
ture). 3 Car. & P. 583. 

- (in affidavit for an attachment). 2 

Harr. (N. J.) 154. 

Absents himself, (in bankrupt law). 1 
Campb. 152. 

ABSOILE— ASSOILE.—To pardon, 
or set free; used with respect to deliverance 
from excommunication.— Cowell; Kelham. 


ABSOLUTE. — Latin: abseluluM . 

Complete, final, perfect, unconditional, 
unrestricted; as an unconditional con¬ 
veyance; an estate without condition or 
qualification; a bond without condition, 
&c. 

In English practice, a decree, order, rule, 
declaration, &c., is said to be absolute either (1) 
when it is to take effect at once (absolute in the 
first instance); or (2) when it was originally 
made provisional and no one has satisfied the 
court that it ought not to take effect. See De¬ 
cree; Foreclosure; Nisi. 

Absolute, (in a devise). 71 Pa. St. 483. 

-(in statute restricting suspension of ab¬ 
solute ownership). 7 Barb. (N. Y.) 590. 

- (property). 2 Kent Com. 347. 

-(rights). 1 Chit. PL 364; 1 Chit. 

Pr. 32. 

- (rule). 1 Pow. Mort. 125. 

Absolute estate, (defined). 32 Ala. 637; 
71 Pa. St. 483. 

Absolute fee simple, (distinguished from 
“fee simple,” q. v.) 2 N. Y. 357 ; 12 Johns. (N, 

Y.) 177. 

Absolute inheritable title to land, (in 
contract to convey), 107 Mass. 590. 

ABSOLUTION.— 

3 1. In Civil Law.—The sentence of a 
tribunal or judge declaring the innocence 
of one accused of a crime. 

3 2. In Canon Law.—The remission 
of sin repented of by act of the clergy. In 
the Homan Church it is absolute remission; 
in the Greek Church it is deprecatory ; in 
Protestant Churches it is chiefly a mere 
release from liability to ecclesiastical disci¬ 
pline or punishment, 

ABSOLUTISM.—A system of govern¬ 
ment, either monarchical or democratic, 
in which the governing power is vested 
absolutely, in one or more persons, or in 
a majority, unchecked by any existing law 
or law making power. 


*In English law absence, generally, is of a 
fivefold kind. (1) A necessary absence, as in ban¬ 
ished or transported persons. (2) Necessary and 
voluntary, as upon the account of the common¬ 
wealth, or in the service of the church. (3) A 
probable absence, according to the civilians, as that 
of students on the score of study. (4) Entirely 
voluntary, on account of trade, merchandise and 
the like. (5) Absence cum dolo et culpd, as not 
appearing to a writ, subpoena, citation, &c., or to 
delay or defeat creditors, or avoiding arrest, 
either on civil or criminal process. Absence be - 
yond seas is absence from the United Kingdom 
and the adjacent islands belonging to her Majesty. 
It was formerly a disability in a plaintiff under 
the Statutes of Limitations entitling him to an 


extension of time after his return; but this is so 
no longer. (Stat. 19 and 20 Viet. c. 97, §19; 37 
and 38 Viet. c. 57, $ 4). In the case of a person 
against whom a claim exists in respect of a sim¬ 
ple contract or tort being absent beyond seas at 
the time of the right of action accruing, the 
plaintiff may bring his action within the time 
limited for that purpose after the defendant's re¬ 
turn. (Stat. 4 and 5 Anne, c. 3, $ 19, (commonly 
cited as 4 Anne, c. 16); 19 and 20 Viet. c. 97, 

11,12.) Absence beyond seas entitles an intend¬ 
ing appellant to the House of Lords to an exten¬ 
sion of the year usually allowed for appealing, 
but not to more than five years in the whole. 
Standing Orders as to Appeals, May, 1878. 
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ABSQUE.— Latin. 

Without. Used chiefly in such phrases 

Absque aliquo inde redendo : With¬ 
out rendering anything therefrom. A grant 
from die Crown reserving no rent. 2 Rolle, 
A hr. 502. 

Absque hoc: Without this. Technical 
words of exception which were made use of in 
a special traverse; as, the defendant pleads that 
such a thing was done at B., &c., without this 
(absque hoc). Bull. N. P. 93; 6 Com. Dig. 167; 
1 Saund. 21; Dyer. 112. 

Absque impetitione vasti : Without 
impeachment of waste. A reservation frequently 
made to a tenant for life, that no man shall 
impetere or sue him for waste committed. 

Absque tali causa: Without such cause. 
Formal words in the new obsolete replication de 
injur id. 

ABSTRACT OF TITLE.—A docu¬ 
ment containing an epitome of the deeds, 
devises, and incumbrances affecting the 
title to land, and upon which such title 
depends. 

In England (in the absence of a stipula¬ 
tion to the contrary), the purchaser is 
entitled to receive an abstract of title from 
the vendor, to facilitate his examination 
of the title, and with this object it is 
arranged in a peculiar manner.* 

In the United States the duty of furnish¬ 
ing the abstract is not so definitely imposed 
upon the vendor, but the expenses incurred 
by the purchaser in its preparation are in 
many instances paid by the vendor, or de¬ 
ducted from the purchase money. This, 
however, is usually a matter of agreement, 
and not regulated by statute. 

Abundans cautela non nocet: Ex¬ 

treme care does no harm. Under this principle 


the insertion in a conveyance, or other instru* 
ment, of superfluous words designed to aid in 
expressing the party's intention, is not fatal to 
the instrument if, read without them, it would 
be valid. 

ABUSE . — Latin: db, from, and utere, to use. 

An improper use of a person or thing. 

1 1. Abuse of distress, is the using an 
animal or chattel distrained. This makes 
the distrainer liable as for a conversion. 

I 2. Abuse of process. When an 
adversary, through the malicious and un¬ 
founded use of some regular legal pro¬ 
ceeding, obtains some advantage over his 
opponent, there is said to be an abuse of 
process. 

§ 3. In Civil Law, the borrower of a 
chattel which, in its nature, cannot be 
used without consuming it, such as wine 
or grain, is said to abuse the thing bor¬ 
rowed if he uses it. 

§ 4. Abuse of female child. See 
Rape. 

Abuse, (of corporate franchise). 3 Pittsb. 
(Pa.) 20. 

- (in statute punishing carnal knowl¬ 
edge of female child). 58 Ala. 376. 

ABUT-ABUTTALS .— French : afcot* 
Hr, to adjoin; a, “ to,” and bout, “ end.” 

To border on. To reach, or touch. Land 
abuts on that by which it is bounded, e. g . 
on another piece of land belonging to a 
different owner. In a deed the description 
of the boundaries of the land conveyed 
or leased, &c., is sometimes called the 
abuttals. (For the cases on the old rule, 
i that in an action of trespass the abuttals 


*The brief paper on which it is written is 
divided into columns or margins, and every 
margin is appropriated to a particular kind of 
clause in the deeds to be abstracted; thus the 
description of the deed and the names of the 
parties are placed in the first or outer margin; 
the recitals in the second margin, the testatum 
in the first margin, the parcels in the fourth 
margin, the habendum and covenants in the 
third margin, Ac.; all verbiage is omitted, and 
certain clauses of frequent occurrence in identi¬ 
cal terms (“Common Forms”) are represented 
by abbreviations. The abstract is verified by the 
production of the original deeds, certified copies 
of the court rolls, probates of wills, statutory 
declarations, &c. (Dart. Vend. & P. 310.) A 
document from which the abstract is made is 
said to be abstracted in chief, in opposition to 
those documents which are abstracted indirectly 
by being introduced in the recitals of other 
abstracted iimtrrnaente. (Dart. 299.) Thus, if 


an abstract is made from a conveyance from A. 
to B., in which is recited a conveyance from Z. 
to A., the conveyance from A. to B. is said to be 
abstracted in chief, while that from Z. to A. is 
not An abstract is said to be “perfect” if it is 
as complete as the vendor can make it at the 
time of delivery ; sometimes a “perfect abstract” 
means one which shows a perfect title, that is, 
when it shows that the purchaser will acquire 
the legal and equitable estates free from incum¬ 
brances. (Id. 281.) Of course where a person's 
title to property consists wholly of entries in 
registers (e. g. a copyright or registered land) no 
abstract is required. Under the Stamp Acts, 
when an adjudication stamp is applied for, the ap¬ 
plication is generally required to be accompanied 
by an abstract of the instrumert to be stamped. 
(Stamp Act, 1870, § 20; Dow. Stamp Acte, 114.) 
This, abstract is made out on a printed form fur¬ 
nished by the commissi oners. 
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should be set out, see Fish. Dig. Trespass, 
13 a.) 

Abut, (in real property law). Cro. Jac. 184: 

2 Chit. PI. 660. 

Abutment, (of a bridge). 3 Harr. (N. J.) 

112 . 

Abuttals, (in pleading). 8 East 85; 1 
Saund. 112 n.; 6 Mod. 72; Com. Dig. 26, 42; 
Bac. Abr. 13. 

Abutting, (when estate is). 12 Mass. 408. 

AC ETIAM. —And also. A phrase used in 
pleading to introduce the statement of the real 
cause of action, after a fictitious cause of action, 
inserted for the purpose of giving the court jur¬ 
isdiction, has been stated. See Burg. Ins. 149; 

3 Sharsw. Bl. 288.— Bonnier . 

Academy, (subscription for). 11 Mass. 117. 

ACCAPITARE. —To pay relief to lords of 
manors. Capitcdi domino accapitare y i, e, to pay 
a relief, homage, or obedience to the chief lord 
on becoming liis vassal. 

ACCAPITUM. —Money paid by a vassal 
upon his admission to a feud; the relief due to 
the chief lord. 

ACCEDAS AD CURIAM.— That you 
go to the court. An original writ to the sheriff, 
issued out of Chancery, where a man has received 
false judgment in a Hundred Court or Court 
Baron, or justice has been delayed. 

ACCEDAS AD VICECOMITEM — 

That you go to the sheriff. Where the sheriff 
has a writ called a pone delivered to him, but sup¬ 
presses it, this writ is sent to the coroner, com¬ 
manding him to deliver a writ to the sheriff. 

Accede, (in a letter offering sale of land). 6 
Munf. (Va.) 86. 

ACCELERATE. —In English law, an 
estate, interest or other right is said to be accel¬ 
erated when it comes into possession (or is likely 
to come into possession) sooner than it otherwise 
would, by the surrender, merger or destruction 
of a preceding estate, interest or right. Thus if 
property belongs to A. for life, remainder to B. 
for life, remainder to C., and B. surrenders his 
life interest to C., C.’s estate is accelerated, 
because it will probably come into possession 
sooner than it would if B/s life interest were in 
existence. 

Accept, (in federal constitution). 4 Gill & J. 
(Md.) 6; 2 Hill (N. Y.) 582. ^ 

Accept a deed, (A to, in award). Ld. 
Raym. 611. 

Accept bills, (power to). 7 Barn. & C. 278; 
1 Man. & By. 66. 

Accepts, (written on bill of exchange). 1 
Bouv. Inst. 466. 

ACCEPTANCE, — Latin : acciperc, from ad 

And capere, to take. 

{ 1. In its widest sense, acceptance is the 
act of assenting to an offer; in other words, 


the expression of a unity of intention with 
the person making the offer. (Poll. Cont. 
9; Chit. Cont. 11; see Agreement.) Ordi¬ 
narily, acceptance implies the receipt of 
something offered by another with intent 
to retain it. Thus, assent by one contract¬ 
ing party to the terms and conditions pro¬ 
posed by the other, is an acceptance, the 
offer having been received with intent to re¬ 
tain the benefits expected from it. 

2 2. Of bill of exchange.—In the law 
of bills of exchange, acceptance is where 
the drawee of a bill (or in certain cases 
some other person) writes his signature 
across the bill, with or without the word 
“accepted” or other words. (Bills of Exch. 
Act, 1878, passed in consequence of the 
decision in Hindlaugh v. Blakey, 3 C. P. D. 
136. See Presentation, § 1.) He thereby 
engages to pay the bill when due. Byles 
Bills 184. 

2 3. The different kinds of accept¬ 
ance.—An acceptance may be either ab¬ 
solute, [general,] qualified , or special. An 
absolute or express acceptance is one with¬ 
out qualification or limitation. A qualified 
acceptance is either conditional , where the 
acceptor inserts in the acceptance words 
which make his liability to pay dependent 
on the happening of some event, or the 
like; or partial , or varying from the tenor 
of the bill, as where he accepts for part of 
the amount of the bill, or for a different 
date. (Byles Bills 193.) So, also, an ac¬ 
ceptance may be implied from acts calcu¬ 
lated to warrant the inference of an under¬ 
taking to pay the bill. 

2 4. A special acceptance is one 
which specifies a particular place for pay¬ 
ment of the bill. It may either make the 
bill payable at a particular place [e, g. a 
banker's,) wuthout more, in which case 
presentment may be made not only to the 
banker, but also to the acceptor (whence 
such an acceptance is said to be a general 
acceptance as against him); or it may 
make the bill payable at a particular 
place, and not elsewhere, in which case 
presentment can only be made at that 
place. Byles Bills 194 ; Stat. 1 and 2 Geo. 
IV., c. 78. 

2 5. For honor, or supra protest.— 
When a bill has been dishonored by non- 
acceptance or protested for better wscurity, 
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any person may accept it for the honor of 
the drawer or of any of the indorsers, and 
thereby engage himself to pay the bill at 
maturity, if it is then presented to the 
drawee or acceptor and dishonored. Ex¬ 
cept where there is ft “reference in case 
of need” {q. v.)< it seems that a bill can 
onlv be accepted for honor after it has 
been protested, and hence such an accept¬ 
ance is sometimes called an acceptance 
supra protest. (Byles Bills 261.) The ac¬ 
ceptor for honor, if he pays the bill, has a 
right of action againsUthe party for whose 
honor he accepts, and against all whom 
that party might have sued. Sm. Merc. 
L. 239. 

$ 6. Promise to accept.—A promise 
in writing to accept a bill not yet drawn or 
presented has been held in many cases to 
operate as a valid acceptance of the bill 
when drawn. And in Massachusetts a 
promise by telegram has been held to have 
that effect. 109 Mass. 414. 

g 7. In marine insurance the accept¬ 
ance of an abandonment by the under¬ 
writer, is his assent, either express or to be 
implied from the surrounding circumstan¬ 
ces, to the sufficiency and regularity of the 
abandonment. Its effect is to perfect the 
insured’s right of action as for a total loss, 
if the cause of loss and circumstances 
have been truly disclosed. Such accept¬ 
ance is frequently constructive, as where 
the underwriter, without authority from 
the insured or owner, takes possession of 
the ship in order to repair her; or where, 
having authority to take such possession, 
he retains possession for an unreasonable 
time. 

Acceptance (when means “demand”). 1 
Man. & By. 125. 

-(of a bill of exchange). 4 Otto (U. 

S.) 343; 2 Bam. & Aid. 113; 7 Bam. & C. 416 ; 
3 Bingh. 625; 51 Ill. 106 ; Cro. Jac. 306 ; 5 East 
521; 2 Green (N. J.) 341; 3 Kent Com. 75 ; 5 
Wend. (N. Y.) 414; 2 Stra. 1000. 

-(of a charter of incorporation). Ang. 

A A. Corp, 46-52; 22 Ind. 272 ; 4 Mau. & S. 
255. 

of a check). 4 Otto (U. S.) 343. 
of an office). 1 Cranch (U. S.) 137; 
2 N. H. 202; 7 Wheel. Am. C. L. 142. 

-(of an official bond). 3 Pick. (Mass.) 

335. 

-(of an order, suit brought on). Penn. 

(N. J.) 922. 

-(to take sale of goods out of statute of 

frauds). 3 Bam. & Aid. 321, 680; 2 Bam. & C. 
87, 511, 513; 3 Id. 1; 10 Bingh. 99 * 1 Car. & 


P. 272; 2 Id. 532; 3 Dow. & By. 220, 827; 4 
Id. 619; 1 Taunt. 458. 

Accepted, (in mercantile law). 51 Ill. 106. 

-(written on bill of exchange). 1 Bouv. 

Inst. 466. 

-(written on promissory note). 2 Brod. 

& B. 174. 

ACCEPTILATION.—The act of the 
creditor under the civil law, in discharging 
the obligation of the debtor, without receiv¬ 
ing auy consideration therefor. Such a trans¬ 
action was valid unless in fraud of creditors. 
Merl. Rupert. 

ACCEPTOR.—The party who accepts 
a bill of exchange, or who engages to pay 
it in the first instance. The acceptor is 
generally the drawee, and thereafter be¬ 
comes the principal debtor, the drawer 
becoming a surety merely. 1 Hill (N. Y.) 
501. 

ACCEPTOR SUPRA PROTEST.— 

One who accepts a bill after its dishonor 
and protest, to save the credit of the 
drawer or indorser. See Acceptance, g 5. 

ACCESS .— Latin : accedo , to go to. 

Approach; the means of approach; op 
portunity to approach. 

§ 1. In real property law. the right 
of access is that possessed by the owner 
of land adjoining a highway ( e . g. a road 
or river) to go from his land on to the 
highway and vice versa without obstruc¬ 
tion. It is a different right from the pub¬ 
lic right of passage or navigation on the 
highway. (L. R. 5 App. Cas. 84.) As to 
access of light, see Easement, $$ 2, 4; also , 
Light. 

\ 2. As to legitimacy.—The term “ ac¬ 
cess” is also used in questions of legiti¬ 
macy to denote cohabitation or opportu¬ 
nity of sexual intercourse between husband 
and wife. (2 Steph. Com. 285.) The pre¬ 
sumption of a child’s legitimacy is rebutted, 
if it be shown that the husband had not 
access to his wife within such a period of 
time before the birth, as admits of his hav¬ 
ing been the father. But if he have access, 
and others, at the same time, are carrying 
on a criminal intimacy with his wife, a 
child born under such circumstances, is 
legitimate in the eye of the law. See Bas¬ 
tard. 

Access, (of husband). 2 Stark. Ev. 218, 
n. (b.) 

-(of husband, in bastardy case). 8 East 
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ACCESSARY .—See Accessory. 

ACCESSION, strictly speaking, is 
tfhere a thing which belongs to one per¬ 
son becomes the property of someone else, 
by reason of its becoming added to or in¬ 
corporated with a thing belonging to the 
latter. This takes place in the case of 
alluvion, dereliction, the addition of build¬ 
ings, plants, &c., to the soil, the erection 
of fixtures, and where two things are so 
united as to form one, as by the embroider¬ 
ing of cloth, the painting of a picture on 
canvas, &c. 2 Just. Inst. 1, H 20 et seq .; 

Hunt. Rom. Law 128; 1 Yangerow, Pan- 
dekten, 629. 

I 2. Blackstone includes under accession 
what is more correctly called specificatio , 
which takes place where a person makes 
a new thing ( species ) out of materials be¬ 
longing to another, and thereby acquires 
the ownership of them, subject to making 
compensation to the former owner for 
their original value. 2 Bl. Com. 404; 
Kuntze, Cursus, \\ 508-511.* 

\ 3. The word is also used to denote the 
beginning of the reign of a sovereign, or 
the acceptance by one nation of a treaty 
already concluded between two or more 
othm* states or sovereignties. Merl. Repert. 

Accession, (of land, law of). 8 Wheat. (U. S.) 
1,108. 

-(by alteration of property in species). 

5 Johns. (N. Y.) 348 ; 7 Cow. (N. Y.) 95. 

Accessorium non ducit, sed sequitur 
Buum principal© : An accessory thing does 
not lead, but follows the principal thing to which 
it is accessory. Thus, in certain cases, a fixture 
becomes the property of the owner of the land 
to which it is affixed, and crops are the property 
of him on whose land they grow. 

Accessorium sequitur naturam rei 
cui accedit : The accessory follows the nature 
of the thing to which it is accessory. See Acces¬ 
sion ; Accretion. 

Accessorius sequitur naturam sui 
principalis : The accessory follows the nature 
of his principal. An accessory to a crime cannot 
be deemed guilty of a higher degree of the offence 
than his principal. 


ACCESSORY. — Latin: accenorius. 

(1) Anything connected or joined with 
another thing (called the principal) as an 
incident or subordinate, is accessory to 
such principal thing. (2) He who is not a 
chief actor at a felony, nor present at its 
perpetration, but yet is in some way con¬ 
cerned therein, either before or after the 
fact committed, is an accessory to the 
crime. In this latter sense the word is 
sometimes spelled accessary . 

3 1. Before the fact. —An accessory be¬ 
fore the fact is he who, directly or indi¬ 
rectly, counsels, procures, aids or com¬ 
mands any person to commit any felony 
which is committed in his absence, in con¬ 
sequence of such counsel, aid or command. 
(1 Russ. Cr. 164; Steph. Cr. Dig. 24.) In 
England the accessory before the fact ta 
any felony is in all respects in the same 
position as if he were a principal felon. 
(Stat. 24 and 25 Viet. c. 94 \\ 1, 2; Greaves 
Cr. Acts, 18.) In high treason and misde¬ 
meanor there are no accessories, but all 
persons concerned therein, if guilty at all, 
are principals. (1 Russ. Cr. 167,169.) This 
is not so well settled in the United States 
as respects persons who assist traitors. 
Serg. Const. L. 382; 4 Cranch (U. S.) 472, 
501. 

§ 2. After the fact. —An accessory after 
the fact is a person who, knowing a felony 
to have been committed by another, re¬ 
ceives, relieves, comforts or assists the 
felon, in order to enable him to escape 
from punishment, or the like. 1 Russ. Cr. 
171; Steph. 27; 39 Miss. 702. 

$ 3. At the fact.—In English law princi¬ 
pals in the second degree are sometimes called 
accessories at the fact. 1 Russ. Cr. 156. 

Accessory, (defined). 4 Bl. Com. 35 ; 2 Stark. 
Ev. 8. 

Accessory and principal, (defined). Coxe 
(N. J.) 453. See also Baldw. (U. S.) 78, 102; 1 
Woodb. & M. (U. S.) 221. 

ACCIDENT .— Latin: ad to, and cadere to 
fall. 

An extraordinary, unusual and unex¬ 
pected event; an event happening from 


*The doctrine of property arising from acces¬ 
sion is grounded on the right of occupancy, and 
derived from the Roman law; thus, if any given 
corporeal substance receive an accession, either 
by natural or artificial means, as by the growth 
of vegetables, the pregnancy of animals, the 
embroidering of cloth, or the conversion of wood 
or metal into utensils, the original owner of the 


thing was entitled by his right of possession to 
the property of it under its improved state; but 
if the thing itself, by such operation, was changed 
into a different species, as by making wine, oil, 
or bread out of another’s grapes, olives, or wheat, 
it belonged to the new operator; who only made 
a satisfaction to the former proprietor for the 
materials so converted. 
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an unknown cause, or without human 
agency, or without the concurrence of the 
will of him who causes it. 

} 1. In Equity practice. —Where by 
reason of an accident a party cannot ob¬ 
tain justice at law, chancery will give re¬ 
lief, provided the party asking it has not 
been guilty of laches, negligence or bad 
faith. Thus the forfeiture of a bond, 
where the breach was the result of an 
accident, may be prevented; recovery on 
instruments accidentally lost permitted on 
the plaintiff giving a bond of indemnity, 
(Snell. Eq. 335) and many other species of 
relief granted, in cases where a court of 
law would be unable to interfere. If the 
remedy at law exists, and is adequate, 
equity will not give relief. 

2 2. In England, a similar jurisdiction was 
given to the common law courts, so far as relates 
to negotiable instruments, by stat. 17 and 18 
Viet. c. 125, 2 87. So, if an annuity was di¬ 
rected by a will to be secured by an investment 
in public stock, and an investment was accord¬ 
ingly made, sufficient at the time for the pur¬ 
pose, but afterwards the stock was reduced by 
act of parliament, so that it became insufficient, 
equity would decree the deficiency to be made 
up out of the residuary estate. (Snell Eq. 342.) 
Since the Judicature Acts, of course, relief is 
given in such cases in all the divisions of the 
High Court. Jud. Act, 1873, 2 24. 

2 3. Insurance against accident.— 

See Insurance. 

Accident, (defined). 6 Cush. (Mass.) 292; 76 
N. C. 322; 24 Wis. 28. 

- (escape through). 12 Mass. 321. 

- (in bill of lading). 12 How. (U. S.) 

272 ; 2 Rich. (S. C.) 286. 

-(rights lost by). 2 C. E. Gr. (N. J.) 

353,354; South. (N. J.) 33, note (a.) 

-(in declaration in action for libel). 1 

Chit. 489. 

-(in insurance policy). 7 Am. Rep. 410; i 

8 Id. 212; 47 N. Y. 52; 69 Pa. St. 43; 24 Wis. 28. | 

-(in a statute). 49 N. Y. 420; 49 Ala. 

385; 50 Vt. 713; 46 Id. 512. 

ACCOMENDA.—A contract whereby a 
person entrusts property to the master of a ves¬ 
sel, to be sold for their joint profit. 

ACCOMMODATION. —French: acoom- 

modation. 

A friendly agreement, or arrangement 
made as a favor to another; an amicable 
composition between persons at variance. 

2 L Land.—In English law, accommodation 
land is land acquired for the purpose of being 
added to other land for its improvement; an 
accommodation road is one constructed to give 
access to a particular piece of land. 


J 2. Works.—Where a railway company 
takes land compulsory, in England, it is bound, 
under the 68th section of the Railways Clauses 
Act, 1845, to construct all gates, bridges, roads, 
fences, &c., necessary to make good any interrup¬ 
tions caused by the railway passing through the 
land; these are called accommodation works. 
Hodge Railw. 361. 

Accommodation, (acceptance of bill for). 8 
Pick. (Mass.) 155. 

- (endorsement of note for). 7 Mass. 

449. 

Accommodation bill, (drawer to indemnify 
acceptor against costs). 7 Bing. 217. 

Accommodation note, (what is). 10 Johns. 
(N. Y.) 198; 12 Wend. (N. Y.) 523; 4 Moo. & 
P. 839. 

-(assignment for payment of). 7 Serg. 

& R. (Pa.) 462 

-(position of party buying, as to defence 

of usury). 1 Hill (N. Y.) 9. 

-(to firm ; transferred by partner for his 

sole benefit). 23 Wend. (N. Y.) 311. 

Accommodation paper, (defined). 71 Me. 
273; 55 Pa. St. 73. See also Bill of Exchange ; 
Promissory Note. 

Accompany, (said of documents). 106 Mass. 
226. 

ACCOMPLICE .—Latin: ad, to, and com - 
plico , to fold together. 

One who participates in any manner, 
other than as principal, in the commission 
of a crime. 47111.152. See Abet; Acces¬ 
sory; Principal. 

ACCORD—ACCORD AND SAT¬ 
ISFACTION. —An accord is an agree¬ 
ment between two or more persons, one 
of whom has a right of action against the 
other (e. g. for breach of a contract), that 
the latter shall render and Che former ac¬ 
cept something in satisfaction of the right 
of action, e . g. payment of money, delivery 
of goods, performance of works or services, 
&c. If the accord is carried out by the 
payment, delivery or performance, and 
acceptance, the arrangement is called an 
“ accord and satisfaction ” (in the old books 
sometimes an “accord and execution”), 
(6 Rep. 43b), and operates as a bar to the 
right of action. See Satisfaction. 

Accord, (defined). Coxe (N. J.) 170. 

-(to sustain plea of accord and satisfac¬ 
tion). 75 N. Y. 574, 576. 

Accord and satisfaction, (defined). 60 
Miss. 251, 257. 

-(by parol not a bar to action on a 

record). 4 Den. (N. Y.) 414. 

-(fraudulently obtained). 1 Hill (N. 

Y.) 532. 

According to contract, (in a letter, a suffi¬ 
cient memorandum in writing under Btatute of 
frauds). 4 Munf. (Va.) 77 
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According to the course of administra¬ 
tion, (in a will). 3 Ves. 146. 

According to the evidence, (a verdict). 3 
Serg. & R. (Pa). 609. 

According to law, (in tax law). 10 Wend. 
(N. Y.) 193. 

-(in a will). Sax. (N. J.) 216; 23 Pa. 

St. 317. 

- (in an affidavit). 30 Ala. 183. 

According to the statute in such case 
made and provided, (in pleading). 4 Barn. 
& C. 554; 13 East 3; Ld. Raym. 342; 5 Halst. 
(N. J.) 142; 1 Mass. 103. 


ACCOUNT • — Latin: ad, to, and computo, to 
linn up. 

A list or statement of monetary transac¬ 
tions, such as payments, receipts, pur¬ 
chases, sales, debts, credits, &c., in most 
cases showing a balance or result of com¬ 
parison between items of an opposite na¬ 
ture, e. g. receipts and payments. As to 
the appropriation of payments in a cur¬ 
rent account, see Appropriation; Clay¬ 
ton’s Case. 

I 1. Account rendered. —An account 
prepared by the creditor and presented to 
the debtor for acceptance. When accepted 
it becomes an account stated. 

1 2. Mutual accounts. —Statutes of 
limitation usually contain an exception 
respecting what are known Hs “ mer¬ 
chants’” or “mutual accounts.” That is, 
where the action is founded upon an 
account containing mutual credits and 
charges, the time of limitation is com¬ 
puted from the date of the last entry. 

2 3. Account stated.— When two per¬ 
sons, having had monetary transactions 
together, close the account by agreeing to 
the balance appearing to be due from one 
of them, this is called an account stated; 
it is of importance from the fact that it 
operates as an admission of liability by 
the person against whom the balance ap¬ 
pears; or, in the language of the common 
law, “ the law implies that he against whom 
the balance appears has engaged to pay it 
to the other.” (3 Bl. Com. 164; Chit. Cont. 
599 et seq.) And on this implied promise 
or admission an action may be brought. 

2 4. Settled account. —When a trus¬ 
tee and cestui que trust agree to an account, 
it is called a settled account, and the Court 
will not, as a general rule, open it—that is, 
require the whole of it to be investigated— 
unless there has been some concealment 
or undue advantage taken by the trustee. 


Dan. Ch. Pr. 576,1136. See Falsify ; Sue* 
charge. 

2 5. Open, or current account.—If 

the account is open, that is, if it has not 
been stated or agreed upon by the parties, 
either of them may bring an action against 
the other; if it is a mere question of in¬ 
debtedness under a contract or a quasi¬ 
contract, he may sue under the contract 
for the balance which he alleges to be due 
to him. An account is also called “open” 
when the dealings of the parties are still 
continuing so that further charges and 
credits are liable to be made. 

2 6. Instances. —The commonest in¬ 
stances of actions for accounts are actions 
by one partner against another for an ac¬ 
count of the partnership dealings; by a 
principal against his agent. (Hayne’s Eq. 
243;) by a beneficiary against executors 
or trustees for an account of what they 
have received (or ought to have received) 
and paid in respect of the trust property; 
and by a mortgagor against a mortgagee 
who has entered into possession of the 
mortgaged property, in order to ascertain 
what he has received or ought to have re¬ 
ceived in respect of rents and profits, sc 
that the amount may be set off against 
the amount payable on the mortgage. 

2 7. Executors’ accounts. —Some¬ 
times, however, the taking of an account 
is merely incidental to the main object of 
the action. Thus, in an administration 
action in England, the executors or trus¬ 
tees have to bring in an account (or peri¬ 
odical accounts from time to time, accord¬ 
ing to the nature of the trust) of what they 
have received and paid in respect of the 
estate. 

2 8. Account of profits. —Again, when 
an action for injuries, ( e . g. infringement 
of a patent) is brought, it is frequently 
necessary to ascertain what profits the 
defendant has made, or an inquiry what 
damages the plaintiff has sustained, by 
the acts complained of, in order that the 
amount may be paid to the plaintiff as 
compensation; and this is done by direct¬ 
ing an account of the profits (or an inquiry 
as to the damages) to be taken. 

$ 9. Receiver's accounts —So, when a 
receiver of real estate, or of a partnership, or 
manufacturing company, or other corpe^tion is 
appointed, he is generally directed to id 
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his accounts at stated intervals. Committees in 
lunacy, also, must bring in and pass their ac¬ 
counts periodically. Pope Lun. 182. 

I 10. Simple account.—With reference to 
the manner in which they are taken, accounts 
are of various kinds. Thus, suppose a mort- 
jrairee has entered into possession of the prop¬ 
erty, and has received rents and profits, but not 
sufficient to pay the interest on the debt, and an 
account is directed, the receipts will be put on 
one side and the amounts due for interest on the 
other, and the difference or balance will repre¬ 
sent what the mortgagor has to pay in respect of 
interest: this is a simple account. 

§ 11. Income and capital accounts.— 
In certaiu cases, as where trustees have to pay 
income to a teuant for life, the accounts are of 
two kinds—income accounts and capital ac¬ 
counts. The former show the receipts, expenses 
and pavments on account of income (e. g. receipt 
of rents, payment of the expenses of collecting 
them, and payment of income to the tenant for 
life); the latter show the receipts, expenses and 
payments on account of capital (e. g. purchases 
and sales of trust property, payments of debts 
due by the testator, Ac.) 

£ 12. Account with rests. —When an 
accounting party has received sums which 
he has or ought to have employed as prin¬ 
cipal, an account with rests may be di¬ 
rected against him. By taking an account 
with rests is meant that at yearly, half 
yearly or other periods in the account the 
receipts and payments are balanced, and 
the balance appears in the remainder of 
the account without reference to the origi¬ 
nal amounts from which it is made up. 
The object of making rests varies with the 
nature of the case. 

\ 13. Rests in mortgagee's account. 
—Thus, suppose the mortgagee, under a mort¬ 
gage for $10,000 with interest at six per cent, 
which has always been punctually paid, enters 
into possession of the estate, and receives out of 
the rents and profits the clear annual sum of say 
$700, being a yearly surplus of $100 after pro¬ 
viding for the interest; then if an account is 
directed against him at the suit of the mortgagor 
after he has been in possession four years, in¬ 
stead of the surplus income being added up and 
deducted from the principal ($10,000—$400= 
$9600) as would be the case in a simple account 
(supra y % 10), the account will betaken with yearly 
rests. (2 Fish. Mort. 957; 2 Spence Eq. 809). 
That is, he will be treated as if he had applied 
the surplus income each year in reduction of the 
principal, the effect of which would have been 
to make the interest in the second year calcu¬ 
lated on $9900, ($10,000 less $100) in the third 
year on $9800, and in the fourth year on $9700, 
and thus to reduce the amount required for inter¬ 
est and increase the balance applicable in reduc¬ 
tion of principal. 

§ 14. Rests in executors' accounts.— 
The nature of rests in an account against execu¬ 
tors cr tivistees is quite different. Thus, if an 


executor has neglected a direction by the testa¬ 
tor to accumulate surplus income (fiee Accumu¬ 
lation), or has employed money belonging to 
the estate in his own business, or ctherwise vio¬ 
lated his trust, lie will be charged with interest, 
and an account with yearly or half yearly rests 
will generally be directed against him ; the effect 
of this is, that at each rest the balance due by 
the executor is ascertained, and interest is calcu¬ 
lated on that balance and added as principal to 
the balance found at the next rest, and so on. It 
will thus be seen that an account with rests 
against an executor or trustee means that he is 
charged with compound interest on his net re¬ 
ceipts, because, in the case of neglect to follow a 
direction for accumulation, he ought to have 
received compound interest for the benefit of the 
estate, and because, in the case of the use of 
trust funds in his own business, he is presumed 
to have made profit at the rate of compound 
interest. Compare the somewhat inconsistent 
cases of Yyse v. Foster, L. R., 8 ch. 309 ; 7 H. L. 
318; Att.-Gen. v. Alford, 4 DeG. M. & G. 843; 
Jones v. Foxall, 15 Beav. at p. 392; Walker v. 
Woodward, 1 Russ. 107. 

In the case of rests against a mortgagee, on 
the contrary, they are directed as a fair mode of 
appropriating his receipts (see Appropriation), 
and do not result in charging him with com¬ 
pound interest. (As to rests generally, see Heigh- 
ington v. Grant, 5 Myl. & C. 258 ; Turner v. Burk- 
inshaw, L. R., 2 Ch. 4S8 ; Raphael v. Boehm, 11 
Yes. 92, where a very strict account w r ith double 
rests was directed ; Williams v. Powell, 15 Beav. 
461. Mr. Fisher, 2 Mort. 959, n . (/), 961, seems 
to consider that the mode of making rests against 
executors is also applicable to mortgagees. But 
we have not been able to find any authority for 
this proposition, which seems to involve a confu¬ 
sion of two distinct doctrines.) 

Account, (has no definite legal meaning). 5 
Cow. (N.Y.) 593. 

- (bill in equity for). Sax. (N. J.) 198. 

-(bond to). 10 Pet. (U. S.) 364. 

-(demand on). South. (N. J.) 155, 22(1 

-— (in a statute). 1 Mete. (Mass.) 216 

24 Wis 594 

-- (of A). South. (N. J.) 214. 

Account and risk of consignee, (goods 
sent on). 4 East 211. 

Account, balance of, (in mechanics* lien 
law). 45 Mo. 573. 

Account, copy of, (demand on). Penn. (N. 
J.) 102, 362, 550; South. (N. J.) 149,150, 817. 

Account current, (deemed an account 
stated). 12 Barb. (N. Y.) 487 ; 7 Cranch (U. S.J 
147. 

- - (distinguished from 

stated). 2 Saund. 126 n. 

-(under statute of limitations), 

Ang. Lim. 197-205; 5 Cranch (U. S.) 15; 8 
Pick. (Mass.) 96. 

Account open and running, (under statute 
of limitations). 1 Wheel. Am. C. L. 164. 

Account of, (bill accepted for). 1 Harr. (N, 
J.) 448. 

-(marine policy effected for), 

24 Wend. (N.Y.) 276. 

Account of government, (deed made on). 

1 T. R. 674. 
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Account of being security, (in a cove¬ 
nant). 3 Harr. (N. J.) 383. 

Account of loss, (to insurance company). 7 
tow. (N.Y.) 645 ; 11 Johns. 260; 23 Wend. 525. 

Account of such distress, (indemnity 
against costs on). 4 Car. & P. 84. 

Account open, current, (within exception 
in statute of frauds). 5 Johns. (N. Y.) Ch. 522. 

Account stated, (defined). 12 Barb. (N. Y.) 
487 ; 11 N. Y. 170; 18 Id. 285; 54 Id. 480 ; 81 
Id. 268, 270; 6 Me. 308; 20 La. Ann. 116 ; 22 
Pa. St. 454 ; 4 Daly (N. Y.) 117. 

Account with A, (in a note). 8 Mod. 362. 

Accounts, (all my, bequest of). 51 N. H. 78. 

-(amount of, in state of demand). Penn. 

(N. J.) 164. 

form of). Lovel. Wills 42. 
in statutes of limitation). W. Jones 
401; 1 Yentr. 89; 1 Lev. 298; 1 Sid. 465. 

- (meaning of, to give equity jurisdic¬ 
tion). 2 Rand. (Va.) 449. 

- (mutual, under statutes of limitation). 

2 Stark. Ev. 898. 

-(submission of, to arbitrators). 2 Conn. 

431. 

- (uniting private with administrators). 

South. (N. J.) 686. 

-(within meaning of limitation act, and 

poor debtor act). 6 Me. 307 ; 28 Me. 310. 

Accountable, (I am, in promissory note). 
2 Ld. Raym. 1396. 

- (I am, in letter). 5 Binn. (Pa.) 195. 

•-(I am, in sealed writing). 1 Lev. 47. 

-(in bill, or note). 1 Bouv. Inst. 458. 

-(in a statute). 9 R. I. 539. 

Accountable for, (what executors are). 1 
T. R. 42 ; 4 Ves. 596 ; Will. Trust. 146; 2 Mad. 
Ch. 141, 142. 

ACCOUNTABLE RECEIPT.— An ac¬ 
knowledgment of the receipt of money to be 
accounted for by the person receiving it, as 
opposed to an acquittance or receipt for money 
paid in discharge of a debt. 1 Exch. 138. 

Accountable receipt, (forgery of). 101 
Mass. 32. 

ACCOUNTANT.— (1) One skilled in, 
or who keeps, accounts; an expert book¬ 
keeper. (2) One who renders an account 
of moneys and property in his possession 
as executor, administrator, guardian or 
other trustee, either to the person entitled 
to the benefit of the fund or to the court. 

Accountant, (in affidavit under bill of sale 
act). L. R. 10 Ex. 64. 

-(in bill of sale). L. R. 8 Ex, 80. 


ACCOUNTANT-GENERAL.—An of¬ 
ficer of the Court of Chancery who formerly 
kept the accounts between the suitors of the 
Court of Chancery and the Bank of England. His 
office was established by the act 12 Geo. I., c. 32. 
(Second Report of Legal Dep. Comm. (1874) 51.) 
And by the act 35 and 36 Viet. c. 44, the duties 
of his office were transferred to the Paymaster- 
General. There was also an Accountant-Gen¬ 
eral of the Court of Exchequer, and there is an 
Accountant of theCourt of Bankruptcy, in w hose 
name the accounts of money belonging to bank¬ 
rupts’ estates and paid into court are kept. Second 
Sched. to 32 and 33 Viet. c. 91. 

ACCOUNTING.—The making up and 
rendition of an account, either voluntarily 
or by order of a court. 

Accounting, (before the ordinary). Lov*l 
W ills 61, 63. 

-(distinction between action for not, and 

action for not paying over). 24 Wend. (N. Y.) 
203. 

-(in a statute). 37 Mich. 473. 

ACCREDIT .—Latin : accredere , to assent to. 

In international law. —(1) To receive 
as an envoy in his public character, and 
give him credit and rank accordingly.— 
Burke . (2) To send with credentials as an 

envoy.— Webster. 

ACCRETION .—Latin: accrescere , to grow 
to; French: accrues, waste lands added to a forest by 
the trees encroaching on it. Loysel, Inst. Cont. £ 248. 

The gradual increase of land by addi¬ 
tions thereto resulting from natural causes, 
such as changes in the beds of rivers and 
streams, the movement of the tide, &c. 
This addition is called Alluvion, ( q , t>.)* 

Accretion, (to land bordering on river or sea, 
by alluvion). 3 Barn. & C. 91; 4 Id. 485; 10 
Pet. (U. S.) 717; 1 Chit. Gen. Pr. 200 ; 2 Bligh 
(N. S.) 147; Ang. Waterc. 215; 6 Dowl. & Ry. 
536 ; 5 Bing. 163. 

ACCROACH.—To attempt the exer¬ 
cise of royal power without authority. 4 
Bl. Com. 76. 

ACCRUAL-ACCRUE-ACCRUER. 

— Latin : ad, to, and cresco, to grow. 

1 1. Accrual of rigdit.— A right is said 
to accrue when it vests in a person, espec- 


* Some authorities include the following as croachment by a tenant. ^ (3) When a fund is 
cases of accretion: (1) When property is in- increased by additions which arise from the rule 
creased or added to by an act of nature—as in accessoriwn sequitur principale this is called accre- 
the case of the young of animals, which belong tion, and the additions themselves are called accre- 
to the owners of the parents, (see Accession) tions— e. g. the additions to a charitable fund 
and in the case of alluvion and dereliction. (2) from the increase in the rents of the land of 
Where property is increased or added to by the which it originally consisted, the savings of a 
act of the party, but not by a mode of acqui- married woman’s separate estate, &c. L. R. 3 Eq. 
sition recognized by law, as in the case of en- 424* L. R. 10 C. P. 554; Wats. Comp. Eq. 643. 
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Ully when it does so gradually or without 
his active intervention, e. g . by lapse of 
time, or by the determination of a pre¬ 
ceding right. ( Tacit l' ei deficientium partes 
etiam invito adcrescunt. Dig. xxix. 2 fr. 53, 
J 1). Thus, the statutes of limitation con¬ 
tain provisions for ascertaining when the 
right to be barred is deemed to have first 
accrued , ?. e . vested in the person entitled 
to exercise it. A debt owing is opposed to 
a debt accruing —the former being a debt 
payable immediately, the latter a debt 
payable at a future time ( debitum in pre¬ 
sent i sotvendum in futuro). The fact of a 
right accruing is called its accrual. 

J 2. Of Property.—When a fund, share, 
estate, security or other property is in¬ 
creased by additions which take place ipso 
jure or ipso facto , the additions are said to 
accrue either to the original fund, or to the 
person entitled to it. 

\ 3. Accruer.— When property is divisi¬ 
ble among several persons so that on a 
certain event happening one of them is 
excluded from participation and the others 
take the whole, the share of that one is 
said to accrue to the others, and the fact 
of its doing so is called its accruer. 

Accrual, (of cause of action). 82 N. Y. 17. 

Accrue, (in a statute). 31 Wis. 452. 

in statute of limitations). 49 Ga. 424. 
when means same as “occur”). 61 
How. (N. Y.) Pr. 146. 

-(when wages do). 31 Wis. 451. 

Accrued, (defined). 2 Disn. (O.) 15. 

-(in statue relative to wills). 2 Disn. 

(O.) 15. 

Accruer, (clause of, in deed or will). 3 Atk. 
80. 

Accumulated interest, (in a trust deed). 
3 Stock. (N. J.) 399. 

Accumulated surplus, (as applied to an in- 
euxanot company). 5 Vr. (N. J.) 479, 489 ; 6 Id . 
575. ’ 

-(in tax act, referring to private 

corporations). 13 Vr. (N. J.) 359. 

—Latin; ad, to, and 

cumulus, a heap. 

The putting by of dividends, rente or 
other income and converting it into prin¬ 
cipal by investing it and again capitalizing 
the income arising from the new principal, 
and ao on. The capital and accrued in¬ 
come thus formed is called the accumula¬ 
tions. The power of a grantor or testator 
to authorize his executors or trustees to 
accumulate the income arising from the 
estate or property conveyed or devised, is 


regulated and restricted by statute both in 
England and in the several States of the 
Union. 

Accumulations of interest, (in a statute). 
24 Wend. (N. Y.) 641. 

Accusare nemo se debet, nisi coram 
Deo : No one is bound to accuse himself, unless 
in the presence of God* 

ACCUSATION. -Latin; ad , to, and causa, 
cauBe or charge. 

A formal charge against a person of the 
commission of a crime or misdemeanor, 
made before an officer or court of com¬ 
petent jurisdiction to bring the offender to 
justice. 

Accusator post rationabile tempuB 
non est audiendus, nisi se bene de 
omissione excusaverit : An accuser should 
not be heard after the expiration of a reasonable 
time, unless he can satisfactorily account for the 
delay. 

ACCUSED.—The person against whom 
an accusation is made. 

Accuse himself, (witness need not). 4 Serg, 
& R. (Pa.) 400. 

Accused, (defined). 1 Car. & K. 131. 

ACCUSER.—The person by whom an 
accusation is made. 

Accustomed to navigate, (synom. with 
“usually navigating”). 1 Harr. (N. J.) 137. 

Accustomed to run, (spoken of water). 1 
Wils. 174. 

Accustomed way, (in a deed). 41 Conn. 308. 

ACKNOWLEDGMENT.— 

\ 1. In conveyancing.—The act of one 
by whom a deed has been executed, in de¬ 
claring before a competent court or officer 
that it is his act and deed. The word is 
sometimes used to denote the certificate 
of such declaration made by the court or 
officer. The form and requisites of such 
acknowledgments, by whom they may be 
taken, and what instruments are required 
to be acknowledged in order to entitle them 
to be recorded, are regulated in the sev¬ 
eral States and Territories and in the Dis¬ 
trict of Columbia by statutory enactments. 
Such statutes require that when the ac¬ 
knowledgment is made by a married 
woman, it must be made upon a private 
examination separate and apart from her 
husband, and the certificate of the officer 
taking her acknowledgment must recite 
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that she acknowledges that she signed the 
deed freely, without any fear, threat or 
compulsion of her husband. 

Similar provisions are to be found in the 
English statutes. 3 and 4 Will. 4, c. 74, \\ 
77, 79; Wms. Seisin 111 et seq.; Shelf. R. P. 
Stat. 368 et seq Judicature (Officers) Act, 
1879; Rules of Court, December, 1879. 

2 2. Acknowledgment of will. — In 
England, if a will is not signed in the presence 
of the witnesses, the testator must acknowledge 
his signature m their presence. (Wills Act, \ 9). 
It is not necessary that he should say in express 
words to the witnesses, “ That is my signature 
it is sufficient if it clearly appears that the sig¬ 
nature was existent in the will when it was pro¬ 
duced to the witnesses, and was seen by them 
when they did, at the testator’s request, subscribe 
the will. Keigwin v. Eeigwin, 3 Curt. 607, cited 
Shelf. R. P. Stat.; Jarm. Wills. 

2 3. Under statutes of limitations. 
—By the various statutes of limitations an 
acknowledgment of the debt, or right to 
which the statute would otherwise be a 
bar, is sufficient to prevent the statute from 
applying. In England, this acknowledg¬ 
ment must be written and signed. (Stat. 
* and 4 Will. 4, c. 27, ?? 14, 28, 40, 42; Real 
Property Limitation Act, 1874; 3 and 4 
Will. 4, c. 42, 2 5; 9 Geo. IV., c. 14, § 1; 19 
«nd 20 Viet., c. 97, § 13). This is also re¬ 
quired in many of the States, in others, 
However, a verbal acknowledgment is suf¬ 
ficient to revive the statute. What is an 
acknowledgment within these statutes is 
generally a question of construction to be 
determined by the court in such case. 

AkTRNowLEDGMENT, (of a deed). 1 Cranch 
U. S.) 248; 2 Conn. 527 ; 39 Ill. 91; 15 Wend. 
N. Y.) 546 ; 1 Watts (Pa.) 328. 

-(what sufficient under statutes of limi¬ 
tation). 3 Bing. N. C. 833; Chit. Cont. 754; 5 
Scott 213; Shelf. R. P. Stat. 277; 1 Pet. (U. S.) 
351; Coxe (N. J.) 159, 176, 433; South. (N. J.) 
155; 4 Johns. (N.Y.) 461; 10M35; 17 Id. 330; 
5 Wend. (N. Y.) 257 ; 15 Id. 284, 302, 308. 

-(what insufficient, &c.) 11 Johns. (N. 

Y.) 146; 3 Wend. (N. Y.) 189, 272, 535; 7 Id. 
268, 445. 

ACKNOWLEDGMENT MONEY, in 
old English law, was a sum of money paid by 
copyhold tenants on the death of their landlord 
to his successor in interest, as a recognition of 
his title as superior lord. 

ACQUEST. —Property newly obtained; ob¬ 
tained bj purchase or gift. 

ACQUETS. —Same as acquest; also, profits 
or gains of property as between husband and 
wife. 


ACQUIESCENCE • —Latin: acquiesco, to 
rest. 

Acquiescence is where a person who 
knows that he is entitled to impeach a 
transaction or enforce a right neglects to 
do so for such a length of time that under 
the circumstances of the case the other 
party may fairly infer that he has waived 
or abandoned his right. Thus, if A. is in¬ 
duced by fraud to enter into a contract, 
and, having discovered the fact, neglects 
to take proceedings to have it set aside for 
a great number of years, he is said to have 
acquiesced in, and thus affirmed, the con¬ 
tract. Full knowledge of the facts is essen¬ 
tial, and this constitutes the distinction 
between bar by acquiescence and bar by 
limitation, or mere lapse of time. Stat. 3 
and 4 Will. 4, c. 27, $ 27; Shelf. R. P. Stat. 
210; Poll. Cont. 495; 8 DeG. M. & G. 133; 
L. R., 3 H. L. 256. See Estoppel ; Laches ; 
Limitation. 

Acquiescence, (of husband, not binding on 
wife, when). 17 Wend. (N. Y.) 44. 

ACQUIETANDIS PLEGIIS.—A com¬ 
mon law writ, formerly lying tor a surety wnere 
the creditor refused to acquit him after the debt 
was paid. 

ACQUISITION. — Latin: acquisUio. 

The act by which property in a thing is 
procured; also, the thing itself. Acquisi¬ 
tion is of two kinds. (1) Original , where 
the property in the thing in Question, is 
not, at the time of its acquisition, and in its 
then existing condition, in any other per¬ 
son. Patented inventions and copyrighted 
works are instances of this sort. (2) De¬ 
rivative\ where the acquisition is of the 
property of others, procured either by 
agreement of the parties, e. g. gift or sale, 
or by act of law, as in cases of forfeiture, 
insolvency, intestacy, judgment, marriage 
and succession. 

ACQUIT—ACQUITTAL.— 

I 1. Acquit “signifieth in law to dis¬ 
charge or keepe in quiet,” (Co. Litt. 100 a) 
and is used in the old books in the sense 
of a release or discharge generally; but it 
is now chiefly applied to the case of an 
accused person who is acquitted or dis¬ 
charged of a charge of crime by judgment, 
so that he can never again be tried on the 
same charge {see Autrefois Acquit), as 
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where the jury bring in a verdict of not 
guilty. Ibid.; Arelib. Crim. Ev. 184. 

g 2. In the old books the term is also 
used in a special sense to denote an obli¬ 
gation by a lord to his tenant. In some 
cases, where land was held of a mesne 
lord, he was bound to protect his tenant 
from any claims by lords paramount aris¬ 
ing out of the services due to them by the 
mesne lord ; this was called acquittal. Co. 
Litt. 100 a. 

Acquit, (when means by verdict). 10 Mod. 
215. 

ACQUITTANCE, in the old books, is 
ft receipt given in acknowledgment of the 
payment of money, (Noy, Maxims, 95) 
especially an acquittance or receipt under 
seal. Co. Litt. 373 a; 5 Rep. 43 a. See Ac¬ 
count \ble Receipt. 

Acquittance, (under forgery statute). 15 
Mass. 526; 2 Moo. C. C, 215; L. R., 1 C. C. R. 
217. 

Acquitted, (defined). 26 Wend. (N. Y.) 383, 
3". 

-(as used in declaration in action for 

maliciou: prosecution). 2 Yeates (Pa.) 475; 2 
Campb. Iii3; 2 Nott & M. (S. C.) 143; Wiiles 
517; 2 T. R. 231; 2 Wheel. Am. C. L. 583. 

ACRE.—A piece of land containing 
160 square rods. This is the English and 
American acre; that of Scotland is con¬ 
siderably larger. 

Acres, (in a deed). 4 Watts (Pa.) 404. 

Acres of barley, (trover for). 1 Ale. & N. 

22 . 

Acris of land, (in tax valuation). 14 Vr. 
(N. J.) 124 

-(sold by, and falling short). 2 Bibb. 

;Ky.) 270; 1 Bland (Md.) 109; 5 Mass. 355; 
2 Pa. 218, 533, 536; 6 Binn. (Pa.) 102, 113; 13 
Berg. & R. (Pa.) 136, 140, 160, 162; 14 Id. 293, 
296; 2 Watts (Pa.) 320; Gilm. (Va.) 159; 6 
Munf. (Ya.) 188 ; 8 Wheel. Am. C. L. 286 : Cro. 
Jac. 390, 472. 

Across, (in a statute). 1 Bam. & Ad. 448. 

-(right of way). 5 Pick. (Mass.) 163. 

-(land, right of way reserved in deed). 

10 Me. 391. 

ACT -—Latin : agere , to do. 

Act generally means something volun¬ 
tarily done by a person; thus, where a 
person executes a deed he declares that 
he delivers it as his “ act and deed,” the 
two words being synonymous. An “ act 
in the law ” is an operation or effect pro¬ 
duced by the law independently of the acts 
or wi.-hes of the parties; thus, a descent is 


an act in the law. (Co. Litt. 149 a.) In the 
Civil Law, a writing which states in a legal 
form that a thing has been done, said or 
agreed, is termed an ‘‘act.” (Merlin Re- 
pert). Such an act is “private” when 
made by private individuals, and “ public ” 
when made by public authority, before a 
public officer, under the public seal, and 
made public by a magistrate; or ex¬ 
tracted and duly authenticated from pub¬ 
lic records. 

Act, (implies intention). 6 Biss. (U. S.) 238. 

-(judicial, defined). 54 Cal. 375, 404; 

8 Johns. (N. Y.) 69, 70 ; 5 Paige (N. Y.) 532. 

-(legislative, defined). 54 Cal. 375. 

- (ministerial, defined). 54 Cal, 375. 

- (of congress, in conclusion of indict¬ 
ment). 2 Mas. (U. S.) 143. 

-(of legislative body). 3 Park. (N. Y ) 

Cr. 243; 13 How. (N. Y.) Pr. 76, 77. 

-(public, what shall bej. 5 Com. Dig. 

322. 

Act and operation of law, (in a statute of 
frauds). 2 Cai. (N. Y.) 64. 

-(trusts arising by). 5 Johns. (N.Y.) Cb 

1; 2 Serg. & R. (Pa.) 521; 14 Id. 193 ; 1 WatU» 
(Pa.) 193. 

ACT IN PAIS.—A thing done out oJ 
court, and w hich is not a matter of record. 

ACT OP BANKRUPTCY — 

% 1. Generally,—It is one of the prin 
cipal objects of the bankrupt law, when a 
person becomes insolvent, to seize his re 
maining property and distribute it among 
his creditors, instead of allowing him to 
squander it, or to appropriate it in paying 
particular creditors to the prejudice of 
others. It is therefore of great import¬ 
ance that an insolvent debtor should be 
brought under the operation of the law as 
soon as possible after his affairs become 
embarrassed, and for this reason certain 
acts have been prescribed as indicia of in¬ 
solvency. These acts are called ai ts of 
bankruptcy. (Robs. Bankr. 102). Acts of 
bankruptcy may be divided into three 
classes: 

\ 2. Relating to the person. —Those 
which relate to the person of the debtor, 
and are evidence of an intention to de¬ 
prive his creditors of their remedy against 
his person—as when he goes or remains 
abroad, or otherwise conceals or absents 
himself with the intention or the effect of 
delaying or defeating his creditors. 

I 3. Relating to property.—Those 
which relate to dispositions of the debtor's 
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property, and are evidence of an inten¬ 
tion to deprive his creditors of their rem¬ 
edy against his estate; these are of two 
kinds: (1) Dispositions of the whole or 
part of the debtor's property (not being 
bond fide assignments for value), by which 
the property is removed from the reach of , 
his creditors, and the debtor is rendered 
insolvent. (2) Acts of fraudulent prefer- j 
ence, that is, acts done with a view of giv- i 
ing one creditor a preference over the j 
others (such as conveyances, mortgages, 
payments, contracts, judgments, &c., vol¬ 
untarily entered into or suffered in con¬ 
templation of bankruptcy), provided the 
debtor becomes bankrupt within a certain 
time after the fraudulent act. 

\ 4. Relating* to circumstances.— 
Those which relate to the state of the 
debtor’s circumstances and are evidence! 
of his insolvency, but not necessarily of J 
an intention to defeat or delay his credi¬ 
tors, such as a declaration by the debtor j 
of inability to pay his debts, an execution I 
levied against him, &c. 

$ 5. Traders and non-traders. —Acts 
of bankruptcy may also be divided, with 
reference to the status of the person com¬ 
mitting them, into—those confined to 
traders and those applying to all debtors, 
whether traders or non-traders. Eng. 
Bankr. Act, 1869, § 6. 

$ 6. An act of bankruptcy forms the 
foundation of an involuntary petition for 
adjudication. What were acts of bank¬ 
ruptcy under the recent United States 
bankrupt law, see 18 U. S. Stat. at L. 178. 
See Bankruptcy. 

ACT OF CONGRESS, OF THE 
LEGISLATURE, OR OF PARLIA¬ 
MENT.— An enactment of the legislative 
branch of government; a formal declara¬ 
tion of provisions having the force of law. 
(Co. Litt. 126 a; 1 Bl. Com. 85.) Some¬ 
times an act begins with a preamble stat¬ 
ing its occasion or purpose. H. Cox. Instit. 
19. 

§ 1. Public acts. —Acts are either pub¬ 
lic or private. Public acts (also called 
statutes, or general statutes, or statutes at 
large) are those which relate to the com¬ 
munity generally, or to sections of the 
community; all public acts are judicially 
noticed by the judges. See Notice. I 


? 2. Private, personal and local 
acts. — Private acts (formerly called spe¬ 
cial, Co. Litt. 126 a) are those which relate 
either to particular persons (personal acts) 
or to particular places (local acts). Per¬ 
sonal acts chiefly relate to the naturaliza¬ 
tion, names, estates or divorces of partic¬ 
ular persons; local acts relate principally 
to railways, bridges, docks, boroughs, cities, 
towns and villages. 

ACT OF GOD.— 

§ 1. In general.—An act of God is an 
event which could not happen by the 
intervention of man; such as a death, 
storm, earthquake, extraordinary flood, 
&o. (1 T. R. 27; 11 Exch. 618.) At the 

present day, the phrase is chiefly used in 
the following branches of law : 

l 2. Insurance. —In the law of insur¬ 
ance, an insurer is not liable to indemnify 
the assured against loss occasioned by an 
act of God; and a common carrier, being 
an insurer, is similarly privileged. Maud. 
& P. Mer. Sh. 259; 1 C. P. D. 435. 

§ 3. Contract. —In the law of contracts, 
where the performance of a contract be¬ 
comes impossible through an act of God, 
the promisor is in many cases discharged 
from liablity; thus, if a lessee of land 
covenants to leave a wood in as good a 
plight at the end of the lease as it was at 
the beginning, and afterwards the trees are 
blown down by a tempest, he is discharged 
of his covenant. (1 Rep. 98 a; L. R. 4 
Q. B. 185). Whether an event is an act of 
God for the purposes of a particular con¬ 
tract depends on the nature of the con¬ 
tract and the event, especially on the 
question whether it can be foreseen and 
provided against for the purposes of the 
contract. See Poll. Cont. 335. 

{? 4. Torts.—In the law of torts, a per¬ 
son is frequently discharged from the con¬ 
sequences of an event which has taken 
place indirectly through his agency, if it 
has been directly caused by an act of (^od. 
Thus, where a person made a reservoir by 
damming up a stream, and an extraordi¬ 
nary rainfall caused the water to burst the 
embankment and flood the adjoining land, 
the owner of which brought an action for 
damages against the owner of the reser¬ 
voir, it was held that the action was not 
maintainable, because the injury wa# 
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caused by the act of God. L. R., 10 Ex. 
‘\vi: 2 Ex. D. 1. Compare L. R., 3 H. L. 
330; Undo ill. Torts, 13; 9 Ch. D. 503. 

Act of god, (defined). 1 Conn. 487 ; 69 Ill. 
23o; 76 111. 542 ; 4 Ztib. (N. J.) 700; S Wend. 
(>’. Y.) 473. 

- iwhat is not). 1 Moo. & P. 561. ^ 

-(in law of carriers). 4 Bing. 607; 1 

T. R. 33; 3 Esp. 131; 2 Ld. Raym. 909, 917; 4 
Campb. 203; 1 Wils. 231; 6 Johns. (N. Y.) 160 ; 
10 id. 11; ICai. (N.Y.)43; 7 Cow. (N. Y.) 499; 
14 Wend (N. Y.) 21S; 21 Id. 190; 23 Id. 310; 
31 Barb. (N. Y.) 45; 10 Id. 612; 44 Id. 54; 10 
N. Y. 431; 29 Id. 115; 30 Id. 564; 71 Id. 180, 
1S7; 1 Sweenv (N. Y.) 89; 6 Abb. (N. Y.) Pr. 
N. S. 128; 1 Hilt, f N. Y.) 235; 37 How. (N. Y.) 
Pr. 29; 30 Ala. 120; 69 Ill. 285; 76 Ill. 542; 5 
Blacki. (Ind.) 222; R. M. Charlt. (Ga.) 19; 2 
Watts (Pa.) 116; 2 Spears (S. C.) 197. 

-(when tempest is). 1 Stra. 128. 

-(to render performance of condition 

impossible). 6 Halst. (N. J.) 257. 

-(to excuse non-performance of cove¬ 
nant). 1 Cranch. (U. S.) 345. 

ACT OP GRACE. —An act passed in 
Scotland in 1696, providing for the maintenance 
of debtors imprisoned by their creditors. In 
England, the phrase is usually applied to insol¬ 
vent acts, and to general pardons or amnesties 
granted at the beginning of a new reign, or on 
other great occasions. 

ACT OF HONOR. —An instrument pre¬ 
pared by the notary after a bill has been pro¬ 
tested, at the request of a third party who 
desires to accept or pay the bill for the honor 
of one or all of the parties thereto. 

ACT OP INDEMNITY. —A statute by 
which those who have committed illegal acts 
which subject them to penalties, are protected 
from the consequences of such acts. 

ACT OP LAW.—The operation of legal 
principles upon ascertained facts. 

ACT OP SETTLEMENT.— The 12 and 
13 Wm. III. c. 2, limiting the crown to the 
Princess Sophia of Hanover, and to the heirs 
of her body being Protestants. 

ACT OF STATE. —An act done by the 
sovereign power of a country, or by its dele¬ 
gate, within the limits of the power vested in 
him. An act of state cannot be questioned or 
made the subject of legal proceedings in a court 
if law. Thus, where a foreign sovereign con¬ 
tracted certain debts, and his territory was after¬ 
wards annexed by the British government, it was 
held that the annexation having been an act of 
state, the creditors could not make any claim in 
respect of the revenue of the annexed territory. 
L. R. 19 Eq. 509; 1 Smith Lead. Cas. 658: L. 
R. 6 Q. B. 1; 5 App. Gas. 102. 

ACT ON PETITION. —A convenient and 
summary mode of proceeding in divorce, pro¬ 
bate and ecclesiastical matters in England, often 
resorted to for the adjudication of questions 


which are too important to be brought before 
the court on motion merely, and yet not so im¬ 
portant as to necessitate the pleadings and other 
steps involved in a regular action or suit. Thus, 
in divorce suits, the question whether the court 
lias jurisdiction in the matter is generally de¬ 
termined by an act on petition. (Browne Div. 
238; Divorce Rules (1866), 56 et seq.; Phillim, 
Ecc. L. 1259.) In probate matters, questions 
of propriety of conduct, personal qualifications, 
jurisdiction, etc., are generally brought before 
the court by act on petition. (Browne Prob. Pr. 
294; Prob. Rules (1862), C. B. 64 et seq.) The 
proceedings commence with the petition, setting 
forth the facts relied on, and the relief prayed, 
to which the defendant files his answer. (In ec¬ 
clesiastical practice this is called “writing to the 
act.’ 7 Philliin. Ecc. L. 1259.) And the plaintiff, 
if necessary, replies, and so on until the parties 
are at issue, when the petition is set down for 
hearing as a cause. 

Act or intention, (in policy of life insur¬ 
ance). 6 Biss. (U. S.) 238. 

Act to be passed, (in statute, include*- not 
passed). Wilberf. Stat. L. 156. See also 14 ^ast 
510. 

Acta exteriora indicant interiora 
secreta: External acts indicate undisclosed 
thoughts. 

Acta omnia rite, &c., (defined, and applied). 
2 Ld. Raym. 1233; 10 Pet. (U. S.) 472; 13 Serg. 
& R. (Pa.) 384; 14 Id. 175. 

Acted with, (the estate to be, in a will). 6 
Watts (Pa.) 89. 

Acting as banker, (who is one). 1 Atk. 
218; 2 Bos. & P. 383. 

Acting trustee, (defined). Will. Trust. 121. 

ACTIO.—In civil law, means both 
the proceeding to enforce a right in a court, 
and the right itself which is sought to be 
enforced. The principal phrases in which 
the word ia used, either in the civil or com¬ 
mon law, are— 

Actio ad exhibendum : An action insti¬ 
tuted for the purpose of compelling a defendant 
to exhibit a thing or title in his power. 

Actio sestimatoria — Actio quanti 
minoris : Actions brought by a buyer for the 
purpose of reducing the contract price. 

Actio arbitraria : An action which de¬ 
pended on the judge’s discretion, and in which 
the defendant was liable to be condemned unless 
he would make such amends to the plaintiff as 
the judge dictated. 

Actio bonas fldei: An action which the 
judge decided according to equity, the judex thus 
acting as arbiter with a wide discretion. 

Actio calumnise : This action lav to pre¬ 
vent the defendant from prosecuting a false claim 
against the plaintiff. 

Actio oivilis—Actio directa: Actions 
proceeding directly in accordance with the 
written law. 

Actio commodati contraria: An ac¬ 
tion by a borrower against a lender, to enforce 
the execution of a contract. 
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Actio commodati directa : An action 
by a lender against his debtor to recover back 
the subject of the loan. 

Actio co mm uni dividundo: An action 
to procure a division of property held in com¬ 
mon. 

Actio contra defunctum csepta con- 
fcinuitur in haeredes : An action begun 
against a person who dies is continued against 
his heirs. 

Actio damni injuria : An action brought 
for losses occasioned by wrongful acts. 

Actio de dolo—Actio de dolo malo: 

Actions brought in cases of fraud. 

Actio de pecunia constituta : An ac¬ 
tion against one who has promised to pay money, 
either for himself or another, where there is no 
stipulation. 

Actio depositi contraria : An action 
which a depositary has against a depositor, to 
compel him to fulfil his engagement towards him. 

Actio depositi directa: An action which 
is brought by a depositor against a depositary, in 
order to get back the thing deposited. 

Actio emptio : An action brought by a 
buyer for the purpose of compelling the per¬ 
formance of the seller’s obligations, or to recover 
compensation. 

Actio ex contractu : Action arising out 
of contract. 

Actio ex delicto : Action arising out of 
tort. 

Actio ex stipulatu: An action brought 
to enforce a stipulation. 

Actio furti : A phrase used to denote the 
various civil actions for theft. 

Actio familise erciscundee : An action 
to obtain the division of an inheritance. 

Actio in factum: An action adapted to 
the particular matter in controversy, as distin¬ 
guished from actio in jus, which was an 
action founded on some existing law. 

Actio in personam : An action, the effect 
of which is upon the defendant personally. 

Actio in rem: An action, the effect of 
which is upon certain property. 

Actio injuriam : This phrase denoted the 
class of actions for injuries to the person, either 
of the plaintiff, or of those in whose security he 
had an interest. 

Actio judicati : An action to enforce a 
judgment, by the sale of the debtor’s property. 

Actio mandati : An action founded upon 
a contract of mandate. 

Actio negotiorum gestorum : A phrase 
denoting the actions between parties to a contract 
of agency. 

Actio non : The statement in a special plea 
that “ the said defendant ought not to have or 
maintain his aforesaid action/’ &c., against the 
defendant. 

Actio non accrevit infra sex annos: 
The name of the plea of the statute of limita¬ 
tions. 

Actio non datur non damniflcato: 
An action is not given to him who is not injured. 

Actio personalis : A personal action. An 
action in personam. 

Actio personalis moritur cum per¬ 
sona : “ A personal action dies with a person ” 

<—a maxim meaning that rights of action arising 


out of torts, are destroyed by the death of either 
the injured or the injuring person. This wa s 
the universal rule at common law, and is still 
the rule in many cases. Thus, an action for 
slander, battery, or the like, cannot be brought 
after the death of either party. But an action 
may be maintained by the executors or admin¬ 
istrators of a deceased person, in respect of an 
injury committed to his real or personal prop¬ 
erty during his lifetime, and, conversely, an 
action lies against the executors or administra¬ 
tors of a deceased person for any wrong com¬ 
mitted by him in respect of his real or personal 
property—provided that in each case the action 
is brought within a certain time. Further, a 
remedy is given to the near relatives of a per¬ 
son who has been killed by the wrongful act, 
neglect, or default of another. The result, there¬ 
fore, generally is that (1) in the event of the death 
of the injured person, the maxim only applies 
in cases of torts to the reputation and torts to 
the person not resulting in death, and that in all 
other cases the right of action survives to the 
representatives of the injured person; (2) in the 
event of the death of the tortfeasor, the maxim 
applies in all cases of injury to the person or 
reputation, so that the right of action only sur¬ 
vives against the representatives of a tortfeasor 
in cases of injury to property. See Abate¬ 
ment ; Personae. 

Actio pcenalis in hseredem non da¬ 
tur, nisi forte ex damno locupletior 
haeres factus sit: A penal action is not 
given against an heir, unless, indeed, such heir 
is benefited by the wrong. 

Actio pro socio: An action by which 
either partner could compel his co-partners to 
perform their social contract. 

Actio quselibet it sua via : Every ac¬ 
tion proceeds in its own way. 

Actio redhibitoria: An action to compel 
the seller to take back the thing sold, and tc 
restore the price paid, with interest. 

Actio stricti juris: An action in which 
the decision was regulated by the strict terms of 
the contract. 

Actio tutelae : An action based upon obli¬ 
gations growing out of such a relation as that of 
guardian and ward. 

Actio venditi: An action brought by a 
seller to compel the performance on the part of 
the buyer of a contract of sale. 

ACTION .—Norman-French: accioun , from 
Latin, actio. Britt. 128 a. 

§ 1. An action is a civil proceeding taken 
in a court of law to enforce a right. (See 
Cause of Action.) This is the technical 
legal meaning; the vernacular significa¬ 
tion—anything done or performed—is also 
frequent in jurisprudence. 

§ 2. In practice, an action is a proceed¬ 
ing commenced by a writ or summons, as 
opposed to “special proceedings” and 
“applications” in which the court and not 
the plaintiff, appears to be the actor, and 
which are commenced by motion, petition, 
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or some similar mode—and the ordinary 
stops in it are as lollows:—The first thing 
is to bring the parties before the court. 
For this purpose the writ or summons is 
prepared, issued and served by the plain¬ 
tiff on the defendant, and the defendant 
appears. The next thing is to ascertain 
Avhat is the question or dispute between 
the parties: this is done (unless the parties 
agree to state a special case) by the plead¬ 
ings: the plaintiff prepares and files, or 
serves his declaration or complaint, the 
defendant his answer, demurrer, or plea, 
and if necessary his counter-claim or 
notice to third parties, as the case may 
be; the plaintiff files or serves his reply 
or demurrer, and so on. This is called the 
joining of issue. 

\ 3. As soon as the parties are at issue, 
the next thing is to ascertain which of 
them is in the right; if the question is one 
of law raised by demurrer, it is argued be¬ 
fore the court, and judgment given for the 
party in the right; if it is a question of 
fact, it has to be tried or referred, and 
'ben the facts of the case have been ascer¬ 
tained from the evidence adduced on the 
trial or rs%rence [sec Verdict; Report), 
he judgment of the court is obtained, de¬ 
ciding what are the rights and liabilities 
of the parties on the facts as found; the 
costs are taxed, and the judgment is en¬ 
forced if necessary by execution. Accord¬ 
ing to the old writers, an action comes to 
an end when judgment is given. Litt. \ 
504; Co. Litt. 289 a. 

I 4. In addition to these usual steps, al¬ 
most every action involves a number of 
miscellaneous proceedings, such as mo¬ 
tions, injunctions, discovery and inspec¬ 
tion, accounts and inquires, commissions, 
new trials, appeals, Ac.; while many ac¬ 
tions come to an end before trial by dis¬ 
continuance or dismissal, or by the default 
of one of the parties, resulting in a judg¬ 
ment for the other. 

I 5. Test action. —Where a number of 
actions are brought by different plaintiffs 
whose claims arise out of the same facts 
(as where several shareholders in a com¬ 
pany bring separate actions against the 
promoters for misrepresentation, Ac.), the 
court generally allows one of them to be 
selected as a test action, on the condition 


that, if the plaintiff in that action fails, the 
other plaintiffs shall abandon their claims. 
W. N. (1878) 75. See Consolidation. 

2 6. Civil and criminal. —An action is 
“civil” when it lies to enforce a private 
right or redress a private wrong; it is 
“criminal” when instituted on behalf of 
the sovereign or commonwealth in order 
to vindicate the law by the punishment of 
a public offence; but in this latter sense, 
prosecution is the more appropriate term. 

2 7. Common law and statutory, as 

applied to actions, mean respectively those 
which may be brought at common law, 
and those which are based upon statutes 
creating them. 

2 8. On contract, or in tort, —Actions 
are on contract or in tort according as the 
cause of action is founded on a contract, 
or arises out of a tort. 

2 9. Popular actions—Qui tam ac¬ 
tions. —Popular actions are such as may 
be brought by any person, as in the case of 
a penal statute, which forbids some act or 
omission on pain of forfeiting a penalty to 
any such person as will sue for it. Some¬ 
times pari of the penalty is given to the 
crown or the public, and the rest to the 
informer, and then the suit is called a qui 
tam action, because it is brought by a per¬ 
son “qui tam pro domino rege y Ac., quam pro 
se ipso in hac parte sequitur 3 Bl. Com. 
161. See Informer. 

2 10. Chancery actions. —Actions in 
Chancery are equally various; the princi¬ 
pal kinds are injunction suits, actions to 
remove clouds upon title, actions for spe¬ 
cific performance, partnership actions ac¬ 
tions for accounts, redemption, foreclosure, 
execution of trusts, administration actions, 
Ac. Suit ( q . r.) is the more common word 
to distinguish an equitable action from one 
at law. 

2 11. Probate actions.— In England, pro¬ 
bate actions, or actions relating to wills and let¬ 
ters of administration, include the action for 
propounding a will in solemn form; the interest 
action, where the plaintiff claims the grant of 
letters of administration as one of the next-of- 
kin of a deceased person; and the revocation 
action, for revoking a probate or letters of ad¬ 
ministration. Smith Act. 32. 

2 12. Admiralty actions: in rem.— 
An admiralty action may be either in rem 
or in personam . By proceedings in rem f 
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the property in relation to which the claim 
has arisen, or the proceeds of the property 
when in court, can be proceeded against 
and made available to answer the claim. 
(Wms. & Br. Adm. 186.) Thus, a claim 
for damage caused by collision, or for sal¬ 
vage or necessaries, is generally enforced 
by an action in rem. Id. 64, 187. 

\ 13. Admiralty actions: in per¬ 
sonam. —An action in 'personam is an ac¬ 
tion against a particular person or persons, 
as in an ordinary action in a court of law. 
Of course, if the ship or other property in 
relation to which a claim arises is out of 
the jurisdiction, the action must be in per¬ 
sonam. 

§ 14. In English law, before the Judicature 
Acts, (and'in those of the States where the com¬ 
mon law practice prevails,) “action,” or “action 
at law,” generally means a proceeding in one of 
the common law courts as opposed to a suit in 
equity. In early times actions were divided into 
criminal and civil, criminal actions being ap¬ 
peals and other proceedings in the name of the 
crown. (Co. Litt. 284 b., 287 b.) In modern 
times, however, “action” always meant a civil 
action. 

§ 15. Real, personal, mixed.—In this 
sense, actions are divided into real, personal and 
mixed, real actions being those brought for the 
specific recovery of lands or other realty; per¬ 
sonal actions, those for the recovery of a debt, 
personal chattel or damages; and mixed actions, 
those for the recovery of real property, together 
with damages for a wrong connected with it. 
Litt. § 494; 3 Bl. Com. 117. As to real actions, 
see Wms. Seis. 156; Rose. Real Act. 

1 16. Local and transitory. —Actions 
are also divided into local and transitory, 
according as they are founded on such 
causes of action as necessarily refer to 
some particular locality (as in the case of 
trespasses to land) or not. 3 Bl. Com. 294. 

$ 17. “Faint’* and "false."—Another 
now obsolete distinction is between a feint, faint 
or feigned action—that is, one in which the 
words of the writ were true, yet, for certain 
causes not appearing on the writ, the plaintiff 
had no right to recover what he claimed—and a 
false action, or one in which the words were false 
or untrue. If a pereon recovered land against a 
tenant in tail by a feint or false action, after the 
death of the tenant in tail his issue could recover 
the land back again. Litt. §§ 688, 689. 

$ 18. Various other actions. — The 
following are the names of various par¬ 
ticular actions now mostly obsolete— 

Action of a writ : A phrase used when a 
defendant pleads some matter by which he shows 
that the plaintiff had no cauce to have the writ 
sued upon, although it may be that he is entitled 
to another writ or action for the same matter. 


Action of abstracted multures: Ao 
action for multures or tolls against those who are 
thirled to a mill, i . e. bound to grind their corn 
at a certain mill and fail to do so. 

Action of adherence : An action com¬ 
petent to a husband or wife to compel either 
party to adhere in case of desertion. 

Actions ordinary : All actions not rescis¬ 
sory. See infra. 

Ancestral action : One brought for the 
recovery of land, in which the plaintiff relies 
on the seizin or possession of his ancestor. 

Droitural action: One founded on the 
right, to determine the title to land, as distin¬ 
guished from a possessory action. 

Formed action : One for which a set form 
of words is prescribed. 

Petitory action : Same as Droitural, supra. 

Possessory action: One instituted to 
recover the possession, without of necessity de¬ 
termining the right. This action, and the pre¬ 
ceding one (Petitory) are in common use in 
Louisiana, owing to the adoption of the civil 
law practice there. 

Rescissory action : One brought for the 
purpose of avoiding a deed or other writing. 


Action, (defined). 3 Bl. Com. 117 ; Co. Lit. 
285, 285 a; 41 Ga. 223; 23 Me. 420, 425; 71 
Me. 404; 11 Abb. (N. Y.) Pr. 245; 1 Barb. (IT. 
Y.) 11; 2 Edw. (N. Y.) 572 ; 3 How. Pr. 56 ; 10 
Id. 1, 9; 19 Id. 419 ; 20 Id. 380; 72 Pa. St. 480. 

- (what proceedings are included;. 47 

Barb. (N. Y.) 452; 1 Code R. (K Y.) 70.; 3 Id 
246 ; 41 Conn. 329; 3 How. (N. Y.) Pr, 318; 4 
Id. 83; 10 Id. 1; 13 Id. 398 ; 2fandf. i X. Y.' 
231; 71 Pa. St. 170; 11 Mich. !™ ; 5 So. Cn: 
4i7. 

-(what are not included). 2 Abb. (X. 

Y.) Pr. 432; 1 Barb. (N. Y.) 11; 2 Hill \X.Y,; 
412; 2 How. (N. Y.) Pr. 35; 3 Id. 56; 63 Me. 
27 ; 20 Pick. (Mass.) 201; 2 Tliomp. & C. (XY\) 
431; 3 Code R. (N. Y.) 148 ; 1 Duer (X. Y.) 701. 

-(writ of error is). 71 Pa. St. 170. 

-(writ of error is not). 1 Barb. (X’.Y.) 

12. 

- -(distinguished from “ cause of action ”). 

41 Ga. 224. 

-(distinguished from “suit”). 1 Barn. & 

Ad. 200; 10 Paige (N. Y.) 515; 6 Ohio 499. 
-(civil and criminal distinguished). 9 

Iowa 114. 

-(as used in a statute). Willes 672; 1 

Harr. (N. J.) 243; 63 Ale. 27 ; 5 Mass. 141; 4 
Q. B. I). 459. 

-(in statute of limitations). 9 Pick. 

(Mass.) 242. 

-(in statute concerning witnesses). 29 

Ohio St. 86. 

-— (in common law procedure act). L. R. 

2 H. L. 391. . 

Action at law, (when indictment is). 6 

Oreg. 133. 

Action founded on contract or tort, (in 
a statute). 3 Q. B. D. 23; L. R., 8 C. P. 345. 
Action in rem, (foreclosure suit is). 5 Neb. 


Action to recover a chattel, (what is not). 
Hun. (N. Y.) 356, 361. 

Action for the iiecovery of real fro^ 
(in a statute). 25 Minn. 183. 
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Action, another pending, (plea of). 5 

Halst. (N. JA *J76; 1 Cow. (N. Y.) 116. 

Actions, (covenant to save harmless from). 
Shep. Touch. 389 ; 8 East 593; 6 Wend. (N. Y.) 
404. 

-(release of). 1 Carth. 120; Co. Lit. 

291, 292; 1 Cro. 14; Dy. 56, 307: Holt 620; 
Ld. Ravin. 235; 3 Lev. 274; 6 Moa. 35; 12 Id . 
291; Shep. Touch, 338, 340, 341; 1 Show. 153; 
1 Serg. & R. (Pa-) 410. 

Actions, all now depending, (release of). 
Ld. Rnyrn. 964. 

Actions, claims and demands, (release of). 

1 Cow. (N. Y.) 122. 

Actions, suits and demands, (release of). 

2 Bulstr. 231, 2S6 ; 5 Co. 56, 70; Co. Lit. 290 ; 
Cro. Eliz. 580; Cro. Jac. 170, 300, 486, 623. 

Actions, suits, quarrels and trespasses, 
(release of). Dy. 217 b. 

Actions, (submission of). 15 East 213; 1 
Stark. Ev. 200. 

Actions between A. and B., (submission of). 
11 East 189. 

Actions, personal suits and quarrels, 
(in submission). Ld. Raym. 115. 

Actions bring, (power to trustees to). Will. 
Trust. 151. 

ACTIONABLE.—That for which an 
action will lie: thus, when slanderous 
words are spoken, they are called “ac¬ 
tionable per se” when an action for slan¬ 
der may be brought upon them without 
alleging special damage. 

ACTlt)NARY.—A foreign commercial 
term for the proprietor of an action or share of 
a public company's stock, a stockholder. 

ACTIONES NOMINATES.—Named ac¬ 
tions. W rits for which there were precedents 
prior to 13 Edw. I. c. 34. 

ACTON BURNELL.—The statute 11 
Edw. L (1233) for the collection of debts. It 
takes its name from the fact that the parliament 
which enacted it, sat at the time at the village 
of Acton Burnell. 

ACTOR, is used to denote the person 
who has the active claim in a judicial 
proceeding, as distinguished from reus , the 
defendant, e . g. a plaintiff, or a claimant, 
or a demandant under the old practice. 
So, in an action of replevin, although the 
pereon who actively claims the distress 
(the distrainor) is in point of form the de¬ 
fendant, he is regarded as actor equally 
with the plaintiff, who i9 in possession of 
the goods distrained, and merely resists 
the defendant's claim for their return. Co. 
Litt. 127 b. The term actor is borrowed 
from the Roman law. Just. Inst IV 6 
12 . ' 


Actor qui contra regulam quid ad- 
duxit, non eat audiendus : A plaintiff is 
not to be heard who has advanced anything 
against authority. 

Actor sequitur forum rei : A plaintiff 
follows the court of the defendant. 

Actore non probante reus absolvi- 
tur: When the plaintiff does not prove his 
case the defendant is acquitted. 

Actori inoumbit onus probandi: 

The burthen of proof lies on a plaintiff. 

Acts, (in power of attorney). 7 Barn. & C. 
278. 

-(covenant against lessor's). 1 Bam. & 

C. 457. ^ ' 

-(legislative and judicial, distinguished). 

18 Ann Dec. 236, n. 

ACTS OF COURT.— Memoranda in the 
nature of pleas, made in the English Admiralty 
Courts. Tenders must be made by acts of court. 
Abb. Sh. 403; Dunl. Adm. Pr. 104, 105; 4 C. 
Rob. Adm. 103; 1 Hagg. Adm. 157.— Bouvier . 

ACTS OF SEDERUNT. — Ordinances 
made by the judges of the Scotch Court of Ses¬ 
sion, by virtue of an act of the Scotch Parlia¬ 
ment, passed in 1540, for regulating the forms 
of proceeding in that court. 

ACTUAL. —Existing in act, and at the 
present time, as opposed to that which is 
merely theoretical or possible. 

Actual, (defined). 31 Conn. 213. 

Actual cash payment, (in a statute). 103 
Mass. 17; 34 Pa. St. 344. 

Actual change of possession, (in chattel 
mortgage act). 2 Hill (N. Y.) 628. 

ACTUAL COST. —The purchase price; 
that which has been actually paid, without 
gard to the market value of the thing purchased. 

Actual cost, (in a statute). 2 Mas. (U. S.) 
48, 393. 

-(of running trains, in a railroad lease). 

9 Gray (Mass.) 226. 

- (in revenue laws). 2 Mas. (U. S.) 

48; 2 Story (U. S.) 421. 

ACTUAL DAMAGES.—The amount of 

compensation to be recovered for a real Iosb Of 
injury, as distinguished from a nominal sum, or 
a sum awarded by way of punishment of the 
wrong-doer. See 1 Gall. (U. S.) 429. 

ACTUAL DETERMINATION. — A 
right of appeal is, by some statutes, given only 
from the actual determination of the court. 
What is an actual determination, see 3 Daly (N. 
Y.) 422; 42 How. (N. Y.) Pr. 255; 46 N. Y. 
358 ; 47 N. Y. 67, 244. 

Actual employment as attorney, (in 
statute relative to articled clerks). L. R. 9 Q. 
B. 1. 

Actual market value, (in a statute). 1 

Ben, (U, S.) 241, 249. 
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ACTUAL NOTICE—A notice really 
given in distinction from one inferred or im¬ 
puted by the law on account of the existence 
of means of knowledge. 

Actual notice, (defined). 14 Ga. 145. 

-— (of unregistered deed). 35 Me. 556. 

ACTUAL OCCUPATION OR POS¬ 
SESSION. —An open, visible occupancy as 
distinguished from the constructive one which 
follows the legal title. 

Actual occupant, (in statute relative to 
ejectment). 11 Abb. (N.Y.) Pr. 101. 

Actual ouster, (defined). 45 Iowa 285. 

ACTUAL PAYMENT.—In statutes per¬ 
mitting the creation of limited partnerships, 
there is usually a provision that at the forma¬ 
tion of the partnership proof must be made of 
the actual payment of the capital. Wh -it is an 
actual payment, under such statutes, see 39 Barb. 
(N.Y.) 283; 34 Pa. St. 344. 

Actual place of abode, (in tax act). 9 R. 
I. 240. 

Actual possession, (what constitutes). 1 Mc¬ 
Lean (U. S.) 266; 11 Pet. (U. S.) 41; 30 Iowa 
239. 

-(of land, in a statute). 59 N.Y. 134; 

L. R. 8 C. P. 281, 306; 30 Iowa 239. 

-(in statute relative to determination of 

claims to land). 7 Hun. (N. Y.) 616; 59 N.Y. 
134. 

- (under statute, by tenant claiming 

compensation for improvements). 52 Me. 33. 

Actual residence, (in limitation law). 73 
.01. 16. 

Actual sale, (for taxes, what is). 5 Neb. 
269. 

Actual seizure, (under fi.fa,) L. R. 6 Ex. 
203. 

ACTUAL TOTAL LOSS.—A phrase 
used in marine insurance to denote such loss of 
property insured as deprives the party insured 
of the original thing, in distinction from any 
injury to the property which, although not 
amounting to such a loss, gives the insured the 
right to recover the insurance money. See 
Abandonment; Insurance. 

Actual total loss, (in marine policy). 25 
Ohio St. 64. 

Actually occupied, (in a statute). 1 Pick. 
(Mass.) 387. 

Actually received, (in a will). L. R. 12 
Ch. D. 639. 

Actuarius.—A notary; one who drew up 
statutes; a paymaster of soldiers. 

ACTUARY.—A registrar of a public 
body; the manager of a joint-stock com¬ 
pany, particularly of an insurance com¬ 
pany. In America, the officer who com¬ 
putes or calculates the risks and rates of 
premium for insurance. 


ACTUM. —A deed; something done in 
writing, as distinguished from yestum, a thing 
done without writing. 

ACTUS.— An act or action (q . v.), prin¬ 
cipally used in such phrases as— 

Actus curiae neminem gravabit: An 
act of the court prejudices no one. 

Actus Dei vei legis nemini facit in- 
juriam: An act of God or of the law does 
injury to no one. 

Actus me invito factus, non est 
meus actus : An act done by me against my 
will is not my act. 

Actus non facit reum, nisi mens sit 
rea: An act does not make a man guilty, un¬ 
less he be so in intention. 

AD.—At, for, in, to, near, until. Used 
in various Latin phrases, such as— 

Ad abundantiorem cautelam: For 

greater caution. 

Ad admittendum clericum: For the 
admitting of the clerk. A writ commanding 
the bishop to admit his clerk, upon the success 
of the latter in a quare impediL 

Ad aliud examen: To another tribunal. 

Ad audiendum et terminandum: 
To hear and determine. 

Ad captum vulgi: Adapted to the com¬ 
mon understanding. 

Ad colligendum bona defuncti: To 
collect the goods of the deceased. Special let¬ 
ters of administration granted to a “ collector,” 
where the probate of a will, or the appointment 
of a regular representative, is delayed. 

Ad communem legem: At common law. 
An obsolete writ for the recovery, by the rever¬ 
sioner, after the life tenant's death, of lands 
wrongfully alienated by him. 

Ad comparendum et ad standum 
juri: To appear and to stand to the law, i. e. 
abide the judgment of the court. 

Ad compotum. reddendum: To render 
an account. 

Ad custagia, or ad custum; At the 
costs. 

Ad damnum: To the damage. The clause 
in a writ or declaration alleging the amount of 
plaintiff's loss or injury. 

Ad diem: At the day. 

Ad ea quae frequentius accidunt 
jura adaptantur: The laws are adapted to 
those cases which more frequently arise. 

Ad effectum sequentem: To the effect 
following. 

Ad excambium: For exchange, or com¬ 
pensation. 

Ad exhaBredationem: To the disherison. 

Ad exitum: At the end; at issue. 

Ad feodi firmam: To fee farm. 

Ad fldem: In allegiance. 

Ad Alum medium aquae: To the thread 
or centre line of the 6tream. See Ang. Waterc. 
4; 5 Binn. (Pa.) 12; 6 Cow. (N. Y.) 518, 579; 

3 Greenl. (Me.) 269; 1 Halst. (N. J.) 1; 20 
Johns. (N. Y.) 99; 4 Mas. (U. S.) 397; 1 
McCord (S. C.) 580: 2 N. H. 371; 5 Paige (N. 
Y.) 143- 4 Pick. (Mass.) 263; 5 Id. 199; 1 



AD. 


( 25 ) 


ADEEM. 


Rind. (Va.'l 420: 3 Id. 35 ; 12 Sere. & R (Pn.) 
205; 14 Id. 71. 73 : 5 Wend. (N. Y.) 423, 465 ; 
13 Id. 363: 5 Wheel. Am. C. L 414; 8 Id. 370; 
1 Yeaies l’.i.' 169; 3 Barn. & Ad. 304; 1 Chit. 
Gen. IV. 191-2; 1 Sim. & S. 190; 3 Stark. Ev. 
1674; 1 Str. 1S1-6. 

Ad fllum medium vise : To the centre 
of the way or road. See 7 Taunt. 39. 

Ad fliiem: At, or near to the end. 

Ad gaolos deliberandus: To empty the 


gaols. 

Ad hominem: To the person. Used with 
reference to a personal argument. 

Ad idem: Tallying in the essential point. 

Ad inde requisitus: Thereunto required. 

Ad infinitum: Without limit. 

Ad inquirendum: To inquire. A writ 
commanding inquiry to be made of anything 
relating to a cause in the Superior Courts. 

Ad interim : In the meantime. 

Ad jugendum auxilium: To join in aid. 

Ad jura regis: To the rights of the King. 
A writ brought by the King’s clerk, presented to 
a living, against persons endeavoring to eject 
him, to the prejudice of the King’s title. 

Ad largum: At large. 

Ad litem: For the purposes of the suit: 

Ad longum : At length. 

Ad lucrand um vel perdendum : For 
gain or loss. 

Ad majorem cautelam: For greater 


security. 

Ad mordendum assuetUB : Accustomed 
to bite: 

Ad nocumentum: To the hurt, or nui¬ 


sance. 

Ad ostium ecclesiae: At the church 
door. See Dower. 

Ad proximum antecedens flat rela- 
tio nisi impediatur sententia: Let rela¬ 
tion be made to the nearest antecedent, unless it 
be prevented by the context. 

Ad quserimoniam; At the complaint of. 

Ad quern: To whom. 

Ad quito: Payment. 

Ad quod damnum: To what damage. 
A writ commanding the sheriff to inquire as to 
what damage an act proposed to be done will 
tend. The writ is also said to have been form¬ 
erly issued before the king granted certain liber¬ 
ties, such as fairs, markets, <fec., which might be 
prejudicial to others. Termed de la Ley , s. v. 

Ad quod non fuit responsum: To 
which there was no answer. 

Ad rationem ponere: To cite to appear; 
to arraign. 

Ad reparationem ©t eustentatio- 
nem: For repairing and keeping in condi¬ 
tion. 

Ad respondendum: To answer. 

Ad satisfaciendum: To satisfy. 

Ad sectam: At suit of. 

Ad terminum annorum: For a term of 
years. 

Ad tristem partem stremia est sus- 
picio : Suspicion lies heavy on the unfortunate 
side. 

Ad tunc et ibidem: Then and there. 
Used in alleging time and place in an indict¬ 
ment. 

Ad unguem: Perfectly finished. 


Ad usum et commodum: To the us< 
and benefit. 

Ad valentiam, valorem : To the value 

Ad valorem : According to the value. Ac 
valorem duties are those estimated at a percent¬ 
age of the value of the goods. Specific, duties 
are those where a specified sum is charged upon 
each article irrespective of its value. (Jrabbe 
Adm. 499. 

Ad ventrem inspiciendum : To inspect 
the womb. A writ for the summoning of a jury 
of matrons to determine the question of preg 
nancy. 

Ad vitam aut culpam : An office to 
terminate only at death, or on the delinquency 
of the holder. An office held quamdiu se bene 
gesserit , so long as he conducts himself properly. 

Ad voluntatem Domini : At the will of 
the Lord. 

Ad waractum : To follow. 

ADDICTIO. —The giving up to a creditor 
of his debtor’s person by a magistrate; also, the 
transfer of the debtor’s goods to one who assumes 
his liabilities. 

Additio probat minoritatem : An ad¬ 
dition shows inferiority. 

ADDITION •—Latin: additio, an adding to. 

Something added to a man’s name, more 
perfectly to identify him by showing of 
what estate, degree , mystery or place he is. 
Additions of estate are: yeoman, gentle¬ 
man, esquire, &c. Additions of degree 
are names of dignity, such as knight, earl, 
duke, &c. Additions of mystery are: 
scrivener, painter, printer, carpenter, &c. 
Additions of place are additions of the 
place of residence, as A. B.,of New York, 
&c. 

Addition, (of occupation, to name in crimi¬ 
nal pleading). Stark Cr, PL 52, 53. 

-(to a building, in mechanic’s lien act). 

3 Dutch. (N. J.) 131; 5 Yr. (N. J.) 352; 3 
Stockt. (N. J.) 321, 413; 8 C. E. Gr. (N. J.) 
175. 

Additional, (security for guardian). 53 
Miss. 626. 

ADDITIONAXjES.—P ropositions or terms 
added to a former agreement or contract. 

ADDRESS.—(1) The technical de¬ 
scription, in a bill in equity, of the court 
in which the plaintiff sues. (2) A docu¬ 
ment formally addressed to the executive 
by one or both houses of the legislative 
body, requesting him to perform some act. 

Addressed to A., (a letter). 9 Wend. (N. 
Y.) 272. V 

ADEEM —ADEMPTION.—Latin: ad- 

imere, to take away. 

The use of the term as applied to lega¬ 
cies is taken from the Roman law, though 
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there it signified to revoke. (2 Just. Inst. 
20; Dig. xxxiv., 4.) Ademption takes 
place where a legacy is given, consisting 
of specific property which can be identi¬ 
fied as belonging to the testator at the 
time of making his will, and the testator 
afterwards parts with or alters the descrip¬ 
tion of the property. Thus, if a testator 
bequeaths his gold chain to A., and after¬ 
wards sells it, or converts it into a cup or 
the like, the legacy is adeemed—that is to 
say, A. gets nothing. (Wms. Ex. 1225; 
Wats. Comp. Eq. 1242. See the curious 
case of Morgan v. Thomas, 6 Ch. D. 176.) 
It seems to be doubtful whether the testa¬ 
tor revives an adeemed specific legacy by 
afterwards acquiring an article which an¬ 
swers the description of the original legacy. 
See 2 White & T. Lead. Cas. 272, notes . 

Ademption, (defined). 16 N. Y. 9, 40. 

-(of legacy, what is). 17 Ind. 155 ; 48 

Id. 1; 6 Pick. (Mass.) 48; 23 N. H. 212; 2 
Halst. (N. J.) 423; 2 Strobh. (S. C.) 1. 

———- (of legacy, by advancement). 16 N. 
Y. 9. 

-(of legacy, distinguished from satisfac¬ 
tion). 9 Barb. (N. Y.) 35; 3 Duer (N. Y.) 
477, 541. 

-(of legacies, doctrine ae to not appli¬ 
cable to devise). 3 Duer (N. Y.) 477 ; Id. 541. 

Adequate crossing, (over railroad track). 
37 Iowa 119. 

Adhering to enemies, (in U. S. Constitu¬ 
tion). 2 Abb. (U. S.) 364; 2 Wheel. Cr. Cas. 
xxvii. 

ADIRATUS.—A price or value set upon 
things stolen or lost, as a recompense to the 
owner. 

ADJACENT .—Latin: ad and jacio , to lie 
near. 

Lying next to or bordering upon. 

Adjacent, (defined). 19 Barb. (N. Y.) 540, 
556 ; 6 Cow. (N. Y.) 544 n . 

-(when eynon. with “contiguous”). 7 

La. Ann. 76. 

-(in statute authorising entry oil lands). 

1 Cooke (Tenn.) 128. 

Adjacent land, (in a Btatute). 19 Barb. 
(N. Y.) 556. 

Adjacent owner, (in statute relative to 
lands under water). 16 Hun (N. Y.) 380. 

Adjacent to a river, (in a deed). 20 
Wend. (N. Y.) 149; 3 Cai. (N. Y.) 319; Aug. 
Waterc. 4. 

Adjoined to or occupied, (with a dwell¬ 
ing-house). 1 Mich. (N. P.) 27. 

Adjoining, (in public health act). 1 Ex. D. 
336. 

-(in statute relative to arson), 3 Park 

(N. Y.) Cr. 59. 

-(in act taking lands for railroad). 14 

Vr (N. J.) 112. 


Adjoining, (as respects towns). 46 Iowa 256: 
32 Barb. (N. Y.) 440; 31 N. Y. 289. 

Adjoining a fishery, (grant of lands). 
Davies 156. 

Adjoining any dwelling house, (in a 
statute). 1 Chit. Gen. Pr. 178, 193. 

-(in larceny act). Moo. & M. 341, 344. 

Adjoining buildings, (what are). Ld. 
Raym. 276. 

Adjoining closes, (right to dig, build, Ac., 
on their lines). 9 Bam. & C. 725; 4 Car. & 
P. 161; 1 Cromp. & J. 20; 4 Man. & By. 625; 
3 Taunt. 138 ; 1 Ventr. 237, 239 ; 12 Mass. 157, 

! 223. 

Adjoining land, (what is). 1 Mass. 231; 6 
Id, 435 ; 7 Id. 499. 

-(taking of, to enlarge burial ground), 

j 103 Mass. 116. 

Adjoining or appurtenant thereto, (in 
a statute). 101 Mass. 24. 

Adjoining owner, (in lands clauses consoli¬ 
dation act). L. R. 4 H. L. 610. 

Adjoining property, (in a covenant). L. 
R. 11 Eq. Cas. 338. 

Adjoining property, my, (in a will). 11 
East 296. 

Adjoining the sea, (owner of upland.) 6 
Mass. 435. 

Adjoining to or occupied, (in burglary 
statute). 1 Mich. N. P. 27. 

ADJOURN .—French: adjoumer. 

To put off to another time, or indefinitely. 

Adjourn, (defined). 14 How. (N. Y.) Pr. 58. 

-(when svnon. with “ postpone ”). Penn. 

(N. J.) 184. 

sale of land). 14 How. (N. Y.) Pr. 58. 
when justice may). Penn. (N. J.) 254. 

Adjournamentum est ad diem di- 
cere, seu diem dare: An adjournment is 
to appoint a day, or to give a day. 

Adjourned session, or term, (defined). 22 
Ala. 57; 6 Wheat. (U. S.) 106, 109; 1 Root 
(Conn.) 222. 

Adjourning case, (after hearing testimony). 
Penn. (N. J.) 280, 521. 

Adjourning sale, (by sheriff, publication 
not necessary). 1 Green (N. J.) Ch. 311. 

- (by sheriff, for want of bidders). 3 

Halst. (1ST. J.) 271. 

ADJOURNMENT.— The temporary 
or final dissolution of a court, legislative 
assembly or public meeting, and dismissal 
of business before it; if final, the adjourn¬ 
ment is said to be sine die. 

Adjournment, (by arbitrators). Coxe (N. 
J.) 385. 

-(in justice’s court). Penn. (N. J.) 

254, 621, 920, 953; 5 Halst. (N. J.) 55; 7 Id. 
187, 203; 2 Green (N. J.) 34, 590. 

—-(of legislature). 6 Rich. (S. C.) 390. 

-(of parliament). 1 BL Com. 186. 

-(of town meeting). 8 Cow. (N. Y.J 

286 ; 5 N. Y. 22. 
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ADJOURNMENT DAY. —A further 
day appointed by the judges at the regular Sit¬ 
tings at Aist 1'riu $ to try issues ot fact not then 
ready tor trial. 

ADJUDGE.- Latin: adjudxcare, to judge. 

To decide, settle, or decree judicially; to 
sentence or condemn. 

Adjudge, (when synon. with “ declare/” 
“deem”). 6 Ilal^t. (N.J.) 218; 67 N. Y. 107. 

Adjudged, (in a statute). 6 Halst. (N. J.) 
217 ; 69 N. Y. 107 ; 3 Burr. 1532. 

Adjudged costs, (in a statute). 13 Serg. & 
K. (Pa.) 303. 

Adjudged invalid, (in statue relative to tax 
titles). 15 Minn. 479. 

A D JUDIC AT AIRE. —A term used to 
designate a purchaser at a judicial sale, in Can¬ 
ada. 

Adjudicated, (to be, in act of congress). 8 
Pet. (U. S.) 445. 

ADJUDICATION.—The judgment or 
decision of a court. The term is princi¬ 
pally used in bankruptcy proceedings, the 
adjudication being the order which de¬ 
clares the debtor to be a bankrupt. 

In Scotch law, adjudication is a process for the 
transfer of a debtor's estate to his creditor.— 

Bouvier . 

Adjudication, (when may be pleaded as res 
adjudicata). 25 "Wend. (N. Y.) 64. 

ADJUNCTION.—A civil law term 
nearly equivalent to accession. It means 
the joining of one person's property to 
that of another permanently, as the build¬ 
ing a house upon another's land, painting 
a picture on another's canvass, and the 
like. 

Adjunctum assessorium: An acces¬ 
sory or appurtenance. 

ADJURATION*—A swearing or bind¬ 
ing upon oath. 

ADJUSTMENT.— French: ajuitemerU. 

\ 1. Marin© insurance.— In the law of 
marine insurance adjustment is the ope¬ 
ration of settling and ascertaining the 
amount which the assured, after allow¬ 
ances and deductions are made, is enti¬ 
tled to receive under the policy, and fixing 
the proportion which each underwriter is 
-able to pay. (Sin. Merc. L. 392; Maud, 
fe P. Mer. Sh. 418.) The term is similarly 
applicable to the other species of insur- 
though not so commonly used. 


1 2. Of average. —Similarly, adjust¬ 
ment of average is the process of calcu¬ 
lating the values at which the articles 
which are to contribute are to be taken. 
“ The rule now adopted in England is to 
value the goods sacrificed as well as the 
goods saved at their selling price, if the ship 
arrives at her port of destination, and the 
valuation is made there; but if she puts 
back to her lading port, and the average 
is adjusted there, the invoice or cost price 
is taken, no other being well ascertaina¬ 
ble.” Maud. & P. Mer. Sh. 328. See Aver¬ 
age. 

A DLEGARE.—To purge one's self of 
crime by oath. 

A DM ANUENSIS.—A person who swore 
by laying his hands on the book. 

ADMEASUREMENT — 

2 1. In the early English law, admeas¬ 
urement of dower was a writ or action 
brought where a widow had taken or had 
assigned to her for her dower more than 
she was entitled to. In such a case the 
person aggrieved was entitled to have her 
proper share of the land ascertained by 
the sheriff. (Co. Litt. 39a. See the pro¬ 
ceedings described in Britt. 263 a, where 
the admeasurement is done by extent, q. v.) 
This mode of proceeding was long ago su¬ 
perseded by the more convenient remedy 
of a suit in equity brought for the same 
purpose, and the action of admeasure¬ 
ment seems now to have been abolished 
in England by stat. 3 and 4 Will. 4, c. 27. 
In some of the States the statutory pro¬ 
ceeding enabling a widow to compel the 
assignment of dower is called admeasure¬ 
ment of dower. 

\ 2. So, in English law, the action for ad¬ 
measurement of pasture, was anciently the rem¬ 
edy against a person who surcharged a common. 
The modern remedy is a distress or action of 
trespass by the lord, or an action for damages 
(formerly one of the class of actions on the case) 
by any commoner aggrieved by the surcharge. 
Wms. Comm. 121. 

ADMINICLE.—Aid, help, or support. 

ADMINICULAR EVIDENCE.—Ex¬ 
planatory or completing testimony. 

ADMINICULATE.—To give adminiculai 
evidence. 

Administering poison, (defined). 11 Fla. 
247; 33 How. (N. Y.) Pr. 66, 223; 34 N. Y. 223; 
23 Ohio St. 146; 4 Carr. & P. 369. 
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Administering potion, (to procure abortion). 
2 Barn. & C. 608. 

ADMINISTRATION. — Latin : admin - 

istrare , to assist in. 

I 1. Administration is where the rights 
of one or more persons in relation to an 
estate, property or collection of assets are 
adjusted and protected. The term is ap¬ 
plied to the duties of executors, adminis¬ 
trators, trustees, &c., in managing the 
property committed to their charge, pay¬ 
ing debts, dividing the surplus assets, &c. 

\ 2. Order of adminietration. —The 
order in which the assets (q. v.) of a de¬ 
ceased person are applied in paying his 
debts, so as to exhaust one class of assets 
before coming on another, and so as to pay 
one class of debts in preference to another 
if the assets are not sufficient for the pay¬ 
ment of all, is called the order of admin 
istration. Thus, if a testator dies leaving 
as residuary personal estate sufficient to 
pay all his debts, they are paid out of that 
residue, so as to leave the legacies and 
real estate untouched. If the r esidue 
were not sufficient, his real estate devised 
for payment of debts would be taken be¬ 
fore his real estate which had descended 
to his heir, and so on. 

3 3. The various kinds of adminis¬ 
tration, provided to meet cases of special 
emergency are: ad collegendum, for 
the collection and preservation of perish¬ 
able property; ancillary, granted at the 
place where assets of one dying in a for¬ 
eign jurisdiction are found; cseterorum, 
granted to administer the residue of an 
estate, where it could not be fully admin¬ 
istered under letters previously issued, the 
powers granted by which have been fully 
exhausted; cum testamento annexo, 
granted where a testator fails to appoint 
an executor, or the appointee dies, is in¬ 
competent, or renounces; de bonis non, 
granted after the death of an administra¬ 
tor who has not fully administered; de 
bonis non cum testamento annexo, | 
granted upon the death of an executor 
who has not fully administered; durante 
absentia, granted during the executor's J 
absence, and pending the proving of the j 
will; durante minori setate. granted 
where the executor is a minor, and con¬ 
tinuing until he attains lawful age to act; 
foreign, granted bv a foreign power and 


exercised in virtue thereof; pendente 
lite, granted (generally to an officer of 
the court) during the pendency of a legal 
contest respecting the will, or right to let¬ 
ters; public, granted to an officer called 
the public administrator on the death of 
an intestate leaving no relatives entitled to 
letters; special, granted to administer 
for a limited time, or in respect to some 
few particular effects of the decedent. 

Administration, (in a statute). 37 Iowa GS4. 

- (letters of, admitted by plea in justice's 

court). Penn. (X. J.) 166, 167, 231, 746. 

ADMINISTRATOR, in the most usual 
sense of the word, is a person to whom let¬ 
ters of administration, that is, an authority 
to administer the estate of a deceased per¬ 
son, have been granted by the proper court. 
He resembles an executor, but, being ap¬ 
pointed by the court and not by the de¬ 
ceased, he has to give security for the due 
administration of the estate,- by entering 
into a bond with sureties, called the ad¬ 
ministration bond. (Browne Prob. Pr. 150, 
197.) As to the varieties of administrators, 
see Grant; also Executor; Letters of 
Administration. 

Administrator, (in a statute). 11 Gray 
(Mass.) 28. 

- (judgment against). Penn. (N. J.) 

457, 625, 843, 926; South. (X. J.) 288, 363, 686. 

- (used instead of executor). 2 Cush. 

(Mass.) 184; 97 Mass. 34, 401. 

ADMINISTRATOR - IN - LAW. — In 

Scotland, the father is termed the administrator- 
in-law for his children. His power as such is 
over any estate descended to his children except 
where the donor has placed it in charge of some 
other person, and this power continues so long 
as his children live with him, or at his expense; 
in case of a daughter it ceases upon her marriage. 

Administrators, (A. covenants for himself 
adm. to furnish apprentice). 1 Hay (Conn.) 30. 

-(judgment against). 4 Halst. (X. J.) 

381; 3 Id. 272. 

-(power of, to sue and be sued). 1 Halst* 

(X. J.) 195. 

-(to act jointly). 1 Halst. (X. J.) 195. 

ADMIRAL . —Spanish: almirante ; Italian: 
almiraglio: French: ainiral, from Arabic amir, com¬ 
mander, with the Arabic definite article ‘ al” affixed 
or suffixed. Diez. Etym. Worth. 

g 1. Lord High Admiral.—' “ Very 
early records [English] refer to an office 
of state, to whom the keeping of the se* 
was intrusted by the crown. He seems to 
have been called custos maris , and in later 
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times admiral. Whether judicial functions 
were originally conferred upon him or not 
may he matter of doubt; but as soon as 
maritime a flail's began to assume import? 
Alice, matters happening at sea, and not 
within any county from whence a jury 
could be summoned, requiring judicial in¬ 
vestigation, were referred to him for adju¬ 
dication. At what period a regular tribunal 
for the exercise of the duties thus cast upon 
the admiral was first erected, is a question 
much debated among antiquaries; but it 
is certain that in the reign of Edward III. 
the Court of the Admiral was firmly estab¬ 
lished, and in the succeeding reign it was 
sufficiently powerful to assert prominent 
jurisdiction.” (Wins. & B. Adm. 3; Co. 
Litt. 260 b; Co. Fourth lust. c. xxii.; Spelm. 
Post. Works 217.) The lord high admiral 
had two functions, first as chief of the 
court called after him (see High Court of 
Admiralty), though in practice this was 
presided over by his deputy, and secondly 
as exercising general authority over the 
naval strength of the kingdom. (H. Cox’s 
Eng. Gov. 716.) In more modern times, 
however, the judge of the Admiralty Court 
was appointed by the crown, and the naval 
authority of the admiral is now always dele¬ 
gated to commissioners called the lords of 
the admiralty. Id. 720. 

3 2. Admirals in the navy. —Admiral 
is also the title of high naval officers; they 
are of various grades—rear admiral, vice- 
admiral, admiral, admiral of the fleet—the 
latter being the highest. (Encycl. Brit. v. 
Admiral.) In the United States there are 
but two grades, vice-admiral, and rear- 
admiral. 

ADMIRALTY.—(1) The power, or 
officers, appointed for the management of 
naval affairs. (2) The building where the 
lords of the admiralty transact business.— 
Webster. (3) The court in which jurisdic¬ 
tion of maritime causes, civil and criminal, 
is vested. (4) The system of jurisprudence 
under which maritime causes are tried and 
determined. 

2 1- Ip England, admiralty matters may be 
said to include civil questions relating to the 
possession, mortgage, damage, salvage and tow¬ 
age of ships, and claims in respect of necessaries 
and wages. They were formerly within the 
jurisdiction of the High Court of A dmir alty, 
which originally had exclusive jurisdiction m 
All matters arising wholly upon the sea, includ¬ 


ing crimes committed on the sea, and offences 
against discipline in the royal navy; but by 
various acts concurrent jurisdiction in criminal 
matters was given to other courts, so that practi¬ 
cally its jurisdiction was limited to civil matters. 
(Wins. & B. Adm.; Rose. Adm., passim; 3 
Steph. Com. 341; 4 Id. 311; 2 Ex. D. 63.) By 
the judicature acts, 1873, 1875, its jurisdiction 
has been transferred to the High Court of J us- 
tice, and the judge of the Admiralty Court made 
a judge of the Probate, Divorce and Admiralty 
Division of the High Court, (Jud. Act, 1873, 
33 3, 31.) As to the various kinds of admiralty 
actions, see Action ; also Appraisement ; Ar¬ 
rest ; Bail ; Caveat ; Intervene ; Mar¬ 
shal ; Monition ; Prize. 

2 2. In the United States, the admi¬ 
ralty jurisdiction is primarily vested in the 
United States District Court, subject to re¬ 
moval in certain cases to the Circuit Cour^ 
and ultimately to the Supreme Court, The 
territorial courts, also, have admiralty pow¬ 
ers in some cases. As to locality, the jur¬ 
isdiction is not confined, as in England, to 
places where the tide ebbs and flows, (1 
Biss. (U. S.) 29; 3 Blatchf. 435; 11 Wall. 
1), but extends to all navigable waters, in¬ 
cluding the great lakes upon the Canadian 
border, (Rev. Stat. 3 566; 4 Wall. 555), and 
the following matters, among others, have 
been held to be within it: Accounting be¬ 
tween part owners and others, (Abb. Adm. 
529, 579; 2 Curt. 79, 427; 17 How. 477; 1 
Newb. Adm. 95; 2 Paine 202; 11 Pet. 175; 
3 Ware 28). Affreightment contracts , (Abb. 
Adm. 67; 1 Blatchf. 173; 3 Id. 279; 2 Curt. 
271; 1 Dill. 460; 5 Wall. 481). Questions 
of average , (2 Curt. 72; 7 How. 729; 8 Id. 
615; 19 Id. 162; Ole. Adm. 12, 89). Con¬ 
troversies over bills of lading , (1 Blatchf. 358 ; 
2 Curt. 271; Ole. Adm. 12). Bottomry 
bonds, (Crabbe 326; 2 Gall. 191; 2 Sumn. 
157; 1 Wash. C. C. 293). Charter parties , 
(1 Blatchf. 360, 569; 22 How. 491; 1 Ware 
149; 2 Id. 82). Claims of mechanics and 
materialmen , (3 Blatchf. 528; 14 Id. 24; 
Crabbe 426, 479, 534; Gilp. 1, 473; Ole. 
229; 9 Wheat. 409; 12 Id. 611). Claims 
for salvage services , (1 Blatchf. 414; Blatchf. 
& H. 34, 235; Brown Adm. 68). Contro¬ 
versies between carrier and passenger , (1 
Blatchf. 360,569; Gilp. 184; 4 Wall. 411). 
Claims under marine policies , (Bee Adm. 
199; 2 Curt. 322; 2 Gall. 398; 3 Mas. 6; 
11 Wall. 1). Forfeitures , (4 Biss. 156; 11 
Blatchf. 416; 1 Wheat. 9; 12 Id. 1). Loans 
and advances , (Bee Adm. 116; 4 Biss. 234; 
17 How. 477; Newb. 514; Ole. 120). Mort - 
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gages of vessels, (1 Ben. 461; 3 Blatchf. 67; 
2 Hughes 70; 2 Woodb. & M. 87, 92,118). 
Ransom bills, (Bee 128; 2 Gall. 325). Claims 
for seamen's wages , (Abb. Adm. 490, 529; 
10 Wheat. 428; 2 Woodb. & M. 48). Ship 
building contracts , (3 Ben. 163; 1 Cliff. 43, 
55; 21 Wall. 532). Suits for pilotage, (1 
Low. 176; 1 Mas. 508; 10 Pet. 108; 13 
Wall. 236). Suits for towage , (5 Ben. 72; 
22 How. 78; 1 Sprague 588). Suits for 
wharfage, (5 Ben. 60, 74; 2 Gall. 483; Gilp. 
101; 5 Otto 68). Title to or possession of 
vessels; petitory suits , (2 Cent. 79, 426; 18 
How. 267; 3 Ware 134); possessory actions , 
(5 Ben. 252; 8 Id. 429; 1 Low. 491; Newb. 
205). Questions of prize , (Bee 60; 4 Cranch. 
5 n; 7 Id. 116; 9 Id. 244; 2 Dali. 36; 1 
Wheat. 238). Seizures on high seas, (8 Ben. 
429; 1 Mas. 96; 3 Dali. 121; 2 Gall. 29; 
Ole. 18; 1 Wheat. 238; 2 Id. 1; 10 Id 473). 
Personal torts, (Blatch. & H. 487, 493; 1 
Curt. 434; 1 McAll. 467; 1 Ware 75, 91). 
Other maritime torts, (Bee 51; 1 Ben. 536; 
2 Id. 547; 5 Id. 53; 2 Sumn. 1; 2 Wall. 
383; 8 Id. 15; 10 Wheat. 473). Criminal 
offences , (3 Blatchf. 435; 12 Pet. 72; 4 
Wash. C. C. 371; 1 Woodb. & M. 401). 

ADMISSIBLE. — Evidence (that is, 
the statements of witnesses or the produc¬ 
tion of documents or things) is said to be 
admissible when the court or judge is 
bound to receive it, that is, allow it to be 
adduced, at a trial or other inquiry. The 
question whether certain evidence is ad¬ 
missible is one of law (Best Ev. 105), and 
depends either upon the nature of the fact 
offered to be proved (see Relevancy), or 
upon the means by which it is offered to 
be proved, as in the case of hearsay evi¬ 
dence, secondary evidence, &c. (See Evi¬ 

dence.) When a judge at a trial rejects 
admissible evidence, or admits inadmissi¬ 
ble evidence, this may be a ground for a 
new trial. See Trial. 

ADMISSION.— 

? 1. To benefice.— Admission, in English 
ecclesiastical law, is where the bishop, upon ex¬ 
amination of a person presented to a benefice 
within his diocese, approves of him as a fit per¬ 
son “to serve the cure of the church.” Phill. 
Ecc. L. 567 ; Co. Litt 344 a. See Institution ; 
Induction. 

2 2. In pleading and evidence.—In 
the law of pleading and evidence, an ad¬ 
mission is an acknowledgment that an alle¬ 


gation is true. It may be made extrajudi- 
daily, as where a person admits his indebt¬ 
edness. An admission in judicio may be 
made by a party to an action either ex¬ 
pressly by a notice or pleading, or implied¬ 
ly by failure to deliver a pleading or to 
traverse an allegation made by his oppo¬ 
nent; sometimes the parties agree to make 
admissions of facts or documents in order 
to save the expense of proving them. 

2 3. Admission to membership.— 
The act of receiving a person into the 
membership of a particular class is called 
the admission of such person, as the ad¬ 
mission of an attorney to the bar. 

Admission, (of guardian, in statute). 5 Halst. 
(N. J.) 335. 

Admissions, (by joint covenantor). 1 Harr. 
(N. J.) 42. 

-(by prisoner, effect of). 15 Wend. (N. 

Y.) 152, 231. 

- (conclusive and inconclusive). 15 

Wend. (N.Y.) 311. 

-(of party, before justice). 5 Watts (Pa.) 

Ill; 2 Halst. (N. J.) 140; 4 Id. 347 ; 2 Green 
(N. J.) 33. 

ADMIT . —Latin: ad, to, and mittere, to send. 

To allow, receive or take. See Admission. 

ADMITTANCE.—In English real prop¬ 
erty law, the lord of a manor is said to admit a 
person as tenant of copyhold lands forming part 
of the manor when he accepts him as tenant of 
those lands in place of the former tenant, e. g. 
on the surrender, devise or death intestate of the 
former tenant; in the last case, it is called ad¬ 
mittance on descent. In theory, the lord admits 
the surrenderee, devisee or heir as a favor, and 
hence in the enrolment of an admittance on the 
court rolls it is stated that the surrenderee “ prays 
to be admittedbut, in fact, the lord Is bound 
to admit the new tenant if his claim is in accord¬ 
ance with the custom of the manor; and hence 
an admittance in such cases is opposed to a vol¬ 
untary admittance, which takes place where the 
lord makes a voluntary grant. See Surrender ; 
Grant. 

ADMITTENDO CLERICO.—A writ of 
execution upon a right of presentation to a bene¬ 
fice being recovered in quare.impedit , addressed 
to the bishop or his metropolitan, requiring him 
to admit and institute the clerk or presentee of 
the plaintiff. 

ADMITTENDO IN SOCIUM.—In Eng¬ 
lish law, a writ associating certain gentlemen of 
the county to sit with the justices ot assize. 

ADMONITION.—A reprimand adminis¬ 
tered by a judge to an accused person on being 
discharged- It is the first and lightest form of 
ecclesiastical censure, and is in the nature of a 
warning, which, if not obeyed, may be followed 
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bv ft severer (.•ensure, e*. 0- suspension (</• v.) See 
Phil). Eee. L. 1307,1370. See Monition ; Cen¬ 
sure. 

ADMORTIZATION.— The reduction of 
propertv of lauds or tenements to .mortmain, in 
the feudal customs. 

ADNEPOS.—The son of a great-great- 
grandson. 

ADNEPTIS.—The daughter of a great- 
great-granddaughter. 

ADNTOHILED. — Annulled; cancelled ; 
made void. 

ADNOTATIO.—A signing. The term was 
used in the civil law to denote the indulgence of 
the emperor, signed with his own sign-manual, 
by which a casual homicide was excused. 

ADOLESCENCE.—The period between 
12 in females and 14 in males, till 21 years of age. 

ADOPT—ADOPTION.— Latin: adop- 

tare , to choose. 

I 1. Of contraot.—To adopt a contract 
is to accept it as binding, notwithstanding 


Adrift, (in a statute). 2 Allen (Mass.) 549. 

ADSESSORES.—Side judges. Assistants 
or advisers of the regular magistrates, or ap¬ 
pointed as their substitutes in certain cases.— 

Calv. Leo:. 

ADSTIPTTLATOR.—An accessory party 
to a promise, who received the same promise as 
his principal did, and could equally receive and 
exact payment. 

ADULT .— Latin: adultu *. 

‘ At common law a person of the full age 
of twenty-one years ; under the civil law a 
boy of fourteen, or a girl of twelve years. 

ADULTERATION.—The offence of 
wrongful^ mixing cheap or inferior sub¬ 
stances with another substance, so that the 
compound may be sold as pure or genuine. 

Adulteration, (of milk). 5 Park. (N. Y.) 
Cr. 311. 

ADULTERINE.—The issue of an 


some defect which entitles the party to j adulterous intercourse. Such children 
repudiate it. Thus, when a person affirms ] were more unfavorably regarded by the 
a voidable contract, or ratifies a contract j Roman and Canon laws than other illegiti- 
rnade by his agent beyond his authority, j mate children ; they were denied the name 
he is said to adopt it. See Affirm ; Rat- j of natural children and refused admission 


ify; Voidable. 

$ 2. Of children.—An act by which a 
person appoints as his heir the child of j 
another. The institution of adoption of 
children is not known to English law, that 
is, a person cannot by any declaration put j 
a stranger in the same position as a natural 
born child. But in New York, Massachu¬ 
setts, New Jersey and some others of the 
States the adoption of children is made 
lawful and regulated by statute. N. Y. 
Laws of 1873, ch. 830; N. J. Rev. p. 1345, 


to orders.— Bouvier. 

ADULTERINE GUILD—Associated 
traders acting as a corporation without a charter, 
and paying a yearly fine for permission to exer¬ 
cise their usurped privilege. Sm. Wealth of Na. 
book 1, ch. 10. 

| ADULTERIUM.—A fine imposed as a 
| punishment for the commission of adultery. 

ADULTERY ■— Latin adulterium . 

\ 1. As a ground for divorce. —Adul¬ 
tery consists in the sexual intercourse be- 


5 6 . 

Adopt, (a post route). Dev. (Ct. of Cl.) 47. 

-(in statute authorizing adoption of 

children). 13 La. Ann. 516. 

Adopting, (the acts of A). 9 East 214. 

ADPROMISSOR.—A surety; a peculiar 
Bpecies of fide jussar. — Calv. Lex.; Bouvier. 

ADRECTARE. -—To do right, satisfy or 
make amends. 

ADROGATION.—The adoption of an 
impvJjes , i. e. a male under 14, or a female under 
12 years of age. 

ADSCRIPTI VEL ADSCRIPTII 
GLEB^E.—A kind of slaves, among the Ro¬ 
mans, attached to and transferred along with the 
land which they cultivated. 


tween a married person and a person other 
than his or her husband or wife. In 
England, adultery by the husband is a 
ground for judicial separation, or (when 
combined with other offences) for dissolu¬ 
tion of marriage. Adultery by the wife is 
by itself ground for dissolution of mar¬ 
riage; it may also form the subject of a 
petition by the husband against the al¬ 
leged adulterer and the wife for damages 
alone. (Browne Div. 143; 20 and 21 Viet, 
c. 85, l 33.) (See Co-respondent; Cru¬ 

elty; Desertion; Dissolution.) But in 
this country no such distinction is made 
by the statutes between adultery by the 
husband and by the wife. See Divorce. 
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% 2. As a crime. —In those States which 
make adultery a punishable offence with 
out defining it by statute, sexual intercourse 
between a married woman and a man other 
than her husband, is held by all authorities 
to constitute the crime, and in some of the 
States this is held to be an exclusive defi¬ 
nition of the offence, on the ground that 
the gist of the crime is the danger of intro¬ 
ducing spurious heirs into a family. In 
other States, however, it is held that the 
offence is committed by sexual connection 
between a man and a woman, one of whom 
is lawfully married to a third person, and 
that whether the married person is a man 
or a woman makes no difference. In some 
of the authorities a distinction is observed 
between double and single adultery, the 
former being where both parties are mar¬ 
ried to other persons, and the latter where 
but one of them is married. 


Adultery, (defined). 56 Ind. 263. 

-(as a cause for divorce). Reeves Dom. 

Rel. 207; 1 Hagg. Ec. 767 ; 1 Pick. (Mass.) 506; 

5 Mass. 320. 

-(as a crime, what constitutes). 1 Crim. 

L. Mag. 577 ; 22 Iowa 364; 9 N. Id. 515; 2 
Blackf. (Ind.) 318; 2 Strobh. (S. C.) Eq. 174; 

6 Ala. 864; 21 Pick. (Mass.) 509; 50 Wis. 65; 
1 Harr. (N. J.) 380; 1 Yeates (Pa.) 6; 1 Pinn. 
(Wis.) 91. 

-(as a crime, what is not). 2 Dali. 124; 

6 Gratt. (Va.) 672; 27 Ala. 23; 35 Tex. 113; 1 
Mon. T. 358; 1 Pick. (Mass.) 136; 43 Me. 258; 
4 Minor (Ala.) 335. 

- (what prima facie evidence of). 14 

Wend. (N. Y.) 637. 

Advance, (in a will). 25 Ga. 352. 

-(in sense of loan beforehand). 7 Otto 

(U. S.) 117. 

Advance money on goods, (company char¬ 
tered to). Ang. & A. Corp. 147. 

Advance or pay, (in a will). L. R. 8 Ch. 
App. 813. 

Advanced, (money lent and, in declaration). 
3 Wils. 389. 

Advanced fully, (when child said to be). 
1 Mad. Ch. 630; 1 Atk. 406. 

Advanced money, (book account no evi¬ 
dence). 1 Halst. (N. J.) 96. 

ADVANCEMENT -—Old French : ad ¬ 
vancement; N.-French: avancement. “Advancement” 
Becras to be an abbreviation of the expression “ad¬ 
vancement in the world.” 

I 1. Advancement of children.—In 

its most general sense, advancement is an 
expenditure of capital or principal money 
for the benefit of a person who is, to a 
certain extent, dependent or unprotected. 
Thus, in wills and settlements containing 
limitations in favor of children on attain¬ 


ing twenty-one, power is generally given 
to the trustees or guardians to apply for the 
advancement or benefit of each child, dur¬ 
ing its minority, part of the capital or share 
of the property to which it will become en¬ 
titled on attaining twenty-one. Elph. Conv. 
310; Wats. Comp. Eq. 584. See Mainte¬ 
nance; Accumulation. 

\ 2. By portion.— The statute 22 and 
23 Car. 2 c. 10, provides that, in dividing 
the estate of an intestate, every child “who 
shall be advanced by the intestate in his 
lifetime by portion,” shall only receive so 
much of the estate as, with the portion 
advanced, will make bis share equal to 
those of the other children. An “ advance¬ 
ment by portion,” within the meaning of 
the statute, is a sum given by a parent to 
establish a child in life (as by starting him 
in business), or to make a provision for the 
child (as on the marriage of a daughter). 
L. R. 20 Eq. 155. See Hotchpot. 

\ 3. Doctrine of advancement. —The 
equitable doctrine of advancement is that, 
if a purchase or investment is made by a 
father, or person in loco parentis , in the 
name of a child, a presumption arises that 
it was intended as an advancement; that 
is, for the benefit of the child, so as to re¬ 
but what would otherwise be the ordinary 
presumption in such cases, of a resulting 
trust in favor of the person who paid the 
money. 2 Cox 92; 1 White & T. Lead. Cas. 
184; Wats. Comp. Eq. 872; 10 Ch. D. 474 
See Trust. 

§ 4. Effect of advancement.— The 

distributive share in the parents' estate, 
of a child to whom an advancement has 
been made, is thereby reduced pro tanto — 
in some jurisdictions with interest added 
from the date of the advancement. In some 
States the child may keep his advance¬ 
ment, though greater than his share, and 
abandon the latter, or he may abandon 
the advancement and receive his share, 
but this privilege is limited to cases of 
intestacy. 

Advancement, (defined). 18 Ill. 167; 46 N. 
H. 27; 23 Ind. 440; 17 Mass. 358; 51 Barb. (N. 
Y.) 612 ; 31 Pa. St. 337 ; 1 Swan (Tenn.) 487 ; 1 
Grant (Pa.) Cas. 369 ; 17 Mass. 358; 1 Mad. CR 
626: 1 P. Wms. Ill; 2 P. Wms. 435, 440; 1 
Swanst. 13 ; 3 Atk. 527 ; Td, 213 ; 2 Atk. 277 ; 

3 Brews. (Pa.) 314; 24 Miss. 619 ; 5 Miss. 356, 

-(wbat is not), 3 P. Wms. 317 n. (o) ; 

3 Atk. 450 ; 11 Ired. (N. C.) L. 148; 8 Ala. 414 - 
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1 Ilea*! (Teim.) 300; 2 Grant (Pa.) Caa. 304; 2 
.]ones (N. 0.1 Eq. 137; 5 Rich. (S. C.) 15; 4 
Pick, iMass. 1 21; 17 Mass. 93. 

Al'VANi'KMF.N'T, ^brought into hotchpot). 3 
Pcsaus. ;S. C.l 202 ; 1 Serg. & R. (Pa.) 429 ; 3 
IVhart.; Pa.) 405 ; 1 Eq. Cas. Abr. 154; 2 Vern. 
68S ; 8 \ cs. 51; 9 Id. 418. 425; 14 Id. 324; 5 
Wheel. Am. C. L. 31S; 1 Com. Dig. 486; 7 
Conn. 1. 

-^bv deed from father to son). 1 Mass. 

>25. 

-(distinguished from a loan). 2 Eden 

ISO. 

- (how proved), 5 Watts (Pa.) 80; 

Penn. (N. J.) 1010; 0 Watts (Pa.) 86, 158; 2 
Pick. (Mass.) 33/. 

-(in a will). 3 Pick. (Mass.) 450. 

-( jurisdiction of Orphans’ Court over). 

6 Watts (Pa.) 309. 

-(mode of ascertaining and enforcing). 

5 Rawle tPa.) 213. 

-(of subsequent incumbrance). 1 Bro. 

C. C. 63. 

- (power of, to trustees). L. R. 4 Eq. 

Cas. 661. 

- (provision bv will considered such in 

life time of testator). 10 Yes. 4S9; 18 /(/. 494. 

- (purchase by father in name of child 

held to be). S Yes. 199; Willis Trust. Cl ; 7 
Wheel. Am. C. L. 159; 2 Yern. 19. 

-(release in consideration of). 8 Mass. 

143. 

-(rights of child under). 6 Paige (N. 

Y.)62. 

-(to child, may reduce widow’s distribu¬ 
tive share). 1 Pick. (Mass.) 157. 

-—-— (to wife, when husband has resulting 
trust). 19 Wend. (X. Y.) 414. 

Advancement of Christianity in Amer¬ 
ica, (devise for the). 1 Yes. 243. 

Advancement in fuel, (what is). 2 P. 
Wms. 527. 

Advancement pro tanto, (what is). 2 P. 
Wms. 274, 442, 444, 560. 

ADVANCES.— Money paid to the 
owner or consignor of goods, by a factor 
r agent employed to sell them on com¬ 
mission, in advance of the sale. The 
agent, in such a case, has a lien upon the 
goods when received for such advances, 
and may reimburse himself out of their 
proceeds when sold. He may also sue for 
a balance due in case the proceeds of the 
sale do not equal the amount advanced. 

Advances, (defined). 51 Barb. (N. Y.) 597. 

-(future). 1 McCord (S. C.) Ch. 4i4: 

Id, 265; 1 T. B. Monr. (Ky.) 69. 

- { future, deposit of bill as security for). 

1 Moo. 543. 

-(future, mortgage for). 3 Cranch (U. 

S.) 89; 4 Mas. (U. S.) 515; 5 Binn. (Pa.) 585; 
17 Serg. & R. (Pa.) 419 ; 1 Watte (Pa.) 388; Id. 
135; 6 Id. 57 ; 7 Wheel. Am. C. L. 61: 2 Cow 
(N. Y.) 247. 

-(future, respondentia bond for). 1 Pet 

(U. 8.) 386. 


Advances, (in a statute relative to advances to 
the state). 6 Nev, 283. 

-(in a will). 110 Mass. 477 ; 10 Barb. 

(N. Y.) 69. 

surety for). 10 Yes. 409. 
to include disbursements). 8 Bing. 

371. 

-(what included). 6 Nev. 283; 5 So. 

Car. 468. 

Advantage, (to her best, in devise of land 
to A. to sell). Cro. Jac. 199. 

-(undue, of confidence). 1 Wils. 294; 

1 Atk. 352; Sax. (N. J.) 346; 12 Wheat. (U. 
S.) 199; 1 Wend. (N. Y.) 361; 2 Cox Ch. 331. 

AD VENA.—A Roman law term to desig¬ 
nate one who has departed from the country of 
his birth and settled in another, but has not be¬ 
come a citizen of the country of his adoption. 

ADVENTITIA BONA.—Goods falling 
to a man otherwise than by inheritance. 

ADVENTITIA DOS.—A dowry or por¬ 
tion given by some person other than the parent 
of the recipient. 

ADVENTURE.—The sending to sea of a 
ship or goods at the risk of the sender ; also the 
ship or goods so sent. 

ADVERSARIA. — Rough memoranda ; 
common-place books. 

ADVERSE CLAIM.—A claim of a 
third person to goods upon which an exe¬ 
cution or attachment levy is sought to be 
made. In such a case, the sheriff may 
require the creditor and such third person 
to settle the right to the goods by an inter¬ 
pleader; and so a wharfinger or other per¬ 
son in whose possession are goods which 
the seller attempts to stop in transit, while 
the buyer insists upon their delivery, may 
have an interpleader requiring the parties 
to settle their adverse claims. 

ADVERSE ENJOYMENT. — The 

possession or exercise of an easement or 
privilege, under a claim of right against 
the owner of the land out of which such 
easement or privilege is derived. 2 Washb. 
Real Prop. 42.— Bouvier. 

Adverse party, (in statute). 30 Ohio St. 
444 ; 59 Tenn. 354: 6 Halst. (N. J.) 318 ; 49 Wis. 
349 ; 38 Cal. 637 ; Coxe (N. J.) 445. 

ADVERSE POSSESSION.—(1) A 
possession or enjoyment of real property, 
with claim or color of title, under such cir¬ 
cumstances as to render the possession in¬ 
consistent with and hostile to the claim cf 
title in another. If continued a certain 
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time (See Limitation) a grant will be pre¬ 
sumed, and a good title will vest in the 
occupier. It must be actual, open and 
notorious; the occupier must not claim 
under the same title as that under which 
his adversary claims; and his possession 
must not be consistent with the latter’s title. 
(See Possession.) (2) Under the champerty 
acts of the various States forbidding the 
selling of pretended titles, the rightful 
owner of land held by another adversely 
cannot convey the land during the con¬ 
tinuance of such adverse possession; he 
must obtain possession by means of an 
ejectment, or in some other lawful manner, 
before his title becomes marketable. See 
Champerty, 

Adverse possession, (defined). 43 Ala. 633; 
57 Id . 304; 5 Day (Conn.) 181; 8 Conn. 439; 
33 Ga. 539; 30 Md. 409 ; 3 Watts (Pa.) 74, 205, 
345; 43 Ala. 633; 54 Cal. 547; 3 Pa. 134; 2 
Rawle (Pa.) 305; 17 Serg. & R. (Pa.) 104; 3 
Wend. (N. Y.) 337, 357; 4 Id, 507; 7 Id, 62; 8 
Id, 440; 9 Id. 523; 15 Id. 597 ; 4 Paige (N. Y.) 
178; 2 Gill & J. (Md.) 173; 6 Pet. (U. S.) 61, 
291; 11 Id. 41; 4 Vt. 155 ; 14 Pick. (Mass.) 461. 

-(distinguished from “ouster” or “dis¬ 
seisin”). 9 Wend. (X. Y.) 511. 

-(what amounts to, under statutes of 

limitation). 3 Mete. (Mass.) 510; 5 Cow. (N. 
Y.) 346 ; 8 Id. 589; 54 Barb. (N. Y.) 9; 9 Cow. 
(X. Y.) 653. 

-(what will avoid a deed). 39 Barb. 

(X. Y.) 513. 

-(what will not avoid a deed). 3 Cow. 

(N. Y.) 89; 4 Hill (N. Y.) 469. 

Adverse user, (defined). 63 Me. 434. 

Adverse verdict, (in proceedings for assess¬ 
ment of land damages). 16 Gray (Mass.) 256. 

ADVERSE WITNESS.— See Wit¬ 
ness. 

Advertise, (30 days previous to the sale). 1 
Mass. 247; 10 Id. 105, 115. 

Advertised, (duly, recital in sheriff's deed). 
7 Halst. (N. J.) 336-7; 1 Green (N. J.) L. 141. 

ADVERTISEMENT .—Latin: advertere, 

to turn to. 

§ 1. An announcement giving informa¬ 
tion or knowledge to individuals or the 
public, either in writing or in print; a no¬ 
tice published in a newspaper, or by means 
of placards or handbills. 

g 2. Legal.—Advertisements are often 
required to be made by law, for the pur¬ 
pose of giving notice of acts proposed to 
be done, and such advertisements are gen¬ 
erally, but not always, equivalent to notice. 
Thus, an advertisement of the dissolution 
of a partnership is not, of itself, notice to 


persons who have previously dealt with 
the firm, but to others it is. See Notice. 

$ 3. Of reward.—When a person makes 
an offer by an advertisement ( e . g. of a re¬ 
ward for giving information or restoring 
lost property), and another person per¬ 
forms the condition, this makes a contract 
on which the latter can sue the advertiser. 
Poll. Cont. 170. 

Advertisement, (of sale of land). 8 Wheel. 
Am. C. L. 272; 1 Yes. 210, 221; 2 Pa. 381; 12 
Wheat. (U. S.) 570; 5 Johns. (X. Y.) Ch. 42 ; 7 
Cow. (N. Y.) 13; 2 Pa. 218; 6 Munf. (Ya.) 305. 

ADVERTISEMENTS OF QUEEN 
ELIZABETH are certain articles or ordi¬ 
nances drawn up by Archbishop Parker and 
some of the bishops in 1564, at the request of 
Queen Elizabeth, the object of which was to en¬ 
force decency and uniformity in the ritual of the 
church. The queen subsequently refused to give 
her official sanction to these advertisements, and 
left them to be enforced by the bishops under 
their general powers. Phillim. Ecc. L. 910; L. 
R. 2 P. D. 276 ; Id. 354. 

Advertising, (for certain period of time). 3 
Green (N. J.) L. 81; 3 Johns. (X. Y.) Ch. 74; 8 
Cow. (N. Y.) 260; 2 Cai. (N. Y.) 385; 1 Wend. 
(N. Y.) 90; 1 Mass. 247, 250, 256 ; 10 Mass. 114; 
4 Pet. (U. S.) 349. 

-(sale by sheriff). 2 Halst. (X. J.) 153. 

ADVICE.—(1) Counsel; suggestion; 
a* opinion offered and recommended as 
worthy to be acted on. (2) Information 
sent by one business man to another by 
letter or telegram, respecting some trans¬ 
action in which he is interested. 

Advice, (legal intendment on act following). 
13 Mass. 359; 5 Wheel. Am. C. L. 120. 

Advised, (in affidavit “is advised and be¬ 
lieves ”). 1 Dowl. & Ry. 155. 

Advisedly, (defined). 15 Moo. P. C. 47. 

-(in an indictment). 4 Com. Dig. 685 n. 

(d); Stark. Cr. PI. 183. 

Advisement, (cause continued for). 7 Mass. 
393; South. (N. J.) 487. 

ADVOCATE .— Latin : ad, to, and vocare, to 
call. 

In its popular sense, an advocate is a 
person who argues cases in court on behalf 
of his clients. The term is also used in 
England in a technical sense to denote a 
person admitted by the Archbishop of 
Canterbury to practice in the Court of 
Arches in the same way as a barrister 
practices in the temporal courts 

ADVOCATE-GENERAL.— The adviser 
of the crown in England, on questions of naval 
and military law 


ADVOCATE. 


(35) 


AFFECTION. 


ADVOCATE, LORD.— The principal 
crown lawyer in Scotian 1 

ADVOCATES, FACULTY OF.—The 

har of Scotland in Edinburgh. 

ADVOCATI ECCLESI2E. — A term 
used in the ecclesiastical law to denote the 
patrons of churches who presented to the Hying 
on an avoidance. This term was also applied to 
those who were retained to argue the cases of 
the church. 

ADVOCATI FISCL—Those who, under 
the civil law were selected by the emperor to 
argue causes affecting the revenues. 

ADVOCATION.—The process used in 
Scotch law to bring an action from a lower to a 
higher court before final judgment. 

ADVOCATUS DIABOLI —The advo¬ 
cate who argues against the canonization of a 
saint. 

AD VOWEE, or AVOWEE.—The per¬ 
son or patron who has a right to present to a 
benefice. 

ADVOWEE PARAMOUNT. — The 
sovereign, or highest patron. 

ADVOWSON . —Norman-French : avowe - 
soun . (Britt. 222a; Mireh. Advows. 6; Du Cange, s. v. 
Advocatus); M edi^val-Latin : advocatio, apparently 
from advocatus, the patron or person who was bound 
to defend and protect the rights of the church. 

The right of presenting to a reetory, 
vicarage or other ecclesiastical benefice 
whenever it is vacant. (See Presenta¬ 
tion.) It may belong to a private person, 
or a bishop or other dignitary, or to the 
crown. An advowson belonging to the 
bishop of the diocese is technically the 
right of collation; some advowsona are 
called donatives, and a few (such as bene¬ 
fices attached to cathedrals) are elective; 
an ordinary advowson is sometimes called, 
oy way of distinction, a presentative ad¬ 
vowson. An advowson is an incorporeal 
hereditament, and is either appendant or 
in gross. Phillim. Ecc. L. 328; 2 Bl. Com. 
21; Co. Litt. 17 b, 119 a. 

Advowson, (devise of). 3 Brod. & B. 36. 

ADVOWTRY, or ADVOUTRY.— 

The offense, by an adulteress, of continuing to 
live with the man with whom she committed 
the adultery.— CoweU; Termes de la Ley . 

^difl care in tuo proprio solo non 
licet quod alteri noceat: It is not per¬ 
mitted to build upon one's own land that which 
may be iujurious to another. 

^dificatum solo, solo cedit: That 
which is built upon the land goes with the land. 


ZEFESN. —The remuneration to the pro¬ 
prietor of a domain for the privilege of feeding 
swine under the oaks and beeches of his woods 

JEquitas est correctio legis gener- 
aliter late©, qua parte deficit: Equity 
is a correction of law when too general, in th< 
part in which it is defective. 

ZEquitas est correctio qusedam leg! 
adhibita, quia ab ea abest aliquid 
propter generalem sine exception© 
comprehensionem : Equity is a certain 

correction applied to law, because on account 
of its general comprehensiveness, without a d 
exception, something is absent from it. 

ZEquitas est perfecta qua© dam ratic 
qua© jus scrip turn interpretation* et em- 
endat; nulla scriptura comprehensa; 
sed sola ration© consistens : Equity is a 
sort of perfect reason, which interprets and 
amends the written law; comprehended in no 
code, but depending on reason alone. 

•53quitas est quasi aequalitas : Equity 
is as it were equality. 

ZE quit as nunquam contra venit le¬ 
ges : Equity never counteracts the laws. 

ZEquitas sequitur legem: Equity fol 
lows law. 

u33quitas uxoribus, liberis, creditori- 
bus maxim© fa vet : Equity favors wivet 
and children, creditors most of all. 

ZEquum et bonum est lex legum' 
That which is equal and good is the law of lawa 

ZES ALIENUM. —A civil law term signi¬ 
fying a debt; the property of another ; borrowed 
money, as distinguished from <zs swum, one's own 
money. 

JESTIMATIO CAPITIS. —Fines paid 
for killing persons, according to their degree 
and quality, by estimation of their heads, or¬ 
dained by King Athelstane. 

ZEstimatio prseterit delicti ex post- 
remo facto nunquam crescit : The 
weight of a past offence is never increased by a 
subsequent fact. 

ZETATE PROBANDA. — A writ, for¬ 
merly in use in England, commanding the sher¬ 
iff’ to summon twelve men, to be before commis¬ 
sioners appointed, to ascertain whether the 
king's tenant, holding in chief by chivalry, had 
arrived at full age to take his lands into his own 
hands. 

Affect, (parol evidence not to, written instru¬ 
ment). 1 Cox Ch. 407. 

Affect his estate by alienation, change, 
&c., (not to, in a will). Coop. C. C. 259. 

Affecting, (foreign ministers, in U. S. Con¬ 
stitution). 9 Wheat. (U. S.) 855. 

Affecting the judgment, (in a statute). 
11 So. Car. 122. 

Affectio tua nomen imponit operi 
tuo : The affection of a person gi ves a name to 
his work. 

AFFECTION.—A species of pledge or 
mortgage to secure the payment of money or 
the performance of some duty or service.— Techn, 

i Did . 
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AfFectus punitur licet non sequator 
effectus : The intention is punished, although 
the consequence does not follow, 

.AFP EER, or AFFERE.—N.-Feench : oj- 
feurer, to assess, fLoysel, Inat. Cout. Gloss. 8. v. t ) from 
the low Lutiu afforare. to fix. a price, from Jorum, a 
market. Littre, s, v. Afforage. 

An old word signifying to assess or tax; it was 
applied principally to amerciaments, which were 
afleered or assessed by a jury. 8 Co. 39; Co. 
Litt. 126 b. 

AFFEERER, or AFFEEROR.—One 

who a fleers. One sworn to assess a penalty.—• 
Co well. 

AFFIANCE. — Latin: ajjidare, to pledge. 

A plighting of troth ; a mutual agree- 
meat to marry. 

AFFIANT. —A person who makes and 
subscribes an affidavit. See Deponent. 

AFFID ATIO DOMINORUM. — An 

oath taken by the lords in parliament. 

AFFIDATUS.—A tenant by fealty ; a re¬ 
tainer. One who, not a vassal, places himself 
under the protection of one more powerful than 
himself. 

AFFIDAVIT.— 

2 1. An affidavit is a written statement 
in the name of a person called the affiant 
or deponent, by whom it is voluntarily 
signed and sworn to or affirmed before an 
officer authorized to administer an oath. 
(See Deposition; Examination; Commis¬ 
sioner.) It is usually made in an action 
or other judicial proceeding ( See Declara¬ 
tion) ; and in that case the affidavit con¬ 
sists of the title (q. v.)> the body (which 
contains the statement, and is generally 
divided into paragraphs), the signature of 
the deponent, and the jurat. Hunt. S. 77; 
Sm. Act. (12), 81 (q. v.) 

2 2. In practice affidavits are commonly , 
used to present the evidence to the court 
upon the hearing of a motion. They are 
also used upon applications addressed to 
the favor of the court for the purpose of 
procuring delay, opening defaults, etc. 

Affidavit, (defined). 80 Ill. 307; 1 Mich. 
g. P. 189; 1 Abb. (N. Y.) Pr. N. S. 48; 12 
Barb. (N. Y.) 527 ; 72 Mo. 371. 

-(distinguished from “deposition ”). 3 

Blatchf. (U. S.) 456. 

-(distinguished from “oath”). 28 Wis. 

460. 

-(ex parte). Penn. (N. J.) 65. 

— - (must be written). 77 N. C. 333. 

-(noi subscribed by deponent). 1 Robt. 

(N. Y.) 222; 1 Green (N. J.) 324. 


Affidavit, (on motion to dissolve injunction). 
7 Abb. (N. Y.) Pr. 322. 

-(to authorize attachment). 77 N. C. 

333. 

-(to change venue). Penn. (N. J.) 514; 

2 Halst. (N. J.) 171, 202, 350. 

-(to contradict return of justice). Penn. 

(N. J.) 145. 

-(to obtain attachment against witness 

for non-attendance). 12 Barb. (Js. Y.) 527. 

-(to open judgment). 1 South. (N. J.) 

30 ; 1 Halst. (N. J.) 344; 2 Id. 199 u. 
Affidavit for appeal, (indorsed on bond . 

2 Green (N. J.) 117. 

Affidavit . man, (calling another an, libel¬ 
lous). 2 Atk. 471. 

AFFIDAVIT OF DEFENCE.—An 

affidavit stating that the defendant has a 
good defence to the plaintiff’s action on 
the merits of the case. Also called an 
affidavit of merits. 

Affidavit of juror, (to prove ground of 
verdict). Penn. (N. J.) 390. 

- (as to misconduct of jury). 4 Bos. & 

P. 326; Coxe (N. J.) 32; Penn. (N. J.) 278; 

3 Harr. (N. J.) 450. 

- (of party tampering with jury). Coxe 

(N. J.) 123; South. (N. J.) 687. 

- (to impeach verdict). 1 South. (N. Jd 

486; 9 Wend. (N. Y.) 244. 

AFFIDAVIT OF SERVICE.—An 

affidavit proving the service of a writ, 
notice, or other document, is called an 
affidavit of service. See Service. 

AFFIDAVIT TO HOLD TO BAIL. 

—An affidavit made to procure the arrest 
of the defendant in a civil action. 

AFFILIATION — Latin : adjiliaLio, from 
ad and Jilius, a son. 

The process of fixing a man with the 
paternity of a bastard child, and the obli¬ 
gation to maintain it. An affiliation order 
is an order made by a magistrate on the 
putative father of a bastard, requiring him 
to pay a periodical sum to the mother for 
the child’s maintenance. See Bastard; 
Filiation. 

AFFINES.—Connections by marriage, in¬ 
cluding the parties to the marriage and their 
relatives. 

AFFINITAS AFFINITATIS. — The 
connection which has neither consanguinity nor 
affinity, as, the connection between a husband's 
brother and the wife’s sister. 

Afflnitas dicitur, cum duae cog-na- 
tiones, inter se diviese, per nuptias 
copulantur, et altera ad alteriue fines 
accedit : It is called affinity, when two fami 
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lies, divided from one another, are united through 
marriage, and either approaches the confines of 
the other. 

AFFINITY. — Relationship by mar¬ 
riage ; that is, the relationship between a 
husband and his wife’s kindred, and be¬ 
tween the wife and her husband’s kindred. 
Affinity is a bar to marriage within the 
prohibited degrees : thus, in England, a 
man may not marry the sister of his de¬ 
ceased wife, for she is related to him in 
the second degree by affinity. (2 Steph. 
Com. 243.) But such a marriage is lawful 
in the United States. See Consanguinity; 
Marriage. 

Affinity, (defined). 2 Barb. (N. Y.) Ch. 
331; 1 Den. (N. Y.) 25, 186; 45 N. Y. Super. 
Ct. 80, 84. 

-(ceases on dissolution of marriage). 2 

Barb. (N. Y.) Ch. 331; 7 Cow. (N. Y.) 478. 
Contra , 29 Me. 531. 

-(to disqualify judge). 1 Den. (N. Y.) 25. 

AFFIRM Latin : affirmare, to make firm. 

To declare or assert positively. 

§1. Contract. —Where a contract is 
voidable, but the party at whose option it 
is voidable elects to waive his right, and 
carry out the contract as if it had been 
valid ab initio . be is said to affirm it. Thus, 
where a contract is voidable for fraudulent 
misrepresentation, the party defrauded 
may call on the other party to perform 
it and make good his representations 
[q. v.) (Poll. Cont. 487.) The affirma¬ 
tion may also be implied {q. v.) See Rati¬ 
fication; Adoption; Rescission. 

\ 2. Judgment.—An Appellate Court 
is said to affirm the judgment of a lower 
court when it agrees with it. See Over¬ 
rule. 

2 3. "Witness.—When a person called 
as a witness in a judicial proceeding either 
refuses from conscientious motives, or is 
unable from want of religious belief, to 
take an oath, he makes a solemn affirma¬ 
tion or declaration that he will speak the 
truth; if he wilfully and corruptly gives 
false evidence he is liable to punishment 
for peijury as if he had taken an oath. 
Beat Ev. 236. See Declaration. 

(as applied to a decree). 14 Wend. 

-(as used in a deposition). South. (N.J.) 

298. 

„ -(in statute authorizing Quakers to). 9 

Mas* 108, 111. ' 


AFFIRMANCE.—The confirmation 
of a voidable act. 

Affirmance, (dismissal of appeal is not). 14 
N. Y. 61. 

AFFIRMANT. — A person who sol¬ 
emnly affirms, instead of taking the oath. 

Afflrmanti, non neganti, incumbit 
probatio : The proof lies upoh him who 
affirms, not upon him who denies. 

AFFIRMATION.—A solemn declara¬ 
tion without oath. 

Affirmations, on their, (in inquisition). 
Coxe (N. J.) 260; 1 Halst. (N. J.) 341; 2 Id. 
361; 4 Id. 244; 3 Green (N. J.) 473. 

AFFIRMATIVE. — The party who, 
under the issue joined by the pleadings is 
obliged first to make proof, is said to hold 
the affirmative. 

AFFIRMATIVE PREGNANT.-Ad 

assertion implying a negation. 

Affirmative words, (in a statute). 7 Barn 
& C. 12; 9 Dowl. & Ry. 776. 

Aflfirmativum negativum implicat: 
An affirmation implies a negative. 

Affirming, (jurors). Penn. (N. J.) 930. 

AFFORCE.—To add, increase, or make 
stronger. In early times, in case of the disa¬ 
greement of the jury, other jurors were added to 
the panel, until twelve were obtained who agreed 
on a verdict. This was called an afforcement 
of the assize. The term was later applied to 
measures used to compel an agreement, such as 
the confinement of the jurors without meat or 
drink. 

AFFOREST.—To convert hind into a forest 
in the legal sense of the word. 

AFFRAY.—The fightiog of two or 

more persons in a public place to the 
terror of the people. If the fight take 
place in a private place it is not an affray 
but an assault , (q . t>.) See Riot ; Unlawful 
Assembly. 

Affray, (defined). 2 Hen. & M. (Va.) 360. 

-(what amounts to). 13 Ga. 322; 5 

Jones (N. C.) L. 9; 5 Strobh. (S. C.) 53; 72 Mo. 
662. 

-(what does not amount to). 16 Ala, 

65; 13 Ga. 322. 

-(must happen in a public place). 5 

Yerg. (Tenn.) 356. 

-- (must be by mutual consent)- 1 Blackf. 

Ind.) 377; 6 Dana (Ky.) 295. Con! x, Overt 
Tenn.) 198. 
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AFFREIGHT1MENT. —Apparently from 
.talian affrettare, from low Latin fretta, freight ( q . t\) 

A contract of affreightment is a contract 

with a shipowner to hire his ship, or part 

of it, for the carriage of goods. Such a 

contract generally takes the form either 

of a charter-party or of a bill of lading. 

Maud. & P. Mer. Sh. 227 ; Smith Merc. L. 

295, (q. v.) See Freight. 

AFORESAID. —Before said or recited. 
When in any writing a person has been 
once described, or a place or thing particu¬ 
larly referred to by description, any refer¬ 
ence may be afterwards made by simply 
giving the name and adding the term 
“aforesaid.” 

Aforesaid, (distinguished from “same”). 3 
Wils. 339, 340. 

-(as explanatory of subject matter before 

expressed). Cowp. 684. 

-fin a deed). Cro. Jac. 564. 

-(in a statute). Wilberf. Stat. L. 188. 

in a will). 2 Barn. & C. 680. 
in pleading). 1 Cro. 97, 101,184, 311, 
324, 401; Cro. Jac. 192, 564; Dougl. 97; Ld. 
Raym. 192, 256, 405, 886, 1094, 1179, -1304. 

-(in criminal pleading). 1 Chit. Cr. L. 

173, 174, 194, 195. 

AFORETHOUGHT. —Prepense; pre¬ 
meditated. (7 N. Y. 393.) In criminal 
law the fact that the accused has enter¬ 
tained the thought of committing the of¬ 
fence renders him criminal in a greater 
degree than where the crime is commit¬ 
ted without premeditation. See Malice 
AFORETHOUGHT. 

After, (in a statute fixing a time “ after” an 
event). 10 Barb. (N. Y.) 117; 47 Me. 238; 2 
Den. (N. Y.) 164; 2 Hill (N. Y.) 355. 

-(in a will). 9 Cush. (Mass.) 122,128; 

5 Gray (Mass.) 341, 353; 11 Pick. (Mass.) 371, 
378. 

-(becoming of age). 5 Halst. (N. J.) 

L37. 

After-born children, (in a will). 8 Com. 
Dig. 472; 11 Yes. 238. 

After conviction, (in statute authorizing 
pardons). 22 Am. Rep. 675; 76 N. C. 231. 

After examining all the business com¬ 
mitted to me, (in award). 8 Mass. 399. 

After him, (in a will). 1 Meriv. 21; 19 
Ves. 548. 

After issue joined, (in abatement act). 
1 Zab. (N. J.) 550. 

After payment of my debts, (in a will). 
4 Johns. (N. Y.) Ch. 214; 6 Mass. 155; 9 Pet. 
(U. S.) 461; 2 Bos. & P. 251; 2 Bro. C. C. 257 ; 
8 Com. Dig. 450; Cro. Eliz. 330; 4 East 499; 

6 Id. 98; 3 Mau. & S. 516; 3 P. Wm 359; 5 
T. R. 558; 6 Id. 175; 8 Id. 1; 1 Vem. 45; 1 
Ves. 440; 3 Id. 739; 2 Yes. Sr. 271. 


After ten days’ notice given, (trial to be 
had, in statute). 2 Harr. (N. J.) 338. 

After the death of A., (bequest to B.) 

4 Mass. 135 ; 7 Id. 384; 1 Serg. & R. (Pa.) 154 ; 

5 Barn. & Aid. 64; 1 Bro. C. C. 181, 298, 386; 

6 Co. 17 b; 1 Eden 242; 2 Mad. Ch. 15; 1 
Meriv. 414; 9 Ves. 6, 507 ; 16 Id. 316; 19 Id. 
612; Willes 353. 

After the loss shall occur, (in fir* 
policy). 19 Alb. L. J. 477, 478; 61 How. ■ N 
Y.) Pr. 146. 

After the passing of this act, (in a stat¬ 
ute). 4 Q. B. D. 230. 

AFTERMATH.—A second crop of grass 
mown in the same season; also the right to take 
such second crop. See 1 Chit. Gen. Pr. 181. 

Afternoon, (justice adjourning cause to). 

7 Halst. (N. J.) 108. 

Afternoon divine service, (popular sense). 
Wilberf. Stat. L. 122. 

Afterward, (in mechanics’ lien act). 11 
C. E. Gr. (N. J.) 396. 

Afterwards, to wit, (in pleading). 2 Mass. 
53; 3 Burr. 1729; 1 Chit. Cr. L. 174, 175; Cro, 
Eliz. 368; Cro. Jac. 96, 154, 428, 662; 5 T. R 
616. 

AGAINST THE FORM OF THE 
STATUTE.—A technical phrase employed 
in the conclusion of an indictment for a statu¬ 
tory oflence. The Latin phrase is contra formam 
statuti. 

AGAINST THE WILL.—A technical 
phrase used in indictments for robbery from the 
person. 

Against her w t ill, (to sustain rape). 105 
Mass. 377. 

Against the form of the statute, (in 
indictment). South. (N. J.) 50. 

Against the law in such case provided, 
(in an information). 5 Pick. (Mass.) 42, 44; 
11 Mass. 279. 

Against the peace, (in criminal pleading). 
Ld. Raym. 581. 

AGARDER.—To award, adjudge or deter¬ 
mine; to sentence, or condemn, 

AGE. — That time of life at which some 
power or capacity becomes vested, or some 
function may be exercised, which before 
was lacking by reason of want of years. 
Age is of importance in law in many ways. 

I 1. Civil law.—Thus, in private or 
civil law, an infant is subject to various 
disabilities imposed for his protection. 
{See Infant ; Minor.) A male of fourteen, 
and a female of twelve, may contract a 
binding marriage, if the necessary con¬ 
sents and other requisites are present. 
(Macq. Husb. & W. 11.) In the United 
States, the age at which various acts may 
be lawfully done, is for the most part regu* 
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I a ted by the statute law of the several 
States. 

| 2. In criminal law a child under the 
Age of seven years is incapable of commit¬ 
ting a crime, and no act done by a child 
between seven and fourteen is a crime 
unless it be shown affirmatively that it had 
sufficient capacity to know that the act 
was wrong. Steph. Cr. Dig. 15. 

2 3. Pull age.—In the old books, “ age ” 
is commonly used to signify “full age;” 
that is, the age of twenty-one years. Litt. 
i 259. See Nonage. 

Age, of full, (when infant becomes). 1 Bl. 
Com. 463 ; 1 Chit. Gen. Pr. 766 ; 1 Salk. 44; 1 
Sid. 162; 5 Halst. (N. J.) 137. 

AGE PRAYER, or PRIER,—A state¬ 
ment or suggestion formerly made in a real 
action to which an infant was a party, of the fact 
of his nonage, with a request that the proceed¬ 
ings be stayed until he should come of age. It 
is no longer in use. 

AGENCY—AGENT. — Latin : agert , to 
act. 

§ 1. An agent is a person who acts on 
behalf of another person (the principal). 
The status of an agent, or the relation 
between him and his principal, is called 
agency. (See Principal and Agent.) The 
general rule is, that whatever a person can 
do in his own right he may appoint an 
agent to do for him; but an agent, execu¬ 
tor, trustee, &c., cannot himself delegate 
his office, because the power which he 
possesses is not in his own right. Smith 
Merc. L. 109. See Delegatus non potest 
delegare; Ministerial; Substitution. 

2 2. As regards third persons, agency 
is merely a mode by which a person can 
do acts through the medium of another 
person; an act done by an agent within 
the scope of his authority binds the prin¬ 
cipal in the same manner as if the princi¬ 
pal himself had done it; thus, if I author¬ 
ize A. to buy goods for me, and A. does so, 
I am liable to pay for them. 

2 3. Gratuitous.—As regards the prin¬ 
cipal and the agent inter se, agents are 
of two kinds—gratuitous and remunerated. 
In the case of a gratuitous agency, the 
principal cannot compel the agent to 
enter on the agency, that is, to act as his 
agent, unless the contract is.under seal; 
but a gratuitous agent who acts as such is 
liable for gross negligence. (Compare 


Bailment.) A gratuitous agent when for¬ 
mally appointed is commonly called an 
attorney ( q . v.) 

2 4. Remunerated.—Where the agent 
is entitled to be paid for his services, the 
agency consists of a contract by the agent 
to perform the services, and by the princi 
pal to pay him for them. On the other 
hand, the principal is entitled to demand 
an account from his agent. 

2 5. Mercantile.—Agents employed for 
the sale of goods or merchandise are called 
mercantile agents, and are of two princi¬ 
pal classes— brokers and factors ( q . u); a 
factor is sometimes called a commission 
agent, or commission merchant, (Russ 
Merc. Ag. 1) but in practice the latter 
terms seem to be frequently used to denote 
an agent who purchases goods for his prin¬ 
cipal, while “ factor ” generally means an 
agent for sale. A commission agent stands 
in the relation of vendor (as well as agent) 
to his principal, because the persons from 
whom he buys the goods sell to him and 
not to his principal. L. R. 5 H. L. 395. 

2 6. General and special. —As regards 
the extent of the agent’s authority ( q . v.) 
he is either general or special: a general 
agent is one who is empowered to act for 
his principal in all business of a particu¬ 
lar kind (e. g. to conduct a business or 
branch of a business, or purchase goods 
of a particular kind from time to time) 
or one who, though only appointed by his 
principal to do a particular act, is by occu¬ 
pation an agent, such as a banker or horse- 
dealer. A special agent is one who is 
authorized to do a particular act, ( e. g . to 
buy a horse, execute a deed, or the like, 
Smith Merc. L. 128; Chit. Cont. 193; Russ. 
Merc. Ag. 61), and whose ordinary occupa- . 
tion is not to do such acts. In the case of a 
general agent, the principal is bound by all 
acts done by him within the scope of his 
ordinary employment, whether such acts 
were warranted by his private instructions 
or not, while in the case of a special agent 
the principal is only bound if the agent 
acts according to his particular commis¬ 
sion or authority. Russ. 61. See Del 
Crepere ; Power of Attorney ; Author¬ 
ity; Ratification; Ultra Vireb. 

i 7. In criminal law, where one per¬ 
son with criminal intention causes another 



AGENCY. 


( 40 ) 


AGISTATIO. 


to do without criminal intention an act 
which would be a crime on hig part if it 
were done with criminal intention, then 
the former is guilty of the crime commit¬ 
ted, and the latter is the innocent agent. 
Russ. Cr. 160; Steph. Cr. Dig. 22. Aa to 
frauds by agents, see Fraud. 

\ 8. House of Lords and Privy Coun¬ 
cil.—In the practice of the House of Lords and 
Privy Council, in appeals, solicitors and other 
persons admitted to practice in those courts in a 
similar capacity to that of solicitors in ordinary 
courts, are technically called “ agents.” Macpli. 
P. C. Pr. App. 65. 

AGENCY, DEED OF. —A revocable and 
voluntary trust for payment of debts. 


Agents, (joint, notice to either, is notice to 
principal). 2 Hill (N. Y.) 451. 

Agentes et consentientes, pari poBna 
plectentur : Acting and consenting parties are 
liable to the same punishment. 

AGER. —A tract of land enclosed by bounda¬ 
ries. The term was used in the civil law in the 
sense of the word “ acre,” in old English law. 


- --- -- - - . U.UUI UUU.TC. WJ 

make heavy, 

In common law pleading, matter of 


aggravation is matter which only tends to 
increase the amount of damages, and does 
not itself constitute a right of action. See 
Assault. 


AGENFRIDA.—The true lord or owner 
of anything. 

AGENT AND PATIENT.—When the 
same person is the doer of a thing and the party 
to whom it is done. 

Agent, (defined). 5 Den. (N. Y.) 76; 1 Ct. 
of Cl. 383. 

-(general and particular, distinguished). 

18 Johns. (N. Y.) 366; 102 Mass. 221; 14 N. 
Y. 418. 

auctioneer is). 2 Taunt 38. 
contract in name of ). South. (N. J.) 
223; 3 Halst. (N. J.) 186; 1 Harr. (N. J.) 245; 
10 Wend. (N. Y.) 271. 

- (how far witness for vendee). 4 Halst. 

(N. J.) 215. 

-(includes clerks or servants). 5 Den. 

(N. Y.) 76. 

- (indorsement of bill of exchange as). 

120 Mass. 92. 

- (powers of special). 13 Wend. (N. 

Y.) 520. 

-(promissory note made to). 2 Green! 

(Me.) 305. 

-(suit must be against principal). Penn. 

(N. J.) 682; South. (N. J.) 828. 

-(in a statute). 11 Ala. 222; 9 Gray 

(Mass.) 5; 3 Humph. (Tenn.) 483. 

under pension laws). 7 Biss. (U. S.) 56. 
under statute, to effect insurance). 102 

Mass. 221. 

Agent, commercial, (in law of nations). Cas. 
Temp. Talb. 281; 4 Burr. 2016. 

AGENT, DULY AUTHORIZED, (in Statute of 

frauds). 1 Younge & J. 387. 

Agent of corporation, (how proved to be 
juch). 15 Wend. (1ST. Y.) 256. 

Agent of bank, (how may bind principal). 
22 Wend. (N. Y.) 348. 

Agent of manufacturing Co., (I promise 
bo pay A. B.) 8 Mass. 103. 

Agent to lease, (may be authorized by 
parol). 1 Sch. & L. 22, 31. 

Agent thereunto, &c., (in statute of frauds). 

5 Barn. & Aid. 333; 5 Bam. & C. 436; 6 Id. 117; 

1 Bing. 722; 2 Campb. 203, 337 ; 1 Dowl. & Ry. 
32; 8 Id. 59 ; 9 Id. 148; 7 East 558; 1 Esp. 106; 
i Id . 114; 2 H. BL 63; 1 Mad Ch. 376; 4 
Wheat. (U. S.) 96. 


AGGREGATE.— Latin: aggregare, to col¬ 
lect in flocks. 

A number of persons or things united 
into one body. See Corporation. 

Aggregate corporation, (defined). 4 
Wheat. (U. S.) 667. 

AGGREGATIO MENTIUM. — The 
meeting ot minds. The moment when a con¬ 
tract is completely entered into. 

AGGRESSOR.—He who begins a dis¬ 
pute or quarrel, either by threats or blows. 

Aggrieved, (in a statute). 11 R. I. 430; 16 
East 194; 1 Stockt. (N. J.) 205; 3 Green (N. J.) 
86. 

- (in statute allowing appeals). 8 Cal. 

306 ; 17 Id. 250; 12 Johns. (N. Y.) 511; 3 Daly 
(N. Y.) 191; 3 Barn. & Ad. 938; 39 How. (N. 
Y.) Pr. 176; 5 La. Ann. 140; 5 Md. 186; 8 Id. 
297 ; 34 Me. 141; 53 Me. 555 ; 13 East 51; 112 
Mass. 282; 10 C. E. Gr. (N. J.) 503, 506; 6 
Paige (N. Y.) 273; 4 Rawle (Pa.) 271; 23 
Mich. 410; 64 N. C. 110; 3 Hen. & M. (Va.) 
255, 256 ; 27 Wis. 667. 

-(in copyright act). 4 Q. B. D. 90. 

in dower act). 64 N. C. 110. 
by nuisance, who is). 9 Wend. (N. 

Y.) 571. 

A GILD.—Free from penalties 

AGILER.—An observer or intormer. 

AGILLARIUS.—A keeper of cattle in » 
common field. 

AGIO.—A commercial term used to distin¬ 
guish the value of bank notes and other paper 
currency, from that of the coin of the country, 
— McCall. Com . Hict. 

AGIST.—To take in and feed strangers' cat¬ 
tle in the Royal Forest, and to collect the money 
due for it. 

AGISTATIO ANIMALIUM IN FOR¬ 
EST A.—The drift or numbering of cattle in the 
forest 
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AGISTERS, or GIST TAKERS.—Offi- 
C6rs appointed to look alter cattle, &c. See Wms. 
Comm. 232. 

AGISTMENT. — Apparently from Norman- 
French a, to. ami gists. a feeding or resting place for 
animals; from Latin jacerc. to lie. (Littre, Diet. s. t\ 
Oite; Spelm. Ul. a. v.) The word is also used to denote 
the burdening of lands with a tribute to keep out the 
eoa. thus Utt:v agisttitsr. are lands whose owners muet 
maintain the sea banks or dikes.— Holth. Law Diet. 

Agistment is where a person takes in 
and feeds or depastures horses, cattle or 
similar animals upon his land for reward. 
An agister is therefore a bailee for reward, 
and is liable for the cattle if he uses less 
than ordinary diligence ( e . g . if he leaves 
a gate open, or if he places a horse in a 
field where it is likely to be attacked by a 
bull). An agister has no lien on the ani¬ 
mals which he agists, unless there is an 
express agreement to that effect. Chit. 
Cent. 435; 1 Sra. Lead. Cas. 222; 5 Mees. & 
W. 342; 1 Q. B. D. 79. 

AGNATE S—AGNATI.—R e 1 a t i v e s 
on the paternal side. In the Roman law 
the agnciH ranked next before the cognati y 
and next after the sui hseredes .— Abbott, 

AGNATION.—Kinship by the father’s 
side. 

AGNOMEN.—An additional name de¬ 
rived from some notable personal circum¬ 
stance, as the name Africanus, borne by 
the two Scipios on account of their victo¬ 
ries over the Carthaginians. 

AGNOMINATION.—A sur-name. 

AGRARIAN • — Latin : o grariue, from ager , 
a field. 

Relating to land. Agrarian laws, are 
those which provide for the distribution 
of public lands, and the regulation of their 
possession by those who hold them; also, 
laws which tend to increase the number 
of landholders by cutting up or subdivid¬ 
ing large estates. 

AGRARIUM. —A tax upon, or tribute pay¬ 
able out of land. 

Agree, (synonymous with “promise” or “en¬ 
gage”). 17 Mass. 122; 1 Den. (N. Y.) 226. 

-(in a verdict). 14 Wis. 423. 

-(in a contract). 1 Den. (N. Y.) 226: 

44 N. Y. 609; 4 R. I. 14. 

-(in nan. in assumpsit). 3 Mass. 16: 

9 Id. 191. 

-(to take possession, in a lease). 1 T. 

R. 735. 

Agree, I, (in an article). 1 Carr. & P. 189 ; 
1 Cro. 156, 486; 1 Esp. 189; 24 Wend. (N. Y.) 


Agree in nature and quality, (appurten¬ 
ances). 8 Barn. & C. 145. 

Agree to let, (in an instrument). 103 Mass. 
371; 14 Yes. 155; 12 East 169. 

Agree to rent or to lease, (in a writing). 
102 Mass. 394. 

Agree to sell, (in an agreement). 104 Mass. 
263. 

- (what amounts to). 3 Johns. (N. Y ) 

388. 

Agree to surrender, (in ankle). 1 T. R 
441; Ld. Raym. 1145; 3 Mod. 298 ; Str. 1201. 

Agree to taxe, (in a lease). 8 Bing. 178. 

Agreeable to certain courses, (sale 
made). 4 J. J. Marsh. (Ky.) 634. 

Agreeable to it, (in order directing judg¬ 
ment on report). 7 Mass. 412. 

Agreed, (in an article). 6 J. B. Moore 199, 
202 n. 

in a covenant). 1 Lev. 274. 
in an instrument). 3 Dowl. & Ry 
668; 5 Hill (N. Y.) 256. 

-(in a declaration). 6 Barn. & C. 268 

-(in declaration in assumpsit). 72 Ill 

172; 3 Mass. 160. 

-(in a lease). 1 T. R. 735. 

-(in pleading). 7 Wheel. Am. C. L. 

339. 

Agreed to let, (in a writing). 6 Bing. 206; 
7 Id. 590; 8 Id. 178; 5 T. R. 163. 

Agreed and declared, (in marriage settle¬ 
ment). 19 Ves. 638. 

Agreed, it is hereby, (in agreement be¬ 
tween partners). 1 Bing. 433. 

AGREEMENT . — French : agrement ; La¬ 
tin: agreamentum. 

§ 1. In general. — Agreement, in its 
widest sense, is where two or more per¬ 
sons concur in expressing a common in¬ 
tention with the view of altering their 
rights and duties. ( See 3 Sav. Syst. 309; 
Poll. Cont. 2.) Agreement is “aggregatio 
mentium, or the union of two or more 
minds in a thing done or to be done.” 
(1 Com. Dig. 311; 5 East 10; 2 Sm. Lead. 
Cas. 241.) An agreement of this kind has 
no legal effect when existing by itself, 
but is an essential part of every true con¬ 
tract, gift, payment, conveyance and com¬ 
promise, and of every voluntary varia¬ 
tion or discharge of a contract or other 
obligation. Thus, in a formal deed of 
conveyance, the introductory recital al¬ 
ways refers to the agreement in pursu¬ 
ance of which the conveyance is exe¬ 
cuted, meaning not the preliminary con¬ 
tract of sale, but the mutual assent of 
the parties at the time the deed is exe¬ 
cuted. ( See an instance of an agreement 
operating as a conveyance, in Co. Litt. 
10a.) When analyzed, the essential marks 
of an agreement are these: there mus' W 
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at least two persons; mey must definitely 
intend the same thing; they must com¬ 
municate this intention to one another; 
and the object of their intention must be 
such as will, when carried out, alter their 
legal positions, e. g. by producing the 
transfer of property, or the creation or 
extinction of a right. The communica¬ 
tion of intention ma}' be formal or infor¬ 
mal, simple or complicated, but it may 
always be reduced to the elements of a 
proposal made by one party and accepted 
by the other; so that until a proposal is 
absolutely accepted there is no agreement. 
For an elaborate examination of the whole 
subject, see Sav. Syst. \ 140; Chit. Cont. 8 
et seq.; 3 App. Cas. 1124. See Promise. 

2 2. “ Contract” distinguished. —In 
its narrower and popular sense “agree¬ 
ment” has the same meaning as “con¬ 
tract,” especially “contract not under 
seal;” thus, an agreement for a lease is a 
contract to grant a lease. “Agreement” 
and “contract,” however, are sometimes 
opposed to one another, “contract” gen¬ 
erally denoting an arrangement complete 
in itself, while “agreement” may denote 
a part of an arrangement. Thus, in a 
6ale of a house, “contract of sale” denotes 
the whole arrangement between the ven¬ 
dor and purchaser, while each clause bind¬ 
ing either of the parties to do a specific 
thing is an agreement, e. g. a clause bind¬ 
ing the vendor to put the property in re¬ 
pair before the sale is completed. See 5 
East 10; 2 Sm. Lead. Cas. 241. See Mutu¬ 
ality; Contract. 

I 3. The various kinds of agree¬ 
ments.— Agreements are called condi¬ 
tional when th ey are to have full effect only 
on the happening of certain events, or the 
existence of a certain contingent state of 
affairs ; executed, when nothing further 
remains to be done by the parties, as in the 
case of a sale accompanied by delivery 
and payment of the price; executory, 
when they are to be performed in the future, 
or are merely preliminary to some more for¬ 
mal and solemn transaction; express, 
when the terms and conditions are openly 
uttered and avowed by the parties at the 
time of making; implied when the terms 
are not so. expressed, but the law supposes 
or implies the making from the facts and 


circumstances of the case. Agreements 
are also styled simple and express, ac¬ 
cording to the absence or presence of a 
seal, but these words more properly apply 
to “ contract ” (q . v.) See also Assent ; Con¬ 
sideration ; Rescission. 

Agreement, (defined). 24 Wend. (K Y.) 
285. 

-(synonymous with “ understanding ”). 

47 Wis. 501. 

-(what memorandum is not). 3 Bam. 

& Aid. 326. 

- (book account, no evidence of). 1 

Halst. (N, J.) 96. 

-(by insolvent, to procure discharge). 

4 Barn. & Aid. 691; 8 Barn. & C. 421 ; 2 Bing. 
441; 3 Car. & P. 379 ; 3 Bowl. & Ry. 567 ; 4 T. 
R. 166 ; 4 Halst. (N. J.) 352 ; 1 Cai. (N. Y.) 175; 
3 Id. 213; 1 Hall (N. Y.) 635. 

-(by surety upon promissory note). 5 

Mass. 358. 

- (for sale of lands). 6 Barn. & C. 665, 

9 Dowl. & Ry. 678; 5 Halst. (N. J.) 158. 

-(to purchase, how enforced). 2 Hakt. 

(N. J.) 121; 21 Wend. (N. Y.) 230. 

under stamp act). 5 Esp. 89. 
under statute of frauds). 4 Barn. & 
Aid. 595, 600, 603; 3 Bing. 107 ; 6 Id, 201, 506; 
3 Brod. & B. 20; 1 Campb. 242; 3 Carr. A P. 
289 ; 2 Chit. PI. 254 n.; 5 East 10, 19, 20 d.; 6 
Id. 307 ; 9 Id. 348; Fell Guar. 337 ; 7 J. B. 
Moore 252; 1 Mad. Ch. 374, 375; 18 Ves. 175; 
1 Ves. & B. 341; 5 Crunch (U. S.) 142; 1 Pet. 
(U. S.) 476, 650; 4 Wheat. (U. S.) 91; 34 Ala. 
129; 6 Conn. 81; 12 Mass. 297 ; 17 Id . 122; 9 
Allen (Mass.) 8, 11, 16; Penn. (N. J.) 619; 
South. (N. J.) 570; 3 Johns. (N. Y.) 210, 215; 
8 Id. 37 ; 14 Id. 484; 2 Den (N. Y.) 87 ; 4 Id, 
275 ; 24 Wend. (N. Y.) 35. 

-(under statute of limitations). 15 Ind. 

280. 

-(used for “warrant,” or “promise,” in 

a deposition). 8 Allen (Mass.) 577, 579. 

-(with another State, etc., in U. S. Con¬ 
stitution). 14 Pet. (U. S.) 571. 

Agreement or submission to arbitra¬ 
tion, (what is). L. R. 6 Q. B. 332. 

AGREEMENT FOR INSURANCE. 

—A brief agreement entered into between 
the insurer and insured, preliminary to the 
filling up and delivery of a policy. See 
Insurance. 

Agreement to convey, (distinguished from 
conveyance). 5 Wend. (N. Y.) 26. 

- (held not sufficient to divest legal 

estate). 4 Yeates (Pa.) 295. 

—--(writing construed as). 1 Yeates 

(Pa.) 398. 

Agreement to let, (distinguished from 
lease). 5 Johns. (N. Y.) 74. 

AGRI.—Arable lands in common fields. 

AGRI LIMIT ATI.— Lands belonging to 
the State by right of conquest, and granted of 
sold in plots. 
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Agriculture, (distinguished from “horticul¬ 
ture’'). 7 Ileisk. (Tenn.) 510. 

- (under exemption laws). 7 Heisk. 

(Tenn.) 510. 

Agricultural employment, (work in a 
grist mill not). Me. 526. 

AGRIOULTURA'L HOLDINGS 
ACT, 1875 (3$ and 39 Viet. c. 92).—An act 
designed to give agricultural tenants compensa¬ 
tion for so much of the value of improvements 
effected by them on their holdings as remains 
unexhausted at the determination of the ten¬ 
ancy, and so far to reverse the general rule of 
law that what is in or attached to the soil, 
belongs to the landlord. (Sect. 5; Cooke’s 
Agric. Holdings Act, 27.) For this purpose the 
improvements entitling the tenant to compensa¬ 
tion are divided into three classes, according to 
the degree of their permanence, and provisions 
are made for calculating the unexhausted value 
at the time when the tenanev comes to an end. 
(id. 23.) The act is practically permissive only, 
as any landlord and tenant may contract them¬ 
selves out of its provisions; it is believed not 
to have hitherto produced much effect, except 
that section which entitles a tenant from year 
to year of agricultural land to a year’s notice to 
quit. 

Agricultural measure, (discussed). 1 
Chit. Gen. Pr. 181. 

Agricultural purpose, (in contract to use 
land for). 3 Wend. (N. Y.) 107 

AID .—French: aide. 

To assist, supplement, or exonerate. As 
to aiding and abetting in the commission 
of a crime, see Abet; Accessory"; Accom¬ 
plice ; Principal. As to writs in aid, see 
Writ. 

2 1. Execution of power. —Where a 
power of appointment is imperfectly exe¬ 
cuted in point of form (as where it is 
executed by will instead of by deed, as 
directed by the instrument creating it), a 
court of equity can compel the person 
having the legal interest to transfer it in 
the manner directed by the appointment. 
This is termed aiding the defective execu¬ 
tion. 2 P. Wms. 489; White & T. Lead. 
Cas. 207. 

I 2. Defects in pleading, &c. — In 
procedure, errors or omissions in pleading 
are said to be aided when they are cured 
or made of no effect by some subsequent 
proceeding. Thus, under the old common 
law practice, certain defects in point of 
form were aided by verdict, that is, the 
opposite party could not take objection to 
them after verdict, though for defects in 
point of substance he could (as a general 
rule) move in arrest of judgment, unless 


it appeared from the nature of the issue 
and the verdict that the same evidence 
had been given as would have been given 
if the defect had not existed. (1 Sm. Lead. 
Cas. atp. 144; 1 Wms. Saund. 260; Archb. 
Pr. 479. See Arrest op Judgment.) In 
England, the new practice has abolished 
the doctrine of aider by verdict so far as 
civil actions are concerned, but it still 
applies to criminal pleading, Archb. 
Crim. PI. 132; L. R. 8 Q. B. p. 105. See 
Jeofail. 

2 3. Feudal.—Formerly every tenant in 
chivalry was liable to make payments called aids 

(1) to ransom his lord’s person if taken prisoner 

(2) to make the lord’s eldest son a knight; 
and (3) to provide a marriage portion for the 
lord’s eldest daughter; and every tenant in 
socage was liable to the two latter aids. (Co. 
Litt. 76 a, 91 a.) Aids were abolished by 
stat. 12 Car. 2, c. 24; but parliamentary taxes 
for extraordinary purposes (including the land- 
tax before it became permanent) were called 
aids down to the reign of William III. 

Aid, (as used in a statute). 127 Mass. 15. 

Aid and abet, (though not present). 5 Mich, 
71. 

Aid and comfort, (in a statute). 7 Otto (U. 
S.) 62. 

- (in treason). 2 Wheel. Crim. Cas. 

XXVII. 477. 

Aid or assistance by command of an 
officer, (in a statute). 5 Wend. (N. Y.) 237. 

Aiding, (defined). 2 Inst. 182. 

- (in a verdict). 4 Burr. 2075, 2082. 

- (in the commission of crime). Ld» 

Raym. 844. 

Aiding and abetting, (in commission of 
crime). 3 Mass. 257 ; 9 Pick. (Mass.) 513. 

Aiding and assisting, (in the commission 
of crime). Ld. Raym. 843; 7 Mod. 130; Fost 
361-2. 

Aiding, assisting and abetting, (in the 
commission of a crime). 1 Chit. Cr. L. 257-8. 

AID-PRAYER, or AIDE-PRIER.— 

A proceeding by which one sued in respect of land 
in which he had a limited interest, (e. g. a tenant 
for life, by the curtesy, or for years), sought a 
stay of the action and the aid of his lord, or of 
the reversioner, or some other person interested 
in the land. 

AIDER BY VERDICT.— See Aid, 2 2. 

AIDS. —Originally were benevolences grant¬ 
ed by the tenant to his lord in times of danger 
or distress; later on they were demanded as a 
matter of right, and were of three kinds. See 
ArD, 2 3. 

AIEL, AIEUL, or AYLE. —A writ which 
lay for the heir to recover lands of which his 
grandfather died seized in fee simple, against 
one who abated the land, or entered and dispos¬ 
sessed the heir on the day of his grandfather’s 
death. 
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ALIAS DiOTUS. 


AIR. —Rights in respect of air are of 
two kinds—natural and acquired. 

\ 1. Natural rights, —Every owner of 
land has the right to prevent his neighbors 
from polluting the air coming to his land, 
and the infraction of this natural right is 
a nuisance. But the right to pollute air 
may be acquired by prescription, and such 
a right is an easement. Gale Easm. 335. 

I 2. Acquired rights. —It seems that 
by prescription or grant an owner of land 
may acquire the right to prevent his neigh¬ 
bors from obstructing the lateral access of 
air to his tenement. The existence of this 
easement is, however, not free from doubt. 
See 9 Itep. 58 b, where the court said that 
for stopping wholesome air an action lies, 
and a fortiori for infecting and corrupting 
the air; but this seems put on the ground 
of property or natural right rather than 
of easement. In L. R. 2 Eq. 238, an in¬ 
terference with the access of air was re¬ 
strained on the ground of its being a 
nuisance. See Natural Rights; Ease¬ 
ment. 

Ajutage, (to draw water from a canal). 2 
Wliart. (Pa.) 477. 

Akin, (means next of kin). 7 Mod. 140. 

ALBA FIRMA.—White rent; rent pay¬ 
able in silver, as distinguished from black rents, 
redttiis nigrij which were payable in corn, work, 
or the like. 

ALBAN AGIUM.—In old French law, the 
state of alienage; of being a foreigner or alien. 

ALBANUS. —Same as Advena (q. v.) 

ALBUM BREVE.—A blank writ. 

ALCALDE, ALCADE, or AL- 
CAID. —A Spanish judicial officer, with 
powers similar to those of a justice of the 
peace. In early times many conveyances 
and muniments of title, in those parts of 
the United States which were derived from 
Spain, were authenticated before alcaldes. 

ALDERMEN. —The legislative body 
of a city. Sometimes there are two sepa¬ 
rate bodies composing the city council, in 
which case the aldermen share the legis¬ 


lative power with the other body. Aider- 
men have also other powers, varying under 
different local laws; but they generally 
exercise (singly) the magistrate’s functions 
in addition to their legislative powers * 

Alderman, (defined). 4 Hill (N. Y.) 384, 
387, 409; 25 Wend. (N. Y.) 50. 

ALEATORY CONTRACT.—An agree¬ 
ment, the effects of which, with respect both to 
the advantages and losses, whether to all parties, 
or to some of them, depend on an uncertain event. 

Aleatory contracts, (risks not excepted 
assumed by parties). 8 La. Ann. 488. 

ALER A DIEM, or ALER SANS 
JOUR.—To go without day. The final dis¬ 
missal of a case, giving the defendant leave to 
depart without fixing any day for his further 
appearance. 

ALFET.—A vessel to contain the hot water 
in which an offender's arm was inserted as far as 
the elbow, in the ordeal by water.— Cowel. 

ALIA ENORMIA.—Oth e r wrongs. The 
name given to a general allegation of injuries 
caused by the defendant with which the plaintiff' 
in an action of trespass under the common law 
practice concluded his declaration. It is used in 
indictments for assault, and entitles the prosecutor 
to give in evidence circumstances of aggravation. 
Archb. Cr. PL 694. 

Alia enormia, (in pleading). 1 Ala. 52 ; 8 
Wheel. Am. C. L. 207. 

ALIAMENTA. — A liberty of passage; 
open way; water-course, &c., for the tenant's 
accommodation. 

• ALIAS. —Otherwise. An alias writ is 
one which is issued when a former writ 
has not produced its effect; thus, if nulla 
bona is returned to a writ of fieri facias (q. 
v. ), an alias fi . fa, may be sued out. (Archb. 
Pr. 585.) The writ is so-called from the 
words “as we have formerly commanded 
you/' (sicut alias prxeepimus) being in¬ 
serted after the usual commencement, 
“We command you. ” 3 Bl. Com. 283. See 
Pluries; Writ. 

Alias, (in an indi( tment). 37 N. Y. 245. 

ALIAS DICTUS.— Otherwise called. 
When a person who goes by several names 


* In England, aldermen are members of mu- councillors, and the mayor, aldermen and coun- 
nicipal corporations. The municipal corpora- eillors form the council or administrative body 
tions act, 1835, provides that in every borough of the corporation. The act regulates theii 
to which it applies there shall be elected a qualification and the mode of their election 
mayor, and a certain number of fit persons to Grant Corp. 355, 415, 
be called the aldermen, and a certain number of 
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ALIEN FRIEND. 


Is indicted, he is described in the indict¬ 
ment as “A. B,, otherwise C. D.” <fcc.; form¬ 
erly, when pleadings, etc., were in Latin, 
this was expressed alias did us (“ otherwise 
called”) (Cro. Eliz. *249; Archb. Cr. PI. 39), 
and hence such a person is said to go by 
several aliases or false names. 

Alias dictus, (history and use of). 1 Saund. 
14 n. (1). 

-(in a writ). 1 Dyer 50b. 

-(in pleading). 1 Campb. 479; 

1 Chit Cr. L. 203; 4 Com. Dig. 663, 667; 1 
Dowl. & Ry. 43 ; Dyer 279 a. 

Alias execution, (defined). 17 Conn. 142. 

-(when mav issue). South. (N. 

J.) 320. 

ALIBI. —Elsewhere; in another place. 
A prisoner or accused person is said to set 
up an alibi when he alleges that at the 
time when the offence with which he is 
charged was committed he was u else¬ 
where,” that is, in a different place from 
that in which it was committed. If proved 
it is of course a complete answer to the 
charge (Best Ev. 460), and is consequently 
a favorite defence (Id. 821); but owing to 
the temptation which it offers to suborna¬ 
tion of perjury, it ia usually looked upon 
with suspicion. 

ALIEN . — Norm an-French : alien , apparently 
from Latin, alienigena, “one born in a strange coun¬ 
try, under the obedience of a strange prince or coun¬ 
try/' Co. Litt. 128 b; Bracton 427b. 

One born in a foreign country, or out of 
the jurisdiction of the United States, and 
who has not been naturalized under the 
constitution and laws. But children of 
ambassadors and foreign ministers, though 
born abroad, are citizens ; so are, in some 
cases, foreign-born wives of naturalized 
citizens.* See Antenatus. 

* In English law, an alien is a person who is 
not a British subject, as opposed (1) to natural- 
born subjects (as to these, see Allegiance) ; (2) 
to aliens who have become British subjects by 
naturalization (naturalized aliens); and (3) to 
denizens. {See Co. Litt. 129a.) Aliens are 
either aliens by birth (aliens nees), or aliens by 
election. The former class includes all persons 
bom abroad, except the children of ambassadors 
and persons whose fathers or paternal grand¬ 
fathers were British subjects. (Stat. 7 Anne, c. 
5; 13 Geo. 4, c. 21.) To the class of aliens by elec¬ 
tion belong those persons who have availed them¬ 
selves of the provisions of the Naturalization Act, 
1870, which allows a British subject to become an 
alien either by expatriation or, in certain cases, 
on his making a declaration of alienage. (Na- 
tur. Act, 1870, 3, 4.) The act also makes an 

Englishwoman who marries a foreigner an 


Alien, (defined). 3 Bradf. (N. Y.) 130,136 ; 
5 Call (Va.) 160; 6 Id, 60; 1 Com. Dig. 552; 2 
Crunch (U. S.) 120, 280; 4 Id. 321; 5 Day 
(Conn.) 169; 4 East 502; 2 Halst. (N. J.) 335; 
3 Hall L. J. 22, 190; 20 How. (U. S.) 8; 4 
Johns. (N. Y.) 75; 20 Id. 191, 693; 2 Johns. 
(N. Y.) Cas. 407; 2 Kent Com. 43; 2 Mass. 
179 n, 236, 244 n; 9 Id. 456; 16 Id, 230; 1 
Sandf. (N. Y.) Ch. 583, 668; 1 Wheel. Am. C. 
L. 294. 

-- (as to taking lands by descent). 1 

Crunch (U. S.) C. C. 479; 4 Cranch (U. S.) 321; 
7 Id. 603; 18 How. (U. S.) 235; 7 Johns. (N. 
Y.) 214; 7 Wheat. (U. S.) 535; 2 Bam. & C. 
779; 5 Id. 771; 4 Dowl. <& Ry. 394; 4 T. R. 
308. 

-(children of, as to becoming citizens). 

21 Wend. (N. Y.) 391. 

dower of widow of). 9 Mass. 363. 
enabled to acquire land under statute). 
1 Pet. (U. S.) 349. 

-(in a deed). Cro. Jac. 210; Dyer 

362 b. 

-(in a statute). 3 Abb. (N. Y.) App. 

Dec. 92; 33 How. (N. Y.) Pr. 456 ; 1 Keyes (N. 
Y.) 133. 

-(may commit treason). 5 Cranch (U. 

S.) 61. 

-(not to, covenant by lessee). 1 Dyer 

45 b. 

to B., covenant not to). 1 Dyer 45 a. 
without license). Doug. 184; Dyer 

334 b. 

Alien, balgain, sell, (in a deed). Cro. 
Jac. 210. 

ALIEN ENEMY.—The subject of a 
nation with which we are at war; usually 
spoken of one domiciled or residing hcn\ 
pending the war, or seeking relief of some 
kind from our courts or the general gov¬ 
ernment. 

Alien enemy, (must owe allegiance to enemy). 
1 Bos. & P. 168. 

-(plea of). 2 Gall. (U. S.) 105. 

ALIEN FRIEND.—The subject of a 
nation with which we are at peace. 

alien. (Id. \ 10.) Aliens are also divisible 
into alien enemies and alien friends (alien 
amys), according as the state of which they are 
subjects is or is not at war with the United King¬ 
dom. (7 Co. 17; Co. Litt. 129 b.) Alien ene¬ 
mies have in theory no rights or privileges un¬ 
less by the Queen’s special favor. (2 Stepli. Com. 
409.) And if they bring goods into this country 
after the declaration of war, it is said that they 
are liable to be seized. (Id. 17.) It is also said 
that if the plaintiff in an action is or becomes at 
any time before verdict an alien enemy 7 , the court 
will stay the proceedings on the application of 
the defendant. (Archb. Pr. 1112.) Alien friends 
have certain disabilities; thus, an alien cannot 
be the owner of a British ship (Natur. Act, 1870, 
\ 14), or hold certain offices, or vote at certain 
elections. \ 2. 
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ALIUNDE. 


Alienable interest, (what is). 3 Barn. & 
AdL 59. 

Alienage, (plea of). 5 Halst. (N. J.) 328. 

ALIENATE — ALIENATION.—To 

alienate is to pass property from one per¬ 
son tc another. (Co. Litt. 118 a; 1 Davids. 
Conv. 70. As to the history of alienation, 
see Maine’s Ancient Law ; Lavaleye de la 
Propriety.) Alienation is either (1) volun¬ 
tary, when it takes place with the will of 
the owner, as in the case of a conveyance, 
gift, &c. ; (2) involuntary, wTiere his con¬ 
sent is immaterial, as in the case of descent, 
intestacy, bankruptcy, forfeiture, &c.; or, 
(3) partly voluntary and partly involuntary, 
as in the case of alienation by will (devise 
and bequest). 

Alienatio licet prohibeatur con¬ 
sensu tamen omni um in quorum fav- 
orem prohibita est, potest fieri : Though 
alienation be forbidden, yet, with the consent of 
all those in whose favor it is forbidden, it may 
be made. 

Alienatio rei praefertur juri accre- 
scendi : The law favors alienation rather than 
accumulation, This maxim has always been 
the policy of our law, even from the time when 
the right of subinfeudation was first recognized. 
The statutes of de donis y 13 Edw. I. c. 1, and 
quia emptores, 18 Edw. I. c. 1, are examples and 
proofs of this doctrine. 

Alienation, (by a corporation). South. 440. 

- (in a statute). 35 Ind. 341; South. 

(N. J.) 44<X 

- (in policy of insurance). 1 Allen 

(Mass.) 311; 3 Id. 362; 19 Barb. (N. Y.) 442; 
3 Den. (N. Y.) 254; 19 G-a. 298; 1 Gray (Mass.) 
426 ; 42 Me. 221; 47 Id. 232; 25 N. H. 200; 30 
Id. 231; 38 Id. 232; 10 Ohio St. 347; 12 Me. 
44; 9 Vr. (N. J.) 441. 

-(of land). 11 Barb. (N. Y.) 624; 35 

Ind. 341; 42 Me. 221; 24 N. H. 550 ; < 28 Wis. 84. 

-(of lands, by heir before suit brought). 

5 Halst. (N. J.) 259. 

- (of land, in a statute). 9 Heisk. 

(Tenn.) 571. 

-(of land, in homestead exemption act). 

70 HI. 263. 

-(provision against, in a will). 1 Yes. 294. 

-(to forfeit estate under a will). Coop. 

C. C. 261; 1 Cro. 330. 

-(to forfeit lease). 4 Co. 119: Dyer 45; 

2 T. E. 425. 

ALIENI JURIS.— See Stn Juris. 

ALIENTJS.—Another's; belonging to an¬ 
other ; the property of another. 

Alixe, (in a will). 5 Binn. (Pa.) 23; 8 
Petersd. Abr. 331; 1 Vem. 353, n . 

ALIMENT.—A Scottish law term, signify¬ 
ing: (1) Support; maintenance; a fund for main¬ 
tenance. (2) To maintain or support.— Be 1 !. 


ALIMONY. Latin : alimoniuTn, sustenance. 

A gross or periodical sum of money 
ordered, in a suit for dissolution of mar¬ 
riage or judicial separation, to be paid by 
the husband to the wife for her support. 
It is either payable 'pendente lite t that is, 
during the suit, or is permanent. Browne 
Div. 157. 

Alimony, (defined). 36 Ga. 286; 55 Me. 
21; 107 Mass. 428, 432; 16 Gray (Mass.) 110 
75 N. C. 70. 

-(fixing the amount). 3 Paige (N. Y.) 

267. 

-(in divorce statutes). 9 N. H. 309; 

24 Id. 564; 25 N. J. Eq. 548; Sax. (N. J.) 389. 

- (pending divorce suit). 2 Hagg, Cons. 

199. 

-(temporary, how computed). 4 Paige 

(N. Y.) 643. 

- (when may be awarded). 107 Mass. 

428. 

ALIO INTUITU. —With another intent 
than that alleged. In English divorce practice 
a suit is said to be brought alio intuitu when it is 
not brought bond fide for the reason or with th* 
object alleged. Browne Div. 131, 339. 

Aliquid conceditur n© injuria rema~ 
neat impunita, quod alias non con- 
cederetur: Something is conceded which 
otherwise would not be, lest an injury remain 
unredressed. 

Aliquid possessionis et (or sed) nihil 
juris : Somewhat of possession and (or but) 
nothing of right. 

Aliquis non potest esse judex la 
propria causa : No one can be judge in his 
own cause. 

ALITER. —Otherwise. In old reports 
it is used to contrast the rules applying to 
two different cases. 

Aliud est celare, aliud tacere: It is 
one thing to conceal, another to be silent. It is 
upon this maxim that the rule caveat emptor (q. v.) 
is founded. See Concealment. 

Aliud est distinctio, aliud separatio: 

Distinction is one thing, separation another. 

Aliud est possidere, aliud esse in 
possession©: It is one thing to possess, 
another to be in possession. One cannot “ pos¬ 
sess” without having the right of property, but 
be may be in possession of property belonging 
to another, e. g. a tenant, borrower, finder of lost 
goods, &c. 

Aliud est vendere, aliud vendenti 
consentire : To sell is one thing, to consent 
to a sale another. 

ALIUNDE. —From elsewhere. Thus, 
in construing a document, explanatory 
evidence which appears from some other 
source is said to appear aliunde. 
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ALL. 


All, (in crimes ; ict). 3 Harr. (N. J.) 311, 
824. 

-* (in a deed—an equivocal expression). 

2 Wall. Jr. (U. S.) 97. 

-(in a statute). 15 Ga. 518; 18 Pa. St. 

3SS ; 11 Ohio St. 252; 27 Ark. 564. 

- (I give, in a will). 2 Atk. 113; 6 

Barn. & C. 512; 1 Comyn 168; 4 Com. Dig. 
154 (<;); 1 Lev. 130; Love. Wills 153; 4 Mod. 
141; 1 Yern. 340. 

All actions of debt grounded on lend¬ 
ing OR CONTRACT WITHOUT SPECIALTY, (under 
statute of limitations). Ang. Lim. 172; 1 Lev. 
191; Ld. Ravin. 1502; 1 Saund. 37 ; 1 Sid. 305, 
306. 

All and every, (in a will). L. R. 7 Ex. 339. 
All and every the child and children, 
(in a will). L. R. 13 Eq. Cas. 28. 

All and every other the issue of my 
body, (iii a will). L. R. 7 Ex. 339 ; 8 Id. 160. 

All and singular, (in assignment). 2 
Keen 527. 

- (in a will). 2 Mau. & S. 448; 8 

Petersd. Abr. 109. 

All and whatsoever he hath in the 
tenements, (in a will). 2 Taunt. 198. 

All business, (in a power). 9 Bing. 608; 1 
Taunt, 356; 8 Wend. (N. Y.) 498. 

All cases, (as used in Criminal Code, $ 158). 

1 Scam. (Ill.) 172. 

All contained in the two-story frame 
barn, Ac., (in fire policy). 25 Minn. 229. 

All debts due and owing to me at the 
time of my death, (in a will). 8 Com. Dig. 
469 ; 1 Meriv. 541. 

All December, (agreement to do an act in). 

2 Moo. 588. 

All demands, (release of). 1 Edw. (N. Y.) 
Ch. 34; 2 Show. 90; 12 Mod. 460; 2 Id. 281. 

All expenses of sale, (in chattel mort¬ 
gage). 25 Minn. 135. 

All faults, (sale of goods with). 118 Mass. 
242, 247. 

ALL FOURS.—Two decisions or cases 
which are alike in all material respects, are 
said to “run upon all fours.” 

All I am possessed of, (in a will). 8 Com. 
Dig. 469; 5 Ves. 811, 816. 

All I am worth, (in a will). 1 Bro. Ch. 
C. 437; 4 Rawle (Pa.) 81; Reeve Dom. Rel. 
489 ; 6 Serg. & R. (Pa.) 456. 

All I have, (in a will). 6 Barn. & C. 512: 
Comyn 168. 

All in S., (I give, in a will). 1 Bro. Ch. C. 
127, 129, n. ; 8 Com. Dig. 469. 

All legal costs, (in a suit). 11 Allen 
(Mass.) 4. 

All liabilities, (promise to pay). 7 Vr 
(N. J.) 141. 

All matters in difference, (in submission 
to arbitration). 9 Bam. & C. 780; 1 Bro. P. C. 
528, 530; 8 Co. 98 ; Comyn 477 ; 1 Com. Dig. 
662; 2 Cro. 447 ; 8 East 445; 12 Id. 165; 15 Id. 
213; 16 Id. 58; 4 Esp. 180; Ld. Raym. 114; 2 
T. R. 645; 4 Id. 146,147 ; 1 W. Bl. 475; 6 Mass. 
337 ; 2 Green (N. J.) L. 336 ; 2 Cai. (N. Y.) 327; 
12 Johns. (N. Y.) 313; 15 Id. 197 ; 5 Wend. (N. 
Y.) 268; 3 Pa. 270 ; 4 Rawle (Pa.) 299, 432. 


All matters in dispute, (in submission to 
arbitration). 7 Mod. 349 ; 64 N. C. 429. 

All my clothes and linen whatsoever, 
(in a will). 8 Com. Dig. 468. 

All my estate, (in a will). 4 Com. Dig. 
154,7i. (g); Cowp. 299; 2 Doug. 763; 3 Keb. 
245; Ld. Raym. 1325; 1 Mod. 100; 3 Id. 45, 
228; 6 Id. 106, 110; Reeve Dom. Rel. 488; 8 
T. R. 502; 7 Taunt. 35; 13 Ves. 445; 8 Id. 
604; 2 W. Bl. 1301, 1307; 3 Wils. 418; 2 Mac 
Artli. (U. S.) 70; 1 Har. & M. (Md.) 455; 6 
Mete. (Mass,) 325; Penn. (N. J.) 602; 2 Binn. 
(Pa.) 20; 2 Desaus. (S. C.) 422. 

All my estate and effects, (in a wiL). 9 
Yes. 137, 142; 4 E. L. & Eq. 133. 

All my estate, both real and personal, 
(in a will). 12 Johns. (N. Y.) 389. 

All my estate in law and equity, (in a 
will). 8 Com. Dig. 469; 3 Gratt. (Va.) 518. 

All my estate in or at, (in a will). 11 
East 49 ; Reeve Dom. Rel. 488; 6 T. R. 118. 

All my estate whatsoever, (in a will). 
Comyn 337. 

All my freehold propert", (in a will), 
16 East 221. 

All my interest, (in a will). Reeve Dom. 
Rel. 488, 489. 

All my just debts, (in a will\ L. R. 4 H. 
L. 506. 

All my lands, (in a will). 1 Wash. (Va ) 
96 ; Cro. Jac. 48, 51; Doug. 323. 

- (release of). Dyer 87. 

All my lands lying in, (id a will). 3 
Cranch. (U, S.) 131; 4 Com. Dig. 154, n. (g); 

2 Doug. 759; 6 T. R. 118; 8 Id. 502; 3 P 
Wins. 386. 

All my notes, (in a will). 2 Dev. (N. C.) Ea. 
488, 496. 

All my other estate, real and per¬ 
sonal, (in a will). 6 Mod. 106. 

All my personal property, (in a will). 

3 Ch. D. 309; 9 Mod. 93; 28 Vt. 26, 27, 31. 
All my property, (in a will). 11 East 

518; 14 Id. 370; 4 Md. Ch. 484; 81 N. Y. 356, 
358; 6 Barn. & C. 512. 

All my property in A. except, (in a will). 
8 Com. Dig. 468. 

All my property of any nature ob 

KIND WHATSOEVER, WHICH DEED, PAPERS, 
AND MOVEABLES WILL SHOW, (in a will). 1 

Ired. (N. C.) L. 257. 

All my property of every description, 
(in a will). 2 Jones (N. C.) Eq. 75. 

All my real estate, (in a will). 18 Pick. 
(Mass.) 537 ; 12 Gray (Mass.) 379; 6 Binn. (Pa.) 
94; 2 McCord (S. C.) 66; 4 Bam. & C. 610. 

All my real property, (in a will). 18 
Ves. 193; 16 Johns. (N. Y.) 538. 

All my real and personal property, (in 
a will). 13 Wend. (N. Y.) 583; 6 Binn. (Pa.) 94. 

All my right, title and interest, (in a 
will). Ld. Raym. 831. 

All my temporal estate, (in a will) 3 
P. Wms. 295. 

All my wagon-ways, rails, staiths, p nd 

ALL IMPLEMENTS, UTENSILS, AND THINGS, (in 

a will). 8 Com. Dig. 469. 

All of them, (in a bond). 12 Serg. £ R. 
{Pa.) 158. 

All or such of my children, (in a v^ll). 
1 Atk. 389. 
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All offences, (in a pardon). 1 Mod. 102. 
All personal effects, (in a deed of trust). 
6 Fla. 62. 

All persons, (in settlement act). 1 Me. 93; 

11 Id. 455. 

All property shall be taxed according 
to its value, (in State constitution). 13 Am. 
Rep. 143; 43 Cal. 331. 

All rents and profits, (in an agreement). 
2 Q. B. D. 189. 

All sorts of wool, (in a statute). 1 Holt. 
N. P. 69. 

All the buildings thereon, (in descrip¬ 
tion in a deed). 4 Mass. 114. 

All the children of A. and B., (in a will). 
10 Ch. D. 236. 

All the duties, liabilities, &c., (in a stat¬ 
ute). 120 Mass. 400. 

ALL THE ESTATE.— The name given 
in England, to the short clause in a conveyance 
or other assurance which purports to convey u all 
the estate, right, title, interest, claim and de¬ 
mand ” of the grantor, lessor, &c., in the prop¬ 
erty dealt with. The clause is said to be wholly 
inoperative and unnecessary. Davids. Conv, 93. 
See General Words ; Deed. 

All the estate, (in condition of guardian’s 
bond). 13 Vr. (N. J.) 18. 

All the estate both real and personal, 
(in a deed). 3 Gratt. (Ya.) 518. 

All the estate which I have, (in a will). 
2 Atk. 38. 

All the interest, (assignment of). 30 
Miss. 66. 

All the personal property, (in bill of 
sale). 21 Minn. 370. 

All the property, (in a will). 100 Mass. 

222 . 

All the property I possess, (in a deed). 
5 Jones (N. C.) Eq. 332. 

All the remainder of my bequests, (in a 
will). 14 Yes. 363. 

All the residue of my estate, (in a will). 

12 Mod. 596. 

All the rest, (in a will). 8 C. E. Gr. (N. 
J.) 229. 

All the rest and residue of my estate, 
(in a will). 4 Wheel. Am. C. L. 374, n; Ld. 
Kaym. 1324. 

All the rest I have in the world, (in a 
will). 4 East 496. 

All the rest of my estate, (in a will). L. 
R. 5 Eq. Cas. 404. 

All that estate, (in a will). 2 Yes. Sr. 48. 
All that I possess, (in a will). 3 Hawks. 
(N. C.) 74. 

All that my farm, (in a deed). 4 Mass. 205. 

-(in a devise). 13 Vr. (N. J.) 581. 

All that my house, (in a lease). 1 Cro. 
615. 

Allegans contraria non ©st audien- 
dus : One who contradicts, himself is not to be 
heard. A rule of evidence relative to the credi¬ 
bility of a witness. It also applies to contradic¬ 
tory allegations in pleading. 

Allegans suam turpitudenem non 
©Bt audiendus: One who alleges his own 
infamy is not to be heard. 


Allegan, non debuit quod probatum 
non relevat : That ought not to be alleged, 
which, if proved, is not relevant. 

ALLEGATA ET PROBATA.—Allega¬ 
tions and proofs. The rule is that the evidence 
must correspond with the allegations in the 
pleadings; the probata must agree with and 
support the allegata , or there will arise a case 
of variance ( q . v .), for no one is permitted to set 
forth one case in his pleadings and prove a dif¬ 
ferent one on the trial. 

Allegatio contra factum non est ad- 
mittenda : An allegation contrary to the deed 
(or fact) is not admissible. 

ALLEGATION .— Latin: allegatio. 

§ 1. At common law, an allegation is 
a statement of fact made in a legal pro¬ 
ceeding; e. g. in an affidavit or pleading, 
Each separate statement of a fact which 
the pleader claims to be able to prove is a 
distinct allegation. 

I 2. In ecclesiastical causes, every 
plea after the first is termed an allegation. 
(Phillim. Ecc. L. 1254, 1289.) An allega¬ 
tion by the defendant, controverting the 
plaintiff’s charge, seems to be called a re¬ 
sponsive allegation, and, if the plaintiff 
rejoins to it, his allegation is called a 
counter allegation, or rejoining allegation. 
When a party objects' to the evidence ta¬ 
ken by the other party, he is said to give 
an exceptive allegation. Id. 1256; Rog. 
Ecc. L. 722. See Plea; Libel. 

ALLEGATION OF FACULTIES.— 

The statement made by a wife, seeking alimony 
in the Ecclesiastical Courts, as to the amount of 
her husband’s property. 

ALLEGIANCE .—Norman-French: aleg- 
geaunce (Britton 170 b), ligeaunce (Id. 175 a). from lige, 
pure, absolute; so that “ liege homage ” meant uncon¬ 
ditional homage. (Loysel, Inst. Cout. Gloss.) LiyeU 
said to be derived from German lcdig=* free, a “ ledig- 
man” {ligiua homo) being a man who was free from 
all obligations to anyone but his lord. (2 Diez. Etym. 
Worth. 359; see 1 Bl. Com. 367.) Originally allegiance 
was applied also in certain cases to the obligation duo 
by tenants to their feudal lords*. Britton 175a. 

“The tie or ligamen which binds the 
subject [or citizen] to the king [or govern¬ 
ment], in return for that protection which 
the king [or government] affords the sub¬ 
ject [or citizen.”] (1 Bl. Com. 3G6.) It 
consists iii “a true and faithful obedience 
of the subject due to his sovereign.” 7 
Co. 4b. 

| 1. In Enguoh ixw, allegiance is said to be 
divided into four kinds: (1) Natural allegia7ice } 

that which is due from all men born within the 
king’s dominions immediately upon their birth.’ 1 
(2 Bl. Com. 369.) A person born in the British 
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dominions of alien parents may divest himself 
of this natural allegiance by making a declara¬ 
tion of alienage. (2) Acquired allegiance, that 
obtained by naturalization or denization. (Co. 
Litt. 129a*; 7 Co, ob; see the Naturalization 
Oaths Act, 1870.) (3) Local allegiance , that 

which is due from every alien only so long as he 
continues within the dominions of the English 
crown. (7 Co. ob; 2 HI. Com. 370.) (4) Legal 

allegiance* so called *’because the municipal laws 
of this realm have prescribed the order and form 
of it ” (7 Co. 5 b, Ob); it is created by the oath 
of allegiance, which has to be taken on various 
occasions— e. g, bv the great officers of the crown 
on assuming office. (Promissory Oaths Acts, 
ISOS and 1871.) It does not seem to add any¬ 
thing to the duties of ordinary allegiance. To 
the class of legal allegiance mav also be referred 
that due from the children and grandchildren 
born abroad of natural-born British subjects, of 
which, however, they may divest themselves by 
a declaration of alienage. (As to the oath of alle¬ 
giance, see the Naturalization Act, 1S70, and the 
Naturalization Oaths Act, 1870.) Allegiance is 
also used with the sense of locality, as where a 
person is said to be born within the allegiance 
of the crown, meaning within the British 
dominions. Litt. \ 103; Co. Litt. 129 b; Calvin’s 
case, 7 Co. 2 b. 

1 2. Renouncing allegiance.— -In early 
times the obligation of allegiance was re¬ 
garded as perpetual and could not be re¬ 
nounced, except by express permission of 
the sovereign, but emigration and coloni¬ 
zation have caused the relaxation of this 
rule, both in England and America, and 
now subjects of either country may re¬ 
nounce their allegiance and adopt another 
by naturalization. Eng. Naturalization Act, 
1870 ; U. S. Rev. Stat. $ 1999. See Expatria¬ 
tion; Naturalization. 

Allegiance, (defined). 16 Wall. (U. S.) 147; 
1 Com. Dig. 566; 1 Wheel. Am. C. L. 312. 

- (as applied to Indians). 20 Johns. 

(N. Y.) 188. 

- (in criminal pleading). 1 Chit. Cr. 

L. 241-2. 

- (of aliens domiciled in U. S.) 16 

Wall. (U. S.) 147. 

-(power to renounce). 2 Kent. Com. 49. 

-{to a foreign power). 2 Cranch. (U. 

S.) 64; 8 Id. 253, 278, 335; 7 Wheat. (U. S.) 
284; 2 Johns. (N. Y.) Caa. 407; 1 Bos. & P. 168. 

ATiT iEGI ARE.—To defend and clear one’s 
self; to wage one’s own law. 

Alleged, (in award of arbitrators). 6 Mod 
232. 

ALLEGING DIMINUTION.— The al¬ 
legation in an appellate court, of some error in 
a subordinate pan of the record of the court 
below. 

ALLEU, ALEU, or ALIEU.— Same 
aa Allodium ( q . r.) 


ALLEVIARE.—To pay an accustomed fine 
or composition. 

ALLIANCE .—Latin: ad, to, ligare, to bind. 
A union or connection of interests (1) 
between families, by marriage, in which 
seme “affinity” expresses the same idea, 
and (2) between States, by compact, treaty 
or league. In the latter sense, alliances 
are defensive where one State agrees to 
defend the other in case of an attack; 
offensive, where two or more States unite 
for the purpose of attacking or levying 
war against another nation; and offensive 
and defensive , where both defence and at¬ 
tack are contemplated. 

ALLISION .— Latin: ad, to, and ladere, to 
dash against. 

A word sometimes used to designate that 
species of collision between vessels, where 
one vessel is run against another, as dis¬ 
tinguished from an ordinary collision, i. e. 
the running of two vessels against each 
other. 

ALLOCATION.—An allowance upon an 
account in the English Exchequer. 

ALLOCATIONS FACIEND A. — A 

writ commanding the lord treasurer and barons 
of the exchequer, to make to an accountant, an 
allowance for such moneys as he has lawfully 
expended ill his office.— Jacob. 

ALLOCATUR.—It is allowed. A word 
formerly written on a writ or order to denote the 
approval of the judge who granted it. Under 
tile present practice of the English Common 
Law Divisions of the High Court, it is a certifi¬ 
cate by a master of the result of a taxation of 
costs. Archb. Pr. 129. 

Allocatur, (on writ of certiorari). South. 
(N. J.) 369, 517 ; 2 Halst. (N. J.) 38. 

ALLOCATUR EXIGENT.—A species 
of writ anciently issued in outlawry proceedings, 
on the return of the original writ of exigent. 1 
Tidd Pr. 128. 

ALLOCUTUS •—Latin : ad, to, and loqui, 
to 6peak. 

In criminal procedure, when a prisoner 
is convicted on a trial for treason or felony, 
the court is bound to demand of him wha* 
he has to say as to why the court should 
not proceed to judgment against him ; this 
demand is called the allocutus , and is en¬ 
tered on. the record. Archb. Cr. PI. 173. 

ALLODARII.—Owners of allodial lands. 
Owners of estates as large as a subject may hava 
Co. Litt. 1; Bac, Abr. Temwe, A . 
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ALLODIAL. —Land is said to be allo¬ 
dial, or to be held by an allodial tenure, 
when it is the absolute property of the 
owner and not held by him of any lord or 
superior, as in the feudal system. In the 
United States all land is held by allodial 
tenure, but no subject in England can 
hold land allodiallv. As to the derivation 
of the word, see Skeat’s Etym. Diet. See 
Feudal System. 

Allodial, (meaning of, in State constitution). 
28 Wis. 367. 

ALLODIUM. — An estate held and 
owned in one’s own right, by an absolute 
title free from obligation of fealty, rent or 
service to any superior. 

Allodium, (defined). 9 Cow. (N. Y.) 513. 

ALLONGE.— When the back of a bill 
of exchange or similar instrument has 
been filled up with indorsements, a slip 
of paper may be annexed to it to receive 
any further indorsements, and thenceforth 
forms part of the bill. This slip is some¬ 
times known by the French word “al¬ 
longe/’ (Byles Bills 150), from allonger , to 
lengthen. See 18 Pick. (Mass.) 63. 

ALLOT.— 

<§ 1. In general. —To allot is to indicate 
that a portion of property held by a num¬ 
ber of joint owners is in future to belong 
exclusively to a specific person called the 
“ allottee.” Thus a partition of land is 
effected by allotting to each owner his 
share in severalty. Litt. § 246 et seq. 

§ 2. Inclosed land.—In England, an in¬ 
closure of land under the general inclosure act, 
1845, is carried into effect by the land being al¬ 
lotted in accordance with the order or act author¬ 
izing tlie inclosure and the rights of the persons 
interested. “Allotment” signifies not only the 
act of allotting the land, but also the portion of 
land allotted; the allotments are named from 
the purposes for which they are made, e. g, al¬ 
lotments for exercise and recreation, allotments 
for laboring poor, allotments to the lord, com¬ 
moners, &c. General Incl. Act, 1845, §72 et 
seq. See Inclosure. 

§ 3. Shares of stock. —In the law of 
corporations, to allot shares, debentures, 
&c., is to appropriate them to the appli 
cants or persons who have applied for 
them; this is generally done by sending 

each applicant a letter of allotment, in¬ 
forming him that a certain number of 
shares have been allotted to him, and he 


is then called an allottee. An allotment 
of shares pursuant to an application for 
them, constitutes, with the application it¬ 
self, an agreement binding both on the 
applicant and on the company, the appli¬ 
cation being an offer to take their shares, 
and the allotment an acceptance of the 
offer. (Lind. Part. 108; Thring Comp. 30 
et seq . See Scrip.) An allotment usually 
takes place where more shares are sub¬ 
scribed for than the charter permits to be 
issued. 

I 4. Wages — allotment note. —In the 
law of merchant shipping, an allotment 
of wages is where a seaman, by the agree¬ 
ment of service, stipulates for the periodi¬ 
cal payment to his wife or other relative, 
of sums out of his wages by the shipowner 
or agent. This is done by an allotment 
note, which gives the necessary particu¬ 
lars, including the name of the person to 
whom the allotments are to be paid, and 
the relation in which he or she stands to 
the seaman, e . g. wife, parent, child, &c. 
Maud. & P. Mer. Sli. 165. 

Allotted, (in treaty with Indians). 6 Pet 
(U. S.) 582. 

ALLOTMENT WARDEN. —By th« 

English general inclosure act, 1845, § 108, when 
an allotment for the laboring poor of a district 
has been made on an inclosure under the act, 
the land so allotted is to be under the manage¬ 
ment of the incumbent and church warden of 
the parish, and two other persons elected by the 
parish, and they are to be styled “ the allotment 
wardens ” of the parish. See Inclosure ; Al¬ 
lot, § 2. 

ALLOW-ALLOWANCE. — French: 

allouer. 

I 1. In procedure, to allow is to admit 
the validity of something contended for by 
one of the parties. Thus the court allows 
a demurrer or plea, when it decides that it 
is well founded by giving judgment in 
favor of the person demurring or plead¬ 
ing. (Archb. Cr. PI. 184.) So, when a 
claim against an estate in administration 
is made out, it is allowed, (Dan. Ch. Pr. 
1100,) and a taxing master allows costs 
which have been properly incurred. The 
costs, charges and expenses which are 
allowed to a trustee are sometimes called 
his just allowances. Id, 1133. See Costs. 

§ 2. Allowance pendente lite.—In the 
English Chancery Division, where property 
which forms the subject of proceedings is more 
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than sufficient to answer all claims in the pro¬ 
ceeding, the court mav allow to the parties in¬ 
terested, the whole or part of the income, or 
(in the case of personalty) part of the property 
itself. Stat. 15 and 10 Viet, c. 86, $ 57 ; Dan. 
Oh. Pr. 1070. 

Allow, (in a written instrument). 7 Ind. 263. 

- (necessaries, iu a will). Cornyn 326. 

- (power to, when includes power to re¬ 
ject). 9 AY end. (N. Y.) 508. 

Allow or permit, (did not, in a plea). 2 
Carr. P. 110. 

Allow to give, (in an instrument). 7 Ind. 
263. 

Allowance, (for maintenance of children). 
4 East 76. 

-{forfeited for desertion, bounty includ¬ 
ed). 2 Otto (U. S.) 77. 

-(in a statute). 45 Ala. 264. 

-(in act concerning county prisons). 58 

Ind. 260. 

-(of an account). 1 Baldw. (U. S.) 412, 

539. 

-(sale of land with). 13 Serg. & R, 

(Pa.) 141, 143. 

-(to administrator, for maintenance of 

distributee). 3 Bibb (Ky.) 456. 

-(to parent, for maintenance of children). 

4 Bro, Ch. C. 223; 3 Esp. 1; 1 Jac. & W. 152. 

-(to parent, out of infant’s estate). 4 

Mass. 97, 675; 16 Id. 28; 7 Wheel. Am. C. L. 
161. 

-(to wife, on divorce). 45 Ala. 264. 

Allowance, jijst, (to trustee). Sax. (N. J.) 
2SS. 

Allowances, (in executors’ accounts). 5 
Johns. (N. Y.) Ch. 577. 

-(judgment of forfeiture of pay and). 

2 Otto (U. S.) 77. 

Allowances, other, (in bill of lading). 
Moo. & M. 208. 

Allowed, (in a statute). 65 Me. 296. 

- (in statute regulating dower). 41 Ala. 

571, 586. 

Allowed, forty days shall be, (in char¬ 
ter party ). 2 Campb. 352 ; 12 East 179. 
Allowing, (in a covenant). Willes 496,499. 
Allowing all people to pass, (in a deed). 
15 Wend. 564 

ALLOY. —A baser metal mixed with 
gold or silver in manufacturing, or coin¬ 
ing. As respects coining the amount of 
alloy is fixed by law, and is used to increase 
the hardness and durability of the coin. 

AL LOYNOUR. —One who conceals, st eals 
or carries away a thing privately. 

ALLUVIO MARIS. —New soil formed 
by the wash of the sea. 

A L L U VIO N. Latin : cdluerc, to wash 

Against. 

Alluvion is where sand and earth are 
washed up by the sea or a stream of water 
so as to make an addition to the dry land; 
if it is sudden and considerable, the new 


land belongs (in the case of the sea) to the 
sovereign ; if it is by small and impercept¬ 
ible degrees, the new land belongs to the 
owner of the adjoining land. (2 Bl. Com. 
202.) In the Roman law, alluvio meant 
only an imperceptible addition [increment 
turn latens) ; (2 Just. Inst. 1, \ 20); a sudden 
alluvion was called avulsio . See Derelic¬ 
tion; Accretion; Accession. 

Alluvion, (defined). 18 La. 122, 278: 64 
Dl. 56 ; 9 Mart. (La.) 656 ; 23 Wall. (U. S.) 46 

- (addition to shore of river by). 10 

Pet. (U. S.) 717 ; 23 Wall. (U. S.) 46; 1 Gill A 
J. (Md.) 249; 3 Mass. 352; 4 Pick. (Mass.) 
268 ; Ang. Waterc. 220 ; 3 Barn. & C. 91. 

-(“increment” used in place of). 17 

Wend. (N. Y.) 593. 

-(on banks of the Mississippi). 2 Am 

L. J. 393 et seq . 

ALLY.— A nation which has entered 
into an alliance ( q . v.) with another nation 
(1 Kent Com. 69); also a citizen or subject 
of either of two or more allied nations.— 
Bouvier . 

ALMS. —Anything given either by pub¬ 
lic authority, or by private individuals for 
the relief of the poor. 

ALNAGER, or ULNAGER.—A sworn 
officer of the king whose duty it was to look to 
the assize of woolen cloth made throughout the 
land, and to the putting on the seals for that 
purpose ordained, for which he collected a duty 
called (linage, — Cowell; Termes de la Ley. 

ALNETUM.—A place where alders grow. 

— Cowell; Blount; Domesday Book . 

Along, (in a deed). 34 Conn. 421; 24 WendL 
(N. Y.) 451; 4 Hill (N. Y.) 369 ; 23 N. Y. 498; 
36 Barb. (N. Y.) 102; 1 Sandf. (N. Y.) 323, 334; 
42 Barb. (N. Y.) 60. 

-(in a statute). 1 Bam. <& Ad. 447 ; 6 

C. E. Gr. (N. J.) 259; 5 Vr. (N. J.) 532. 

Along its route, (in a statute). 1 Otto (U 
S.) 454. 

Along the bank, (in a cession of land by 
one State to another). 13 How. (U. S.) 381, 416. 

Along the railway, (in contract). L. R. 
6 H. L. 169. 

Along with the plea, (affidavit). 4 Halst. 
(N. J.) 84. 

Already incurred, (penalty, in a statute) 
108 Mass. 32. 

Already received, (moneys in condition of 
collector’s bond). 9 Bam. & C. 35. 

Also, (in a will). 1 Harr. & M. (Md.) 449, 

15 Johns. (N. Y.) 293; 4 Rawle (Pa.) 68; 6 

Bara. <& C. 289; Cro. Car. 368; 5 East 94, 97 ; 

Holt 744; Ld. Raym. 831; 4 Mau. & S. 58, 60; 

1 Salk. 234, 239. 

/ 

AT. TA PRODITIO.—High treason. 

ALTA VIA —The highway. 
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A T iTARAG-E. —Offerings made upon the 
altar; the profits of the priests accruing by 
means of the altar; contributions, tithes, &c. 

Alter, (a bank note). 10 Mass. 34-5. 

-(wharves, in city charter). 54 Mo. 172. 

Alter and grade, (in railroad charter). 5 
Dutch. (N. J.) 353. 

Alter, change or defeat the same, (in 
a deed). 17 Wend. (N. Y.) 195. 

ALTERATION OP WRITTEN IN¬ 
STRUMENTS.— 

I 1. In general. —An instrument is said 
to be altered when any erasure or addition 
is made in it so as to change its sense or 
effect; thus, if a seal is added to an in¬ 
strument originally not under seal so as 
to make it purport to be a deed, that is an 
alteration. 11 Mees. & W. 778; 13 Id. 343; 
Leake Cont. 426. 

I 2. Material. —An alteration is said to 
be material when it affects, or may possi¬ 
bly affect, the rights of the persons inter¬ 
ested in the document. Thus, if the date 
of a check is altered, that is a material al¬ 
teration, because the legal obligations of 
the drawer may be affected by it, e. g. if 
the bank fails before it is presented. (1 
Ex. D. 176; 4 T. R. 320; 5 T. R. 367.) A 
material alteration invalidates the instru¬ 
ment even as against innocent strangers. 
{Id.) So, the addition of a seal to an in¬ 
strument is a material alteration {supra, £ 
1). As a general rule, a material altera¬ 
tion, when made by the misfeasance or 
laches of the party for whose benefit the 
instrument was made, invalidates it, even 
as against innocent strangers. (Chit. Cont. 
718 ; 11 Co. 27 ; 4 T. R. 320 ; 1 H. Bl. 357 ; 
1 Sm. Lead. Cas. 871.) And so does an 
alteration made by a stranger, having the 
custody of the instrument, but not other¬ 
wise. See Void. 

I 3. An immaterial alteration does 
not appear to have any effect in avoiding 
the instrument, even if made by a party 
to it. Leake Cont. 427. 

§ 4. Alterations in wills are disregarded 
in England by the court granting probate, unless 
they are authenticated by the signatures of the 
testator and witnesses, or unless the fact of their 
having been made before execution can be proved. 
(Stat. 1 Viet. c. 26, § 21.) The initials of the tes¬ 
tator and witnesses in the margin are enough. 5 
P. D. 116. 

Alteration, (defined). 5 Neb. 439. 

- (as used in a contract). 6 Halst. (N. 

Jy) 284. 


Alteration, (as used in a deed). 22 Pick 
(Mass.) 359. 

-(in a building, after contract). Peake 

N. P. 103. 

of agreement). 8 Pick. (Mass.) 322. 
of appeal bond). 5 Halst. (N. J.) 
288; 6 Id. 187; 7 Id. 180, 331. 

-(of award). 2 Halst. (N. J.) 383 ; 7 

Petersd. Abr. 725. 

-(of award, after delivery). 8 East 53. 

-(of bail bond). 5 Mau. & S. 223. 

-(of bank bills). 2 Nett. & M. (8. C.) 

464, 471, n . 

-(of bank notes). 6 Munf. (Va.) 169. 

-(of bill of exchange). 6 Serg. A K. 

(Pa.) 361; 4 Bam. & Aid. 197 ; 5 Id. 674; 1 
Campb. 82; 3 Id. 343; 2 Chit. 121, 122, 123; 15 
East 17 ; 3 Esp. 57, 246; 6 Mau. & S. 142; llv. 

& M. 37, 362; 1 Stark. 452; 4 T. E. 320; ‘l 

Taunt. 420. 

-(of bill of sale). 4 Johns. (N. Y.) 54, 5S. 

-(of bond). 4 Cranch (U. S.) 60; 9 

Id. 28; 1 Paine (U. S.) 336; 9 Pet. (U. S.) 78; 

4 Wash. (U. S.) 26; 1 Green (X. J.) 312; 3 Id. 
460; 5 Halst. (N. J.) 340; South. (N. J.) 503, 
811 ; 17 Serg. & R. (Pa.) 438; 2 Wheel. Am. C. 
L. 405; 7 Id. 251; 1 Barn. & C. 682; 3 Campb. 
181; 4 Petersd. Abr. 623; 5 Taunt. 706, 707. 

of bond, after execution). 5 Mass. 538. 
of bond, by consent). 2 Green (N. J.) 
583 

-(of brand mark). 1 Wend. (N. Y.) 236. 

-(of capias, by changing direction). 10 

Wend. (N. Y.) 573. 

- (of contract). 6 Mass. 522; 5 Neb. 

233, 439; 2 Esp. 536. 

-- (of deed). 1 Pet. (U. S.) 369, 552; 1 

Greenl. (Me.) 73; 9 Mass. 307 ; 10 Id. 460, 46] ; 

5 liar. & J. (Md.) 36; 1 N. H. 145; 2 (been 
(N. J.) 182, 583; 2 Halst. (N. J.) 175; 8 Cow. 
(N. Y.) 71; 9 Id, 125; 4 Johns. ( N. Y.) 59 ; 22 
Wend. (N. Y.) 388; 1 Hawks (N. C.) 222; 10 
Serg. & E. (Pa.) 164 ; 16 Id. 46 ; 2 Whart. (Pa.) 
453 ; 1 Hen. & M. (Va.) 391; 4 Wheel. Am. C. 
L. 276; 4 Barn. & Aid. 672; 11 Co. 27, 276; 

3 Stark. 60; 4 T. R. 339. 

-- (of petition for a new highway). 2 

Greenl. (Me.) 50; 3 Id. 103, 107. 

-(of plan). 12 N. H. 466. 

- (of plea). Penn. (N. J.) 105; South. 

(N. J.) 112. 

-(of process, when fatal). 19 Johns. 

(N. Y.) 170. 

-(of promissory note). 5 Monr. (Ky.) 

31; 2 Har. & J. (Md.) 328; 3 Id, 159; 6 Mass. 
428, 430; 9 Id. 59; 11 Id. 309; 5 Pick. (Mass.) 
312; 10 Id. 228; 1 N. H. 95; 2 Id. 171,543; 

4 Id. 455; 2 Green (N. J.) 182 ; 1 Halst. (N. J.) 
215; 3 Id. 58; South. (N. J.) 737; 18 Johns. 
(N. Y.) 315; 19 Id. 391; 17 Wend. (N. Y.) 238; 
24 Id. 374; 7 Serg. & R. (Pa.) 505 ; 3 Yeates 
(Pa.) 391; 1 Nott & M. (S. C.) 102; 10 East 
431; 12 El. & B. 763; 1 Mau. & S. 735. 

-- (of property). 7 Wheel. Am. C. L. 

558 ; 8 Id. 227. 

- (of property, to prevent replevin). 2 

Rawle (Pa.) 426. 

-(of record of justice, after certiorari 

presented). Penn. (N. J.) 995, 920. 

-(of reports, how proved). 1 Pick. 

(Mass.) 362. 
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Alteration, (of road). 9 Gray (Mass.) 189, 
190; 7 Mass. 158; 8 Id. 208. 

-(of road, iu Massachusetts Road Act). 

1 Pick, iMass.) 418. 

- (of scaled instrument, by parol author¬ 
ity V 13 Wend. (X. Y.) 587; 1 Anstr. 228. 

*--- ^of transcript). South. (N. J.) 083. 

- tof will). 7 Pick. (Mass.) 61; 7 Johns. 

(X. Y.) 394: 9 Id. 312; 15 Id. 293; 4 Wheel. 
Am. C. L. 451. 

- (of written instrument). 10 Mass. 384; 

6 Cow. (X. Y.) 740; 15 East 29. 

- funder mechanics’ lien law). 81 Ill. 

498. 

Alteration and amendment, (as used in a 
statute). 6 Barn. A C. 181 ; 9 Dowl. & Ry. 309. 

Alteration or addition, (of a building). 
10b Mass. o52, 004 . 

Alterations, ( in affidavit indorsed on appeal 
bond). 2 Green (X. J.) 118. 

Alterations, erasures, &c. t (effect of). 1 
Aik. ( Yt.) 355; 2 Wheel. Ain. C. L. 470. 

Altering, (in mechanics’ lien act). 81 Ill. 
498. 

ALTERNAT. —A usage among diplo¬ 
matists bv which, where several different 
powers claiming the same rank and pre 
cedence are parties to a treaty or conven¬ 
tion, their names, both in the preamble 
and signatures, are changed in position 
alternately, so that the copy intended for 
each power may contain its name first, 
and above the other names and signa¬ 
tures. Wheat. Int. L. pt. 2, ch. 3, $ 4. 

Alternation, (defined). Hob. 253. 

Altemativa petitio non est audi- 
enda : An alternative prayer is not to be 
heard, 

ALTERNATIVE OBLIGATION. — 

An obligation binding the obligor to do 
one of two things at his election, the per¬ 
formance of either of which will satisfy 
the instrument. 

ALTERNATIVE RELIEF. — See 
Relief. 

ALTERNATIVE W KIT. — *A writ 
commanding the person against whom it 
is issued to do a specified thing, or show 
cause to the court why he should not be 
compelled to do it. See Mandamus. 

Alterum non laedere: Not to injure 
another. This maxim, and two others, hvneste 
vivere, and suum cuique tribuere, ( q . v.) are con¬ 
sidered by Justinian as fundamental principles 
upon which all the rules of law are based. 

Although, (in pleading). Dyer 113 b. 

-(as an averment in action of covenant). 

Comyn 632. 


Although often requested, (in pleading). 
5 Day (Conn.) 328; 1 Saund. PI. 159; 1 Str. 
88; 5 T. R. 409: 

ALTIUS NON TOLLENDI.—A servi¬ 
tude in the civil law, which restrained the owner 
of a house from building it above a limited 
height. 

ALTIUS TOLLENDI.—A privilege, in 
the civil law, by which one could build his 
house as high as he pleased. 

ALTO ET BASSO.—High and low, A 
term applied to a full and complete submission 
of all matters in controversy to arbitration.— 
Cowell. 

ALTUM MARE.—The high sea. 

ALUMNUS.—(1) A foster child. (2) A 
graduate of a college or university. 

ALVEUS.—The bed of a stream which 
runs through its natural or ordinary channel. 

Always, (in a statute). 7 Heisk. (Tenn.) 468. 

-(in exception in grant). 4 Mod. 12. 

AMALGAMATION.— Where two in¬ 
corporated companies or societies become 
united by one of them being merged in 
the other, it is called in England amalga¬ 
mation. In the United States the term 
generally used is consolidation, {q. il) In 
England the amalgamation of two com¬ 
panies registered under the companies act, 
1862, is effected by one of them going into 
voluntary liquidation, and authorizing the 
liquidators to transfer or sell its property 
or business to the other company in con¬ 
sideration of shares in the latter company 
to be distributed among the members of 
the company being wound up. \\ 161, 162; 
Thring Jt. S. Co. 189. 

Amalgamation, (under power in articles). 
L. R. 4 Eq. Cas. 341. 

AMALPHITAN CCDDE, or TABLE. 

—A code of laws on maritime subjects compiled 
for the republic of Amalphi in the eleventh cen¬ 
tury, and in force in the Mediterranean countries. 

AMB ACTUS. —Latin: avibire, to go about. 

A servant whose services were hired out by 
his master. 

AMBASSADORS. — Diplomatic 
agents residing in a foreign country as 
representatives of the States by whom they 
are despatched. In the strict sense of the 
word, an ambassador can only be des¬ 
patched by certain States of superior 
power and dignity, but, in its modern use, 
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*he word also includes resident ministers 
despatched by any independent State, 
^ann. Law of N. 106. 

2 1. When employed on particular or 
unusual occasions, or residing in a foreign 
country for an uncertain length of time, 
in ambassador is termed extraordinary. 
When sent on a permanent mission he is 
called an ordinary ambassador. 

2 2. Privileges. —Ambassadors and their 
domestic servants are privileged from all 
arrest and process; (1 Burr. 401; 3 Id . 
1731; Cas. t. Hardw. 5,) persons prosecut¬ 
ing or executing any process of imprison¬ 
ment against any ambassador or his do¬ 
mestic servant, without his leave, are guilty 
of a misdemeanor. Stat. 7 Anne, c. 12; 1 
3m. Lead. Cas. 714; 2 Steph. Com. 485; U. 
S. Rev. Stat. 2 4064. See Charge d'af¬ 
faires; Extraterritoriality; Alienage. 

2 3. The United States have always 
been represented by ministers plenipoten¬ 
tiary, never having sent a person of the 
rank of an ambassabor in the diplomatic 
sense. 1 Kent Com. 39, n. 

Ambassador, (defined). 1 Com. Dig. 573; 4 
Burr. 2016. 

Ambassadors, (other names by which they 
have been called). 4 Inst. 153. 

Ambassadors and other public ministers, 
(in U. S. constitution). 7 Op. Att.-Gen. 186. 

AMBIDEXTER.—A person who uses both 
hands alike. The term was anciently used to 
denote an attorney who took money from both 
parties, and later, a juror who acted in like man¬ 
ner. 

Ambigua responsio contra profer¬ 
entem est accipienda : An ambiguous 
answer is to be construed against him who 
offers it. 

Ambiguis casibus semper praesum- 
itur pro rege: In doubtful cases the pre¬ 
sumption is always in behalf of the crown. 

Ambiguitas contra stipulatorem 
est : An ambiguity is taken against the party 
using it. Thus, if in a lease words of exception 
be used ambiguously, the same being words of 
the lessor are construed most strongly as against 
him. 

Ambiguitas verborum latens veri¬ 
fications suppletnr; nam quod ex 
facto oritur ambiguum veriflcatione 
facti tollitur : A hidden ambiguity of the 
words may be supplied by evidence; for an 
ambiguity which arises from an extrinsic fact 
may be removed by proof of such fact. 

Ambiguitas verborum patens nulla 
veriflcatione excluditur, (or supple- 
tur): A patent ambiguity of the words cannot 
be removed (or supplied) Dy extrinsic evidence. 


AMBIGUITY •—Latin : ambiguilat. 

A doubtfulness of meaning of language 
used in a writing. 

2 1. Patent and latent. —In ascertain¬ 
ing the intention of a testator as expressed 
in his will, or of the parties to a contract, 
a distinction is made between patent and 
latent ambiguities. Thus, if a blank is 
left, or if there is an obvious uncertainty 
or inconsistency in the instrument, this is 
a patent ambiguity, which cannot be sup¬ 
plied or explained by extrinsic evidence. 
If, however, the instrument is apparently 
complete and clear, but it appears in the 
course of applying or executing it that its 
words are equally applicable to two differ¬ 
ent things or persons, and there is nothing 
in it to show which was meant, then the 
ambiguit}' is latent, and extrinsic evidence 
is admissible to show which was meant: as 
where a testator devises his “manor of 
Dale,” and he has two manors of that 
name; or where he bequeaths property to 
his cousin, A. B., and he has two cousins 
of that name; or where persons contract 
with reference to a ship “Peerless,” and it 
appears that there are two of that name. 
Leake Cont. 179; Wats. Comp. Eq. 1206. 
See Evidence. 

Ambiguity, (in a written instrument). 3 
Harr. (N. J.) 169. 

in pleading). 8 Bing. 75. 
patent and latent, doctrine of). 23 
Wend. (N. Y.) 71. 

Ambiguum pactum contra vendito- 
rem interpretandum est: An ambiguous 
contract is to be interpreted against the seller. 

Ambiguum placitum interpretari 
debet contra proferentem: An ambig¬ 
uous pleading should be interpreted against the 
party offering it. 

AMBIT.—Circuit or compass; a boundary 
line; an exterior line or limit. 

AMBULATORY. — Latin : ambulare, to 
walk. 

That which is changeable or movable. 
The right of a testator to alter his will 
during his lifetime is called ambulatovia 
voluntas . 

Ambulatoria est voluntas defuncti 
usque ad vitum supremum exitumi 
The will of a decedent is ambulatory until th# 
last moment of his life. 

AMELIORATING.— See Waste. 
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AMENABLE. —French: amener, to bring to. 
Accountable; responsible; liable to pun¬ 
ishment. Thus, one who has violated a 
penal statute is said to be amenable, (i. e. 
liable) to a line. 

AMENDE HONORABLE.— This term 
was applied in the English law to a penalty im¬ 
posed by way of disgrace for the commission of 
an otfenee. It was anciently used in the French 
law with a similar meaning. Its more modern 
meaning is, a satisfactory apology. 

Amended, (entry). 4 Wheat. (U. S.) 495. 
Amending, (a road). 1 Pick. (Mass.) 418. 

-(bill in equity). 1 Green (N. J.) Ch. 

387 

-(bill of privilege). 1 Harr. (N. J.) 63. 

-(demise in ejectment). Penn. (X. J.) 

50, 710; South. (N. j.) 850; 3 Halst. (N. J.) 
366. 

-(docket, bv justice). 1 Green (N. J.) 

195. 

-(name of witness on certiorari ). Peun. 

(N. J.) 650. 

-(narr. after judgment). 6 T. R. 543. 

-(new assignment). 7 Halst. (X. J.) 62. 

-- (original writ). Penn. (X. J.) 632, 

633; 1 Halst. (X. J.) 166. 

-(pleadings). 2 Watts (Pa.) 306; 5 Id. 

373; 2 Whart. (Pa.) 132, 155. 

-(process, what allowable). 14 Wend. 

(N. Y.) 230. 

- (record), o Halst. (N. J.) 222; 2 

Green (X. J.) 20, 21, 81; 3 Id. 416. 

- (transcript). 1 Halst. (N. J.) 220, 

230, 303; 3 Id. 135; 4 Id. 106, 291; 7 Id. 181. 

AMENDMENT • — Latin : c, from or out 
of, and me?jda, a epot or stain. 

I 1. In legislation. An alteration in 

the draught of a bill proposed, or in a law 

already passed. 

? 2. In procedure. The alteration of 
a pleading, writ, petition, or the like, to 
make it accord with the facts of the case 
or with the rules of practice. Where a 
person commences an action, and finds 
out from the defendant's pleadings or his 
answer to interrogatories that he has mis¬ 
apprehended the facts, it is generally neces¬ 
sary for him to amend his declaration or 
complaint (and in some cases his writ) by 
stating the true facts, adding or striking 
out parties, &c. So the defendant may 
find it necessary to amend his pleadings. 
Under statutes in modern practice, general 
power of allowing amendments is given to 
the court, in order to prevent slips, bad 
pleading, &c., from defeating justice. This 
power is often exercised so late as at 
the trial of an action, where it is obvious 
that the amendment does not take the 


other side by surprise. The court may 
also compel a party to amend his plead¬ 
ing, e. g. if it is calculated to embarrass his 
opponent. 

Amendment, (of declaration). South. (N. J.) 

859 

- (of decree). 5 Watts (Pa.) 176, 186. 

- (of justice’s docket after certiorari pre¬ 
sented). Penn. (N. J.) 905. 

- (of pleadings). 5 How. (N. Y.) Pr. 

206, 310, 361; 6 Id. 200; 7 Id. 108; 7 Abb. 
(N. Y.) Pr. 352. 

AMENDS.— Compensation for a wrong 
committed, given to the injured party by 
the wrong-doer. 

By stat. 11 and 12 Viet. c. 44, when notice of 
an action against a justice of the peace for any¬ 
thing done by him in execution of his office has 
been given to him, he may tender the complain¬ 
ant such sum of money as he may think fit, as 
amends for the injury complained of, and, if the 
action is commenced, he may pay it into court. 
If the jury are of opinion that the plaintiff is 
not entitled to more, they must give a verdict for 
the defendant, who is then entitled to have his 
costs paid out of the sum in court, and the plain¬ 
tiff only receives the balance. Archb. Pr. 1054. 
Parish, borough and special constables, and some 
other officers and persons have a similar privi¬ 
lege. Id. 1059 et seq. Similar statutes are to 
be found in some of the United States. 

AMERCEMENT. —A pecuniary pen¬ 
alty or fine imposed upon an offender at 
the discretion of the court. 

I 1. Of sheriff. When a sheriff failed 
to comply with the orders of the court, he 
could formerly be amerced, and in some 
of the United States it is provided by stat¬ 
ute that the sheriff may be amerced for 
making a return contrary to the statute. 

\ 2. In old English law, amercement 
or amerciament, was a fine to which a 
plaintiff or demandant was liable if he failed in 
his action, or was nonsuited, &c. To be amerced 
was to be in mercy of the king, in misericordid 
domini regis , and the amount of the fine imposed 
seems to have been originally arbitrary (Britton 
219 b. In Britton’s time, other people besides 
parties to suits could be amerced. See 4 a, 15 a, 
218 b), but in modern times it was always afFeered 
or assessed by a jury (8 Co. 39 b), therein differ¬ 
ing from a fine in the technical sense, which is 
assessed by the court (Id. 39 a). Amerciaments 
are now wholly obsolete (3 Bl. Com. 376). 

Amercement, (of sheriff). 6 Halst. (N. J.) 
334; 1 Green (N. J.) 341; 2 Id. 350. 

American clause, (in policy of insurance, 
defined). 14 Wend. (N. Y.) 399, 475. 

American ship, (insurance of). 3 Campb. 
382; 4 Esp. 108. 

- (warranty that ship is). Peake Add. 

Cas. 119. 
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AMI. —A friend. See Prochein Amy. 

AMICABLE ACTION.— An action 
instituted in court by consent of the par¬ 
ties. 

Amicable action, (in an agreement). 4 
Binn. (Pa.) 282. 

Amicable compounders, (under Louisiana 
Code). 7 La Ann. 171. 

Amicable lawsuit, (distinguished from 
arbitration). 20 La. Ann. 535. 

AMICUS CURL33. —A friend of the 
court. A person who, being in court and 
a stranger to the case then in course of dis¬ 
cussion, gives the judge information on a 
question of which he may take judicial 
notice; e.g. of an unreported decision, &c. 
Counsel not unfrequently act as amici curiae 
in cases in which they are not concerned. 

Amici consilia credenda: The advice 
of a friend is to be trusted. 

AMIRAL .—See Admiral. 

AMITA.—An aunt on the father's side. 

AMITA MAGNA.—A great-aunt on the 
father's side. 

AMITA MAJOR.—A great-great-aunt on 
the father's side. 

AMITA MAXIMA.—A great-great-great- 
aunt on the father's side. 

AMITINUS.—Brothers' or sisters' children. 

AMITTERE CURIAM.—To be deprived 
of the right to attend court. 

AMITTERE LEGEM TERRAE.—To 
lose the protection afforded by the law of the 
land. 

AMITTERE LEBERAM LEGEM.— 
To lose the right to give evidence in court. 
This and the two preceding expressions were ap¬ 
plied to outlaws. 

AMNESTY. —An act of government 
granting oblivion of past offences. It is 
grunted from motives of public policy and 
has the effect of effacing or destroying the 
offence as to all who may have been con¬ 
cerned in its commission, and may be 
granted either before or after conviction. 
In these respects it differs from pardon, 
which is given to an individual, after con¬ 
viction, to remit the punishment attached 
by the law to the crime. 

Amnesty, (defined). 10 Ct. of CL (U. S.) 397. 

-(for treason, by proclamation). 5 Otto 

(U. S.) 152. 


Among, (in power to appoint). 5 Ves. 771. 
849, 857. 

-(in a will). 8 Conn. 47: 2 Ves. 351. 

639; 4 Wheel. Am. C. L. 444; 7 Id. 408. 

Among ; between, (in a will). 23 How. (N. 
Y.) Pr. 415. 

Among children, (power to dispose). 1 
Mad. Ch. 318. 

-(in a will). 3 Halst. (N. J.) 90; 6 

Munf. (Va.) 352. 

Among the several states, (in U. S. con¬ 
stitution). 9 Wheat. (U. S.) 194; 3 Cow. (N. 
Y.) 745. 

Amongst, (in a will). 2 Atk. 122 ; 4 Bro. C. 
C. 17 ; 2 Mad. Ch. 96; 4 T. R. 82, 88; 5 Binn. 
(Pa.) 23. 

AMORTISE.—In the old writers, amortise 
is used in the sense of conveying land in mort¬ 
main, with the license of the superior lords and 
the crown. (Stat. 15 Rich. 2, c. 5; 2 Bl. Com. 
272.) “Amortissement est cong6 ou octrov que 
fait aucun hault justicier a persoiine ou gens 
d'eglise, de tenir aucun heritage en leur main £ 
perp6tuit6." Grand Coust. 258. See Mortmain. 

AMORTIZATION.—An alienation of 
land in mortmain. In its modern sense, 
amortization is the operation of paying off 
bonds, stock, or other indebtedness of a 
State or corporation. 

AMOTION . —Latin : amovere . to remove. 

$ 1. The act of taking away, removing. 
The term is particularly applied to the act 
of removing an officer of a corporation 
from office. 

\ 2. The statute 22 Geo. III. c. 75 (Burke's 
Act), empowers the governor and council of any 
colony to amove any person from any office, and 
gives the person so amoved the right to appeal 
to the king in council, if he considers himself 
aggrieved. 

Amotion, (of officers of corporation, distin¬ 
guished from “disfranchisement"). Ang. Corp. 
237. 

Amount, (jurisdiction dependent upon). 3 
How. (U. S.) 771; 2 La. Ann. 163; 11 Id. 439; 
18 Cal. 409; 23 Id. 198; 21 La. Ann. 18, 65, 
307; 22 Id. 49; 17 How. (U. S.) 17; 12 Wall. 
(U. S.) 451; 23 Cal. 61, 198; 18 B. Mon. (Ky.) 
225; 15 Vt. 620; 22 La. Ann. 25; 22 CaL 169; 
30 Id. 545; 7 Bush (Ky.) 26. 

AMOUNT COVERED.— This term 
is applied in insurance law to the amount 
insured, and for which the insurers are 
liable in case of loss. 

Amount from day-book, (in state of de¬ 
mand). 3 Halst. (N. J.) 139. 

Amount in controversy, (synonymous with 
claim). 18 Minn. 216. 

Amount of $100, (in state of demand). South* 
(N. J.) 71. 
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AMOUNT OP LOSS—A term used 
in insurance law to denote the diminution 
or destruction of the value of the prop¬ 
erty (or of the charge upon it,) insured, 
occasioned by the risk insured against, 
not exceeding the amount covered by the 
policy. 

AMOVEAS MANUS.— 

I 1 . Writ Of. —In England, this is a writ 
issuing from the High Court of Justice (Ex¬ 
chequer Division), and commanding the restitu¬ 
tion to a person of* property belonging to him 
which is in the possession of the crown: as 
where judgment is given against the crown in 
proceedings by extent (q. v.) f or where in former 
times the property of an outlaw was seized, and 
the outlawry was afterwards reversed. Chit. Pr, 
( 12 th edit.) 1318. See Traverse. 

I 2. Judgment Of. —Under the old practice 
on petitions of right ( 9 . i\), where the decision 
was against the crown, the judgment was called 
judgment of amoveas mnmt;% because it directed 
that the king’s hands should be amoved from 
the property, and possession restored to the sup¬ 
pliant; the modern judgment in such a case 
merely specifies the relief to which the suppli¬ 
ant is entitled, but has the same effect as a judg¬ 
ment of amoveas manus formerly had, the pecu¬ 
liarity of it being that it transfers the seisin or 
possession of the property to the suppliant, with¬ 
out any execution issuing. Stat. 23 and 24 Yict. 
c. 34; Staunf. P. C. & Pr. 77 b; Chit. Prerog. 
349; 3 Steph. Com. 657. 

Ample and full a manner as it has 
been ASSIGNED to him, (in a covenant). 14 
Mass. 389. 

Ample estate, (to pay debts, after voluntary 
conveyance to children). 2 Yeates (Pa.) 508. * 

AMPLIATION. — A term used in the civil 
law to denote a deferring of judgment until the 
cause is further considered. It was also used as 
meaning an official copy of a notarial act. 

AMY.— See Ami ; Prochein Amy. 

An occupant, (of land, under a statute), 5 
Abb. (N. Y.) Pr. N. S. 445, 449. 

ANATOCISMUS.—A civil law term sig¬ 
nifying interest upon interest; compound, or re¬ 
peated interest. 

ANCESTOR.—A deceased person from 
whom another has inherited land. A for¬ 
mer possessor. See Heir; Predecessor. 

Ancestor, (in relation to succession of real 
estate). 18 Ohio St. 311; 5 N. Y. 263; 3 Barb. 
(N. Y.) Ch. 438; 52 N. Y. 67 ; 108 Mass. 40. 


Ancestor, (in statute regulating descents). 1 
Bradf. (N. Y.) 314, 318; 37 Conn. 402; 46 Id. 
119; 3 Ohio St. 394 ; 18 Id. 311 ; 52 N. Y. 67 ; 
108 Mass. 40; Penn. (N. J.) 487, 489. 

-(in statute of distributions). 37 Conn. 

402. 

-(when includes predecessor). Wilberf. 

Stat. L. 240. 

ANCESTRAL.—Relating or belong¬ 
ing to ancestors, or derived from them. 

Anchor watch, (duties of). 2 Low. (U. S.) 

220 . 

ANCHORAGE. —The duty paid for the 
privilege of anchoring a ship in a port. 

ANCIENT .—Latin : antiques, from, ante, 
before. 

Old; something which has existed for a 
period of time long enough to entitle it to 
certain privileges. 

ANCIENT DEMESNE. —A freehold ten¬ 
ure in England, confined to socage lands held of 
manors which belonged to the crown in the 
reigns of Edward the Confessor and William I., 
and are described in Domesday Book as crown 
lands (terra regis or lerree reejis Edward i). The 
tenants are freeholders,* and formerly had ex¬ 
ceptional privileges, the chief of which was the 
right to sue and be sued on questions affecting 
their lands in a manorial court called the Court 
of Ancient Demesne (2 Bl. Com. 99); this and 
most of their other privileges have been taken 
away (Stat. 3 and 4 Will. IV. c. 27, § 36; 3 and 
4 Will. IV. c. 74, \ 4), but they still have in 
many instances peculiar customs of descent, 
dower, curtesy, &c., similar to those of borough- 
English and gavelkind lands. Elt. Copyh. 7. 

Ancient demesne, (defined). 1 Salk. 57. 

-(what manors were). 4 Inst. 269. 

ANCIENT HOUSES, or MESSU¬ 
AGES. —In England this term is applied to 
houses or buildings erected before the time of 
legal memory (Cooke Incl. 35, 109), that is, be¬ 
fore the reign of Richard I., although practi¬ 
cally any house is an ancient messuage if it was 
erected before the time of living memory, and 
its origin cannot be proved to be modern. 
Ancient houses frequently have rights of com¬ 
mon (e. g. common of estovers) attached to 
them and to houses built in their stead on the 
old site {Id.; Wms. Comm. 186), and the ease¬ 
ments of light and support were formerly con¬ 
fined to ancient houses, but now the provisions 
of the prescription act and the modem rules 
applied by analogy to cases not within the act, 
have made the doctrine unimportant. 

ANCIENT LIGHTS. — See Light. 


There are, however, as a rule, in manors Copyh. 8; Britt. 165 a. It is right to add that 
of ancient demesne, customary freeholders, and some writers consider tenure in ancient demesne 
sometimes copyholders, at the will of the lord, as to be a species of copyhold tenure, but the weight 
weu as the true tenants in ancient demesne.” Elt. of authority is the other way. See Wms. Seis. 31. 
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ANCIENT READING-S.—Essays on the 
English statutes of early times. 

Ancient rent, (defined). 2 Vern. 542. 
Ancient wall, (what is). 4 Duer (N. Y.) 
53, 63. 

Ancient window, (what is). Moo. & M. 400. 

ANCIENT WRITINGS. —Docu¬ 
ments of such a date that it cannot be 
reasonably expected to find living persons 
acquainted with the handwriting of the 
supposed writer. In such a case the law 
allow*! them to be compared with other 
ancient documents which have been pre¬ 
served as authentic; but no proof of a 
deed more than thirty years old is re¬ 
quired if it comes from an unsuspected 
repository. (Best Ev. 307, 335.) Ancient 
writings are sometimes allowed to prove 
matters of public and general interest, 
although they would otherwise be rejected 
for want of originality. Id. 633. 

ANCIENTS.—In the English inns of court 
this expression is used to denote those who by 
length of membership have attained a certain 
©landing. 

ANCILLARY .— Latin: ancilla , a female 
servant. 

Assistant; auxiliar} r ; subservient; a 
proceeding attendant upon, or which aids 
another proceeding considered as princi¬ 
pal. Thus, ancillary administration is an 
administration granted in a state other 
than that of the decedent's domicile, for 
the purpose of collecting assets to be found 
there, and bringing them into the general 
administration. 

ANCIPITUS TJSUS—In international 
law—useful for various purposes, both civil and 
warlike. Of doubtful use. 

And, (in condition of bond). 3 Mod. 235. 

-(in crimes act). 46 Iowa 670. 

-(in a lease). 4 Bing. 276. 

-(in pleading). 4 Pick. (Mass.) 165. 

-(in a statute). 16 Mass. 289; 64 N. 

C, 493. 

-(in a will). 1 Har. & M. (Md.) 500; 

South. (N. J.) 420; 4 Wheel. Am. C. L. 358. 

-(construed to mean “or”). 4 Wheel. 

Am. C. L. 206; 19 Am. Dec. 515 ; 24 Ill. 387 ; 
12 Mass. 82; 1 Wend. (N. Y.) 388 ; 3 Atk. 408 ; 
4 Com. Dig. 154, n. (g); 8 Id. 424; Cro. Jac. 
322; Ld. Raym. 1366; 1 Russ. 171; Str. 594; 

1 Swanst. 330; 3 Yes. 450; 7 Id. 458. 

-(in statute, when read “or”). 1 Dak. 

T. 308; 50 Iowa, 389 ; 40 N. Y. 97 ; 1 Serg. & 
R. (Pa.) 141 ; 3 Yeates, (Pa.) 117 ; 4 Bam. & 
C. 208; Wilberf. Stat. L. 130, 252. 

-(in a will, when read “or”). 7 Greenl. 

(Mb.) 210; 8 Id. 148; 24 N. Y. 463; 1 Yeates 


(Pa.) 41, 319, 413; Ambl. 256; 2 Ves. 240; 8 
Com. Dig. 469; 12 East 288, 293; L. R. 1 Eq. 
Cas. 551; 2 Id, 400. 

And, (when “or” should read “and”). 2 

Atk. 643; 5 Com. Dig. 338; 6 Ves. 341, 313, 
557, 560; 14 Pick. (Mass.) 453; 15 Id. 27 ; 6 
Johns. (N. Y.) 54. 

And also, (in a complaint for selling intoxi¬ 
cating liquors). 7 Gray (Mass.) 335. 

in a deed). 2 Brod. & B. 512. 
in description in a deed). 13 Mass. 

464-5. 

And B., (in joint and several bond signed by A. 
without authority). 2 Bos. & P. 338. 

And elsewhere, (in maritime contract), 
1 Hairs L. J. 210. 

And in addition to that, (in a will). 26 
Yt. 260, 268. 

And indorsement made on the policy, 
(in fire insurance policy). 50 Wis. 538. 

And not, (in pleading). 2 Chit. PI. 616; 2 
T. R. 439. 

And so forth, (in an award). 4 Pick. 
(Mass.) 179. 

-(in a bill of particulars). 105 Mass. 

21 . 

- (in a bond). 3 T. B. Monr. (Ky.) 

1 96. 

- (in pleading). 2 Bing. 384; 3 Chit. 

PL 892, 7i. (a), 922, n. (n); Cro. Jac. 67, 502; 8 
T. R. 633. 

- (in a plea). 1 Cow. (N. Y.) 213; 15 

Ill. 87. 

-(at end of replication). Cowp. 407. 

-(in a will). 2 Har. & M. (Md.) 273; 

16 Ves. 191; 3 Wils. 143. 

And that, (in a covenant). 1 H, Bl. 34. 

-(in a deed). 1 Brod. & B. 331. 

| -(in a lease). 3 Moo. J. B. 703 ; Dyer 

255, pi. 4. 

And the said I. S., (in pleading). Ld. 
Raym. 1178. 

And thereupon, (in pleading). 100 Mass. 
195. 

ANDROLEPSY. — The taking by one 
country of the subjects of another for the pur¬ 
pose of compelling the latter to do justice. 

ANECIUS.—The eldest, or first-born. 

ANGARIA.—A punishment or service ex¬ 
acted under the Roman law by the government. 
In the feudal law the term was used to denote a 
forced or excessive service exacted of a vassal by 
a superior. 

ANGEL.—An ancient English gold coin 
equal to about ten shillings. 

ANGILD.—In old Saxon law, the single 
value of a man, or thing, as distinguished from 
twigild , trigild , &c., the double or triple value. 
Spelman. 

ANGLICE.— In English. A term formerly 
used in pleading when a thing was described 
both in Latin and English, inserted immediately 
after the Latin and as an introduction of the 
English translation. 
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ANIMAL. — Latin: onima, breath, life. | 

A living being, inferior to man, having 
the power of voluntary motion. 

{ 1. Domitae are such as are domesti¬ 
cated or tame. 

$ 2. Fere© naturae are such as are of a 
wild and untameable disposition, such as 
deer, fish, &c. Independently of the stat¬ 
utory provisions, known as the game laws, 
applicable to these animals, they are ex¬ 
ceptions from some general rules of law: 
thus a man can have no complete owner¬ 
ship in them, although he may have the 
possession of them ; and, therefore, as soon 
as they cease to be in his actual possession, 
any one else may seize and keep them. A 
man may, however, have a qualified own¬ 
ership in animals ferae nature, either by 
taming and confining them, or by having 
the privilege of keeping them in a forest, 
park, or other place, for in either of 
those cases no other person can lawfully 
take them so long as they remain in con¬ 
finement. (2 Bl. Com. 14, 391, 419); so 
the owner of a several fishery has a quali¬ 
fied property in the fish before they are 
caught. Sec Fishery ; Occupancy. 

I 3. Pass by descent.—Again, on the 
death of a man, the deer in his park, the 
rabbits in his warren, the doves in his 
dove-house, and the fish in his pond, pass 
to his heir and not to his executors, as in 
the case of domestic animals and other 
chattels. Co. Litt. 8 a. 

$ 4. Larceny of. —Animals ferae naturae 
are the subject of larceny in England, if 
they are kepi for profit or any domestic 
purpose, or if they are ordinarily kept in 
a state of confinement. (Steph. Crim. Dig. 
202; Stat. 24 and 25 Viet. c. 96.) There is 
some conflict in the local statutes upon 
this subject in America. See Game ; Cru¬ 
elty. 

Animal, (in a statute). 13 Wall. (U. s!) 
162; 3 Best & S. 382; 7 L. T. N. S. 624; 9 
Jut. N. S. 796; 7 Blatchf. (U. S.) 235. 

-(in declaration). Ld. Raym. 110. 

ANIMUS.— Intention, purpose. The 
word is used in the following phrases— 

Animus et factus: Intention and act. 
Used to denote those acts which become effective 
only when accompanied by a particular inten¬ 
tion. 

Animus hominis ©st anima ecripti: 
The purpose of the man is the soul of the 
writing. 


Animo oancellandi: With intention of # 
cancelling. 

Animo] oustodiendi : With intention of 
keeping. 

Animo defamandi : With intention of 
defaming. Used to denote the malicious intent 
necessary to make words spoken actionable. 

Animo differendi : With intention of 
obtaining delay. 

Animo donandi : With intention of 
giving. Used with reference to the intention to 
give, necessary to constitute a gift. 

Animo ©t corpor© : By the mind and 
the body. By both intention and physical 
action. 

Animo felonico : With felonious intent. 

Animo furandi : With intention of steal- 
ing. 

Animo lucrandi : With intention of gain¬ 
ing. 

Animo manendi : With intention of re¬ 
maining. Used to express the intention to re¬ 
main which must accompany a change of resi¬ 
dence in order to acquire a new domicile. 

Animo morandi : With intention of stay¬ 
ing; delaying. 

Animo possidendi : With intention of 
possessing. 

Animo recipiendi : With intention of 
receiving. Used with reference to the intention 
to receive necessary to constitute a gilt. 

Animo republicandi : With intention 
of republishing. 

Animo revertendi : With intention of 
returning. Used to express the intention to re 
turn which prevents a change of residence from 
becoming a change of domicile. 

Animo revocandi : With intention of 
revoking. 

Animo testandi : With intention of mak¬ 
ing a will. 

ANN.— A term used in Scotch law to denote 
half a year’s stipend, beyond what is due for the 
incumbency, payable to the relict, child or next- 
of-kin of a minister, after his death. 

ANNATES. —The first fruits paid, under 
the ecclesiastical law, to the pope, out of spiritual 
benefices. 

ANNEX • — Latin : ad, to. and nexarc, to bind. 

To attach one thing permanently to 
another. The word is properly used to 
express the idea of joining a smaller or 
inferior thing with another, larger, or of 
higher importance. 

Annexation, (in a Btatute). 29 Me. 268. 

-(of part of town). 1 Me. 129. 

Annexed, (in a statute). 68 Me. 322; 105 
Mass. 100. 

when exhibits are). 105 Mass. 96. 
to deed, schedule). 14 East 572. 

Annexed to, (agreement). 7 Bam. <& C. 
390. 

Annexed will, (in a plea). 1 Wheel. Alo. 
C. L. 70. 

ANNI N U BILES.—Marriageable age in 
a girl. 


ANNICULUS. 


ANNUS, 



ANNICULUS.—A child one year old. 

ANNIVERSARY.—An annual day, in 
old ecclesiastical law, set apart in memory of a 
deceased person. Also called “year day” or 
“ rnind day.”— &'pel. Gloss. 

ANNO DOMINI. —In the year of our 
Lord. Commonly abbreviated to A. D., 
and used in connection with Arabic or 
Roman figures, or words, to denote any 
particular year of the Christian era. 

ANNONA.—Grain ; food. An old English 
and civil law term to denote a yearly contribu¬ 
tion by one person to the support of another. 

ANNOTATION . — Latin: ad, to, and no- 

tare , to mark. 

(1) A remark, note or commentary on 
some passage of a book, intended to illus¬ 
trate its meaning.— Webster. (2) In the civil 
law, the reply of the prince to questions 
put to him by private persons respecting 
some doubtful point of law.— Bouvier. 

Announced, (finding of court, in practice 
act). 56 Ind. 298. 

Annual emolument, (in telegraph act). 1 
Q. B. D. 658. 

Annual income, (in a will). 4 Abb. (N. Y.) 
N. Cas. 317. 

Annual office, (what is). 4 Dill. (U. S.) 
190. 

Annual profits, (what are, in real property 
law). 2Atk. 490. 

-(devise to pay debts out of). 1 Yern. 

104. 

-(in trust deed). 1 P. Wras. 419. 

-(of canal company). 9 Barn. & C. 810. 

Annual rent, (in a lease). 5 Barn. & C. 482. 
Annual sum, (charged upon land by will). 
1 Bland (Md.) 296. 

Annual value, (in dower). Penn. (N. J.) 
895. 

Annually, (in a bond). 6 East 512. 

- (in a statute). 16 Gray (Mass.) 497. 

- (in a will). 4 McCord (S. C.) 59. 

- (interest to be paid, in a will). 5 Binn. 

(Pa.) 474. 

-(note for 8 years, interest payable). 6 

Wheel. Am. C. L. 230. 

-(officer elected, how long he serves). 

Ang. & A. Corp. 75-78; 6 Cow. (N. Y.) 23; 1 
Paige (N. Y.) 595. 

-(payment of interest). 6 Gray (Mass.) 

163. 

Annually, at two half yearly pay¬ 
ments, (I agree to pay). 4 Wheel. Am. C. L. 36. 

Annually chosen, (respecting corporate 
officers). 6 Conn. 428 ; 2 Gill & J. (Md.) 254; 
8 Mass. 275; 9 Johns. (N. Y.) 148; 5 Id. 366; 
1 McCord (S. C.) 41; 2 Bro. P. C. 289, 294. 

Annually, during widowhood, (annuity 
payable). South. (N. J.) 144. 

Annually, with interest, (note payable). 
7 Greenl. (Me.) 48 ; 2 Mass. 668; 3 Id. 221; 8 
Id. 455. 


ANNUITY. — Latin: annuus, yearly. 

The right to the yearly payment of a 
certain sum of money, granted or be¬ 
queathed by one person to another. 

2 1. Personal and real.— When it 
charges only the person and personal rep¬ 
resentatives of the grantor, or is granted 
out of or charged on personal property, it 
is a personal annuity. When it issues out 
of land, it is a real annuity or rent-charge, 
and may be limited for life, in fee, or for 
years, in the same way as land. In Amer¬ 
ica, the personal annuity seems to be the 
only kind known. 

2 2. Perpetual, in fee, &c.—A per¬ 
sonal annuity may either be perpetual, for 
life, or for years, and a perpetual annuity 
may be limited either to the heirs or the 
executors of the grantee; in the former 
case it is an annuity in fee. When limited 
to the heirs of the body of the grantee it 
is an annuity in fee simple conditional, 
because the Statute de Bonis (q. v.) does 
not apply to personal annuities. (Co. Litt, 
20a, 144b ; Wats. Comp. Eq. 8 et seq . See 
Fee.) A personal annuity in fee descends 
to the heir of the grantee on his death 
intestate, but it is nevertheless personal 
estate, and therefore would not pass under 
a devise of real estate. 

Annuity, (an incorporeal hereditament). 
Reeve Dom. Rel. 19. 

- (distinguished from “legacy”). 14 

Vr. (N. J.) 42; 7 Ves. 89. 

- (distinguished from “income”). 4 

Bradf. (N. Y.) 151. 

-(distinguished from “rent-charge”). 

23 Barb. (N. Y.) 216. 

- (devise of). 2 McCord (S. C.) Ch. 

281; Cro. Jac. 144. 

ANNUL. —In English law, to annul a judi¬ 
cial proceeding is to deprive it of its operation, 
either retrospectively or only as to future trans¬ 
actions. Thus, annulling an adjudication in 

bankruptcy puts an end to the proceedings, 
without invalidating any acts previously done 
by the trustee or the court, and makes the prop¬ 
erty of the bankrupt revert to him, unless the 
court otherwise orders. Bankruptcy Act, 1869, 

2 81. 

ANNULUS ET BACULUS. — Ring 
and staff. Upon the investiture of a bishop the 
prince delivered to him a ring and staff, or cro- 
zier, and the investiture was said to be per awiur 
lam et baculum .— Spel. Gloss. 

ANNUS DELIBERANDI— The year 
of deliberation, during which, by the Scotch 
law, the heir may make up hia mind whether 
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>*» will accept the inheritance, and represent his 
ancestor by entry on the lands ot* the latter. 

ANNUS ET DIES. —A year and a day., 
Bv the common law the time for the perform- j 
aiioe of many acts, and the infliction of many 
forfeitures and penalties, is limited to a year and 
a day. In the law of homicide, if a mortal blow 
be struck, the offender cannot be convicted of 
murder unless the injured person die within a 
rear and a day. 

ANNUS LUCTUS. —The year of mourn¬ 
ing. Among the Romans and Saxons the widow 
was not permitted to marry infra annum luctus. 

1 Sharsw. Bl. Com. 457. 

ANNUS UTILIS. —An available or ser¬ 
viceable year. A year made up of days in which 
acts may be done, rights exercised, or prescrip- 
ion grow. The plural expression, anni utiles , is 
lsed in respect of those years during which a 
statute of limitations has run against one under 
a disability or within an exception, during which 
the disabiitv did not exist, or the exception could 
not be claimed. 

ANNTJUS REDITUS (or REDDI- 
TUS). —An annuity (q. v.); a yearly rent. 

ANONYMOUS. —Without name. 
Books, essays, <fec., whose authors’ names 
ire withheld, and reported cases which do 
lot disclose the names of the parties, are 
called “ anonymous.” 

Another, (A. B. and, in pleading). 1 Hill 
(N. S.) 370. 

- (larceny of goods of, in a statute). 5 

Blatchf. (U. S.) 360. 

-(promise to pay debt of, in statute of 

frauds). 6 Cush. (Mass.) 553; Penn. (N. J.) 5, 
93, 609, 61S, 662, 685, 873, 976; South. (N. J.) 
132, 149, 218, 249, 491, 570, 577; 3 Green 
(N. J.) 466. 14 Wend. (N. Y.) 246; 15 Id. 343. 


Another county, (jury to try a fact from), 
3 T. R. 611. 

Another execution, (in a statute). 120 
Mass. 521. 

ANSWER .— Ang.-Saxon : andtnuara, answer. 

I 1. Generally. A reply, or response to 
a charge or question; thus, a statement 
mady by a witness in response to a ques¬ 
tion put to him, or by a person accused, 
in explanation or defence of the charge; 
also, an assumption of liability, as to an¬ 
swer for the debt or default of another. 

' £ 2. In pleading 1 . The written state¬ 
ment of the defendant’s case, setting forth 
the facts relied upon to constitute a defence 
to the charges contained in the plaintiff’s 
bill, complaint, information, libel, or peti¬ 
tion, filed or served by him against or upon 
the defendant, in a suit in admiralty or 
equity, or in an action under the reformed 
codes of procedure. Where a bill in equity 
seeks relief e.g. discovery, the answer con¬ 
tains the sworn examination of the defend¬ 
ant as to the matters charged in the bill, 
of which discovery is sought. The corre¬ 
sponding pleading in actions at law is the 
plea , which is also the name of a special 
answer in equity setting up new matter, as 
a cause why the suit should be dismissed, 
delayed or barred, and asking whether the 
defendant shall answer further. See Plea.* 

Answer, (in recognizance to appear). 10 
Mod. 152, 153. 

Answer bill of discovery, (covenant to). 
1 Mad. Ch. 215. 

Answer in chancery, (in rule of court). 
110 Beav. 351. 


* In ordinary actions in the English High 
Court an answer is an affidavit in answer to 
interrogatories; it is like any other affidavit in 
form, and requires to be filed, and, if longer than 
ten folios, printed. The answer necessarily fol¬ 
lows the terms of the interrogatories, either 
giving information asked for, or admitting or 
traversing (denying) the allegations impliedly 
contained in them. If the party interrogated 
fails to answer, or to answer fully, he may be 
required to answer vivti voce* 

A petitiun in the Chancery Division is said to 
be answered when the Master of the Rolfs sec¬ 
retary writes on it a fiat or memorandum appoint¬ 
ing the dav on which it is to be heard. Dan. 
Ch. Pr. 1453. 

In matrimonial suits in the Probate, Divorce 
and Admiralty Division, an answer is the plead¬ 
ing by which the respondent puts forward his 
defence to the petition. Browne Div. 223. 

In ecclesiastical causes the defendant is said 
to answer the libel when he gives in an allega¬ 
tion. But in all civil causes the plaintiff is also 


entitled to what are called the personal answers 
of the defendant, which are answers on oath to 
the several articles of the libel. Phillim. Ecc. 
L. 1256, 1292. 

Under the old chancery practice, in compli¬ 
cated cases, answers were frequently divided into 
two parts, one containing the defendant’s state¬ 
ment, or the facts on which he relied, and the 
other giving his answers to the interrogatories. 
If no interrogatories were delivered, the defend¬ 
ant might put in a voluntary answer, containing 
such facts as he thought material to his case. 
(Hunt. Suit 43; Dan. Ch. Pr. 457; Mitf. PI. 306.) 
A plaintiff’s answer to a concise statement and 
interrogatories was similar to a defendant’s an¬ 
swer to interrogatories, except that it was con¬ 
fined to giving the discovery required. (Hunt. 
Suit 49; Dan. Ch. Pr. 1406.) Every answer 
had to be signed by counsel, sworn by the party, 
and filed. 

Under the old admiralty practice the defend¬ 
ant’s first pleading was called his answer. Wms. 
& B. Adm. 246. 
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Answerable, (I agree to be). 6 Bing. 276. 

Answered, (in partition act). 33 Me. 100. 

ANTAPOCHA. —A counterpart or dupli¬ 
cate of the apocha (qr. u.) 

ANTE EXHIBITIONEM BILLIE — 

Before the exhibition of the bill. Before suit 
begun. 

ANTE-FACTUM, or ANTE-GES- 
TUM.—Done before. A Roman law term for 
a previous act, or thing done before. 

ANTE JURAMENTUM. —An oath re¬ 
quired in old English law, of the accuser that 
he would prosecute, and of the accused that he 
was innocent.— Jacob . 

ANTE LITEM MOTAM.—Before exist¬ 
ing or anticipated litigation. See Lis Mot a. 

ANTECESSOR. —An ancestor (q. v.) 

ANTEDATE. —The dating of an instru¬ 
ment as of a time prior to that at which it was 
written. 

Antedated, (promissory note). 2 Harr. & 
J. (Md.) 329; 3 Green (N. J.) L. 255; 8 Serg. 

6 R. (Pa.) 425; 2 Wheel. Am. C. L. 194. 

ANTENATUS. —Born before a particular 
event. One born in this country before the de¬ 
claration of independence (July 4th, 1776), as 
distinguished from postnatus , one born here since 
that date. The English view is that the Amer¬ 
ican antenati owed allegiance to the king until 
the treaty of peace negotiable in 1783, but the 
American jurists do not concur in this view. 

Antenati, (who are). 3 Hall L. J. 29 ; 7 Co. 
1; 2 Kent Com. 40, 56, 58. 

-(real property rights of). 5 Day (Conn.) 

171 

ANTE-NUPTIAL.—Before marriage. 
Ante-nuptial settlements are settlements of 
property upon the wife, or upon her and 
her children, made before, and in view of 
the marriage. Such settlements are now 
less frequent than formerly, owing to the 
recent laws extending the property rights 
of married women. 

ANTICHRESIS. —An agreement in the 
civil law resembling a mortgage, by which a 
debtor surrendered to his creditor the income 
arising from the thing pledged to secure the 
loan, in lieu of interest upon the debt; except 
that under the French law if such income ex¬ 
ceeded the lawful interest the borrower might 
claim the excess and hold the lender to account 
therefor. 

Antichresis, (defined). 11 Pet. (U. S.) 351; 

7 La. Ann. 526. 

ANTICIPATION.— Latin : anticipatio. 

2 1. Of income.—In conveyancing, an¬ 
ticipation is the act of assigning, charging 


or otherwise dealing with income before it 
becomes due. A clause restraining antici¬ 
pation is generally introduced in a settle¬ 
ment of property on a woman, in order to 
protect her from the influence of her hus¬ 
band by preventing her from depriving 
herself of the benefit of the future income. 
Such a restraint cannot be imposed in the 
case of anyone except a woman, and the 
restraint only exists so long as she is mar¬ 
ried. Hayes Conv. 499 et seq .; Snell Eq. 
290; 1 White & T. Lead. Cas. 468; 11 Ch. 
D. 645. 

2 2. In patent law, a person is said to 
have been anticipated when he patents a 
contrivance already known within the 
United States. 

ANTIGRAPHUS.—An officer whose duty 
it was, by the Roman law, to take care of tax 
money. A comptroller. 

ANTINOMIA.—A term of the Roman 
law, used to designate a contradiction or incon¬ 
sistency, real or apparent, between two or more 
laws. 

ANTIQUA CUSTUMA.—Ancient cus¬ 
tom. An export duty on wool and hides under 
the reign of Edward L; so called to distinguish 
it from an increased duty upon the same articles, 
imposed by him at a later period of his reign, 
which was called nova custuma. 

ANTIQUA STATUTA.—Ancient stat¬ 
utes. Acts of parliament from the time of 
Richard I. to that of Edward III. 

ANTIQUUM DOMINICUM .—Ancient 

demesne (q. v>) 

ANTITHETARIUS.—One who retorted an 
accusation upon his accuser.— Cowell; Whishaw 

Any. (in a covenant). 7 Dowl. & Ry. 556. 

-(in a deed). 3 Serg. & R. (B a *) 392. 

-(in forgery statute). 3 Wheel. Gr. Cas 

514. 

-(when means “all” in a statute). 1C 

How. (N. Y.) Pr. 83. 

Any act, (in a statute). Wilberf. Stat. L 
283, 284 ; 4 Halst. (N. J.) 128; 1 Binn. (Pa.; 

279,280,286. iN ^ ^ 

Any action, (in statute of appeal). 41 Conn 

329. .. , 

Any bona fide purchaser, (in a statute) 

35 Ohio St. 406. . 

Any court of record, (includes what courts) 

6 Co. 19. . - 

Any creditor, (in bankrupt act). 7 Mass 

227. 

-(in a deed). 5 Barn. & Aid. 869. 

Any estate or interest, (in a statute). & 

Barn. & C. 133. . . . . . 

Any magistrate, (commission issuing to), v 

Pick. (Mass.) 485. 


ANY. 
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Ant of my children, (in a will). 1 P. 
Wms. 149. 

--(power given to). 1 Mad. Ch. 

SIS. 

Any of them, ^iu bond to perform award). 
1 Bnxl A B. 3o0. 

Any one year, (in a statute). 15 Pet. (U. 
S.) 160, 

Any other manner, (in a statute). 9 Mete. 
(Mass.) (39. 

-^iii a release). 4 Mas. (U. S.) 227. 

Any other religious institution or pur¬ 
poses, (in a will). L. R. 5 Ch. App. 570. 

Any person, (in a charter). 7 Barn. & C. 838. 

-(in a statute). 3 Cranch (U. S.) 399; 

3 Wheat. (U. S.) 631; 11 Id. 392; 22 Am. Rep. 
529; 11 Gray ^Mass.) 29; 34 Mich. 283; Coxe 
(X. J.) 275; 5 Cow. (N. Y.) 684. 

Any suit, (in a statute). 99 Mass. 236.. 

Any term of years, (in a statute relating to 
additional punishment). 14 Pick. (Mass.) 40, 
86, 94. 

Any town, (to give license to exhume bodies). 
8 Pick. (Mass.) 374. 

Any two of them, (in submission to arbitra¬ 
tion). South. (N. J.) 831; 7 Cow. (N. Y.) 290; 
3 Weud. (X. Y.) 47. 

Any will or codicil, (in a statute). Wilberf. 
Stat. L. 275, 276, 289. 

Anything done in pursuance of this act, 
(in a statute). 10 Barn. & C. 277. 

Anything in a former act to the con¬ 
trary notwithstanding, (in a statute). 11 
Mass. 402. 

APANAGE.—In old French law, a portion 
or provision set apart for the support of younger 
sons (generally of the royal family). This pro¬ 
vision reverted to the donor and his heirs on 
the failure of male issue of the donee. 

APARTMENT.—A part of a house; a 
room; one or more rooms in a house occupied 
by a person or family distinct and apart from the 
occupancy of the remainder of the house. 

Apartment, (what is an). 7 Man. & G. 95; 
6 Mod. 214; Woodf. L. & T. 178. 

-(what is not). 10 Pick. (Mass.) 293. 

-(of a prison). 9 Mass. 121; 10 Id. 190. 

A PERT A BRE VIA. — Open, unsealed 
writs. 

APERT U M FACTUM.—An overt act. 

APEX JURIS. —The summit of the law; 
a subtlety, or extremely fine point of law; a rule 
of law carried to an extreme point, either of 
severity or refinement; a more rigid adherence 
to the letter of the law than called for by the 
phrase summum jus ( q. v.) 

Apices juris non sunt jura : Subtleties 
of law are not rules of law. This maxim is 
intended to limit and control, not to do away 
altogether with the allowance of technical objec¬ 
tions.— Broom Max. 

APICES LITIGANDI. —Extremely fine 
points, or subtleties of litigation. Nearly equiva¬ 
lent to the modern phrase “sharp practice.” 
u It is unconscionable m a defendant to take ad¬ 


vantage of the apices UUgandi , to turn a plaintiff 
round and make him pay costs when his demand 
is just.” —Per Ld. Mansfield, in 3 Burr, 1243. 

APOCHA.—A civil law writing acknowl¬ 
edging the payment of money; a receipt or dis¬ 
charge ; an acquittance of the debtor by the 
creditor. The word is nearly synonymous with 
Accepti hit ion (q. v.) t but the latter word imports 
a discharge without payment, while apocha means 
discharge upon payment only. 

APOCRISARIUS.—In ecclesiastical law, 
a person who answers for another; a messenger 
or officer sent with a message to the emperor and 
who took back his answer to the petitioners; an 
officer who gave advice on questions of ecclesi¬ 
astical law; an ambassador or legate of a pope 
or bishop. 

APOCRISARIUS CANCELLARI- 
US.—An officer who took charge of the royal 
seal and signed royal despatches.— Bouvier . 

APOGRAPHIA.—A civil law term sig¬ 
nifying an inventory or enumeration of things 
in one’s possession.— Calv . Lex. 

APOLOGY.—In England, when an action 
is threatened or brought against a person for a 
libel published in a newspaper, he may plead 
that it was inserted without actual malice, and 
without gross negligence, and that an apology 
for the libel has been published ; he may also 
pay a sum of money into court as amends to the 
plaintiff. (See Payment into Court.) Any 
person sued in an action for defamation may 
plead in mitigation of damages that he has made 
or offered an apology to the plaintiff. Stat. 6 and 
7 Yict. c. 96. 

APOSTASY, in English law, is a total 
renunciation of Christianity by one who 
has been educated in or professed that 
faith within the realm. It is punishable 
by incapacity to hold any office, and for 
the second offence, by incapacity to bring 
any action or to be guardian, executor, 
legatee or grantee, and by imprisonment 
for three years. (Stat. 9 and 10 Will. III. 
c. 35; 4 Steph. Comm. 201. See Heresy.) 
This is not a punishable offence in the 
United States. 

APOSTATA CAPIENDO.—An Eng¬ 
lish writ (obsolete) for the capture of an apos¬ 
tate, or one who had left or violated the rules of 
a religious order of which he was a member. It 
commanded the sheriff to arrest and return the 
defendant to his abbot or prior.— Beg. Orig. 71, 
267. 

APOSTLES.—In admiralty practice, brief 
letters, dimissory or missive, sent by the court 
a quo to the appellate court, stating the case, 
proceedings had and sentence, and declaring that 
the record will be transmitted. This term is 
still, though seldom, used in America to desig¬ 
nate the papers constituting the record on an 
appeal in admiralty. 
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APOSTOLI.— Letters dismissory or mis¬ 
sive. See Apostles. 

APOSTOLUS.—A messenger; an ambas¬ 
sador, legate or nuncio .—SpeL Gloss . 

Apothecary, (defined). 14 U. S. Stat. at L. 
119. 

APPAEATOR.—A furnisher or provider. 
Formerly the sheriff, in England, had charge of 
certain county affairs and disbursements, in which 
capacity he was called apparalor comitatus y and 
received therefor a considerable emolument.— 
Cowell. 

Apparel, (in exemption law). 10 Mete. 
(Mass.) 506; 33 N. H. 345; 4 C. E. Gr. (N. J.) 
316. See Baggage. 


higher court or court of appeal. (See 
Court.) The term “appeal,” therefore, 
includes, in addition to the proceedings 
specifically so-called, the “cases stated” 
for the opinion of the court, under various 
statutes (see Case) and proceedings by writ 
of error or certiorari. (See Certiorari; 
Error.) But strictly and practically there 
are plain distinctions. Thus, an appeal 
removes the whole case, the facts as well 
as the law, whereas a writ of error is a 
common law process, and a certiorari a 
statutory one, for the removal of questions 
of law only. 


APPARENT. —Latin: apparere, to appear. 

That which appears, or is manifest; that 
which is proved, or is regularly before the 
court. Thus, a demurrer lies for defects 
apparent on the face of the pleading de¬ 
murred to. See De non Apparentibus, &c. 


Apparent danger, (in law of self defence). 
44 Miss. 762. 

Apparent good order, (in bill of lading.) 
1 Sawy. (U. S.) 176. 

APPARENT HEIR. —See Heir Ap¬ 
parent. 

Apparent possession, (in bill of sale act). 
L. R. 6 Ex. 1. 


APPARITIO.—An appearance (q. v.) 

APP ARITOR. — Latin : apparere , to appear. 

Apparitors are so-called from the principal 
branch in their office, which consists in summon¬ 
ing persons to appear . They are officers of the 
ecclesiastical courts appointed to execute the 
proper orders and decrees of the court. Phillim. 
Ecc. L. 1246. 

APPARURA.—In old English law the 
apparura were furniture, implements, tackle or 
apparel. Carucarum apparura, plough-tackle.— 
Cou'fU . 

APPEAL. —Appeal . iD the sense of a criminal 
proceeding, comes from the Norman-French apel . from 
appeler, to accuse, (Britt. 38b.) from the Latin appellare , 
to call upon. Appeal, in the modern sense, seems 
to have come direct from the Latin appellare (which 
has the same meaning. Dig xlix.) through the eccle¬ 
siastical courts (Co. Litt. 287 b.) Its use in the tem¬ 
poral courts seems quite modern, the old terms being 
‘'error" and “rehearing." 

g 1. General meaning*.— In its most 


general sense an appeal is a proceeding 
taken to rectify an erroneous decision of 
a court by submitting the question to a 


§ 2. Procedure. —The general course 
of procedure on appeal requires (1) an 
application by the party aggrieved to the 
appellate court to rehear his cause; (2) 
the allowance of the appeal by the higher 
court; (3) the citing of the adverse party 
to appear in the appellate court by ser¬ 
vice of the notice of appeal, notice of 
argument, &c.; (4) the obtaining from the 
lower court, and filing in the higher court, 
the papers constituting the record (q. v.) 
of the case; and (5) the argument or hear¬ 
ing before the court in banc. Inasmuch 
as the appeal, when perfected, generally 
annuls the judgment appealed from, so 
that the party hitherto successful can take 
no action to enforce it pending the appeal, 
the statutes generally require the appel¬ 
lant to give a bond or undertaking condi¬ 
tioned for the payment or performance of 
the judgment to be finally rendered by the 
appellate court, or, in default of such se¬ 
curity, the respondent may proceed to en¬ 
force his judgment; but, in the latter 
case, he does so at his peril, for in case of 
the reversal of the judgment, he may be 
compelled to make restitution, and per¬ 
haps be liable also in damages. The stat¬ 
utes of the several States regulating the 
right to appeal, and the subsequent pro¬ 
cedure, are so numerous, and differ so 
greatly, that space cannot be afforded 
them here—the English practice is out¬ 
lined below.* 


* Court of Appeal .—In the Supreme Court of 
Judicature, every appeal from a judgment or 
order of the High Court to the Court of Appeal 
is in the nature of a rehearing, and is brought 
by a simple motion in the Court of Appeal, ask¬ 
ing that the judgment or order complained of 
may be reversed, discharged or varied. (Sm. 


Ac. 214; Rules of Court lviii.) Appeals can 
also be brought on interlocutory proceedings in 
chambers, from the master, chief clerk or dis¬ 
trict registrar, to the judge in chambers. In the 
Common Law Divisions, an appeal lies from the 
judge in chambers to the Divisional Court, and 
thence to the Court of Appeal (Rules of Court 
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$ 3. Appeal of felony.—Formerly appeal 
(or u appeal ol lelonv ) signified a criminal pro¬ 
ceeding. being an accusation by one private sub- 
jivt alrainst another tor some heinous crime 
demanding punishment, rather on account of 
the particular injury sutiered by the individual 
than for the otlence against the public. (4 Bl. 
CVm. 31*2.1 Appeals were of three classes, 
namely, by an heir for the deatli (by murder or 
homicide f of his ancestor, by a wife for the death 
of her husband, and by the appellant lor a wrong 
done to himself or herself, as robbery, rape, 
mavhem, Ac. The judgment on a conviction on 
an appeal was the same as on a conviction on an 
indictment ^except in the case of mayhem, for 
which damages only could be rtcovered); but an 
appeal was so far considered a private action that 
it could be released by the party injured. (Co. 
Litt. 123 b, 287 b; Litt. H 500 et seq.; 4 Bl. 
Com. 316.) Appeals were abolished by Slat. 59 
Geo. III. c. 40. 

§ 4. In legislation. —Where a ruling or 
decision of the officer presiding in a legis¬ 
lative, or other public body, is unsatisfac¬ 
tory to a member, he may appeal to the 
vote of the whole body. This is called an 
“appeal from the decision of the chair.” 
The objection is taken viva voce in the same 
maimer as an ordinary motion is made, 
and a vote is then taken (with or without 
debate, according to the nature of the 
matters involved in the appeal, see Cush. 
Par. L.) upon the question whether the 

Liv. 4, 5, 6, xxxv. 7); while in the Chancery 
Division, the judge in chambers may either di¬ 
rect the matter to be argued before him in court 
(after which an appeal lies to the Court of Ap¬ 
peal), or may give leave to appeal direct to the 
Court of Appeal. 9 Cli. D. 243. 

House of Lords .—Appeals to the House of 
Lords are brought by petition of appeal, which 
is lodged by the appellant at the Parliament 
Office, and presented to the House at its next 
meeting by the Lord Chancellor or Clerk of the 
Parliaments, after which an order requiring the 
respondent to lodge his printed case is issued and 
served on him. If he intends to contest the ap¬ 
peal, he enters an appearance, and the appellant 
give*> security for costs. Each party then lodges 
a printed case stating the facts and reasons in his 
favor, and an appendix is also prepared contain¬ 
ing printed copies of the documents and other 
evidence used in the court below. Appellate 
Jurisdiction Act, 1870; Standing Orders and 
Instructions (issued by the House of Lords), 
May, 1878 ; Den. A S. Pr. & Pro. passim. 

Privy Council. —In appeals to the Privy Coun¬ 
cil leave to appeal has in most instances to be 
obtained either from the court below or from the 
Judicial Committee, and security given for the 
costs of the appeal. The appellant then causes 
a transcript of the pleadings and evidence in the 
court below to be transmitted to the Colonial 
Office, with the reasons assigned by the judges 
for the decision appealed from. The appellant 
also prepares and lodges his petition of appeal, 


decision of the chair be sustained. If the 
majority vote 41 nay” the ruling appealed 
from is reversed. 

Appeal, (defined). 3 Dali. (U. S.) 327 ; 2 
Abb. (N. Y.) Pr. 127. # 

- (comprehensive meaning). 1 Gall. 

U. S.) 5, 12; 2 Abb. (N. Y.) Pr. 126; 11 How. 

N. Y.) Pr. 400. 

-(agreement not to). 4 Mivs. 516. 

-(distinguished from “writ of error”). 

3 Dali. (U. S.) 321; 7 Cranch (U. SO 108. 

- (from a justice, a supersedeas ). 12 

Wend. (N. Y.) 584. 

- (in a statute). 13 Vr. (N. J.) 391. 

-(in U. S. Judiciary Act). 7 Cranch 

(U. S.) 110. 

-(when does not lie). 1 Gall. (U. S.) 5. 

Appear and advocate, (in a statute). 9 
Johns. (N. Y.) 352. 

Appear and answer, (in a statute). 1 
Wend. (N. Y.) 464. 

Appear by affidavit, (in service by publi¬ 
cation). 5 Minn. 367. 

APPEARANCE .— Latin: apparitio. 

§ 1. Generally. —In the primary sense 
of the word the parties to a proceeding or 
application ( e . g. a petition, motion, Ac.) 
are said to appear in it when they are 
present before the court, judge, Ac., when 
it is heard. A party appears either in pei- 
son or by his attorney, counsel or solicitor. 

\ 2. Entry of appearance.— In the 


giving a short abstract of the proceedings. The 
respondent being generally aware of the appeal 
having been lodged, he ought to enter an appear¬ 
ance, and t hen both parties prepare their cases, 
and an appendix containing the material docu¬ 
ments, Ac. The cases and appendix are printed. 
If the respondent does not appear, two successive 
notices to him to do so are posted at the Royal 
Exchange and Lloyd's Coffee House, or the ap¬ 
peal is brought to his knowledge in some other 
way, and if he still fails to appear, the appeal is 
heard ex parte. Macpli. P. C. Pr. passim. 

Inferior Courts .—Appeals from Inferior Courts 
to the High Court are generally brought in one 
of two ways, either by a’case or special case 
stated for the opinion of the Appellate Court 
(Poll. C. C. Pr. 238), or by a motion to the Ap¬ 
pellate Court. (Id. 242.) As to appeals iD 
ecclesiastical cases, see Phillim. Ecc. L. 1264 
et seq . 

Appeal Deposit Account .—Under the formei 
practice of the Court of Chancery, when a party 
wished to appeal or have a rehearing, he had to 
deposit £20 as security for the costs of the oppo¬ 
site party, in case he was unsuccessful. These 
deposits were paid into the Bank of England to 
the above account, and were supposed to be paid 
out again on the termination of each appeal; 
but as it frequently happened that the parties 
forgot all about them, a considerable sum has 
accumulated on the account. Dan. Ch. Pr. 1350; 
Stat. 15 and 16 Viet. c. 87 ; Report of Chancery 
Funds Commissioners (1864) xliv. 
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secondary sense of the word, appearing, or 
entering an appearance, is a formal step 
taken by a defendant to an action after he 
has been served with the writ or summons: 
its object is to intimate to the plaintiff that 
the defendant intends to contest his claim, 
or, in a friendly action, to take part in the 
proceedings in the action. (See Default.) 
In some cases persons may appear who 
are not defendants to the action, e. g. per¬ 
sons desiring to intervene in probate and 
admiralty actions (see Intervention), or 
in actions for the recovery of land, and 
persons cited to appear. See Citation ; 
Counterclaim. 

g 3. Notice of appearance. —Appear¬ 
ance is generally effected by delivering to 
the attorney for the plaintiff (or to the 
proper officer of the court), a memoran¬ 
dum or notice giving the title of the 
action, stating that the defendant appears 
in person or by his attorney or solicitor, 
as the case may be, giving the address 
of himself or his attorney, and stating 
whether he requires a declaration, com¬ 
plaint or statement of claim to be deliv¬ 
ered. In England, the defendant must 
also produce a duplicate memorandum for 
sealing, which he afterwards sends to the 
plaintiff. Sm. Ac. 54 et seq. 

g 4. Limited, or qualified appear¬ 
ance. —Special forms of appearance are 
used in actions for the recovery of land; 
thus, any person appearing in such an ac¬ 
tion may by his appearance limit his de¬ 
fence to a part of the property. So, in 
ordinary actions, where a general appear¬ 
ance would have the effect to waive an ir¬ 
regularity in the procedure, a defendant 
desiring to question it may enter a limited 
or special appearance, designating the par¬ 
ticular purpose for which he appears. 

g 5. Conditional appearance. —In 
chancery practice, where a defendant de¬ 
sires to object to the regularity of the pro¬ 
ceeding by which the plaintiff seeks to 
compel his appearance, he must enter a 
conditional appearance, and then apply to 
the court to set aside the plaintiff's pro¬ 
ceeding. This is the proper course to pur 
sue if a plaintiff irregularly obtains an 
order for substituted service of a writ on 
ttie defendant. (Dan. Ch. Pr. 459.) As to 
appearing gratis, under the old practice, 
§ee Id. 462. 


2 6. Failure to appear.— If a defend¬ 
ant does not appear the plaintiff may in 
some cases enter judgment, and in othar 
cases proceed with his action. See De¬ 
fault; Judgment. 

g 7. In bailable process. —Appearance 
has a peculiar meaning in bailable process 
Bail ; Bailable), where, to effect a complete 
appearance, the defendant is required to give baU 
to the action , that is, to provide sufficient sureties, 
who enter into a recognizance to the effect that 
if judgment be given against him he shall either 
satisfy the plaintiff or render himself to prison, 
the ordinary kind of appearance was called “ com¬ 
mon appearance ” by way of distinction. 

g 8. "What amounts to an appear¬ 
ance. —Anciently, the corporal appear¬ 
ance of the parties before the court was 
essential to the further prosecution of the 
litigation, and was compellable by process, 
but in modern times an appearance by at¬ 
torney, as indicated supra gg 2, 3, is suffi¬ 
cient, (save in the cases of infants, lunatics 
and married women, who must often ap¬ 
pear in person or by their next friend, see 
Guardian ad Litem; Prochien Ami); and 
almost any step taken by a defendant after 
the service of the writ or summons upon 
him, which may be deemed to imply a 
submission upon his part to the jurisdic¬ 
tion of the court, will be held a good and 
sufficient appearance. Thus, applying for 
and obtaining an extension of time to an¬ 
swer ; serving papers indorsed by his at¬ 
torney as such; making a motion in the 
case; serving his answer, &c., have been 
respectively held equivalent to an appear¬ 
ance; and, in all cases on contract, a judg¬ 
ment by default may be taken where there 
is no appearance, 

g 9. The different kinds.— An appear¬ 
ance is compulsory, when made in con¬ 
sequence of the service of process to 
compel appearance; conditional, when 
coupled with conditions as to becoming 
general (see supra g 5); general, when 
absolute and unconditional; gratis, when 
made by one not yet notified to appear 
or served with process; optional, when 
made by one under no obligation to ap¬ 
pear, but who does so in order to save his 
rights; special, when made for some spe¬ 
cific purpose, and not for all the purposes 
of the suit (see supra g 4) ; subsequent, 
when made by a defendant whose appear¬ 
ance has already been entered for him by 
the plaintiff; voluntary, when made in 
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answer to a subpoena or aummous, with¬ 
out process. 

Atpeauaxce, (of an attorney). 13 Serg. & 
R. K W\.) 104. t 

- (in a recognizance). 6 Serg. & R. 

. T:0 42$. 

- ^in a statute). 2 Johns. (N. Y.) 381; 

7 Wend. (X. Y.) 133. 

- (in justice’s court). 1 Green (N. J.) 

349. 

Appearance well founded, (a rumor). 2 
Wheel. Cr. Cas. SI. 

Appeared, ^in answer of witness to interroga¬ 
tory). 7 Wheat. (U. S.) 153. 

-(in partition act). 33 Me. 100. 

APPELLANT.—The party to an ac¬ 
tion who takes an appeal from a judgment 
or order, to a higher court. The party 
against whom the appeal is taken is called 
the “ appellee ” or f< respondent.” 

APPELLATE.—Pertaining to, or hav¬ 
ing cognizance of appeals, and other pro¬ 
ceedings for the judicial review of adjudi¬ 
cations. 

APPELLATE COURT.—A court of 
appeal; a court to which causes are re¬ 
movable by appeal, certiorari or error. 

APPELLATE JURISDICTION.— 

Jurisdiction on appeal; power or jurisdic¬ 
tion to rehear a cause already tried in an 
inferior court, either on appeal, certiorari 
or writ of error. 

Appellate jurisdiction, (defined). 1 
Cranch (U. S.) 175. 

- (distinguished from “supervisory”). 

70 Cal. 211. 

APPETiTiATIO.—An appeal, or removal 
of a cause from an inferior to a superior tribu¬ 
nal or judge. 

APPELLATOR.—An old law term hav¬ 
ing the same meaning as “appellant” (q. v.) 

APPELLEE.—The party against whom 
an appeal is taken ; the party opposing or 
answering to the appeal, and defending 
the judgment appealed from. Often 
termed “respondent” ( q . v.) 

APPELLOR.—In old English law, a crimi¬ 
nal who accuses his accomplices; or who chal¬ 
lenges a jury. 

Appendage, (of a railroad, what is). 4 
Dutch. (X. J.) 26. 

APPENDANT. — Latin: ad, to, and pen- 
aere, to hang. 

Appendant is often used in the same 
sense as “appurtenant” {q. v.) t that is, to 


signify that a hereditament is annexed to 
another: “appendant is any inheritance 
belonging to another that is more supe¬ 
rior or worthy.” (Co. Litt. 121b, where an 
instance is given of a thing corporeal be* 
ing appendant to a thing incorporeal, 
namely, lands appendant to an office.) 
And the difference between appendant 
and appurtenant is merely one of name, 
appendant being applied to some things 
and appurtenant to others. Historically, 
the difference seems to be that rights 
which were originally created by implica¬ 
tion of law and annexed to estates in land 
are properly called appendant, and all 
others appurtenant. Thus, common ap¬ 
pendant is the right which socage tenant* 
of a manor have by the common law to 
feed their beasts on the wastes of the 
manor, while common appurtenant is a 
right gained from the lord by grant or 
prescription. (Burton Comp. R. P. \ 1133; 
Elt. Com. 14, 47, 88.) So, an advowson or 
seignory is said to be appendant to a 
manor (Wins. Real Prop. 322), because it 
is created and annexed to the manor by 
implication of law. Ultimately, no doubt, 
the origin of common appendant and simi¬ 
lar rights may be traced back to the old 
vills or village communities. (Wms. Com. 
39.) A corporeal hereditament cannot be 
appendant to another corporeal heredita¬ 
ment, nor an incorporeal to an incorpo¬ 
real. See Appurtenant; Regardant; In 
Gross. 

Appendant, (defined). 1 Chit. Gen. Pr. 153; 
1 Com. Dig. 651, 652; Co. Litt. 121b; 8 Bam, 
& C. 150; 7 Mass. 6. 

-(in a declaration). Yelv. 159. 

in a lease). 6 Bing. 150. 
to a rectory). 1 La. Raym. 199. 

Appendants ; Appurtenances, (distin¬ 
guished). 1 Johns. (N. Y.) Cas. 291. 

APPENDITIA.—The appendages or ap¬ 
purtenances of an estate or house.— Cowell. 

APPENDIX.—In the practice of the Eng¬ 
lish House of Lords and Privy Council in ap¬ 
peals, the appendix is a printed volume contain¬ 
ing the material documents or other evidence 
used in the court below, and referred to in the 
cases of the parties. Standing Orders of House 
of Lords in Appeals; Macph. Jud. Com. 84, 237. 

APPENNAGTUM.—An appendage; the 
portion of a younger son.— Spelm. Gloss. 

APPENSURA.—Payment of money by 
weight instead of by count.— Cowell. 
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APPERTAINING. — Latin: ad t to, and 

pcrt\*ere, to reach to. 

A purtenant, or belonging to. See Ap- 

FUR1.NANT. 

App. utaining, (defined). 1 Bing. 483. 

- (lands, in a devise). 1 P.Wms. 603. 

Apple vble, (in constitutional provision). 8 
Nev. 322. 

Applicant, (in attachment act). 2 Green (N. 
J.) 441; 6 Rxlst. (N. J.) 173. 

-(in load act). Penn. (N. J.) 643. 

Applicatio est vita regular ; The ap¬ 
plication is the life of the rule. 

AP PLICATION. —Latin: app Kcare, to Join, 
fix or attach to. 

(1) A request—more strictly a request 
in writing made to some ono in aj^hoiity, 
as an application to the court for a rulo or 
order; to the executive for a pardon; or 
to ail insurance company for a policy (see 
Insurance). (2) The appropriation or 
disposition of words or things to some 
particular use, purpose, or subject-matter, 
as to apply a sum of money paid on ac¬ 
count to one of two or more debts; or to 
apply the words of a will or other instru¬ 
ment to the subject-matter affected by it. 

Application, (for a survey). 5 Serg. & R. 
(Pa.) 219. 

-(for appointment of guardian). 3 Day 

(Conn.) 279. 

-(for life policy). 25 Minn. 534. 

-(in rule of court). 7 Ch. D. 241. 

of fund). 4 Crunch (U. S.) 320. 
for relief of persons imprisoned for 
debt). 7 Halst. (N. J.) 296. 

-(of payments). 6 Crunch (U. S.) 27; 

7 Id . 572; 1 Dull. 124; 1 Mas. (U. S.) 338; 7 
Wheat. (U. S.) 14, 20; 15 Wend. (N. Y.) 23; 4 
Wheel. Am. C. L. 163; 6 Id, 375; 7 Id, 281; 
Cro. Eliz. 68; Ld. Raym. 286; 2 Str. 1194; 1 
Vem. 469. 

Applied, (in agreement that shares of stock 
shall be). 3 Duer (N. Y.) 426. 

-(money shall be, in statute). 5 Halst. 

(N. J.) 67. 

Apply, (in statute of uses). 2 N. Y. 309. 
Apply to the use of, (in a statute). 16 
Wend. (N. Y.) 156, 266. 

Appoint, (in a deed). 5 T. R. 124. 

-(in a statute). 68 N. Y. 514. 

-(to an office). 1 Binn. (Pa.) 77. 

Appoint attorneys under him, (in power 
of attorney). 7 Wheel. Am. C. L. 398, n. 
Appoint estates, (power to, in a will). 18 
Wend. (N. Y.) 271. 

Appointed, (in a commission). 3 Hen. & 

M. (Va.) 40. 

- (in a letter of instructions). 2 Car. 

& P. 223. 

-(in an act of congress). 17 Serg. & 

R (Pa.) 227. 

-(officer). 7 Wheel. Am. C. L. 142. 


APPOINTEE. — (1) A person appointed 
for a particular purpose, or to hold a par¬ 
ticular office or trust. (2) A person in 
whose favor a power of appointment is 
executed. 

Appointing power, (exercise of, what is). 
8 Am. Rep. 24. 

-(in constitution of Ohio). 21 Ohio St. 14. 

APPOINTMENT.-french : appointement. 

The act of designating a person for a cer¬ 
tain purpose, e,g. to an office or as trustee, 
or to take an estate or interest in property 
under a power of appointment. See Power. 

§ 1. Under power. —An appointment 
of the latter kind takes effect as if the 
estate limited by the power had been cre¬ 
ated by the instrument which conferred it. 
Thus, if A. conveys land to such uses as B. 
shall appoint, and B. appoints to himself 
for life, with remainder to his eldest son, 
this has the same effect as if A. had origin- 
ally conveyed the land to B. for life with 
remainder to his eldest son. But with re¬ 
gard to the rule against perpetuities, there 
is a distinction between general and par¬ 
ticular powers, for under a general power 
the donee can appoint in any manner he 
pleases, while under a particular powei 
(that is, a power to appoint to one or more 
of a limited number of persons), no estate 
can be created if it would have been invalid 
in the original deed by reason of its infring¬ 
ing the rule against perpetuities. Sugd. 
Pow. 396, 470; Wins. Sett. 43 ; 2 Dav. Conv. 
176. See Perpetuity. 

§ 2. Exclusive.— Ail appointment to 
one or more of the objects of a particular 
power to the exclusion of the others is 
called an exclusive appointment. 

§ 3. Illusory. —Formerly an appointment 
of a merely nominal share of the property to 
one of the objects, in order to escape the rule 
that an exclusive appointment could not be made 
unless it was authorized by the instrument creat¬ 
ing the power, was considered illusory and voi 
in equity, but this rule has been abolished. Sugc 
Pow, 449; Wms. Sett. 153; Stat. 2 Geo. IV. an 
1 Will. IV. c. 46, and 37 and 38 Viet. c. 37. 

$ 4. Excessive. —An appointment is 
excessive when it is made to persons not 
objects of the power, or for a greater estate 
or interest than is permitted by it, or sub¬ 
ject to conditions unauthorized by it. 
(Sugd. Pow. 498; Wats. Comp. Eq. 827.) As 
to the defective execution of a powers %ee 
Execution ; Aid, $ 2. 
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J5. Distinguished from "election,” 
or "nomination.” —Appointment to an 
office or trust implies the conferring of 
the dignitv bv the act of one or more in- 
dividuals having power to select the person 
appointed—“election” is the selection of 
the person by the votes of an entire class; 
and “nomination ” is merely a preliminary 
or advisory designation, of no effect until 
confirmation or election. 

Appointment, (bv governor, wnat amounts 
to). 1 T. B. Mon. (Ky.) 82. 

-(bv justices, to hold sessions). 2 Ld. 

Raym. 123S! 

- (by president, wliat amounts to). 19 

How. (U. S.) 73, 79. 

-(continuance in office equivalent to). 

2 Day (Conn.) 52S; 3 Id. 163. 

-(in a letter of appointment). 17 Serg. 

& R. (Pa.) 220, 227. 

- (in a will). 3 N. Y. 93,119. 

-(in charter of a bank). 12 Serg. & R. 

(Pa.) 306. 

-(of a schoolmaster). 2 Cromp. & J. 

636. 

- (of money, means “appropriation”). 

3 N. Y. 93, 119. 

- (prolongation of term of office not an). 

22 X Y. 12S. 

-(to office). 1 Cranch (U. S.) 155,161. 

-(when “election” is equivalent to). 

45 N. Y. 446. But see 3 Met. (Ky.) 210. 

Appointments, (degrees conferred by colleges 
ire not). 3 Whart. (Pa.) 456. 

APPOINTOR. —One authorized by the 
donor of a power, to execute the same. 
2 Bouv. Inst. 1923. 

APPORTION—A PPORT ION- 
ABLE—AP PORT ION ME NT.— 

To apportion a thing is to divide it with 
reference to the interests of two or more 
persons. 

1 1. Apportionment of rent is either 
in respect of contemporaneous or succes¬ 
sive interests. An instance of the latter 
occurs where a lessor of land dies intes¬ 
tate: here the rent received on the first 
rent day after his death is divided so that 
his personal representatives take the part 
due in respect of the period between the 
preceding rent day and the death, and the 
heir takes the amount due in respect of 
the period between the death and the fol¬ 
lowing rent day. An instance of appor¬ 
tionment in respect of contemporaneous 
interests occurs where a reversion expec¬ 
tant on a lease devolves by law on several 
peri ons; here the rent is divided between 


them, according to their interests. (Lew 
Ap. 2.) But consult the local statutes on 
this subject. 

2 2. Of incumbrances.— The deter¬ 
mination of the respective amounts which 
several persons interested in an estate shall 
contribute towards the removal of an in¬ 
cumbrance, or to the payment of the pecu¬ 
niary burden it imposes on the estate. 

2 3. Of contracts. —A contract is said 
to be apportionable when the acts required 
to be done under it are so distinct that if 
one is performed without the others, the 
party performing it has the right of en¬ 
forcing the contract pro tan to against the 
other party. Thus, if A. enters into a con¬ 
tract to supply machinery to B. for a cer¬ 
tain price, and to keep it in order for a 
yearly payment, he becomes entitled to 
recover the price of the machinery as soon 
as he delivers it, without waiting for the 
performance of the rest of the contract. 
(5 Ch. D. 205.) Annuities are not appor¬ 
tionable at common law (but are in some 
States by statute), nor are wages appor¬ 
tionable where the hiring is for a definite 
period of time. See Entire; Sever. 

2 4. Of condition. —At common law a 
condition of re-entry in a lease was said 
not to be apportionable by act or agree¬ 
ment of the parties; that is, if the lessor 
granted a license to the lessee to do the act 
forbidden by the condition, or waived a 
breach already committed, the condition 
was gone forever, although the license or 
waiver was expressed to be limited to a 
particular act, or to a part of the land. 
(4 Co. 119; 1 Sm. Lead. Cas. 41.) This ab¬ 
surd rule was abolished in England by 
Stat. 22 and 23 Viet. c. 35, and 23 and 24 
Viet. c. 38. 

2 5. Of commons. —The general rule is, 
that common appendant and appurtenant are 
apportioned by alienation of part of the land to 
which the common is appendant or appurtenant, 
so that each person may exercise his right of 
common in respect of his portion of the land. 
(Co. Litt. 122 a; Wins. Comm. 183.) When it 
is said that if a man, having a common append¬ 
ant, purchase part of the land over which the 
common exists, the common shall be apportioned, 
but not so in the case of any other common, the 
meaning is that in the case of common appendant 
the commoner continues to have a right of com¬ 
mon over the portion of the land which he has 
not purchased, while in the case of any other 
common his right of common is wholly destroyed 
by the partial unity of possession, (Co. Litt 
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122a; 4 Co. 36 b; Elt. Comm. 120 ; Wms. 166.) 
It is ntit clear whether this is now good law. 

1 6. Of representatives. —The deter¬ 
mination upon each decennial census of 
the number of representatives in congress 
which each State shall elect, the calcula¬ 
tion being based upon the population, 
(i See U. S. Const. Art. 1, § 2.) The consti¬ 
tutions of the several States provide for a 
similar apportionment of members of the 
legislature from the several counties and 
cities. 

2 7. Of corporate shares.— The pro 
lanto division among the subscribers, of 
the shares allowed to be issued by the 
charter, where more than the limited 
number have been subscribed for. See 
Allot, § 3. 

Apportion, (rent under a lease). 1 Swanst. 
338, n. (a). 

-(stock, in the charter of a bank). 1 

Edw. (N. Y.) 368. 

Apportionment, (of rent). 10 Co. 128; 23 
Wend. (N. Y.) 643; 15 Id. 464; 3 Kent. Com. 
469-70; Cro. Eliz. 622, 771. 

-(of rent, when may be demanded). 22 

Wend. (N. Y.) 121; 24 Id. 76 ; 25 Id. 456. 

-(of stock, how made). 1 Edw. (N. Y.) 

368; 1 Johns. (N. Y.) Ch. 18; 15 Wend. (N. 
Y.) 412. 

-(of taxation). 3 Dali. 174. 

APPORTUM.—An old English law term 
for anything brought or carried to another, as a 
profit or emolument; particularly for the sup¬ 
port of a religious person. A corodv or pension. 
—Burr ill. 

APPOSAIj OF SHERIFFS. — The 

charging them with money received upon their 
account in the Exchequer. Stat. 22 and 23 Car. 
II.— Condi. 

APPOSER.—An officer in the Exchequer, 
clothed with the duty of examining the sheriffs 
in respect of their accounts. Usually called the 
“foreign apposer.”— Termes de la Ley. 

APPOSTILLE, or APOSTILLE.—In 
French law, an addition or annotation made in 
'he margin of a writing.— MerL Repert. 

APPRAISAL. — See Appraisement. 

APPRAISE .—Latin: ad, to, and pretium , a 
price. 

To fix or ascertain the value of a thing; 
to state a thing’s just value, usually in writ¬ 
ing; to estimate at a fair price, by virtue 
of a conferred authority so to do. 

Appraised by A. and B., (agreement that 
goods shall be). 13 Wend. (N. Y.) 95. 


Appraised by two persons indifferent¬ 
ly CHOSEN BY THE PARTIES, AND IN CASE OP 
THEIR DISAGREEMENT, BY A THIRD PERSON TO 
be CHOSEN by the two, (in a lease). 2 Johns. 
(N. Y.) Ch. 351. 

Appraised in money, (half of my estate, in 
a will). 2 Root (Conn.) 271. 

APPRAISEMENT. —A valuation of 
property made by judicial or legislative 
authority. A writ or commission of ap¬ 
praisement is one commanding the per¬ 
sons to whom it is directed to ascertain 
and return (i. e . report) the value of certain 
property; as the appraisement of dutiable 
goods in cases of smuggling, or where the 
value of the goods is a question of differ 
ence between the importer and the gov¬ 
ernment, or where goods are forfeited, &c. 

$ 2. In admiralty.— In an admiralty 
action in rem , an official appraisement of 
the property proceeded ngainst is made by 
the marshal under a commission or order 
of the court, either where bail is to be 
given for the value of the property, or 
where it is to be sold. Rose. Adm. Pr. 113, 
187. See Extent. 

§ 3. Other cases. —So, in cases of insol¬ 
vency, intestacy, bankruptcy, &c., an ap¬ 
praisement is frequently, in fact almost 
always necessary, and an inventory (q. t.) 
of the several articles or assets belonging 
to the estate of the insolvent, intestate or 
bankrupt, made and filed in the proper 
place. And where property is taken by 
reason of public necessity, or in the exer¬ 
cise of the right of eminent domain {q.v.), 
an appraisement of it is made in order to 
ascertain the amount to be paid to the 
owner by way of compensation. So, where 
a lease contains a covenant for a renewal, 
there is often a provision that th.e amount 
of rent to be paid under the renewal shall 
be determined by appraisement, on the 
basis of the value of the land at the time 
of the expiration of the original lease. 

Appraisement, (of distrained goods). 1 
Wheel. Am. C. L. 446. 

-(of real estate). 2 Root (Conn.) 273 ^ 

2 Pick. (Mass.) 382. 

APPRAISER.—A person legally au¬ 
thorized to make an appraisement (q. v.) 

Appraiser, (in a statute). Wilberf. Stat. L. 
134; 5 Mau. & S. 240. 

Appraisers, (defined). 39 Iowa 192. 

-(in a statute). 2 Dow. 519; 2 Green 

(N. J.) 437. 
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APPREHEND—APPREHEN¬ 
SION. — Latin: apprf/touteir, to take hold of. 

To apprehend a person is to seize him 
for the purpose of taking him before a 
magistrate to answer for some offence al¬ 
leged to be committed by him. Appre¬ 
hension is either with or without a war¬ 
rant. In civil cases the word i9 not used, 

“ arrest ” being the proper term. The 
latter word, however, is equally applicable 
to civil and criminal cases. See Arrest; 
Warrant. 

I 

Apprehended, (in crimes act). 4 Cranch 
(U. S.) 75. 

APPRENTICE .— Probably from Latiu, ap- 
prchendere, to grasp; to learn. There is some doubt, 
however, as to this being a correct derivation-. See 
Smith’s Wealth of Nations, book 1, ch. 10. 

A species of servant, usually a minor, 
legally bound to serve another (generally 
an artisan or tradesman) for a given length 
of time, in consideration of instruction by 
his master in his art, trade or business. (1 
Bl. Com. 426; 2 Kent Cora. 261.) Formerly, 
in England, no person could exercise a 
trade without having first served as an 
apprentice, but this is no longer the law 
there, and it is not the law in America. 

Apprentice, (defined). 2 Dali. (U. S.) 198 ; 
Penn. (X. J.) 425, 847; 1 Harr. (N. J.) 537; 
2 Browne (Pa.) 210; 2 East 302. 

-(binding of). 1 Green (N. J.) 223. 

-(execution of indenture by). 8 East 

26; 9 Id. 295. 

- (in a contract of apprenticeship). 8 

T. R. 383. 

- (not a servant). 3 Rawle (Pa.) 306. 

- (when includes articled clerk). Wil- 

berf. Stat. L. 138. 

APPRENTICE EN LA LEY. — An 
ancient name for students at law, and afterwards 
applied to counselors, apprentici ad barras , from 
which comes the more modern word “ barrister ” 

(7■ *0 

Apprentice to a notary, (in an act of par¬ 
liament). 10 Bam. & C. 511. 

APPRENTICESHIP.—The status of 
an apprentice; the relation subsisting be¬ 
tween an apprentice and his master; the 
contract between them; also the term 
during which the apprentice is bound to 
serve. The contract is usually embodied 
in an indenture ( q. v .) entered into by the 
apprentice, his parent or guardian, and 
the master, and approved by a magistrate. 
It obligates the master to maintain the 


apprentice and teach him his trade or 
business, and binds the apprentice to learn 
and serve with fidelity, for a certain term 
of years, usually until the majority of the 
apprentice, if a male, or until the age of 
eighteen, if a female. The master, during 
the term, stands very nearly in loco parentis y 
both as respects authority over the appren¬ 
tice and responsibility for his acts and con¬ 
duct, and for his acquirement of skill in 
his craft. These are general principles 
everywhere applicable; for more full and 
definite information the statutes of the 
several States should be consulted. 

Apprenticeship, (American meaning). 16 
Fla. 306. 

-(of pilot, under statute). 16 Fla. 306. 

APPRENTIOIUS AD LEGEM.—An 

apprentice to the law; a law student; a counselor 
below the degree of serjeant; a barrister. See 
Apprentice en la Ley. 

APPRISING, or APPRIZING. — A 

former process in Scotch law by which the credi¬ 
tor obtained possession of the lands of the debtor 
in payment of his debt. It is now superseded 
by the process called “adjudication ” (q. v.) 

APPROACH. —In international law, 
the right of visitation on the high seas, for 
the purpose of determining to what nation 
the vessel approached belongs. 1 Kent. 
Com. 153, n. See Search. 

APPROBATE AND REPROBATE. 
—To approve and reject. A Scotch law term 
equivalent in meaning to the English and Ameri¬ 
can word (( election ” ( q . v.) 

Approbation, (of investment). 2 Pet. (U. 
S.) 607. 

Approbation of the court, (in a statute). 
South. (N. J.) 118. 

APPROPRIATE—APPROPRIA¬ 
TION .— Latin : ad t to, and proprius, belonging. 

<5 1. In general. —In the primary sense 
of the word, to appropriate is to make a 
thing the property of a person. Thus, to 
appropriate a thing which is publici juris is 
to obtain a right to the exclusive enjoy¬ 
ment of it, (5 Barn. & Ad. 1), so that the 
appropriator becomes the owner. See Oc¬ 
cupancy. 

§ 2. In sale of goods.—Where a per¬ 
son is entitled to goods or moneys which 
form part of a larger quantity and are not 
distinguished, and afterwards the goods or 
moneys to which he is entitled are separ 
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rated from the rest and set apart for him, 
they are said to be appropriated. Thus, 
if A. sell to B. 1000 bricks, to be selected 
and taken away by B. from a certain stack, 
then, as soon as B. has selected and taken 
away 1000 bricks, they are appropriated to 
him, and the sale, which before was execu¬ 
tory, if now con plete. Benj. Sales 264; 
L. R 9 56 

g 3. Specific appropriation.— When 
money or goods are appropriated (i. e. set 
apart) for the purpose of securing the pay¬ 
ment of a specific debt or class of debts, 
they are said to be specifically appropriated 
for that purpose. Thus, where A. draws a 
bill of exchange on B. and remits to B. a 
bill of lading, draft, or other document of 
title as security for the repayment of the 
bill, and B. accepts the bill on that footing, 
the bill of lading is specifically appropri¬ 
ated to the payment of the bill of exchange. 
The consequence of such a specific appro¬ 
priation is that the goods represented by 
the bill of lading are applicable exclusively 
to the payment of the bill of exchange, in 
whosesoever hands the latter may be, and 
that when the bill has been satisfied, the 
goods represented by the hill of lading (or 
what remains of them after payment of 
the bill) revert to A., the original owner. 
Hence, if B. becomes bankrupt before the 
goods are applied in payment of the bill, 
and a balance remains after payment of it, 
the balance belongs to A. L. It. 10 Ch. 639; 
L. R. 5 H. L. 157; L. R. 2 Eq. 84; 3 Ch. D. 
477 ; 5 Id. 786. 

g 4. Distribution. —To appropriate also 
means to distribute. The property in goods 
of a deceased person is in the executor or 
administrator, and it is his duty to appro¬ 
priate them, that is, to distribute them 
among the persons entitled (legatees or 
next of kin, Ac.) according to their rights. 
See Distribution. 

g 5. Appropriation of payments.— 
[f A. borrows from B. a sum of $50 on the 
first of January and another sum of $50 
on the first of July, and on the first of De¬ 
cember pays him $50, saying that it is in 
satisfaction of the debt incurred on the 
first of July, he is said to appropriate the 
payment to that debt. The question 
whether a payment is appropriated by 
the debtor is important in many ways; 


thus, if A. owes B. two sums, one of which 
is barred by the statute of limitations, 
while the other is not, and A. makes a 
payment to B. without appropriating it 
(which is called a general payment), then 
B. may appropriate it to the statute-barred 
debt, although he could not recover it by 
action. The general rule is that the debtor 
may appropriate the payment at the time; 
that if he fails to do so the creditor may do 
so, and that if they both fail to do so the 
law will appropriate the payment to the 
earliest debt. (See, generally, as to appro¬ 
priation of payments, Chit. Cont. 684 el 
seq. ; Leake Cont. 491; Snell Eq. 418.) But 
the law will sometimes vary this rule in 
favor of a surety or guarantor, or even of 
the debtor himself. 

g 6. By government. —Appropriation 
of supplies is the mode by which the legis¬ 
lative branch of the government regulates 
the manner in which the public money 
voted at each session is to be applied to 
the various objects of expenditure (e. g. 
the army, navy, civil service, Ac.), and the 
appropriation bills are annual statutes 
passed for the purpose. 1 Bl. Com. 335, n. ; 
2 Steph. Com. 579, n .; U. S. Const. Art. I. g 9. 

g 7. Of benefice.—In ecclesiastical law ap¬ 
propriation is where a benefice is perpetually 
annexed to a spiritual corporation, either aggre¬ 
gate or sole, as the patron of the living. In 
such a case the cure of souls is generally given 
to a clerk who, from being in effect the deputy 
of the appropriator or patron, is called tlie vicar 
( vicarius ); he is instituted and inducted in much 
the same way as a rector, but lie has only a por¬ 
tion of the emoluments of the living—generally 
a part of the glebe and a particular share of the 
tithes. (1 Bl. Com. 304; Phillim. Ecc. L. 268, 
where the history of appropriations will be 
found.) In some appropriated churches the of¬ 
ficiating minister is a perpetual curate. Phillim. 
Ecc. L. 276. 

Appropriate, (in a railroad charter). 2 
Gray (Mass.) 35. 

--- (in a will). 12 Cush. (Mass.) 568. 

*-(in constitutional provision). 2 Gray 

(Mass.) 1, 35. 

Appropriate, apply, dispose, (in a will). 
5 Rawle (Pa.) 115. 

Appropriated, (defined). 23 Mich. 277. 

Appropriated lands, (in canal acts). 7 
Johns. (N. Y.) Ch. 343. 

Appropriated or used, (in fire policy). 34 
Md. 227. 

Appropriation, (by army or navy). 9 Wall. 
(U. S.) 45; 13 Id. 623; 4 Ct. of Cl. 389. 

-- /in a statute). 9 Wall. (U. S.) 45. 

- (in act of congress concerning publio 

lands). 1 Scam. (Ill.) 344. 

-(of land). 1 Cranch (U. S.) 97. 
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Appropriation, (of payments). 9 Wheat. 

(U. S.) 737. 

--(of public moneys). 45 Cal. 149 ; 6 

La. Ann. 6S. 

-(specific, what is). 45 Cal. 149. 

- (under act of congress). 4 Ct. of Cl. 


890. 


— (when amounts to an equitable assign¬ 
ment). 3 Barb. (N. \.) 262. 

Appropriation bill, (not a revenue bill). 


25 Minn. 1. 

Appropriations, (in a will). 2 Stockt. (N. 
J.) 230. 


it, as a right of way or other easement to 
land; an out-house, barn, garden, or or¬ 
chard, to a house or messuage.— Webster. 

Appurtenance, (in admiralty rules of U. S. 
Supreme Court). 3 Sawy. (U. SJ 201. 

-(in a conveyance). 2 Barn. & C. 76. 

-(in agreement for sale of a bridge). 

15 Cal. 186. 

-(in contract to sell). 11 Ch. D. 968. 

-(in return of levy by sheriff). 5 Cal. 

470 . 

-(one railroad not, to another). 58 Pa. 


APPROVAL .— Latin: approbate, to esteem 
good. 

The assent to, or sanction by a magis¬ 
trate or other judicial officer, of a bond or 
other instrument required by law to be 
submitted to him for his approval before 
taking effect. See Allow. 

Approval, (by bank). 12 Wheat. (U. S.) 64. 

APPROVE.— 

| 1. Commons.—By the statute of Merton 
(20 Hen. III. c. 4), the lord of a manor may en¬ 
close portions of the waste lands, if they are sub¬ 
ject only to a right of common of pasture, and 
provided he leaves sufficient common for those 
entitled thereto. This is called “approving/ 7 
from appropriate , to appropriate. (Bracton 228 a ; 
Wms. Comm. 103; Stat. West II.; 13 Edw. I. c. 
116), not from “an antient expression signify¬ 
ing the same as improving, 57 as stated by Black- 
stone, vol. 2, p. 34. See Common ; Inclostjre. 

§ 2. In criminal law, to approve was a 
species of confession, by which a person indicted 
of a capital crime, confessed it before plea 
pleaded, and accused others, his accomplices, of 
the same crime, in order to obtain his pardon. 
The approvement was equivalent to an indict¬ 
ment. It has long been obsolete. 4 Stepli. Com. 
394. 

Approve, of which I, (in a will). 9 Ves. 
374. 

Approve thereof, if they, (power given 
to freeholders). 5 Binn. (Pa.) 536. 

Approved, (accounts of trustee). 104 Mass. 
265, 272. 

-(by a court or judge). 14 Mass. 167 ; 

1 Pa. 467. 

-(in a statute). 15 East 135. 


St. 253. 

Appurtenances, (defined). 10 Pet. (U. S.) 
25; 5 Day (Conn.) 467; 1 Chit. Gen. IV. 153; 
3 Salk. 40. 

! flats and shore). 6 Mass. 435. 
flats and wharf). 6 Mass. 332. 
devise of mill with). 3 Mas. (U. S.) 

280. 

-(in a declaration). 1 Cro. 186; 15 

East 114; Yelv. 159. 

-(in a deed). 54 Me. 276; 7 Mass. 5; 

17 Id. 447 ; 9 Pick. (Mass.) 293 ; 8 Allen (Mass.) 
291, 294; 1 Zab. (N. J.) 134; 1 Ashm. (Pa.) 
417 ; 1 Pa. 410; 2 Nev. & M. 517 ; Burr. 623; 
1 Cro. 113; 2 Id. 121; Hob. 171; 3 Salk. 40; 44 
Iowa 57 ; 6 Neb. 1; 68 N. Y. 62 ; 6 Pick. (Mass.) 
138; 3 Paige (N. Y.) 318; 2 Murpli. (N. C.) 
341; 49 Barb. (N. Y.) 501; 1 Sumn. (U. S.) 
21, 38; 15 Johns. (N. Y.) 447; 10 Pet. (U. S.) 
25; 4 Yeates (Pa.) 142; 1 R. I. 411; 2 Co. 31 a; 
1 Plowd. 164; 5 Serg. & R. (Pa.) 109; 8 N. Y. 
383, 387 ; 74 Pa. St. 25. 

-(in a demise). 8 Barn. & C. 141; 2 

Stark. 508 ; 4 Rawle (Pa.) 342. 

-(in a devise). 1 Bos. & P. 53, 371; 1 

Cro. 704; 1 P. Wms. 603; 4 Mass. 186, 196. 

-(in a lease). 41 Md. 528; 49 Barb. 

(N. Y.) 501; 6 Bing. 150; Cro. Jac. 34; Plowd. 
170. 

-(in a mortgage). 1 Atk. 477, 553 ; 19 

Kan. 408. 

-(in a statute). 8 N. Y. 387. 

- (in a will). 9 Pick. (Mass.) 293; 1 

P. Wms. 600; 1 Serg. & R. (Pa.) 169 ; 4 Wheel. 
Am. C. L. 387; 1 Wash. (Va.) 61 ; 1 Barn. & C. 
350; 1 Bing. 483; Cowp. 94, 363, 808; Cro. Car. 
57, 129; 2 Dow. & Ry. 508; L. R. 1 Ex. 46; 1 
My. & K. 571; Plowd. 210; 3 Wils. 141. 

in mechanics 7 lien act). 19 Ill. 615. 
in partition of estate). 74 Pa. St. 25. 

- (of a mill stream). 3 Rawle (Pa,) 

256* 


APPROVER.—In old English law, (1) a 
bailiff; or sheriff; (2) one who confessed his 
crime and at the same time accused others to 
save himself. See Approve, \ 2. 


of riparian lot). 41 Md. 523. 
of a vessel). 2 Root (Conn.) 71; 2 
Chit. Gen. Pr. 86; 1 Man. & Ry. 392. 

Appurtenances and privileges, (in a 
will). 4 Com. Dig. 155, n. (g). 


Approver, (defined). 26 HI. 173. 

APPURTENANC E.— French : apur - 
tmaunce . 

That which belongs to something else ; 
an adjunct; an appendage; something 
annexed to another thing more worthy as 
principal, and which passes as incident to 


APPURTENANT.—A right annexed 
to land is appurtenant where the connec¬ 
tion has arisen either by grant or by pre¬ 
scription from long adverse enjoyment. In 
such a case the appurtenant thing passes 
with the thing to which it is annexed 
whenever a conveyance or transmission 
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or the latter takes place. The principal 
instances of appurtenant rights occur in 
the case of commons and rights of way, 
which may be annexed to lands or houses, 
and franchises, which may be annexed to 
manors. Wins. Real Prop. 328. See those 
titles; also Appendant; Easement; In 
Gross; Regardant. 

Appurtenant, (defined). Co. Litt. 121b. 

-(in a deed). 4 Watts (Pa.) 109, 223; 

4 Ad. & E. 749 ; Cro. Car. 432; Dyer 30 b. 

-(in a lease). Cro. Jac. 519. 

-(in a statute). 101 Mass. 24. 

-(in a will). 5 Paige (N. Y.) 522; 2 

T. R. 498. . 

-(in policy of insurance). 16 B. Mon. 

(Kv.) 242; 5 Gray (Mass.) 504; 12 Id. 545; 17 
N. Y. 200; 21 Barb. (N. Y.) 154; 36 N. Y. 648; 
20 Barb. (N. Y.) 635. 

-(right of way). 4 Wheel. Am. C. L. 
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-(ways). 10 Pet. (U. S.) 54; 15 Johns. 

(N. Y.) 454; 2 Bara. & C. 100; 1 Car. & M. 
439; 1 Chit. Gen. Pr. 475 ; 3 Dowl. & Ry. 287 ; 
3 Taunt. 24; 3 Tyrw. 2S0. 

-— (to a wharf). 6 Mass 332. 

Apt time, (as referring to the order of pro¬ 
ceeding). 74 N. C. 383. 


AQUAQ-IUM.—A canal, ditch or water¬ 
course running through marshy grounds. A 
mark or gauge placed in, or on the banks of a 
running stream, to indicate the height of the 
water was called aquagaugium. — Spel. Gloss . 

AQUATIC RIGHTS. —Individual 
rights in water; rights of fishery and navi¬ 
gation in the sea and rivers. See Naviga¬ 
tion ; Riparian Rights ; Watercourses. 

Arable, (land). 1 Str. 71. 

-(in a lease). 8 Mod. 311. 

ARABIA.— |Latin: arare, U> plow. 

Lands fit for tillage, or which were used for 
agricultural purposes. 

ARATOffc.—A plowman; a farmer of arable 
land. 

ARATRUM TERRA3.—As much land 
as a single plow would suffice to till, or one arator 
could cultivate. 

ARATURA TERRAS.—The plowing of 
land by the tenant, or vassal, in the service of 
his lord.— Whishaw. 

ARATURIA.—Land suitable for the plow; 
arable land.— Spel. Gloss. 


APUD ACTA.—Among the recorded acts 
or proceedings. Iu the civil law, a party might 
appeal from the sentence imposed upon him, 
apud acta , i. e. in the presence of the judge, by 
simply saying appello (I appeal). 

AQUA .—Water; sometimes a stream or 
watercourse. Used in such Latin phrases as— 

Aqua ced.it solo : Water follows the land. 
A sale of land will pass the water which covers 
it. 2 Bl. Com. 18; Co. Litt. 4. 

Aqua currit et currere debet ut cur- 
rere solebat: Water flows and ought to flow 
as it has been accustomed to flow. (2 Kent Com. 
439.) Each riparian owner has a right in the 
natural flow of the stream, and ordinarily, an 
obstruction diminishing the flow, or a diversion 
of the stream from its natural channel, is action¬ 
able. 

AQUA QUOTIDIAN A.—Daily water ; 
that which it was lawfiil to draw at any time of 
the year .-^Burrill. • 

AQUAS DUCTUS. —A civil law easement 
or servitude, consisting in the right to carry 
water over or through the land of another by 
means of pipes or conduits (aqueducts). 

AQUAS HAUSTUS.—A civil law ease¬ 
ment or servitude, consisting in the right to draw 
water from another’s fountain, spring or well. 

AQUAS IM MITT END A3.—A civil law 
easement or servitude, consisting in the right of 
one whose house is surrounded with other build¬ 
ings, to cast waste water upon the adjacent roofs 
or yards. Similar to the common law easement 
of drip. 15 Barb. (N. Y.) 96.— Bouvier. 


ARBITER.— A Roman law term signi¬ 
fying a person clothed with discretionary 
power of a judicial character. (1) A per¬ 
son appointed by the prtetor to decide con¬ 
troversies according to the rules of natural 
justice and equity, and thus distinguishable 
from the judex who was bound to follow 
the strict rules of law. (2) An arbitrator 
(q. v.) But the old writers make this dis¬ 
tinction: they say the “arbiter” must 
decide the controversy submitted to him 
according to the rules of law and equity, 
while the “arbitrator” is unshackled by 
such rules and may decide as he pleases 
so that it be according to the judgment of 
a sound man.— Cowell. This distinction is 
not observed in modern law (Russ. Arb. 
112) nor by the Scotch law.— Bell. A re¬ 
cent writer thinks the true distinction to 
be that “arbitrator” means one chosen to 
decide a question which may properly be 
the foundation of an action or suit, and 
whose decision thereon is reviewable in 
the courts of justice, while “arbiter” is the 
proper designation of a referee chosen to 
decide matters irrespective of any law 
governing his decision, or matters “out¬ 
side of or above muuicipal law ” such as 
questions of honor or courtesy, or wagers. 
— Abbott. 


ARBITRAMENT. 


ARCHBISHOP. 


(75) 


ARBITRAMENT AND AWARD.— 

The technical name tor the plea used in a com¬ 
mon law action tor damages where the parties 
had submilted the question to an arbitrator, and 
he made his award, for this was a good defence 
to the action. (Chit. Cent. 725.) Arbitrament 
(Norman-French, arbitrement) is the old word 
for arbitration ( q . f.)— Tenncs de la Ley , {s . v.) 

Arbitrate a cause, (agreement to). 3 Day 
(Conn.) 1 IS. 

ARBITRATION . — Latin : arbitratio, arbi- 

fro/itf. 

The settlement of a question (usually 
one of fact) by the decision of one or more 
persons, called arbitrators, to whom the 
dispute is referred. As a general rule, any 
question which might be determined by a 
civil action may be referred to arbitration. 
Arbitration is either by consent or com¬ 
pulsory. 

1 1. By consent.—Arbitration by con¬ 
sent is effected by a submission to arbitra¬ 
tion ; if no action has been commenced 
concerning the matter in dispute, the sub¬ 
mission takes the form of an agreement, 
called an agreement of submission ; if an 
action has been commenced, and the 
parties are willing to have the question 
decided by arbitration, an order of refer¬ 
ence is made by a judge or the court, and 
in that case the order.forms the submis¬ 
sion. Generally the question is referred 
to two arbitrators, with power, in the event 
of their disagreeing, to select an umpire 
(q. v.) 

\ 2. Compulsory arbitration is (1) 
where the question is required to be sub¬ 
mitted by statute (see \ 4 infra), or (2) 
where an action has been brought and the 
court or judge, being of opinion that the 
matter in dispute can be more conveni¬ 
ently decided by an arbitrator than by a 
jury (as where it consists of questions of 
account), orders it to be so determined. 
In most of the States this is called a refer¬ 
ence ( q. v.) y but in Pennsylvania there is a 
distinct practice of compulsory arbitration. 
Act of June 16th, 1836, pamph. p. 715. 

2 3. Award.— The decision of the arbi¬ 
trator (if he is a private person) is termed 
his award; it is signed by the arbitrator, 
who gives notice to the parties that it is 
ready, and the award is then considered 
as published. (Sm. Ac. 444 et seq.) As to 
the effect of the award, see that title. See 
Inquiry; Reference; Umpire. 


$ 4. Statutory.—In England, provision is 
also made by various acts of parliament for the 
determination of certain questions by arbitra¬ 
tion : c. q. the assessment of compensation under 
the lands clauses act; disputes between railway 
companies under Stat. 22 and 23 Yict. c. 59 ; dis¬ 
putes between masters and workmen with refer¬ 
ence to their employment and service, &c. 
5 Geo. IV. c. 96; 35 and S6 Viet. c. 46. 

Arbitration, (defined). 36 Ohio St. 283. 

- (submission to). 9 Wend. (N. Y.) 

649,661. 

- (what reference is). 13 Wend. (N. Y.) 

293. 

ARBITRATOR.—A disinterested, un¬ 
official judge, to whose judgment or deci¬ 
sion questions in controversy (generally 
questions of fact) are submitted by con¬ 
sent of the parties, or, in some cases, com¬ 
pulsorily, by order of a court. 

Arbitrators, (suits to be left to, in a deed). 
8 T. R. 139. 

A-RBITRIUM.—The decision of an arbi¬ 
ter, or arbitrator; an award; a judgment. 

Arbitrium est judicium: An awnrd if 
a judgment. 

ARBOR.—A growing tree, plant, or vine; 
the mast of a ship. Arbor civilis , or arbor con - 
sanguinitatis , a genealogical tree, or picture in 
the shape of a tree showing the course of de¬ 
scent, the different “ branches/' and the relation¬ 
ship between persons of the same family. (1 Co. 
Inst.; Hale C. L.) Arbor finally, a boundary 
tree. Bract. 207 b. 

Arbor dum crescit, lignum dum 
crescere nescit: A tree while it grows, 
wood when it cannot grow. 

AJRCANA IMPERII.—State secrets. 1 
Bl. Com. 337. 

ARCARIUS.— A treasurer; a custodian 
of public money.— SpeL Gloss . 

Arch, (in highway act). 2 Keyes (N. Y.) 
327. 

ARCHAIONOMIA.—The name of a col¬ 
lection of Saxon laws compiled in Latin by one 
Lambard, in the time of Queen Elizabeth, and 
afterwards included by Dr. Wilkins in his Leges 
Anglo-Saxonicce. 

ARC HB ISHOP.—The chief of all the 
clergy within his province. He has two con¬ 
current jurisdictions, one as ordinary or bishop 
within his own diocese, the other as superintend¬ 
ent throughout the whole province, by virtue of 
which he has the inspection of the bishops of 
that province as well as of the inferior clergy,'or, 
as the law expresses it, the power to visit them. 
He confirms the election of the bishops, and 
afterwards consecrates them; and, when bo di- 



ARCHDEACON. 


(76) 


ARGUMENTATIVE. 


rected by the queen’s writ, he calls the bishops 
and clergy of his province to meet him in con¬ 
vocation. He is also superior ecclesiastical 
judge within his province (see Ecclesiastical 
Courts), and a spiritual lord of parliament. 
(Sec Parliament; Estate.) There are two 
archbishops, namely, of Canterbury and York, 
: f whom the former is the superior, being called 
the primate of all England. Pliillim. Ecc. L. 
82 ; 2 Stepli. Com. 664. See Primate. 

ARCHDEACON.—*A dignitary of the 
Church of England, having an ecclesiastical jur¬ 
isdiction, immediately subordinate to, but inde¬ 
pendent of, the bishop. A diocese is frequently 
divided into several archdeaconries. The arch¬ 
deacon visits the clergy, and has a court for 
hearing ecclesiastical causes. 1 Bl. Com. 383; 
Pliillim. Ecc. L. 236 et seq. See Diocesan 
Courts. 

ARCHES.— See Court of Arches. 

ARCHIVES. — (1) The place where 
public documents, state papers, records, 
charters, etc., are kept; a private deposi¬ 
tary in a library.— Cowell; Spel. Gloss. (2) 
The writings, of whatever description, so 
deposited. The second is the more com¬ 
mon meaning, e f g. by the phrase “ ar¬ 
chives of government,” or of “a college ” 
or 44 monastery; ” the state papers of the 
government, or the records or charters of 
the college or monastery, are more fre¬ 
quently intended than is the place of their 
deposit. 

ARCHIVIST.—The custodian of archives. 

ARCTA ET SALVA CUSTODIA.— 

Close and safe custody. A direction to an officer 
who has arrested a man on a ca . sa . requiring 
him to keep him in close custody. 

Ardent spirits, (defined). 3 Harr. (N. J.) 
311, 321. 

ARDOTJR.—In old English law, an incen¬ 
diary ; a house burner. 

ARE.—A surface measure in the French 
law, in the form of a square, equal to 1076.441 
square feet.— Bouvier. 

AREA.—(1) Anciently, a vacant space, 
or place not built upon in a city; the 
ground upon which a house formerly 
stood.— Calv. Lex . (2) In modern law, an 

enclosed yard within, and surrounded by, 
a building; an open space adjoining a 
house. 

Area, (person found in, for unlawful pur¬ 
poses). 1 Chit. Gen. Pr. 176. 

Area-gate, (in an indictment for burglary). 
Russ. & R. C. C. 322. 


ARENALES.—A Spanish law term, signi¬ 
fying sandy beaches, or low lands, on the banks 
of a river. 

ARENTATIO. — In old English law, a 
renting or rent; from arentare, to rent, or let out 
at a certain rent. 

• 

ARETRO.—Inarrear; behind. Also writ¬ 
ten a retro. 

ARGENTARIUS.—In the Roman law, a 
money lender or broker; a dealer in money ; a 
banker. Argentarium , the instrument of the 
loan, similar to the modern word “ bond ” or 
“ note.” 

ARGENT ARIUS MILES.—A money 
porter in the English Exchequer, who carrier’ 
the money from the lower to the upper Ex¬ 
chequer to be examined and tested.— Spel. Gloss. 

ARGENTUM ALBUM— Bullion; un¬ 
coined silver; common silver coin; silver coin 
worn smooth.— Cowell; Spel. Gloss . 

ARGENTUM DEI.—God’s money; 
money given by way of earnest in making a 
bargain,— Cowell . > 

ARGUENDO.—In the course of argu¬ 
ment. A word frequently found (often abbre¬ 
viated, thus, arg.) in the books, and denoting 
that what immediately follows (or precedes it) 
is merely an expression of opinion by the court 
or counsel, and not a decision entitled to weight 
as ail authority or precedent. 

ARGUMENT .— French: argument. 

The argument of a demurrer, special 
case, appeal or other proceeding involving 
a question of law, consists of the speeches 
of the opposed counsel; namely, the 
“ opening” of the counsel having the right 
to begin ( q . v.) the speech of bis opponent, 
and the “reply” of the first counsel. It 
answers to the trial of a question of fact. 
See Trial. 

ARGUMENTATIVE is used in two 
senses— 

2 1. In the old common law pleading, a 
plea was said to be argumentative if a 
material fact was stated, not directly, but 
by inference only. 44 Thus, to allege that 
E. B. was seised for life, would be to deny 
by implication, but by implication only, 
that the reversion belonged to him in fee; 
and, therefore, to avoid argumentativeness, 
a direct denial that the reversion belonged 
to him is added.” (Steph. PI. (5) 208, 422.) 
This sense is obsolete. 

2 2. In the more modern sense, an affi¬ 
davit is said to be argumentative if it con- 


ARGUMENTUM. 


(77) 


ARMS. 


wans, not merely rtnegations of fact, but 
teguments as to the bearing of those facts 
on the matter in dispute such as should 
he left to be advanced when the matter 
comes before the tribunal. 

ARGUMENTUM.-Ati argument (g. 
v.) Used in some Latin phrases, such as— 

A rgumentum a communitur acci- 
dentibus in jure frequens est: An argu¬ 
ment based on common occurrences is frequent 
in law. 

Argumentum a division© ©at fortis- 
mnoim in jure : An argument from division 
is meet forcible in law. To show that a thing is 
not wliat it is asserted to be, it is enough to 
prove that it does not contain any of the parts 
or divisions into which such other thing is 
divisible. 

Arg um ent um a majori ad minus 
negative non valet; valet e con¬ 
verse : An argument from the greater to the 
less is not forcible negatively; conversely, it is 
forcible. 

Argumentum a similis valet in lege: 

An argument from analogy is strong in law. 

Arg um ent um ab auctoritate est 
fortissimum in lege: An argument from 
authority is strongest in law. 

Argumentum ab impossibili valet 
in lege : An argument deduced from an im¬ 
possibility is forcible in law. 

Argumentum ab inconvenienti plu- 
rimum valet in lege: An argument de¬ 
duced from inconvenience (or hardship) is of 
the greatest weight in law. A construction of a 
writing which will plainly work great inconve¬ 
nience will not be made, but another construc¬ 
tion will be adopted, the first one not being con¬ 
sidered within the intention of the writer. So 
where a law is uncertain, that construction will 
be adopted which is attended with the least in¬ 
convenience. 

ARIBANNUM.—A fine formerly imposed 
upon one who failed to set out to join the army 
after notice from the king so to do. 

ARIMANNI.—A mediaeval term for a 
class of agricultural owners of small allodial 
farms, which they cultivated in connection with 
larger farms belonging to their lords, paying 
rent and service for the latter, and being under 
the protection of their superiors. Military ten¬ 
ants holding lands from the emperor.— Spel. 
Gloss. 

Arise, (in procedure act). 70 N. C. 139. 

Arising, (in a statute). 3 Cranch (U. S.) 409. 

Arising under a law, (a case). 2 Dali. 390. 

ARISTOCRACY.—(1) A privileged 
class of the people; nobles and dignita¬ 
ries; people of wealth and station. (2) A 
form of government in which the supreme 
power is lodged in a council of nobles, or 
particular class of men, without account¬ 


ability to any superior, or to the people. 

See Absolutism; Government; Monarchy. 

ARISTODEMOCRAC Y. — A form of 
government in which the supreme power is 
shared by the aristocracy (q. v .) and the people. 

ARLES. —Earnest money paid in Yorkshire 
(arles-penny) and Scotland on the making of a 
bargain, as a symbol thereof. 

ARM OP THE SEA.—A portion of 
the sea (more or less land-locked) where 
the tide flows and re-flows. Sounds, bays, 
creeks and coves are arms of the sea. An 
arm of the sea is deemed to extend as far 
into the interior of a country as the water 
of fresh rivers is propelled backwards by 
the ingress and pressure of the tide. Ang. 
T. W. 73. 

Arm of the sea, (defined). Ole. (U. S.) 18; 
2 Stockt. (N. J.) 211. 

-(distinguished from river not naviga¬ 
ble). 2 Conn. 484; 5 Wheel. Am. C. L. 417. 

ARM A. —(1) Arms; weapons, offensive and 
defensive. {See Arms.) (2) Armor; arms oi 
cognizances of families. 

Arma in armatos sumere jura sin- 
unt : To take arms against the armed is per¬ 
missible in law. This maxim lies at the root 
of the doctrine of self-defence. 

ARMA MOLUTA. —Keen-edged weap¬ 
ons which inflict cuts, as distinguished from 
blunt ones which cause contusions and bruises.— 
Bract . 144 b; Cowell . 

Armed vessel, (in a statute). 1 Ct. of Cl. 
174; 2 Cranch (U. S.) 64, 84. 

ARMlCrER.—An armor-bearer, or esquire, 
who attended a knight, bearing his armor or 
shield; a tenant by scutage (per servitium scuti; 
by the service of the shield).— Spel . Gloss. 

ARMISTICE.—A-temporary cessation 
of hostilities between belligerents; a kind 
of truce (q. v.) 

ARMS.—(1) Weapons; implements of 
attack. “Arma in the common law sig- 
nifieth anything that a man striketh or 
hurteth withal,” including therefore sticks, 
stones and fists (Co. Litt. 161b, 162a), as 
in the expression vi et armis (q. v.) (2) 

Coats-of-arms; escutcheons; crests; cog¬ 
nizances of families. (3) As to what 
weapons are deemed “ arms ” within the 
provision of the United States constitution 
guaranteeing to the people the right to 
bear arms (Amendment, Art. II.), see the 
cases referred to below: 
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Arms, (of a State). 7 Port. (Ala.) 529. 

-(right to bear, in constitution). 1 Ala. 

612; 31 Ark. 455; 3 Ired. (N. C.) L. 418; 3 
Heisk. (Tenn.) 165; 24 Tex. 394; 35 Id. 493. 

ARMY. —The armed forces of a nation 
intended for service on land. This word, 
aa used in the acts of congress, does not 
include the naval forces or the marine 
corps. 2 Sawy. (U. S.) 200. 

ARPEN—ARPENNTTS—ARPENT. — 
A land measure, varying in different localties. 
It comes from the French law, and has been 
adopted in Louisiana, (6 Pet. (U. S.) 763); a 
French term, signifying an acre. (4 Hall L. J. 
518.) See Domesday Book for a frequent occur¬ 
rence of the word. 


ARRAMEUR. —In old French law, an 
officer employed to superintend the loading of 
vessels, and the safe stowage of the cargo. 1 
Pet. (U. S.) Adm. Append. XXV. 

Arrange its affairs, (in charter of corpor¬ 
ation). 6 Pick. (Mass.) 43. 

Arrangement satisfactory, (promise to 
make). 6 Wend. (N. Y.) 658. 

ARRANGEMENT WITH CREDI¬ 
TORS.* —See Bankruptcy; Composition; 
Liquidation. 

ARRAS. —In Spanish law, a voluntary 
donation made by the husband to the wife by 
reason of the marriage and as an offset to the 
dote or portion received by him from her. 

ARRAY. —See Challenge. 


ARPENT ATOR. —A measurer or surveyor 
of land.— Cowell; SpeL Gloss. 

ARRA—ARR-33, or ARRHA.— 
Earnest; something given as evidence of a com¬ 
pleted bargain. Bract. 61 b. 

ARRAIGN—ARRAIGNMENT.— 

Old French: aragnier , areimicr ; Latin: adrationem 
ponere ; to call to account. (Skeat’s Etmy. Diet. 8. v. 
See Deraign.) To “arraine an assize” was to bring 
an action. Litt. §$ 366, 442; Co. Litt. 262b. 

The arraignment of a prisoner, against 
winun a true bill for an indictable offence 
has been found by the grand jury, consists 
of three parts: first, calling the prisoner 
to the bar by name; secondly, reading the 
indictment to him; and thirdly, asking 
him whether he be guilty or not of the 
offence charged. On this he pleads guilty, 
not guilty, or stands mute. (Arch. Cr. PL 
146; 4 Steph. Com. 389.) In modern prac¬ 
tice, if the prisoner stands mute (refuses 
to plead) a plea of not guilty is generally 
entered by order of the court. See Mute; 
Plea; Trial. 

Arraignment, (defined). 16 Ohio St. 344. 

- (distinguished from “plea”). 19 

Gratt. (Va.) 640, 656. 


*In England the principle of administering 
the estate of an insolvent by private arrangement 
with his creditors, whether under the supervision 
of the court of bankruptcy or not, but without 
the debtor actually being made bankrupt, was 
introduced by the act 6 Geo. IV. c. 16, and 
developed by the act of 1849 and subsequent 
acts. (Robs' Bankr. 4, 7, 9, C27.) The arrange¬ 
ment was effected either by means ot a deed 
assigning all the debtor’s property to trustees for 
the benefit of his creditors, or by a resolution 
passed by the creditors, and the assent of a cer¬ 
tain majority of the creditors to a composition 
offered by the debtor was binding on the minor¬ 
ity. These acts have been repealed, and under 


ARREARAGES—ARREARS.— 

Money due and unpaid; a balance still 
due after part payment—applied most 
commonly to a balance due for rent, 
interest or taxes. 

Arrearages of rent, (in statute of limita¬ 
tions). 7 Johns. (N. Y.) Ch. 90; 14 Johns. (N. 
Y.) 479; 2 Saund. 64; 2 Vera. 235; 10 Ves. 453. 

Arrears of a mortgage, (in a will). 2 
Ves. 416, 417. 

ARRECT.—To accuse or charge with an 
offence. Arrectati , accused or suspected per¬ 
sons.— Bouvier. 

ARREST. — Old English: aresten; Old 
French : arester, from Latin, ad and restare ( re , back, 
and stare, to remain). Skeat. Etym. Diet. 

To arrest is to stop. The term is applied 
to persons, to things, and to judgments. 

\ 1. Person.—To arrest a person is to 
restrain him of his liberty by some lawful 
authority. Arrest is usually made by ac¬ 
tual seizure of the defendant's person, but 
any touching, however slight, of the person 
is sufficient for this purpose. And arrest 
is not confined to corporal seizure: where 
the officer entered the room in which the 
defendant was, and locked the door, tell- 

the existing bankruptcy law arrangements con¬ 
sist either of a liquidation, where the debtor’s 
property is administered in much the same man¬ 
ner as in bankruptcy; or a composition, when 
the debtor pays his creditor’s a fixed proportion 
of their debts. An office is attached to the Lon¬ 
don Bankruptcy Court called the “Office for 
Registration of Arrangement Proceedings,” and 
presided over by registrars appointed by the 
chief judge; all petitions and proceedings in 
liquidations and compositions are registered 
there. {Id. 648.) As to arrangements between 
joint stock companies and their creditors, see 33 
and 34 Viet. c. 104 
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iii£ him lit the some time that he firrested 
him. the court hold it to be a good arrest. 
And if the otheer soy, “ I arrest you,” and 
the party ocqniosoe. or afterwards go with 
him, this is a good arrest. It seems that 
in order to constitute ft valid arrest, the 
warrant should he produced, or the party 
arrested made aware of it. Arch. Pr. 606 ; 
1 Ex. D. 352. 

I 2. Civil proceedings. —Arrest in 
civil proceedings is now more rare than 
formerly; the principal instances are: 
where ft person is attached for contempt 
of court; where the defendant is suspected 
of intending to leave the country before 
final judgment; certain cases where a 
person has made default in the payment 
of a sum of money recovered or ordered 
to be paid by a court or judge; in penal 
actions or actions sounding in tort; in 
summary proceedings before justices of 
the peace; where the debtor has been 
guilty of fraud in contracting the debt 
sued for, or is a non-resident, or conceals 
himself to avoid process, and where he has 
means to pay but refuses to do so. For 
<onie other grounds of arrest in civil 
actions, see the statutes of the several 
States. 

\ 3. On mesne process. —Formerly in 
England, arrest in civil proceedings was of two 
kinds—on mesne and on final process. At com¬ 
mon law the object of arrest on mesne process 
was originally to compel a person to appear in 
an action, but this was afterwards altered so as 
to make it a means of compelling him to give 
special bail. (3 Bl. Com. 282 et seq . See 
Bail.) Arrest on mesne process was abolished 
by Stat. 1 and 2 Viet. c. 110, in all cases except 
that of a defendant suspected of intending to 
abscond, and was abolished in that case also by 
the debtors’ act, 1869 [q. i>.), another mode of 
arriving at the same result being substituted. 
Arrest on mesne process in chancery was to 
compel a defendant to put in an appearance or 
answer to a bill of complaint (Dan. Ch. Pr. 
index, title Attachment ), and no longer exists, 
bills of complaint having been abolished. 

Arrest on mesne process is retained in 
America, subject to many restrictions, as 
to which see the statutes and codes of the 
various States. 

I 4. On final process. —Arrest on final 
process is a mode of execution, that is, of 
enforcing a judgment. The writ is called 
a capias ad satisfaciendum {q.v.) It is gen¬ 
erally allowed in actions sounding in tort, 
where the defendant was liable to arrest 
(or was actually arrested) before judgment. 


J 5. Criminal proceedings.—In crimi¬ 
nal procedure, arrest is generally made 
under a writ of capias , or venire facias , or 
a warrant (q. i>.) Arrest without warrant 
is only allowed in certain cases, as where 
a person is either seen committing an 
offence or is apparently about to commit 
some offence. 4 Steph. Com. 348. 

8 6. Admiralty practice.—In admi¬ 
ralty actions a ship or cargo is arrested 
when the marshal has served the writ 
in an action in rem. Wms. & B. Adm. 193. 
See Action ; Bail ; Release. 

Arrest, (defined). Baldw. (U. S.) 234, 239; 
21 Ala. 240; 20 Qa. 369; 2 Blackf. (Ind.) 294; 
8 Dana (Ky.) 190; 1 Mete. (Mass.) 502; 2 N. 
H. 318; 8 Johns. (N. Y.) 379 ; 1 Wend. (N. Y.) 
210; 13 Ired. (N. C.) L. 448; Harp. (S. C.) 453; 
19 Am. Dec. 480, 485, n. ; 1 Ry. & M. 26. 

authority to, how exercised). Cowp. 65. 
of foreign minister). Baldw. (U, S.) 

234. 

-(suit against sheriff for not arresting). 

10 Wend. (N. Y.) 367. 

ARREST OP JUDGMENT.— 

1 1. On a criminal prosecution, when 
there is some objection on the face of the 
record ( e . g . a material misstatement or 
uncertainty in the indictment not aided, 
that is, not corrected, by the verdict), the 
defendant may at any time between con¬ 
viction and sentence move the court in 
arrest of judgment, and if the objection is 
well founded, judgment of acquittal is 
given, which, however, is no bar to a fresh 
indictment. Arch. Cr. PI. 177. 

§ 2. Under the common law prac¬ 
tice, where a defendant might have taken, but 
did not take, some objection of substance to the 
plaintiff’s pleading, by demurring to it, and a 
verdict is found for the plaintiff, the defendant 
may then take the objection by moving in arrest 
of judgment, and if the objection is well founded, 
judgment will not be entered for the plaintiff. 
(Sm. Ac. (11th ed.) 183; 3 Steph. Com. 562.) 
This practice is now obsolete in England, and 
probably in most if not all of the States of the 
Union. 

ARRESTANDIS BONIS NE DIS- 
SIPENTUR.—An old English writ to recover 
back cattle or goods taken in an action, and in 
danger of being wasted or destroyed.— Bouvier . 

ARRESTATIO.—In old English law, an 
arrest ( q . v.) 

ARRESTEE.—In Scotch law, he in whose 
possession the movables of another, or a debt due 
another, are arrested by the process called *' ar¬ 
restment ” (q. v .) 
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ARRESTER.—He who sued out, or in 
whose behalf a process of arrestment was sued 
out. 

ARRESTMENT.—In Scotch law, (1) the 
arrest of one charged with crime and his deten¬ 
tion until trial or bail given; (2) a process for the 
securing a debtor’s moveables in the hands of 
another person, debtor to the principal debtor. 
It is similar to the American attachment, gar¬ 
nishment, or trustee process. See those titles. 

ARRET.—A judgment, sentence or decree 
of a court having power to impose or make it. 
This word is used in Canada and Louisiana 
where the French law prevails. 

AR RETTED.—Charged with crime before 
a judge; arraigned. 

ARRHA, or ARRTT7E.—Same as Area 
( q■ v.) 

ARRIAG-E AND CARRIAGE.—In- 
definite services formerly required of tenants in 
the English and Scotch law. Abolished by Stat. 
20 Geo. II. c. 50, \\ 21, 22.— Bell; Bur rill. 

ARRIER BAN.—A repeated summons or 
proclamation calling the feudal tenants to join 
their lord.— Spel. Gloss . 

ARRIERE FIEF, or FEE.—An inferior 
fief or fee granted by a vassal of the king, out 
of the fief held by him of the king. 

ARRIERE VASSAL.—A vassal of a 
vassal; the holder of an arriere fief ( q. v .) 

ARRIVE .—Latin: ad, to, and ripa, the shore, 
or bank of a river. 

To reach, or come to a particular place 
of destination by travelling towards it. 
Brock. (U. S.) 411. 

Arrival, (in a statute). 9 How. (U. S.) 372. 

-(in acts of congress concerning revenue 

and navigation). 2 Sumn. (U. S.) 419, 423; 6 
Pet. (U. S.) 102; 9 How. (U. S.) 372,378; 5 
Mas. (U. S.) 445, 447; 6 Op. Att.-Gen. 163; 9 
Id. 256. 

--—* (in an instrument of bottomry), 3 

Bam. & Ad. 50. See Non-Arrival. 

- (in limits of the United States). 9 

Wheat. (U. S.) 362. 

of vessel). 1 Brock. (U. S.) 411. 
of vessel, distinguished from “entry”). 
5 Mas. (U. S.) 120. 

-(of vessel, to terminate insurance poli¬ 
cy). 1 Holmes (U. S.) 136. 

--— (under coasting act). 5 Mas. (U. S.) 

445. 

Arrived, (in bill of lading). 10 Mass. 513. 

-(in marine insurance policy). 6 Mass. 

313. 

-(vessel, when). 17 Mass. 188, 189. 

AEROQ-ATIO—ARROGATION.— 
The adoption of a person sui juris* Dig. 1, 7,5; 
Inst L 11. 1. 


ARSAE ET PENS AT JE.— Burnt and 
weighed. A term anciently applied to money 
assayed by fire and then weighed to test its 
purity. (See Arstjra.) Before this test the 
money was called argentum album ( q . u.) 

ARSER IN LE MAIN, or ARSURE 
EN LE MAIN. —Burning in the hand. The 
punishment by burning or branding the left 
thumb of lay offenders who claimed and were 
allowed the benefit of clergy, so as to distinguish 
them in case they made a second claim of clergy. 
5 Co. 51; 4 Bl. Com. 367. 

ARSON .— Latin: ardere , to burn. 

Arson, at common law, is the act of un¬ 
lawfully and maliciously burning the house 
of another man. (4 Steph.Com. 99; 2 Russ. 
Cr. 896; Steph. Cr. Dig. 298.) At the pres¬ 
ent day there is no distinction between 
arson and the crime of unlawfully and 
maliciously setting fire to a place of wor¬ 
ship, a building used in farming, trade, or 
manufacture, a stack of hay, wood, Ac., a 
ship, a mine of coal, or a public or quasi¬ 
public building. The punishment varies 
in the different jurisdictions, according to 
the degree of the crime; thus, in some 
States arson in the first degree is punish¬ 
able capitally, in others not. 

Arson, (defined). 1 Park. (N. Y.) Cr. 560. 

-(in New York Crimes Act). 18 Johns. 

(N. Y.) 116; 15 Wend. (N. Y.) 160. 

ARSTJRA. —In old English law, the testing 
of coin by heating it; also the loss in weight 
occasioned thereby.— Spel. Gloss. 

ART AND PART. —In Scotch law, an 
accessory, aider or abetter in a criminal offence. 
One who either actually takes part in the crime, 
or who instigates, counsels or commands another 
to commit it. 

Art, trade and mystery, (in indenture of 
apprenticeship). 15 East 168. 

Article, (defined). 4 Dalv (N. Y.) 195. 

-(in notice by carrier). 6 Blatchf. (U. 

S.J 64. . „ „ 

-(in receipt of carrier). 54 N. Y. 496. 

ARTICLED CLERK.— A pupil to a so¬ 
licitor under articles of agreement containing 
mutual covenants, binding the solicitor to teach 
and the articled clerk to learn the business of a 
solicitor. The English Stat. 6 and 7 \ ict, c. / 3, 
and various other acts, contain regulations limit¬ 
ing the number of articled clerks serving the 
same solicitor at the same time to two, fixing the 
time which every articled clerk must, serve 
(three, four or five years, according to his edu¬ 
cation and preparation), and the number of ex¬ 
aminations which he must pass before he can be 
admitted a solicitor, and regulating the manner 
in which articles of clerkship must be registered 
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urtd enrolled. If the service under the articles 
is interrupted or put an end to by agreement or 
hv the death of the master, or other cause, fresh 
articles have to be entered into for the residue 
of the unexpired term of service. Archb. Pr. 
*29 ct sec. ; 3 Steph. Com. 214; Stat. 7 and 8 
Viet. c.k>; 23 and 24 Viet, a 127; 37 and 38 
Viet. c. 6S; 40 and 41 Viet, c. 25. 

ARTICLES.— Latin: articulus, a joint. 
Clauses or divisions of a document, and 
hence “ articles ” sometimes means the 
document itself, e. g. articles of agreement, 
articles of partnership, <fec. ( q . v.) 

\ 2. In criminal proceedings in the ecclesias¬ 
tical courts, the first plea is called “articles,” 
because it runs in the name of the judge, who 
articles and objects (Phillim. Ecc. L. 1254,1290,) 
the facts charged against the defendant. Rog. 
Ecc. L. 717. 

Articles, (in tax act). 8 Blatchf. (U. S.) 
254. 

ARTICLES APPROBATORY.—That 
portion of the proceedings in the Scotch law, 
which corresponds to the answer to an English 
bill in chancery. The answer ( q . v.) 

ARTICLES IMPROBATORY. — In 

the Scotch law, a pleading corresponding to a 
bill in i-b -:very to set aside a deed. 

ARTICLES OF AGREEMENT.— 

A memorandum in writing of the terms 
of an agreement; formerly a preliminary 
writing. Now, however, in the United 
States, the agreement itself is the more 
common meaning, also each distinct clause 
or engagement in it. 

ARTICLES OP ASSOCIATION.— 

Regulations for the management of a com¬ 
pany or corporation. They are such as the 
subscribers to the memorandum of associ¬ 
ation deem expedient, provided they do 
not infringe the provisions of the act under 
which the company is incorporated. They 
generally contain regulations as to assess¬ 
ments, transfers of shares, general meet¬ 
ings, votes of members, powers of directors, 
fee. Thring. Comp. 134. 

ARTICLES OF CONFEDERA¬ 
TION.—The name of the instrument 
evidencing the compact made between 
the thirteen original States of the Union, 
oefore the adoption of the constitution. 
It was entered into March 1, 1781, and 
remained in force until the adoption of 
-bp constitution in March, 1789. 


ARTICLES OF IMPEACHMENT. 

—The formal written allegations of the 
grounds for the impeachment and removal 
of a public officer. They are prepared by 
the lower legislative house, i. e. the house 
of representatives, or the assembly (in 
England the house of commons) and 
presented to the upper house (senate or 
house of lords) for trial. 

ARTICLES OF PARTNERSHIP. 

—The formal agreement in writing be¬ 
tween partners, by which the firm is 
formed; the firm name; the commence¬ 
ment, duration, and object of the partner¬ 
ship decided upon; the nature and man¬ 
agement of the business; the time, mode, 
and respective amounts of capital to be 
severally paid in by the partners; their 
respective shares in the profits and losses; 
the settlement of the firm accounts, and 
the ultimate winding up of the partnership, 
are provided for and agreed upon; together 
with such other matters, such as specifica¬ 
tions of the powers granted to the several 
partners; their respective duties; the set¬ 
tlement of disputes between them by 
arbitration, &c., efec., as the parties may 
decide to insert. 

ARTICLES OF THE PEACE.—A com¬ 
plaint made or exhibited to a court by a person 
who makes oath that he is in fear of death or 
bodily harm from some one who has threatened 
or attempted to do him injury. The court may 
thereupon order tlie person complained of to 
find sureties for the peace, and, in default, may 
commit him to prison. 4 Bl. Com. 255. See 
Breaches of the Peace; Justices of the 
Peace. 

ARTICLES OF RELIGION.—Com¬ 
monly called the “ Thirty-nine Articles.” Those 
which were agreed upon by tlie archbishops, 
bishops, and the whole clergy in the Convocation 
of 1562. They must be subscribed by persons 
before being received into the ministry. Phillim. 
Ecc. L. 125; Stat. 13 Eliz. c. 12. 

ARTICLES OF ROUP.—In the Scotch 
law, are the terms and conditions under which 
property is sold at auction. 

ARTICLES OF SET.—An agreement 
for a lease, in the Scotch law. 

Articles of settlement, (how considered 
in equity). 2 Atk. 545. 

Articles, other, (in a deed). 2 Watts (Pa.) 
64. 

ARTICLES OF UNION.—The agree¬ 
ment entered into A. i>. 1707, between the par- 



ARTICLES. 


( 82 ) 


AS LONG AS. 


liaments of the two kingdoms for the union of 
England and Scotland. There were twenty-five 
articles in the agreement. 1 Bl. Com. 96. 

ARTICLES OP WAR — ARTI¬ 
CLES OP THE NAVY.— Regulations 
made by the crown, or general government, 
for the preservation of discipline in the 
army and navy respectively. 2 Steph. Com. 
589, 595; U. S. Rev. Stat. tit. XIV. ch. 5. 
See Court Martial. 

ARTICULATE ADJUDICATION.— 

A Scotch law term descriptive of the form of the 
judgment to be entered in an action brought to 
recover several distinct debts or demands ; each 
debt or claim being separately adjudicated upon 
and accumulated, in order that a mistake in cal¬ 
culating one of them may not affect the others. 

ARTICULI MAG-NiE CARTJ3E. —The 
preliminary articles, forty-nine in number, upon 
which the Magrta Carta was founded. 

ARTICULI SUPER CHARTAS.— 
The Stat, 28 Edw. I. st. 3, in confirmation and 
enlargement of Magna Carta and the Charta de 
Foresta . 

Articulo mortis, (in criminal law). 4 Car. 
& P. 544. 

ARTIFICIAL. —Created by art, or by 
law; existing only by force of or in con¬ 
templation of law. Thus, artificial person, 
a corporation or company to which the 
law has given a distinct individuality, as 
distinguished from a natural person who is 
such by nature; artificial presumptions, also 
called “legal presumptions,” those which 
derive their force and effect from the law, 
rather than their natural tendency to pro¬ 
duce belief. 3 Stark. Ev. 1235. 

Arts, (lost, under patent laws). 10 How. (U. 
S.) 477. 

-(useful, include processes). 15 How. 

(U. S.) 252, 268. 

ARURA.—An old English law term, signi¬ 
fying a day's work in plowing. 

AS. —(1) A pound ; a coin weighing a pound 
(twelve ounces). (2) The whole of a thing; a 
sum of money, estate or inheritance in its en¬ 
tirety 

As A remembrance, (in a will). L. R. 13 
Eq. Cas. 131. 

As administrator, (in an action). 6 Hatet. 
(N. J.) 163. 

- (A. contracting). 4 Conn. 495; 8 Id, 

19, 192; 9 Wend. (N. Y.) 273. 

-(covenant of warranty in a deed). 8 

Mass. 162; 5 Wheel. Am. C. L. 337. 

- 'deed given). 5 Wheel. Am. C. L. 

343 ; 6 Com. 258. 


As administrator, (note given). 13 Wend 
(N. Y.) 557. 

As AFORESAID, (in a will). 10 East 510; 
Spenc. (K J.) 591. 

As agent, (descriptive of person in an ac¬ 
tion). 4 Yerg. (Tenn.) 29. 

- (signing of deeds and contracts). S 

Pick. (Mass.) 56. 

- (in a bill of exchange). 2 Str. 955; 

5 Taunt. 749. 

-(in a charter party). 6 Binn. (Pa.) 

228. 

-(in a contract). 11 Mass. 27, 54; 10 

Wend. (N. Y.) 271; 17 Id . 40; 2 Wheel. Am. 
C. L. 199, 205; 4 Id. 27; 7 Id, 448. 

- (in government contracts). 9 Mass. 

272; 1 East 135, 579; 1 T. R. 172, 674. 

-(in a promissory note). 1 Cow. (N. 

Y.) 513; 12 Mass. 244; 16 Id, 461. 

-(in a release). 22 Wend. (N. Y.) 324. 

As ample A manner as A., (in a covenant). 
9 Johns. (K Y.) 107. 

As and for, (in pleading). 3 Barn. & C. 541. 
As appears by the account, (in affidavit 
to hold to bail). 1 Wils. 121. 

As appears by the bill, (in affidavit to 
hold to bail). 1 Wils. 279. 

AS APPEARS BY THE MASTER’S ALLOCATUR, 
(in affidavit to hold to bail). 2 T. R. 55. 

As before, (in a will). Coot. Ch. Cas. 243. 
As executor, (covenant by A.). 1 Gall. (U. 
S.) 37. 

AS EXECUTORS ARE BOUND IN LAW TO DO, 
(in covenant of warranty). 2 Ohio, 345. 

As fast as that, (in a contract to deliver 
goods). 104 Mass. 350. 

As follows, (equivalent to “in words and 
figures following”). 2 W. Bl. 787, 788. 

- (in written instrument). 1 Chit. Cr. 

L. 233. 

- (in an indictment). Doug. 193; 1 

Leach C. C. 77, 145, 192; 2 W. Bl. 787. 

-(in an indictment for libel). 11 Mod 

96 97. 

-- ( in a will). 2 Barn. & C. 520. 

As for, (in a devise). Penn. (N. J.) 601. 

-(in a will). 12 Serg. Sc R. (Pa.) 54. 

- (introductory, in a will). 2 Nott. & 

M. (S. C.) 383; 2 Binn. (Pa.) 13, 455; 3 Id, 
494; 8 Serg. Si R. (Pa.) 288; 14 Id, 90; 2 Yeates 
(Pa.) 382; 4 Id. 179; 1 Munf. (Va.) 537; 7 Bing. 
664; Cro. Jac. 104, 145; 2 P. Wms. 198; 3 
Wils. 143. 

As FOR ALL MY WORLDLY ESTATE OR 
wealth, (introductory words in a will). 1 
Har. & M. (Md.) 452; 17 Johns. (N. Y.) 221; 

2 Desaus. (S. C.) Ch. 32; 3 Id. 168; 1 Bos. & P. 
562 ; 2 Id, 252; 4 Id. 335; 5 Id. 343; Cas. t. 
Talb. 157; Cowp. 299, 355, 661; Doug. 759; 

5 East87 ; 11 Id, 220; 5 T. R. 13; 6 Id, 610; 8 
Id. 64, 497; 2 Tyrw. 719; Willes 138 ; 3 Wils. 
414; 2 W. BL 889. 

As if, (in statutes). 4 Bac. Works 195. 

As IF SHE HAD DIED UNMARRIED, (in a will), 

L. R. 3 Ch. App. 505. 

As is above written, (in a covenant). 9 
Johns. (N. Y.) 107. 

As IT HAS BEEN IMPROVED BY TENANTS 

(devise of estate). 2 Mass. 394. 

As long as, (in grant of estate). 2 Bouv. 
Inst. 276. 
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As SEAH AS I’ll K ltVLKS OF I.AW AND EQUITY 

WIl.l. PKUMir. ul dined). L, R. 1 1L R- ^<9* | 

As N EARLY AS Tin: SAME CAN BE CONVEN¬ 
IENTLY DONE, \in tux act). 9 Gray (Mass.) 39. 
As NOW IN THE OCCUPATION OF, (ill a will). 

L. R. 1 Q. B. 15t>. 

As now laid out, (right of way). 101 Mass, 
loo. 

As of fee, (in a deed). Co. Litt. 10, 17 b. 

- ^seized). 1 Chit. Gen. Pr. 246. 

As of his own proper, (in pleading). Ld. 

Ravui. 866. # . . . 

As of June, (in a coroner’s inquisition). 3 

Car, & P. 414. 

As our proportion, (in a release). 9 Mass. 
Job. 

As soon as may be, (in a statute). 116 Mass. 
333. 

AS SPEEDILY AS THE SAME CAN BE DONE, 

(in a statute). 15 Mass. 455. 

As superintendent, (in a contract). 9 Mass. 
490. 

As the law directs, (in a will). L. R. 20 
Eq. Cas. 410. 

As the line RUNS, (in a description of land 
in a devise). 7 Halst. (N. J.) 309, 314. 

As this deponent believes, (in affidavit to 
hold to bail). 2 Mau. & Sel. 563. 

As to, (in a will). L. R. 5 H. L. 254; 1 Dali. 
226. 

As to such contract, (in a statute). 21 
Minn. 108. 

As treasurer, (in a contract). 8 Mass. 103 ; 
5 Wend. (N. Y.) 572; 2 Wheel. Am. C. L. 327. 

- (in a promissory note). 2 Me. 

(Greenl.) 305; 8 Allen (Mass.) 464. 

As trustee, (A., contracting). 2 Wheat. 
(U. S.) 45. 

- (promissory note made by several). 

4 Minn. 126. 

As UPON EXECUTION, (in a statute) 9 Ind. 
394. 

ASCENDANTS. —Latin: ascendert , to 
climb up. 

Persons with whom one is related in 
the ascending line; one’s parents, grand¬ 
parents, great-grandparents, &c. In de¬ 
fault of descendants qualified to take, an 
estate goes to the ascendants. 

Ascendants, (in law of descents). 10 Mart. 
(La.) 482, 561. 

Ascertain, (vote, from returns). Ill Mass. 
3.54 

ASCRIPTITIUS.—A Roman law term 
for a foreigner who had been registered and 
naturalized in the colony in which he resided. 
Cod. 11,47. 

ASPORTATION—ASPOI^TA- 

VIT .—Latin : aJb , from, and portare , to carry. 

Asportation is the act of carrying away 
goods, especially when the act is wrongful, 
in which case it is either a civil injury 
(trespass de bonis asportatis ; see Trespass), 
or a crime, namely, larceny (q. ti.) 


ASSART.— Norman-Fkench: asxarLr: Oli 
French: essarter, to improve land by rooting u| 
thickets; Low Latin: exartare, from ex and mrrire , t a 
hoe or weed. Britt. 184 b; Littre Diet, s v . Es9arter. 

In the old forest laws this was the offence of 
plucking up the thickets or coverts of a foresi 
by the roots so ns to make them arable land 
and prevent them from becoming forest again. 
(Manw. For. 48 a.) The laws of the forest have 
long since fallen into disuse (1 Steph. Com. 668), 
and with them the punishment of assarting. 

ASSASSINATION. — Murder com¬ 
mitted for hire; secret murder; killing a 
man treacherously from a place of am¬ 
bush, or by suddenly taking him at a dis¬ 
advantage. 

ASSATH, or ASSAITH.—An ancient 
custom in Wales, by which a person accused of 
crime could clear himself by the oaths of three 
hundred men. It was abolished by Stat. 1 Hen. 
Y. c. 6.— Cowell; Spel . Gloss. 

i 

ASSAULT • — Latin : ad, to, and aalius , leap¬ 
ing, 

§ 1. Generally.— Strictly speaking, an 
assault is an unsuccessful attempt to do 
harm to the person of another, as by 
menacing with a stick a person who is 
within reach of it, although no blow be 
struck. (Underh. Torts 118.) If a blow 
is struck, the act is a battery ( q . v .); but in 
legal proceedings for an alleged battery, in 
order that if the plaintiff or prosecutor 
failed to prove the battery, he might still 
prove the assault, the act complained 
of would be described as an assault and 
battery, and hence in popular language 
the term assault has come to be treated as 
synonymous with battery. 

i 2. In private or civil law, an assault 
is a tort (g. v .), giving rise to a right of ac¬ 
tion for damages. See Son Assault De¬ 
mesne. 

\ 3. In criminal law an assault is— (1) 
an attempt unlawfully to apply any actual 
force, however small, to the person of 
another, directly or indirectly; (2) the act 
of using such a gesture towards another 
person as to give him reasonable grounds 
to believe that the person using the gesture 
meant to apply actual force to his person; 
(3) the act of depriving another of his 
liberty. The consent of the person as¬ 
saulted does not make the assault lawful 
if obtained by fraud. An act which is rea¬ 
sonably necessary for the common inter¬ 
course of life is not an assault: as where per¬ 
sons in a crowd push against one another 
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$ 4. Common and other assaults.— 
A common assault is a misdemeanor pun¬ 
ishable by various short terms of imprison¬ 
ment. Assaults with intent to commit 
felony, indecent assaults, and other varie¬ 
ties of assault, are liable to special punish¬ 
ment. 

I 5. Aggravated assaults.—With cer¬ 
tain exceptions, assaults are also punish¬ 
able on summary conviction before justices 
of the peace; but aggravated assaults on 
women and children, and assaults with 
intent to kill, or do great bodily harm, 
are proper subjects of indictment. 

Assault, (defined). Baldw. (U. S.) 571; 2 
Wash. (U. S.) 435 ; 43 Ala. 354 ; 1 Hill (N. Y.) 
351 ; 1 Hill (S. C.) 46, 363 ; 1 West. L. J. 118; 
2 Bl. Com. 120; 1 Chit. Gen. Pr. 37 ; 1 Hawk. 
P. C. ch. 22, g 1. 

-(what constitutes). 1 Cranch (U. S.) 

C. C. 310; 3 Id. 435 ; 5 Id. 348 ; 1 Dali. 114; 4 
Wash. (U. S.) 534 ; 18 Ala. 547 ; 33 Id. 413 ; 43 
Id. 354; 19 Ark. 190; 27 Cal. 630; 10 Iowa 
126 ; 19 Id. 517 ; 20 Kan. 643 ; 27 Mo. 255; 27 
N. H. 223; Penn. (N. J.) 380; 1 Ired. (N. C.) 
L. 125; 3 Id . 186; 11 Id. 475; Phil. (N. C.) L. 
108; 63 No. Car. 13, 15; 74 Id. 244; 1 Hill (S. 
C.) 46 ; 3 Strobh. (S. C.) L. 137 ; 1 Sneed (Tenn.) 
606 ; 3 Id. 66 ; 2 Humph. (Tenn.) 457 ; 23 Tex. 
574; 44 Id. 43; 15 Wis. 240; 8 Car. & P. 660; 

4 Cox C. C. 220; 1 Den. C. C. 580; East P. C. 
416, 417; Leach 23, 372; 1 Lew. C. C. 11; 1 
Moo. C. C. 19. 

— (what is not). 2 Wash. (U. S.) 435; 
9 Ala. 79; 30 Id. 14 ; 22 Ga. 237 ; 59 Ind. 300 ; 
6 Dana (Ky.) 295; 12 Cush. (Mass.) 270; 6 City 
H. Rec. (N. Y.) 9; 1 Ired. (N. C.) L. 375; 12 
Ohio St. 466; 1 Serg. & R. (Pa.) 347 ; 33 Tex. 
517; 44 Id. 43; 2 Car. & K. 913; 1 Cox C. C. 
282; 2 Moo. & R. 531. 

-(plea of son assault). 1 Bay (S. C.) 

350. 

-(to justify battery). 1 Wheel. Am. C. 

L. 503. 

-(with intent to kill, indictment for). 4 

Cranch (U. S.) C. C. 334. 

Assault an officer, (in a statute). 4 
T. R. 492. 

Assault and battery, (what constitutes). 

5 Allen (Mass.) 507; 2 Ky. L. Rep. 364; 13 

Wend. (N. Y.) 663. ; 

Assaulted, (in pleading). 6 East 395. 

ASSAY. —(1) In old English law, a 
testing of weights and measures by com¬ 
parison with standards known to be cor¬ 
rect.— Reg. Orig. 280. Also a testing of 
commodities such as bread, cloths, &c.— 
Burrill. (2) In modern law, the mode of 
testing or ascertaining the purity or fine¬ 
ness of gold and silver. 

ASSAYER. —One whose business it is 
to make assays of the —ecious metals. 


ASSAYER OF THE KING-.—An ofli 
cer of the royal mint, appointed by Stat. 2 Hen. 
VI. c. 12, who received and tested the bullion 
taken in for coining: also called assayatoy reyis. 
— Cowell; Termes de la Ley. 

ASSAY OFFICE -A department at¬ 
tached to the natio j. nint, and to each 
of its branches, in which gold and silver 
bullion and foreign coin are assayed, and 
cast into bars, or turned into the mint to 
be converted into coin. 

ASSECURARE. —To assure, or make se¬ 
cure by pledges, or any solemn interposition of 
faith.— Cowell; Spel. Gloss. 

ASSECURATION. —Assurance; marine 
insurance. 

ASSEDATION. —In Scotch law, a term 
used to indicate a lease or letting for hire ; also a 
feu, or letting under which the rent was payable 
in grain or money, instead of military service. 

Assembled and congregated, (in a char¬ 
ter). 1 Barn. & C. 492; 12 East 31. 

ASSEMBLY .— -French : assemblce. 

The meeting together at one time and 
place, of a number of persons. (1) The 
right of the people to assemble together for 
the purpose of deliberating on their rights 
is guaranteed by the constitution (Amend. 
Art. I.) Such an assembly is called a 
‘‘popular assembly” or “mass meeting.” 
(2) The popular, or lower legislative house, 
in many of the States is also called ‘he 
“Assembly” or “House of Assembly,” but 
the term seems to be an appropriate one 
to designate any political meeting required 
to be held by law. As to unlawful assem¬ 
blies, see that title. 

ASSENT .— Latin : ad, to, and sentire, to think. 

Approval of, or agreement with some¬ 
thing done. A contract is incomplete un¬ 
til the party to whom the offer is made 
assents to it (5 Bing. N. C. 75), and, in 
England (and some of the States), the title 
of a legatee is not complete until the ex¬ 
ecutor has assented to the legacy, and 
hence executors may dispose even of prop¬ 
erty specifically bequeathed if they have 
not assented to the bequest. The assent 
may be express or implied; almost any 
language or conduct acknowledging the 
right of the legatee, or from which it ap¬ 
pears that there is nothing to prevent the 
legatee from having his legacy, amounts to 
an assent. After the assent the legatee's 
t^tle to the legacy is complete, and if th« 
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legacy is specific he nmy bring an action 
to recover the property bequeathed. In 
many instances, where a transaction is 
manifestly for one’s benefit or advantage, 
his assent thereto will be presumed: so 
where an assignment for creditors is made, 
the assent of the assignee to act will gen¬ 
erally be presumed; as will the assent of 
a grantee to a conveyance of land, or of a 
devisee, where there is no charge or in¬ 
cumbrance on the land devised, &c., &c. 

Assent, (of an executor). 3 Barn. & Ad. 
675; 1 Chit. Gen. Pr. 549; 1 Str. 70, 74; 7 
Taunt. 217. 

-(of grantee). 10 Pet. (U. S.) 9. 

-iof voters, to enable city, etc,, to become 

stockholder). 50 Miss. 735. 

Assent in writing, (in a statute). 114 
Mass. 540. 

Assent to, (in United States constitution). 
4 Gill & J. (Md.) 5, 129. 

Asses, cattle, (in statute of crimes). 1 Moo. 
C. C. 3; 2 Russ. Cr. L. 49S. 

A SSE SS—ASSESSMENT.— law 

French: asseoir; Latin: assesscimentum. 

§ 1. Damages, value, &c. —To assess 
damages, or the value of property, or some 
other unascertained sum, is to fix its 
amount. Thus, .where judgment by de¬ 
fault is obtained in an action for detention 
of goods or pecuniary damages, the value 
of the goods or the amount of the dam¬ 
ages must be ascertained before the judg¬ 
ment can be executed, and in cases where 
land is taken by the exercise of the right 
of eminent domain ( q. t.), the damages to 
which the owner is entitled are ascertained 
by assessment. Assessment is effected by 
a writ of inquiry ( q . v.), or by any mode 
of trial by which a question arising in an 
action may be tried, e.g. by a jury, referee, 
&c., and in cases of taking land for public 
use, generally, by commissioners appointed 
to value the land taken. 

§ 2. Taxes in respect of land and houses 
are calculated with reference to the esti¬ 
mated value of the property, whicn is ar¬ 
rived at by a process called assessment. 

§ 3. Shares. —In the law of corpora¬ 
tions, assessments are instalments of the 
subscription price of shares subscribed for 
by the persons assessed, called for from 
time to time as money is needed by the 
corporation. In England, these assess¬ 
ments are denominated “ calls ” ( q. u.) 

2 4. Local improvemejats. —The de¬ 
termination of the proportionate amount 


which each of several landowners must 
pay towards the expense of a local im¬ 
provement in a municipal corporation, 
and the computation of the damages to 
which they may be entitled for land taken, 
or other injury sustained by reason of 
such improvement, are also termed “ as¬ 
sessment.” 

2 5. In insurance. — (1) The determina¬ 
tion of the amount to be contributed in 
general average ( q . v.) is called an “assess¬ 
ment,^” as is also (2) periodical calls upon 
the makers of premium notes ( q. v.) by 
mutual fire insurance companies, under 
the provisions of their charters and by¬ 
laws. See Insurance. 

2 6. In all the foregoing instances of the 
use of the word, assessment has obtained 
by universal usage two distinct meanings: 
(1) the process by which a certain result is 
reached, and (2) the result itself, i . e . the 
means or process of the computation, and 
the amount arrived at and to be paid over. 
Some writers distinguish assessment from 
“taxation,” but the distinctions stated 
seem to be more ingenious than practical. 
There is one difference, however, more 
satisfactory, i. e. taxation, in its broadest 
sense, means a system of raising revenue 
with which to carry on the government, 
while assessment (in the first meaning just 
given) is merely a method or process for 
carrying that system into effect. 

Assess, (means “estimate”). 49 Ala. 159. 

Assessed, (in act of incorporation). 13 Vr. 
(K J.) 99. # 

-(in charter provision respecting taxes), 

13 Vr. (N. J.) 98, 99. 

-(in a statute). 2 Serg. & R. (Pa.) 268, 

Assessment, (defined). 29 Ind. 329 ; 5 Ohio 
St. 243. 

-(distinguished from “tax”). 1 Hand, 

(O.) 464. 

-(synonymous with “ tax ”). 7 Md. 517. 

-(authority to levy). 4 Neb. 336. 

-(for street improvement). 54 Cal. 306; 

21 Minn. 526. 

in business corporation). 21 Ill. 276. 
of land, for taxes). 30 La. An. Part 

IL 1272. 

Assessments, (defined). 2 Cin. (O.) 67: 27 
Wis. 599. 

covenant to pay). 5 Wend. (N.Y.) 618. 
distinguished from “taxes”). 3 Dutch. 
(N. J.) 185. 

-(in a charter). 6 Vr. (N. J.) 157. 

-(in a lease). 10 Johns. (N. Y.) 96: 11 

Id. 443. 

- (in a statute). 8 Vr. (N. J.) 406; 11 

Johns. (N. Y.) 77; 2 Serg. & R. (Pa.) 268. 
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Assessments, (in a will). 9 C. E. Gr. (N. J.) 
359. 

-(in municipal charter). 7 Vr. (N. J.) 

58, 478. 

ASSESSOR. —(1) In the Scotch and 
civil law, a skilled person, or expert in 
some science unsolved in the trial of a 
cause, who sat with the judge and gave 
him advice. In England it is the practice 
of the High Court and Court of Appeal in 
admiralty business (following the practice 
of the Court of Admiralty) to call in asses¬ 
sors, in cases involving questions of navi¬ 
gation or seamanship, They are called 
“ nautical assessors/' and are always 
Brethren of the Trinity House* (2) An 
officer appointed to make assessments. 

Assessor, (defined). 10 Mass. 116. 

-(to compute amount due under direc¬ 
tion of court). 100 Mass. 191, 193. 

ASSETS. — Norman-French : asetz, asset, 
enough or satisfaction; Latin: ad and satis. Britt. 
192b; Littre, Diet. s. v. Assez. See Marshalling. 

$ 1. Generally, assets are property 
available for the payment of the debts of 
a person or corporation. The term is 
sometimes applied to the property of a 
living person, e, g. a bankrupt or a mar¬ 
ried woman whose property has vested in 
her husband, and to the extent of which 
he is liable for her debts or liabilities con¬ 
tracted before marriage. It is, however, 
more often applied to the property of a 
deceased person, or of a partnership or 
company which has ceased to carry on 
business, and is being wound up. See 
Dissolution; Estate; Winding-up. 

$ 2. Of deceased person.—The assets 
of a deceased person are of various kinds, 
according as they consist of real or per¬ 
sonal estate belonging absolutely to the 
deceased, or of property over which he 


had merely a power of appointment. Real 
assets are such as descend to the heir; the 
lands or other real property of the deceased 
which are liable for payment of his debts, 
whether he has devised or charged them 
for that purpose, or not. (Wins. Real 
Prop. 82; Wms. Real Ass.) Personal 
assets are such as pass to the representa¬ 
tive, and do not descend to the heir. The 
distinction between the various classes of 
assets is of importance with reference to 
the order of their administration, where 
the residuary estate is insufficient for pay¬ 
ment of all the debts. See Administration 

§ 3. Legal and equitable. —Another 
division of assets is into legal and equita¬ 
ble. Legal assets comprise everything 
which an executor takes virtute officii , and 
with which he would have been charged 
in an action at law by a creditor, while 
equitable assets are such as could only be 
reached by the creditor in a court of equity. 
Thus,personal estate, including leaseholds, 
is legal assets, while land charged or de¬ 
vised by a testator for payment of debts, 
and equitable interests in or trusts of chat¬ 
tels, &c., are equitable assets.f 

\ 4. Assets by descent are lands which 
descend to an heir charged with the debts or ob¬ 
ligations of his ancestor. The term was origi¬ 
nally used in the law of warranty (q, t>.) to sig¬ 
nify land which descended to an heir of equal 
value to land as to which his ancestor had en¬ 
tered into a warranty: thus, if A. was lieir to 
his mother, subject to his lather’s estate by the 
curtesy, and the father aliened the land with 
warranty and died, this warranty did not bar A.’s 
title to the land without assets in fee simple, /. e, 
unless land in fee simple of equal value de¬ 
scended to him from his father. (Stat. 6 Edw. 
I.; Litt. \ 724; Co. Litt. 365 a, 374 b.) The 
term u assets by descent” was afterwards applied 
where a man died leaving debts by specialty in 
which his heirs were bound, in which case his 
heir was liable to pay the debts, so far as he had 


* Under the Judicature Act, 1873, the High 
Court, or Court of Appeal, may call in the aid of 
one or more assessors, in any action or matter, 
(Sect. 56; Rules of Court, xxxvi.); and by the 
Appellate Jurisdiction Act, 1876, provision is 
made for the appointment and attendance of the 
archbishops and bishops of the Church of 
England, as assessors of the Judicial Committee 
of the Privy Council, in ecclesiastical appeals. 
(Sect. 14; Reg. Gen. Nov. 15th, 1876; 2 P. D. 
384.) Assessors are also employed in various 
mquiries of a judicial character, e. g. in courts of 
survey and investigations by wreck commission¬ 
ers, under the Merchant Shipping Act, 1876. 
(As to assessors in county court actions, see Poll. 
C. C. Pr. 105.) An assessor differs from a ref¬ 
eree ( q . tO in having no voice or power in 


deciding questions, his duties being confined to 
assisting the deliberations of the court. 

f The distinction is of importance in England, 
with reference to the estates of persons who died 
before the 1st January, 1870, because in the case 
of such a person leaving an insolvent estate his 
debts are payable out of the legal assets in a dif¬ 
ferent order from equitable assets. (2 White & 
T. Lead Cas. 101.) In the case of any person 
dying on or after the let January, 1870, his debts, 
whether by specialty or simple contract, are paid 
pari passu out of the assets without priority one 
over another (Stat. 32 and 33 Yict. c. 46), and 
there is, therefore, no distinction between legal 
and equitable assets in such cases. See WatfL 
Comp. Eq. 29. 
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assets bv descent, i. e. to the value of the land 
which descended to him. (Wms. Real Prop. 
80.) Now, that all the land left by a deceased 
person is liable for his debts, the term “ assets by 
descent” has boon supplanted by “ real assets.” 

J 5. Assets entre mains. —Assets in 
hand. Assets in the hands of a personal repre¬ 
sentative or trustee, applicable to the payment 
of claims against the estate. Termes de la Ley ; 
2 Bl. Com. 510. 

Assets, (defined). 2 Sandf. (N. Y.) 202, 219; 
Lovel. Wills 45. 

-(a reversion is). 1 Salk. 354; 2 Wils. 49. 

-— (a reversion in fee left in the mort¬ 
gagor, legal). 2 Atk. 294. 

by descent). 2 Saund. 8d, n. (g.) 
debt of executor to estate is). Coxe 
(N. J.) 153. 

-(immediate). 2 Ld. Raym. 783. 

-(in a plea). 1 Cro. 23, 55. 

-(in hands of executor). 1 Salk. 79. 

-(lands out of State are not). 9 Mass. 

396. 

-(of bankrupt, what are). 16.Bankr. 

Reg. 351. 

-(of deceased debtor). 2 Cranch. (U. 

S.) 407. 

-of deceased person). 1 Stor. Eq. Jur. 

\ 531. 

Assets in hand, (what are). 1 Chit. Gen. 
Pr. 532. 

ASSEVERATION.—The proof which 
a man gives of the truth of what he says, 
by appealing to his conscience as a wit¬ 
ness. — Bouvier . 

ASSIGN. — See Assignment, \\ 1, 2, 5. 

Assign, (defined). Lofll 318. 

- (means “grant”). 19 N. H. 487. 

-(distinguished from “pay”). 4 Md. 

Ch. 153. 

-fa bill of exchange, by blank indorse¬ 
ment). 13 Serg. & R. (Pa.) 316. 

-(by indorsement in blank) 1 Bay 

(S. C.) 400. 

-(covenant not to). 4 Wheel. Am. C. 

L. 34. 

-(in an agreement to). 1 Ves. & B. 8; 

15 Ves. 265. 

-■ (in an assignment of an apprentice). 

12 Mod. 554. 

-(in an indenture of apprenticeship). 

Browne (Pa.) 180. 

-(in a deed-poll). 5 Bam. & C. 589, 609. 

-fin a lease). 2 Atk. 219; Cro. Jac. 

398; 3 Keb. 3G4; 5 Taunt. 795; 6 Yes. 471* 1 
Ves. & B. 191; 15 Johns. (N. Y.) 278. 1 

-(in a statute) 23 Wis. 295. 

-(in a will). 3 Ves. 149. 

* In the old English bankruptcy law, assignees 
filled a similar place to that now occupied by 
trustees. By Stat. 6 Geo. IV. c, 16, the estates 
of bankrupts were administered by persons 
chosen by the creditors, and to whom the bank¬ 
rupt^ property was assigned by the commission¬ 
ers for that purpose ; they were hence, usually 


Assign, (in instrument under seal). 24 Wend 
(N. Y.) 72. 

-(in the transfer of a bond). 17 Serg 

& R. (Pa.) 402. 

Assign and convey, (agreement to), 4 E 
C. L. 22; 8 Taunt. 62. 

Assign and release, (in a deed). 10 Johns 
(N. Y.) 456. 

Assign and transfer, (in an agreement). 
1 Mod. 113. 

Assign or underlet, (in a lease). Amb. 
480; 3 Bro. C. C. 632; 4 Co. 119 b; Cro. Eliz. 
815; 8 East 185; 5 Taunt. 249, 795; 2 T. R. 
425; 8 Id. 57, 300; 14 Ves. 173. 

Assign, transfer and set over, (covenant 
not to). 3 Com. Dig. 281. 

-(in an assignment). 2 Bouv. Inst. 420. 

-(in a lease). 2 W. BL 767; 3 Wils. 234. 

ASSIGNABLE.—That which is sus¬ 
ceptible of transfer by assignment; trans¬ 
ferable; negotiable. 

Assignable, (in a marriage settlement). 9 
Ves. 310. 

Assignable, not, (meaning of). 63 Barb. 
(N. Y.) 279. 

ASSIGNATION. —A Scotch law term 
equivalent to assignment ( q . v.) 

Assignatus utitur jure auctoris: 
An assignee uses the right of hie principal—i. e. 
he is clothed with the rights of the assignor. 

Assigned, (in a covenant). 1 Dali. 444. 

-(in insurance policy). 16 Barb. (N. 

Y.) 511; 1 Robt. (N. Y.) 501. 

in Iowa code). 1 Iowa 154 ; 7 Id. 435. 
promissory note, allegation in com¬ 
plaint). 19 Minn. 335. 

Assigned and appointed, (in a statute). 1 
Green (N. J.) 321. 

ASSIGNEE.—A person to whom an 
assignment is made, and the term is there¬ 
fore usually applied to personal property; 
it is, however, sometimes applied to realty; 
thus, we speak of the assignee of a rever¬ 
sion. (1 Davids. Con. 125.) Assignees of 
personal property may be divided into 
three classes—(1) those to whom property 
is transferred by an ordinary assignment 
inter partes , either in writing or by parol; 
(2) assignees for the benefit of creditors, 
to whom property is assigned by a debtor, 
for distribution among his creditors under 
State laws; and (3) assignees in bank¬ 
ruptcy, appointed or chosen under the 
provisions of a general bankrupt law.* 

called “ assignees,” or “ creditors* assignees ” 
(Robs. Bankr. 4.) By Stat. 1 and 2 Will. IV. 
c. 56, official assignees were introduced; they 
were permanent officials, who, before their ap¬ 
pointment, must have been engaged in commerce, 
&c., and one of them acted in each bankruptcy 
jointly with the creditors* assignees. Id. 6 


ASSIGNEE. 


( 88 ) 


ASSIGNMENT. 


See Assignment for Benefit of Credit¬ 
ors; Bankruptcy; Insolvency. 

Assignee, (defined). Hob. 9, 10, 25, 27. 

-(administrator not, under statute). 31 

Ark. 643. 

-(executor is not, when). 3 Hun (N. 

Y.) 419 ; 23 Wis. 295. 

-(in a lease'. Dyer 6a; Plowd. 192, 

288. 

-(in a statute). 4 Blatchf. (U. S.) 206; 

23 Wis. 295. 

-(not chargeable with personal covenant 

m assignor). 5 Co. 17 b. 

-(of chose in action). 5 Wheat. (U. S.) 

277 ; 19 Wend. (N. Y.) 73 ; 24 Id. 70; 4 T. R. 
340. 

— fof a patent). 4 Wash. (U. S.) 584. 

-(of stock, how far liable for instalment 

in arrear). 19 Wend. (N. Y.) 41. 

-(transferee of note by delivery, not). 

15 Pet. (U. S.) 125. 

ASSIG-NMENT. —Norman-French: as- 
eicjner (Britt. 248 a, 251 a), from Latin, assignare , to mark 
out, allot. 

g 1. Assign, like grant (q. v.), is a general 
word signifying a transfer of property; 
thus we speak indifferently of granting or 
assigning a reversion in land. (See Woodf. 
L. & T. 220, 232.) An assignment is the 
act of assigning, or the instrument by 
which it is done. 

g 2. Personal estate, &c.—In its more 
special sense, to assign is to transfer per¬ 
sonal estate, or chattels real, or certain 
rights in real or personal estate. The 
term is especially applied to leases, terms 
of years, estates for life in land or per¬ 
sonal property, and to choses in action, 
and incorporeal chattels. The word “ as¬ 
sign ” is the proper technical operative 
word, but any expression showing an in¬ 
tention to make a complete transfer will 
constitute an assignment. (2 Davids. 
Conv. 212; Shep. Touch. 266.) An as¬ 
signment by w T ay of sale is an absolute 
assignment for money; an assignment by 
way of mortgage is one made as security 
for a debt or the like, e . g. a bill of sale 
(q. v.) 

g 3. Form of.—Assignments of leases 
and terms of years must be by deed; as¬ 
signments of choses in action and incor¬ 
poreal personal property do not as a rule 
require to be by deed. In the case of poli¬ 
cies of life and marine assurance, notice 
of the assignment must be given to the 
insurance company; in the case of patents 
and copyrights, the assignment must be 
registered. 


I 4. Choses in action. —Formerly 

choses in action were not assignable at 
law, except in a few cases (e. g . bills of ex¬ 
change), but choses in action arising from 
contract (such as debts) were assignable 
in equity. It was, however, necessary for 
the assignee to give notice of the assign¬ 
ment to the debtor, trustee or stakeholder, 
in order to prevent him from paying the 
money to the original creditor (the as¬ 
signor) or some subsequent assignee. 
Thus, if A. owed B. a debt, and B. as¬ 
signed it to C., the assignment was not 
complete as between C. and A. until notice 
of it had been given to A. And C. took 
the debt subject to any prior equities (e.g. 
an agreement between A. and B. by which 
the debt was affected). Such assignments 
of choses in action were called equitable 
assignments. Now an absolute assign¬ 
ment in writing of a legal chose in action 
is effectual at law as well as in equity, pro¬ 
vided notice is given to the debtor, trustee, 
&c. See 2 White & T. Lead. Cas. 707; 
Fish. Mort. 84; 3 Q. B. D. 569. 

g 5. Assignment of dower.— Assign 
is also sometimes used in its primary sense 
of marking out, allotting. Thus, in ordi¬ 
nary cases, before a widow can take pos¬ 
session of any of her husband’s land as 
tenant in dower, her part must be assigned 
to her, either by agreement between her 
and the heir, or by the sheriff, in execu¬ 
tion of a judgment obtained by her. (Co. 
Litt. 34b.) As to where assignment is not 
necessary, see Litt. § 43. See Dower; 
Metes and Bounds. 

g 6. Of waste.—Common of estovers and 
turbary is sometimes limited to those parts of 
the waste which are assigned, L e. pointed out 
by the owner from time to time for the purpose. 
13 Co. 68. 

g 7. In bankruptcy proceedings.— 
The transfer of the bankrupt’s estate to 
the assignee in bankruptcy ( q . r.) 

Assignment, (defined). 11 Barb. (N. Y) 
634; 1 Chit. Gen. Pr. 319. 

-(what it includes). 1 Iowa 582; 34 N. 

Y. 447. 

- (does not necessarily require writing). 

1 Green (N. J.) 247. 

-(by an order). 1 Pick. (Mass.) 463. 

-(for creditors). 22 Wend. (N. Y.) 

483; 68 Mo. 435. 

-(of an apprentice). 7 Mass. 145; 1 

Green (N. J.) 223; 2 Id. 321; 5 Cow. (N. Y.) 
363; 19 Johns. (N. Y.) 113; 5 Binn. (Pa.) 
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426; 8 Sere. A K. i,Pa.) 15S; 4 Id. 109; 1 
Wheel. Am. C. L. 415. 

Assignment, (of a bond). Penn. (N. J.) 20, 
24, 30. 1032; 2 Wash. (Yu.) 219. 

-(of a bond or note). 2 Rand. (Va.) 

465. 

-(of book debt! 3 Day (Conn.) 3G4; 

2 Wheel. Am. 0. L. 470. 

-(of certificates of stock). 10 Mass. 

4S2 

-(of chose in action). 5 Wheat. (U. S.) 

277 ; 0 Id. 913; S Johns. (N. Y.) 152. 

-(of a cent met k 12 Mass. 281. 

-(of a corporeal chattel, by appropria¬ 
tion V o Biim. (Pa.) 398. 

-(of a debt). 4 Taunt. 326. 

-— (of a debt, bv bill of exchange). 12 

Mass. 206. 

- (of a debt, bv letter). 3 Barn. & C. 

842. 

-(of a debt, by parol). 2 Rose 271. 

-(of dower). 1 Pick. (Mass.) 189, 314; 

10 Wend. (N. Y.) 415, 533; 5 Bos. & P 1. 

- (of insurance policy). 9 Wend. 163, 

404; 17 Id. 631 

- (of interest in insurance policy). 6 

Wheel. Am. C. L. 205. 

- (of interest in mortgage). 4 Wheel. 

Am . C. L. 293. 

-(of a judgment). 15 Mass. 481. 

-(of a lease). 7 Johns, (N. Y.) 211; 6 

Wheel. Am. C, L. 404. 

-(of lease, bv parol). 15 Wend. (N. Y.) 

40S. 

-(of a mortgage). 2 Day (Conn.) 474; 

2 Gill & J. (Md.) 36; 15 Mass. 236; 4 Rawle 
(Pa.) 255. 

- (of a mortgage, by deed). 2 Me. (2 

Greenl.) 334. 

- (of a mortgage, by parol). 7 Wheel. 

Am. C. L. 80. 

- (of mortgages and accounts). 9 Yes. 

410. 

-(of mortgagor’s bond). 2 Day (Conn.) 

425. 

-(of mortgage, without the bond). Sax. 

(N. J.) 135. 

- (of one of several bonds, without the 

mortgage). 17 Serg. & R. (Pa.) 400; 3 Wheel. 
Am. C. L. 181; 7 Id. 78. 

- (of open account, effect of, in Mary¬ 
land). 1 Wheel. Am. C. L. 172. 

-(of an order). 4 Me. (4 GreenL) 384. 

- (of a patent). 4 Mas. (U. S.) 15; 7 

Wheel. Am. C. L. 278. 

- (of a promissory note). 6 Me. (6 

Greenl.) 212, 219; 10 Mass. 316; 13 Id. 304. 

- (of sealed instrument). 2 Wheel. 

Am. C. L. 422; 3 Id. 177, 179. 

- (of a ship and cargo). 1 Atk. 160. 

Assignment, actual or potential, (of a 
ship, freight and earnings). 5 Mau. & Sel. 228. 

ASSIGNMENT FOB BENEFIT 
OF CREDITORS.—An assignment 
whereby a debtor transfers to another 
(generally one of his creditors) his prop- 
erty, in trust to be applied to the payment 
of his debts. The assignment is general. 


when it conveys all the debtor’s property 
and does not prefer a-ny creditor or class 
of creditors above the others; and, (2) with 
preferences, when certain creditors arc 
directed to be first paid before making 
any division of the assets among the 
others. In some States assignments with 
preferences are not allowed, and the whole 
subject is so fully regulated by local stat¬ 
utes which differ essentially one from 
another, that reference to the insolvent 
laws of the several States, must be made 
in order to get a correct view of the sub¬ 
ject. 

ASSIGNNENT OF BREACHES, 
or ERRORS.— See Breach ; Error. 

ASSIGNMENT OF DOWER.-^ 

Assignment, l 5 . 

ASSIGNOR.—One who makes an as¬ 
signment, either a simple assignment, or 
an assignment for the benefit of creditors. 

Assignor, (grantor of land, not). 39 Barb. 
(N. Y.) 360; 28 N. Y. 508. 

- (in New York code). 4 E. D. Smith 

78 ; 10 How. Pr. 94; 34 N. Y. 447. 

-(of a promissory note). 10 How. (N. 

Y.) Pr. 555 ; 3 Bosw. (N. Y.) 369; 2 E. D. Smith 
(N. Y.) 112. 

-(transferror of non-negotiable note is). 

3 Abb. (N. Y.) Pr. 93; 16 Barb. (N. Y.) 580. 

-(vendor of chose in action, not). 3 

Bosw. (N. Y.) 450. 

ASSIGNS.—Assignees; persons to 
whom property has been transferred. In 
a conveyance to “A., his heirs and assigns,” 
or “A., his executors, administrators, and 
assigns,” &c., the word “assigns” is in 
reality mere surplusage, because the estate 
or interest passes without it. ( See Words 
of Limitation.) In a covenant by “A., his 
heirs and assigns,” the word “assigns” in¬ 
cludes all those who take either immedi¬ 
ately or remotely from or under A., 
whether by conveyance, devise, descent or 
other act of law, e. g. as assignee from AJs 
heir, or as heir to A.’s assignee, and so on, 
(L. R. 4 Q. B. p. 186; 5 Co. 17b; see Cove¬ 
nant); and whether they take the fee- 
simple, or merely a limited interest, e. g. 
by lease. 11 Ch. D. 273. 

Assigns, (does not indicate a fee). 19 N. Y. 
344. 

in act of incorporation). 7 T. R. 361 
in a bill obligatory). 2 Halst. (N. J.) 
90. 
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Assigns, (in a bond). 14 Mass. 108. 

-(in a covenant). 6 Wheel. Am. C. L. 

406 ; Burr. 1272; L. R. 4 Q. B. 180. 

-(in a deed). 2 W. Bl. 1185; Co. Litt. 

210 a. 

-(in a devise). 34 Ala. 349; 2 Halst. 

(N. J.) 377 ; 3 Green (N. J.) 409; Cowp. 232; 
Lovel, Wills 156; Perk. Conv. § 557. 

-(in fire policy). 1 Am. L. Reg. 18 ; 1 

Curt. (U. S.) 193. 

-(in a lease). 7 Cow. (N. Y.) 287; 1 

Cro. 26, 657 ; 1 Com. Dig. 695, n (b) ; 3 Mau. & 
Sel. 353; Plowd. 284 a, 288; 12 Ves. 513; 3 
Wils. 27. 

in a statute). 4 Halst. (N. J.) 169. 
administrators or, in a statute). 17 
Ch. D. 8, 9. 

- (in a will). 8 R. I. 36; Hardr. 11; 

Lofft 319. 

-(the survivor, or his). 28 Miss. 246. 

ASSISA. —In old English and Scotch 
law, an assize; a kind of jury or inquest; 
a writ; a sitting of a court; an ordinance 
or statute; a fixed or specific time, num¬ 
ber, quantity, quality, price or weight; a 
tribute, fine or tax. The word frequently 
appears in the old writers in such phrases 
as, assisa armorum, a statute ordering 
the keeping of arms for the public defence; 
assisa cadere, to be nonsuited; assisa 
continuanda, a writ to continue the as¬ 
size so that papers may be produced; as¬ 
sisa de Clarendon, the statute of Clar¬ 
endon, passed 10 Hen. II.; assisa de 
foresta, a statute concerning the royal 
forests, passed 34 Edw. I.; assisa de 
mensuris, a rule of weights and meas¬ 
ures, adopted 8 Ric. I.; assisa de nocu- 
mento, an assize of nuisance; assisa 
fuscae forties, (see Assize of Fresh 
Force); assisa juris utrum, a writ for 
the recovery of church lands; assisa 
mortis antecessoris, (see Assize of 
Mort d’Ancestor); assisa novae dis¬ 
seisins, (see Assize of Novel Disseisin); 
assisa panis et cerevisiaB, a statute 
regulating the sale of bread and ale, 
passed 51 Hen. III.; assisa proro- 
ganda, a writ staying proceedings in 
certain cases; assisa ultimae praesen- 
tationis, (see Assize of Darrein Pre¬ 
sentment); assisa venalium, a regula¬ 
tion of the sale of necessaries, fixing 
quality, quantity, price and weight. 

ASSISE, or ASSIZE .— Norman-French : 
aetiie, from Latin assidcre . to Bit together, either as a 
legislative or as a judicial assembly. 

Assise, or assize, anciently signified a 
legislative enactment; some old statutes 


and ordinances are still so called, e. g. the 
assize of bread, the assise of Clarendon, 
the assise of the forest, &c. Litt. I 234. 
See the extracts in Stubb’s Charters 137 et 
seq. 

$ 1. Assises of land. —An assise passed in 
the reign of Henry II. (probably the assise of 
Northampton, 1176) provided for the trial of 
questions of seisin and title to land by a recog¬ 
nition or inquiry of twelve men sworn to speak 
the truth : hence the proceedings, and the jurors 
themselves, became known as the “ assises.” Some 
assises were called from the objects for which 
they were brought (such as the assise of common 
of pasture, to recover seisin of a common of pas¬ 
ture), but more often from the occasions which 
gave rise to them, e. g. the assises of novel dis¬ 
seisin, mort d’auncestor, &c. Litt. \ 234; 1 
Reeve Hist. Eng. Law 86, 342 et seq. ; Digby 
Hist. R. P. 79. See the following titles. 

\ 2. Trials at the assizes. — Magna Carta 
provided that assises of novel disseisin and mort 
d’auncestor should only be taken in the shires 
where the lands lay, and for this purpose justices 
were sent into the country once a year: lienee 
they were called “justices of assize” Afterwards 
the Statute of Nisi Prius (13 Edw. 1. c. 30) en¬ 
acted that the justices of assize should try the 
issues in ordinary actions in the counties in 
which they arose, and return the verdict to the 
court at Westminster. Hence trials before judges 
on circuit are said to take place at the assizes 
(see Circuit; Nisi Prius), where also are held 
trials under commissions of “oyer and terminer” 
and “gaol delivery” (q. v.) (1 Reeves Hist. 

Eng. Law 245; Sm. Ac. (11th edit.) 134. Jus¬ 
tices of assize, oyer and terminer and general 
gaol delivery, also have jurisdiction in criminal 
matters formerly within the jurisdiction of the 
High Court of Admiralty. Stat. 7 and 8 Yict. 
c. 2.) The assizes, therefore, are for criminal as 
well as civil business. The judges also sit under 
a commission of the peace. The assizes are 
usually held twice a year, after the Hilary and 
Trinity sittings, but in some parts of the country 
winter assizes are also held in the vacation alter 
Michaelmas sittings, chiefly for criminal trials. 
(3 Steph. Com. 351; Winter Assizes Act, 1876; 
Spring Assizes Act, 1879.) The jurisdiction of 
the courts created by commissions of assize, of 
oyer and terminer, and of gaol delivery, is now 
vested in the High Court of Justice. (Jud. 
Act, 1873, H 16, 29.) The judges of assize for 
each county are appointed by special commis¬ 
sion from the crown, and are hence also called 
“commissioners of assize;” they must be selected 
from the judges of the High Court and the 
Court of Appeal, or from the serjeants-at-law 
and queen’s counsel. Id. \ 37. 

ASSIZE OF DARREIN PRESENT¬ 
MENT, or last presentment, was a real action, 
which lay where a man (or his ancestors under 
whom he claimed) had presented a clerk to a 
benefice, who was instituted, and afterwards, 
upon the next avoidance, a stranger presented a 
clerk, and thereby disturbed the real patron. It 
was abolished by Stat. 3 and 4 Will. IV. c. 27, 
having been previously superseded in practice 
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ASSOCIATION .— Latin : ad, to, and sod 
U 9 , a companion. 


bv the action of quare imped it (q. t>.) 3 Bl. 

Com. 245. 

ASSIZE OF FRESH FORCE.—A writ 
which lav for a man disseised, by the custom of 
the oitv or borough. Fitz. N. B. 7. 

ASSISE OF MORT D*ANCESTOR. 

—A real action which lay to recover land of 
which a person had been deprived on the death 
of his ancestor by the abatement or intrusion 
of a stranger. (3 Bl. Coni. 185; Co. Litt. 159 a. 
See Abatement, l 2.1 It was abolished by Stat. 
3 and 4 Will. IV. c. 27. 

ASSISE OF NOVEL DISSEISIN — 

A . *al action which lay to recover land of which 
a person had been recently disseised. (3 Bl.Com. 
187 ; Co. Litt, 159 a.) It was abolished by Stat. 
3 and 4 Will. IV. c. 27. It was called assisa 
novee disseisin/? because the judges on circuit only 
tried questions of disseisin which were new, i. e . 
which had arisen since the last eyre. Co. Litt. 
153 b. 

ASSISTJS.—Rented for a certain assessed 
rent in money or provisions. 

ASSISTANCE.— See Writ of Assist¬ 
ance. 

Assistance, (writ of). 21 Wall. (U. S.) 289. 

-(writ of, when issues). 21 Cal. 87. 

ASSISTANT JTJDG-E.— A judge of the 
English Court of General or Quarter Sessions in 
Middlesex: he differs from the other justices in 
being a barrister of ten years’ standing, and in 
being salaried. Stat. 7 and 8 Viet. c. 71; 22 and 
23 Viet. c. 4; Pritch. Quar. Sess. 31. 

Assisting and directing, (in an indictment 
for larceny). Russ. & R. C. C. 343. 

AsaiZE court, (described). 13 Ad. & E. N. 
S. 738; 6 Hurlst. & N. 717. 

ASSIZES. —See Assise, \ 2. 

ASSIZES DE JERUSALEM.—A code 
of feudal jurisprudence prepared by an assembly 
of barons and lords a. d. 1099, after the conquest 
of Jerusalem. 

ASSOCIATES.—Officers formerly attach¬ 
ed to the Queen’s Bench, Common Pleas and 
Exchequer divisions of the High Court. “ Their 
duties require them to be in court whenever the 
judges. . . are sitting at Nisi Prius. They make 
out the cause list, empanel the jury, call on the 
causes, read aloud any documents put in and 
required to be read, &c.” (Second Report Legal 
Dep. Comm. 14.) By the Judicature (Officers) 
Act, 1879, the existing associates were converted 
into Masters of the Supreme Court, and the office 
of associate abolished. 

Associate judge, (defined). Lush. Pr. 569. 

Associates, (in charter of corporation). 25 
Minn. 387. 

in a statute). 11 Cush. (Mass.) 369. 
in the title of a society). 12 Mass. 541. 

Associating with, (in an annuity). 1 
Taunt. 417. 


A word of vague meaning, used to indi 
cate a collection of persons who have 
joined together for a certain object. It is 
applied sometimes to large partnerships 
or unincorporated companies, and some¬ 
times to corporations formed not for profit, 
but for some scientific, charitable, or simi¬ 
lar purpose. Companies Act, 1867, § 23. 
See Articles of Association; Company; 
Corporation; Memorandum of Associa¬ 
tion; Partnership. 

ASSOILE. — See Absoile. 

Assorted cargo, (in charter partv). 1 Robt. 
(N. Y.) 287; 40 N. Y. 259. 

Assume, (mortgage, in a deed). 12 Cush. 
(Mass.) 227. 

ASSUMPSIT .— Latin : “ he promised." 

§ 1. In law of contracts. —A promise 
or undertaking, either express or implied, 
made either orally, or in writing, not under 
seal. It is express when the party distinct¬ 
ly undertakes to do a certain thing, or to pay 
a certain sum; it is implied where the law 
presumes the promise from the acts of the 
party or the circumstances of the case. 

$ 2. Action of. —The common law form 
of action for the recovery of damages for 
breach of a simple contract, i. e. a promise 
not under seal, (Dicey Part. 24); a species 
of action on the case. (Steph. PI. 18.) 
When brought upon an express promise it 
is called “special,” when on an implied 
promise, 41 general assumpsit.” It lies, 
chiefly, for money lent, paid, or received, a 
balance due on account, goods sold, services 
rendered, use and occupation, &c. 

ASSURANCE—ASSURE.— 

2 1. Conveyance. —" Assure” and 
“ assurance ” are the old words for “ con¬ 
vey” and “conveyance” (q. v.). (See 
Shepp. Touch, passim.) They are still 
used in this sense in the “covenant for 
further assurance,” which generally occurs 
in conveyances at the present day. See 
Covenant. 

\ 2. Insurance. —“Assure ” and “assur¬ 
ance” are also equivalent to “insure” and 
“ insurance” ( q. v.) 

Assurance, (covenant to make). 1 Bulstr. 
90; 2 Cro. 517, 718; Holt 177; Ld. Raym. 
750; 1 Sid. 467; 1 T. R. 229; 4 Id. 761; Yelv. 
45. 
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Asstjrance, (covenant of, in a deed). Cro. 
Jac. 251 ; 4 T. R 500. 

-(in an agreement for Bale of land). 

T. Raym. 190. 

-(in Bills of Sale Act). 5 Ex. D. 24. 

-(in criminal statute). 3 Halst. (N. 

J.) 333. 

-(in a mortgage). 3 Bro. C. C. 598. 

Assure, (an estate, covenant to). 1 Cro. 825. 

ASSURED. —One whose life or prop¬ 
erty has been insured; one whom a policy 
of insurance indemnifies against loss. 

Assured, (in sense of insured). 2 East 385. 

ASSURER. — An insurer, or under¬ 
writer. 

ASSYTHMENT, or ASSYTHE- 
MENT.—In the Scotch law, an indemnity to 
the relatives or heirs of a person killed, paid by 
the killer.— Bell. This may be recovered in 
Scotland, by an action similar to the civil action 
for causing d^ath lately authorized by statute in 
many of the States. 

ASTITUTION.—An arraignment ( q . v.) 

ASTRARIUS.—In old English law, a per¬ 
son in actual possession of a house. Thus, astra- 
rius haereSy an heir in actual possession of the 
house of his ancestor. Bract. 85, 267 b. 

ASTRICT—ASTRICTION.—In Scotch 
law, to bind. Lands are said to be astricted 
(bound) to a particular mill, when the grain 
grown on them must be ground there. 

ASTRIHILTHET.—In Saxon law, a com¬ 
pensation or penalty paid for a wrong done by 
one having the king’s peace.— Spel. Gloss. 

Asylum, (for blind, not educational institution, 
under statute). 6 Neb. 286. 

At, (synonymous with “in” or “within”). 6 
Paige (N. Y.) 554, 562; 1 Scam. (Ill.) 329. 

-(synonymous with “near”). 22 N. H. 

53; 4 Vr. (N. J.) 299. 

-(in articles of association of railroad 

company). 35 Barb. (N. Y.) 373. 

-(in a bill of exchange). 1 Campb. 

407; 4 Id. 115, 117. 

-(in a charter). 3 Cranch (U. S.) C. C. 

599; 8 East 23. 

-(in contract to be performed at a place 

named). 1 Bos. & P. 524. 

-(in a lease). 5 T. R. 564; 7 Id. 676. 

-(in a policy of insurance). 9 Mass. 87 ; 

3 Taunt. 299. 

-(in a railroad charter). 5 Allen (Mass.) 

221; 6 Paige (N. Y.) 554. 

-(in a statute). 50 Ala. 172; 53 Pa. 

St. 62. 

-(in a will). 3 Mau. & Sel. 171; 16 Ves. 

314. 

At a certain time, (in a statute). L. R. 10 
Q. B. 371. 

At a place near, (in a road charter). 18 
Johns. (N. Y.) 397. 


At and from, (in charter of corporation). 3 
Cranch (U. S.) C. C. 599, 606. 

-(in marine insurance policy). 3 Cranch 

(U. S.) 357 ; 7 Id. 327; 1 Mas. (U. S.) 127; 1 
Pet. (U. S.) 184; 3 Mass. 331; 11 Pick. (Mass.) 
56; 1 Cai. (N. Y.) 75; 3 Id. 16; 2 Cai. (N. Y.) 
Cas. 172; 5 Johns. (N. Y.) 318 ; 8 Id, 1; 3 Johns. 
(N. Y.) Cas. 10; 6 Cow. (N. Y.) 270; 24 Wend. 
(N. Y.) 212; 1 Binn. (Pa.) 592; 2 Am. Dec, 
130, 134, 7i. ; 3 Kent Com. 307, 308, n.; 1 Duer 
Ins. 167, \ 14; 1 Atk. 548; 7 Barn. & C. 14; 1 
Campb. 505, 508; 2 Id. 235; 3 Id. 84; Cowp. 
601; 4 East 130; 4 Esp. 25 ; L. R. 1 Ex. 206; 
L. R. 5 C. P. 155; L. R. 9 Q. B. 451; 6 T. R. 
424 ; 8 Id, 562. 

At and under, (in a lease). 4 Car. & P. 3. 
At chambers, (averment in indictment that 
motion for new trial was made), 122 Mass. 454. 

AT LARGE.—(1) Not limited to any 
particular question or matter. (2) Free; 
unrestrained; as a ferocious animal so free 
from restraint as to be liable to do mis¬ 
chief.— Burrill. 


At large, (in marine insurance). 2 Cai, (N. 
Y.) Cas. 158. 

- (in statute authorizing the killing of 

dogs running at large). 10 Mete. (Mass.) 382; 
10 Allen (Mass.) 151. 

At large without a keeper, (as used in a 
statute). 63 Me. 468. 

AT LAW. —According to the common 
law; in the law. Thus, an “action at law” 
is a common law action. The phrase is 
also frequently used in connection with 
“attorney,” “barrister,” “counselor,” “ser- 
jeant,” &c. 

At law, (in a statute). 2 Ired. (N. C.) Eq. 584. 
At least, (as indicating on which side an 
uncertainty lies). 8 Watts & S. (Pa.) 464, 470. 

At my son’s death, (in a will). L. R. 3 H. 

L. 121. 

At or about, (in description of land). 1 
Green (N. J.) 103. 

At or after, (in a bequest). 2 Mad. Ch. 14. 
At or before, (in a statute). 9 Wend. (N. 
Y.) 255 ; 2 Atk. 100; 8 T. R. 371. 

At or near, (in application for a road). 3 
Harr. (N. J.) 271. 

- (in description of land). 1 Harr. (N. 

J.) 105. 

in a devise). 3 Barn. & Ad. 453. 
in a railroad charter). 6 Paige (N. 

Y.) 554. 

At or near any toll-gate, (in a statute). 
12 N. Y. Week. Dig. 240. 

At or upon, (a day named). 3 liar. & M. 
(Md.) 85; 2 Wheel. Am. C. L. 415. 

At or within, (in a will). 8 Ch. D. 758. 

At owner’s risk, (in a contract). L. R. 9 
C P 325. 

At par, (in a statute). 22 Pa. St. 479. 

At sea, (in a statute). 1 Story (U. S.) 251, 
259. 
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At sea, [in marine insurance policy). 8 Am. 
L. Res. 362; 14 Mass. 31 ; 20 Pick. (Mass.) 275; 
12 Grav (Mass.) 501, 519; 103 Mass. 241; 3 
Hill (N. Y.) 118; 7 Id. 321; 6 Whort. (Pft.) 
247, 255. 

-(when vessel deemed). 7 Am. Dec. 

182, 187, n.; 1 Bouv. Inst. 486. 

At such time and manner, (in power of 
sale in a will). 19 Yes. 387. 

At that time, (in a will). 12 East 589. 

At the date of its passage, (in act of con¬ 
gress). 2 Ct. of Cl. 44S. 

At the day, (in a plea). Yelv. 215. 

At the decease of A., (in a will). 1 Str. 
17. 

At tiie end, (of a year), 49 N. H. 161. 

At the parish of, (in an indictment). 8 
Rob. (La.) 513. 

At the risk of the master and owners, 
(in contract by owners of tug-boat). 8 N. Y. 
375. 

At the term, (in attachment act). 85 III. 
138. 

At the termini, (in railroad tax act). 9 
Vr. (N. J.) 299. 

At the trial, (in a statute). 2 Barn. & C. 
621; 5 C. P. D. 139. 

At the warehouse, (in contract to deliver 
goods). 4 Wheel. Am. C. L. 54. 

At the wholesale factory prices, (in a 
promissory note). 2 Conn. 69. 

At this date, (in a receipt). 11 Ind. 341. 
At twenty-one, (in a bequest). 1 Bro. Cli. 
C. 91; 8 Com. Dig. 1032; 9 Ves. 225. 

-(in a devise). 3 Atk. 427; 4 Mass. 

208; 2 Vern. 417. 

-(in a will). 6 Ves. 245; 7 Id. 421. 

AT AM TT A. —The sister of a great-grand¬ 
father’s grandfather. 

AT A VI A.—A great-grandfather’s grand¬ 
mother. 

ATAVUNCULUS. — The brother of a 
great-grandfather’s grandmother. 

ATAVTJS.—A great-grandfather’s grand¬ 
father. 

ATHA, ATHE, ATT A, or ATTE.— 

In Saxon law, an oath.— Cowell; Spd. Gloss. 

ATHEIST .— Greek: a, without, and Osoc . 
God. ^ 

One who denies, or does not believe in 

the existence of a God. At common law 

an atheist is not a competent witness ; but 


this rule has been abrogated in some and 
modified in others of the States. 1 Greeni. 
Ev. | 369, n. 

ATILIUM.—The tackle or rigging of a 
ship; the harness or tackle of a plow.— Spd. 

Gloss. 

ATMATERTERA.—The sister of a greats 
grandfather’s grandmother. 

ATNEPOS,— See Adnepos. 

ATNEPTIS.— See Adneptis. 

ATPATRUUS.—The brother of a great¬ 
grandfather’s grandfather. 

ATTACHE. —One attached to the suite 
of an ambassador; one attached to a for¬ 
eign legation. 

Attache, (to legation). Baldw. (U. S.) 234, 
239, 240. 

Attached, (by an officer). 16 Mass. 181, 
318, 420. 

-(in return on writ). 11 Pick. (Mass.) 

341. 

- (in record on the issue-roll). 1 Saund 

318. 

-(to a regiment). 11 Mass. 389. 

ATTACHMENT .— Old French: attacker , 
to hold fast, apprehend. Skeat’s iityra. Diet. s. v. 

To attach a person is to arrest him under 
a writ called a “writ of attachment;” to 
attach property is to seize it or place it 
under the control of a court, by means of 
a writ or warrant of attachment. Thus 
the word “attachment” is descriptive both 
of the proceeding itself, and of the writ or 
instrument by which it is effected. 

\ 1. Of th© person.—Attachment of 
the person may be resorted to to compel 
the appearance of a defendant, or attend¬ 
ance of a witness; to bring before the 
court a person charged with contempt, or 
abuse of process, violation of orders of 
court, &c. It differs from arrest, in that 
bail is not taken, but the person attached 
is produced before the court, to be dealt 
with according to the nature of the case.* 


* In England, attachment of the person is of 
two kinds—that employed in ordinary cases of 
disobedience to an order, judgment, &c. or other 
contempt of court committed in the course of a 
suit, and that employed where no suit is pend¬ 
ing. The former kind is one mode of enforcing 
obedience to the orders of the High Court of 
Justice, such as injunctions, orders for discovery 
and production, and certain, judgments. The 
writ is issued by leave of the court, or a judge, 
on notice to the person concerned, and directs 
the sheriff to arrest him. (See Dan. Ch. Pr. 386 


et seq. As to attachment in admiralty practice, 
see Wms. & B. Adm. 299 et seq.) The contem- 
nor then remains in prison until he has cleared 
his contempt, or is discharged. An attachment 
to enforce payment of a sum of money can only 
be issued in the cases mentioned in the Debt¬ 
ors’ Act, 1869, e. g. against a defaulting trustee. 
The other kind of attachment is issued to punish 
disobedience to the queen’s writs, contempt of 
court, disobedience to the rules or awards of a 
court, abuse of the process of a court, forgeries 
of writs, &c. Its peculiarity is, that it “ may be 
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§ 2. Of property. —The laws of the 
several States relating to the attachment 
of property, are by no means uniform; 
thus, in the New England States, it is 
permitted at the commencement of all ac¬ 
tions ex conrractu, while in others, grounds, 
such as non-residence, concealment, &c., 
of the defendant, must be shown by affi¬ 
davit, before the writ or warrant will be 
granted, and a bond or undertaking exe¬ 
cuted, with surety, by the plaintiff, con¬ 
ditioned for the payment by the latter, to 
the former, of all damages he may sustain 
by reason of the attachment. In a few of 
the States attachments are obtainable in 
actions sounding in tort. The levy of an 
attachment gives rise to a lien upon the 
property attached, whether it be found in 
the possession of the defendant or a third 
person, which lien is enforceable, after 
judgment, by execution; the attachment 
itself, however, is dissolved by a judgment 
for the defendant, and in some States he 
may dissolve it by giving a bond for the 
payment of such judgment as plaintiff 
may obtain. Attachments are sometimes 
called “ domestic/ 1 where the defendant is 
a resident, and “foreign,” where he is a 
non-resident of the State. In some States 
this process is called “factorizing” ( q. v.), 
in others, “garnishment” ( q . v.), and in 
others, “ trustee process ” (g. v.) * 

Attachment, (defined). 8 Conn. 334; 12 
Mass. 495 ; 13 Id. 116. 


Attachment, (of goods). 5 Mass. 163; 11 
Id. 319. 

-(of a meeting-house pew). 13 Mass. 

128. 

-(of a ship). 14 Mass. 195. 

-(when a proceeding in rem). 2 Brock 

(U. S.) 125; 39 Pa. St. 50. 

Attachment against goods, (in bank¬ 
ruptcy act). 17 Ch. D. 666. 

ATTACHMENT OF PRIVILEGE.— 

In English law, (1) a process by which attorneys 
and others formerly privileged to sue and be 
sued in a particular court, called the adverse 
party into that court, (2) A writ issued for the 
arrest of a person in a privileged place.— Termes 
de la Ley. 

Attain, (if he should, in a will). 16 East 
412. 

ATTAINDER. —That extinction of civil 
rights and capacities which formerly took place 
when judgment of death or outlawry was re¬ 
corded against a person who had committed 
treason or felony. The two principal conse¬ 
quences were the forfeiture and escheat of the 
land and goods belonging to the criminal (see 
Escheat ; Forfeiture), and the corruption of 
his blood, by which was meant that he became 
incapable of holding or inheriting land, or of 
transmitting a title by descent to any other per¬ 
son. These consequences of attainder were miti¬ 
gated by various acts of parliament, until the 
Stat. 33 and 34 Viet. c. 23 wholly abolished 
attainder, corruption of blood, forfeiture, and es¬ 
cheat, for treason or felony, preserving them, 
however, in the case of outlawry. See 1 Stepli. 
Com. 442; 4 Id. 454; Wms. Real Prop. 126; 
Shelf. R. P. Stat. 456. 

Attainder, (defined). Penn. (N. J.) 764, 
766. 

Attainder, riel of, (in United States con¬ 
stitution). 4 Dali. 14, 18; 4 Wall. (U. S.) 333; 
8 Id. 595; Penn. (N. J.) 766. 


awarded by the discretion of the justices, upon a 
bare suggestion, or of their own knowledge, with¬ 
out any appeal, indictment, or information,” (2 
Hawk. P. C. xxii.); if it is awarded on the com¬ 
plaint of a private person, the latter is called 
the prosecutor (Id. g 1), and the proceedings 
generally take the following course: the prose¬ 
cutor moves lor a rule for an attachment, and on 
this being granted, a writ of attachment issues, 
which commands the sheriff to attach (i. e. arrest) 
the defendant; on the sheriff returning cepi cor¬ 
pus, a motion, of course, is made for a habeas 
corpus to produce the defendant in court, and 
the prosecutor then moves that the defendant be 
sworn to answer interrogatories; the defendant, 
if he does not give bail, is then returned to 
prison ; the interrogatories, which in effect con¬ 
tain the charge against the defendant, are filed, 
and the defendant is examined on them before a 
master, and the examination is referred to the 
queen’s coroner and attorney, on whose report 
the court sentences the defendant to fine or 
imprisonment, or discharges him. (Chit. Pr. 
(12th edit.) 1710 et seq.) Order xliv. of the 
Rules of Court, provides that a writ of attach¬ 
ment shall have the same effect as a writ of 


attachment in chancery; it seems to be consid¬ 
ered by some writers that this abolishes the old 
common law practice above described. 

* Attachment of property is of importance in 
England in two cases—attachment of debts, and 
attachment in the Mayor's Court. Attachment 
of debts is a proceeding employed in actions in 
the High Court where a judgment for the pay¬ 
ment of money has been obtained against a per¬ 
son to whom money is owing by another person ; 
in such a case, the judgment creditor, on appli¬ 
cation to a judge at chambers, may obtain an 
order that all debts owing or accruing from that 
person (who is called the “ garnishee ”) to the 
judgment debtor shall be attached to answer the 
judgment debt. The effect of this order is to bind 
the debt in the hands of the garnishee as soon as 
he is served with the order, so that he cannot 
deal with it until the judgment creditor’s claim 
is disposed of. If he does not dispute the debt, 
he must either pay it over to the judgment cred¬ 
itor, or pay the amount into court. (Rules of 
Court xlv.; Sm. Ac. 207.) As to attachment 
the Lord Mayor’s or City of London Court 
Foreign Attachment. 
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ATTAINT. —I.*tin: attinctus, stained, "for 
tint if the pettv jury he attainted of a false oath they 
are stained w i til ’perjury." Co. Litt. '294 b, 8i)lb. 

(1) A person was said to be attaint when lie 
was under attainder [q. i\) (Co. Litt. 390 b.) 

An attaint, or writ of attaint, was anciently 
a proceeding “ to enquire whether a jurie of 
twelve men gave a talse verdict, that so the judg¬ 
ment following upon it may bee reversed, and 
the partie restored to all that he hath lost.” 
(Finch Law 4S4.) For this purpose a jury 
(called the “grand jury”) was summoned bv a 
writ of attaint to try the validity of the verdict 
of the first, or, as it was called for distinction, the 
“ petty jury,” and if the second jury’s verdict was 
contrary to the first, not only was the first ver¬ 
dict set aside, hut the first jury lost all civil 
rights and became liable to many barbarous 
punishments. Proceeding bv attaint was abol¬ 
ished by 6 Geo. IV. c. 50, \ 60. (Sm. Ac. 173.) 
At the present day, when a verdict is suspected 
of being false or erroneous, a motion is made for 
a new trial. *See Trial. 

Attaint, (in Stat. 3 Hen. VII. c. 1). 3 Mod, 
156. 

ATTEMPT ►— Latin: ad, to, and tentare , to 
strive. 

An attempt to commit a crime is an act 
done beyond mere preparation, with intent 
to commit that crime, and forming part of 
a series of acts which would constitute its 
actual commission if it were not inter¬ 
rupted or were successful. It is immate¬ 
rial whether the offender voluntarily de¬ 
sists from the actual commission of the 
crime or not. Every attempt to commit 
an offeuce is a misdemeanor, unless it is 
otherwise specially provided for. Attempts 
to commit murder and some other crimes 
are felonies. (Steph. Crim. Dig. 29; 1 Rus¬ 
sell on Crimes 188.) In some jurisdic¬ 
tions, if, on the trial of a person indicted 
for a felony or misdemeanor, it appears to 
the jury that he did not commit the of¬ 
fence, but only attempted it, the jury may 
acquit him of the offence, and find him 
guilty of the attempt, as if he had been 
indicted for it. Stat. 14 and 15 Viet. c. 100, 
\ 9; Archb. Cr. PI. 176. 

Attempt, (defined). 11 Ala. 57; 4 Conn. 17. 

- (as including “ intent”). 38 Tex. 382. 

-(distinguished from “intent”). 14 Ala. 

411. 

-(in an indictment). 6 Serg. & R. (Pa.) 

398. 

-(made an offence by statute). 6 Ret. 

tU. S.) 465. 

-— (to bribe, what constitutes). 1 Pa. L, 

Gaz. 455. 

- (to commit crime). 82 Ill. 191; 5 

Cush. (Maas.) 367 ; 5 Park. (N. Y.) Cr. 102 6 

Graft. (Va.) 7)6. ’ 


Attempt, (to discharge a pistol with intern 
to kill, what is not). 5 Park. (N. Y.) Cr. 105. 

--(to enter blockaded port). 4 Cranch 

(U. S.) 185; 1 Binn. (Pa.) 304. 

-(to sell, in chattel mortgage). 4 Biss. 

(U. S.) 128. 

Attempt to administer, (in an indictment). 
4 Car. & P. 369. 

Attempting, (distinguished from “persisting 
in an intention”). 4 Cranch (U. S.) 185. 

Attend to my business, (in power of attor¬ 
ney). 6 Yerg. (Tenn.) 167. 

ATTENDANT. —Owing some duty or 
service; waiting, or depending upon, as a 
court attendant. 

ATTENDANT TERM.— See Term. 

Attending physician, (in life insurance 
policy). 37 N. Y. 580. 

ATTENTAT.—In the civil and canon law, 
any thing wrongfully innovated or attempted to 
be done in a suit, pending an appeal, by the 
judge a quo. — Ayl. Par. 100. 

Attention, (in a letter concerning a bill). 2 
Barn. & Aid. 113. 

ATTERMINARE.—To put off to another 
term; to extend the time for the payment of a 
debt.— Blount; Cowell, 

ATTERMINING.— Extending the time 
within which to pay a debt. 

ATTERMOIEMENT.—A term used in 
the canon law, to signify an arrangement in the 
nature of a compromise or composition. 

ATT E ST—ATTE STATION.—lahn : 

ad, to, and testari, to witness. 

\ 1. Generally.—To attest is literally to 
witness any act or event, but the term is 
now exclusively applied to the signature 
or execution of a document. When A. 
executes a deed in the presence of B., and 
B. signs his name on the document as a 
token of his having witnessed A.’s execu¬ 
tion, B. is said to attest the execution. The 
term is even more commonly applied to 
wills than to deeds. A clause called an 
“attestation clause” is generally written at 
the foot of the instrument as a declaration 
by the attesting witnesses that the instru¬ 
ment was signed or executed in their pres¬ 
ence. If the document is required to be 
strictly proved, the attesting witnesses 
must prove its execution, unless they are 
dead or cannot be fourfd (in which case 
proof of their handwriting must be given), 
or unless the document is admitted. Best 
Ev. 306, 669 
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2 2. An attested copy of a document 
seems to be an examined copy, with a cer¬ 
tificate or memorandum of its correctness, 
signed by the persons who have examined 
it. See Copy. 

Attest, (what is implied by the term). 9 

Mees. & W. 404. 

-(a note or other instrument). 16 Mass. 

290. 

-(a power of sale). 4 Taunt. 223. 

Attestation, (of affidavit, by corporation). 

2 Green (N. J.) 443. 

-(of a deed). 2 Bl. Com. 307 ; 2 Car. 

& P. 325; 1 Steph. Com, 495; 9 Mees. & W. 
404. 

ATTESTATION CLAUSE.— At¬ 

test, 21. 

Attestation of the witnesses in the tes¬ 
tator’s presence, (in statute of wills). 5 Mass. 
227. 

Attested, (defined). 13 Barb. (N. Y.) 17. 
-(distinguished from “executed,” “pub¬ 
lished”). 13 Barb. (N. Y.) 23. 

Attested account, (in a statute). 21 Wend, 
(N. Y.) 399; 22 Id, 400. 

Attested copy, (of reasons of appeal). 119 
Mass. 158. 

Attesting, (a will). 6 Bing. 310 ; 7 Id . 457 ; 

3 Burr. 1773; 2 Car. & P. 488; 8 Cora. Dig. 
409; 8 Yes. 180, 504; 11 Id, 240. 

ATTESTING WITNESS.-One who, 
at the request of the parties to a written 
instrument, signs his name thereto as a 
witness to the execution thereof. 

Attesting witness, (who may be). 115 
Mass, 599. 

ATTESTOR OF A CAUTIONER.— 

In the Scotch law, one who attests the sufficiency 
of a cautioner and agrees to become subsidiarie 
liable for the debt.— Bell; Burrill. 

ATTORN — ATTORNMENT. — nor- 

man-French: attourner , (Britt. 106a, 176a t ) from the 
Latin tornare, to turn in a lathe. (1 Diez418.) Attour - 
ner was used not only to signify the acceptance of a 
new lord by the tenant, but also the transfer of the 
tenant’s services by the old lord to the new, (Britt. 
106 a, 176 a,) so that the primary sense of the word 
seems to be to change or assign. 

2 1. Generally. — Attornment is the 
agreement of the owner of a particular 
estate in land to become the tenant of a 
person who has acquired the estate next 
in reversion or remainder, or the right to 
the rent or other services by which the 
land is held. (Co. Litt. 312a.) Thus, if A., 
being entitled to land in fee-simple, grants 
a lease of it to B., then B. is Ads tenant. 
If, however, A. conveys his reversion to 
C-, in this case B. does not stand in the re¬ 
lation of tenant to C., unless he agrees or 


consents to become his tenant. "And this 
yielding of consent is called an attorn¬ 
ment.” (Shepp. Touch. 253; Litt. § 551.) 
It may be either express (in deed) or im¬ 
plied (in law); thus, if the tenant, aftei 
notice of the grant of the reversion, pay 
his rent to the grantee, this is a good 
attornment in law. Shepp. Touch. 262; 
and see 3 Halst. (N. J.) 315. 

2 2. To Stranger.—In England, by Stat. 11 
Geo. II. c. 19, 2 11, attornments made by tenants 
to strangers claiming title to the estate of their 
landlords are null and void, and their landlord’s 
possession not affected thereby unless made with 
their privity and consent, or in pursuance of a 
judgment or order. The statute proceeds: “or 
to any mortgagee after the mortgage has become 
forfeited.” These words refer to the old form of 
mortgage on condition, and are apparently inap¬ 
plicable to a modern mortgage. The question, 
however, has been deprived of importance by 
Stat. 4 Anne c. 16. 

2 3. On assignment of reversion, &c. 
—Formerly attornment was necessary in most 
cases to perfect the grant of a reversion or re¬ 
mainder, so that the grant was ineffectual until 
it was given. (Shepp. Touch. 253; Lilt. 2 558 
et seq.) Hence, means were appointed in certain 
cases to compel the tenant to attorn. (Touch. 
254, 256.) Now, however, by the Stat. 4 Anne 
c. 16, 2 9, such grants are effectual without the 
attornment of any of the tenants, and the 
grantee of a reversion may sue or distrain on 
the tenants for the rent if he has given them 
notice of the grant. Woodf. Land. & T. 243 ; 1 
Sra. Lead. Gas. 629. 

2 4. In mortgage.—Where a mortgage of 
land or buildings is executed with the intention 
that the mortgagor shall remain in possession, it 
is (or was before the recent act) usual to insert 
in the mortgage a clause of attornment bv which 
the mortgagor attorns tenant to the mortgagee at 
a rent equal to the yearly interest on the debt, 
or sometimes in excess of the interest, so as to 
go towards reduction of the principal. The 
chief advantage of this is to give the mortgagee 
aright of distress if the interest (or principal) 
is not paid. Such an attornment is now a bill 
of sale within the meaning of the Bills of Sale 
Act, 1878, and consequently if the mortgage is 
not registered, and the mortgagor becomes bank¬ 
rupt, the mortgagee would be unable to seize any 
of his chattels. 2 6* See L. R. 6 Eq. 575: Pope 
B. of S. 12. 

ATTORNEY. —"An ancient English 
word, and signifieth one that is set in 
the turue, stead, or place of another; and 
of these some be private . . . and some 
be publike, as attorneys-at-law.” Co. Litt. 
51b, 128a; Britt. 285 b. 

2 1. Private, or attorney in fact.—A 
private attorney is a person appointed by 
another to act in his place, or represent 
him for a certain purpose: the document 
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by which the appointment is made is 
called a “ power or letter of attorney.” See 
Agent ; Power of Attorney ; Proxy ; 
Syndic. 

{ 2. Attorneys-at-law were formerly 
persons admitted to practice in the supe¬ 
rior courts of common law; they con¬ 
ducted proceedings in those courts for 
suitors who did not appear in person. (3 
Bl. Com. 25.) In practice every attorney 
was also a solicitor (q. v.) } and was only 
called an attorney in formal proceedings 
in the common law courts. Now, by the 
Judicature Act, 1873, the expression “at¬ 
torney” is abolished, and the title “So¬ 
licitor of the Supreme Court of Judica¬ 
ture” is substituted. (Jud. Act, 1S73, l 87.) 
The term is still in use in America, and in 
most of the States includes “ barrister,” 
“counsellor,” and “solicitor,” in the sense 
in which those terms are used in England. 
In some States, as well as in the United 
States Supreme Court, “ attorney ” and 
“counsellor” are distinguishable, the for¬ 
mer term being applied to the younger 
members of the bar, and to those who 

m 

carry on the practice and formal parts of 
the suit, while “ counsellor ” is the adviser, 
or special counsel retained to try the 
cause. In some jurisdictions one must 
have been an attorney for a given time 
before he can be admitted to practice as a 
counsellor. 

‘ Attorney, (defined). 10 Barb. (N. Y.) 547. 

-(distinguished from “counsellor”). 1 

Sandf. (N. Y.) 569; 1 E. D. Smith (N. Y.) 318. 

-— (does not include practitioners in jus¬ 
tice^ courts). 8 Barb. (N. Y.) 355. 

-(when means “attorney-at-law”). 2 

La. Ann. 839; 6 Id. 706; 16 Id. 575. 

-(appearance by, in justice’s court). 14 

Wend. (N. Y.) 161; 15* Id. 215, 652. 

-(authority by warrant of). Barnes 48. 

- (contract bv, when binds principal). 

23 Wend (N. Y.) 440; 10 Id. 87; 4 Wheel. 
Arm C. L. 226; 7 Id. 442. 

-(covenant by, in a deed). 11 Sere. & 

R. (Pa.) 129. 

-(execution of deed by). 9 Co.76; 2 East 

142; Ld. Raym.1418; 6T.R.176; 7 Mass. 14. 

-(in a statute). 4 Ala. 615 ; 6 Blackf. 

(Ind.) 420; 1 E. L. & E. 250; 15 Jur. 554; 
20 L. J. Q. B. 17. 

-(note signed as). 8 Pick. (Mass.) 56. 

-(pie* of privilege). 1 Bos. & P. 4; 4 

Burr. 2109; 2 Dow. P. C. 51; 1 Salk. 1; 7 T. 
R 25; 1 Wils. 298; 2 Id. 232; 2 W. Bl. 1085. 

-(powtr of). 1 J. J. Marsh. (Ky.) 295; 

8 Pick. (Mass.) 490; 7 Wheel. Am. C. L. 397; 
l Jac. & W. 180 


Attorney, (power of, to seal deeds). 9 Wer.d. 
(N. Y.) 56, 76; 22 Id. 649. 

-(power of court to punish, for miscon¬ 
duct). 13 Wall. (U. S.) 335. 

- (release executed in name of). 20 

Wend. (N. Y.) 251. 

-(suit against, for money collected). 15 

Wend. (N. Y.) 302. 

Attorney in fact, (as distinguished from 
“attorney-at-law”). 47 Barb. (N. Y.) 116. 

-(signature to a deed). 4 Hen. & M. 

(Va.) 184. 

Attorney or agent, (in arbitration statute) 
3 Serg. & R (Pa.) 2. 

Attorney or attorneys, (in power of at¬ 
torney). 5 Pet. (U. S.) 132; 7 Wheel. Am, C 
L. 398. 

ATTORNEY-GENERAL.— 

§ 1. Of the United States. —An offi¬ 
cer appointed by the president, and a 
member of his cabinet. He is the chief 
law officer of the government, his duties 
being to prosecute and defend all suits in 
the supreme court, in which the general 
government is interested, and to advise 
the president and heads of departments, 
upon matters of law submitted to him. 
His opinions on such matters are pub¬ 
lished in a series of quasi reports, known 
as the “Opinions of the Attornevs-Gen- 
eral ” 

2 2. Of the States. —There is also an 
attorney-general in each State, or an offi¬ 
cer having similar powers, whose duty it is 
to appear for the State, and perform such 
functions as the statutes of the State pre¬ 
scribe. 

\ 3. In England, the attorney-general is 
the principal counsel of the crown. As coun¬ 
sel, he is bound to conduct prosecutions and 
other legal proceedings on behalf of the crown, 
if required to do so. He also acts as representa¬ 
tive of the crown in matters connected with 
charities, patents, and in criminal proceedings 
instituted by government. His functions are, 
however, political, as well as legal, for he ia 
almost invariably a member of the House of 
Commons, and is appointed to his office on the 
advice of the government for the time being; 
there is therefore a change of attorney-general 
on every change of government. In the House 
of Commons he answers questions on legal mat¬ 
ters of public interest, and has charge of govern¬ 
ment measures relating to legal subjects. The 
Prince of Wales has an attorney-general, and 
when there is a queen consort ^he has one also. 
3 Steph. Com. 274; 5 P. D. 114. 

ATTORNMENT.— See Attorn. 

AU BESOIN. —In case of need. A French 
phrase sometimes incorporated in a bill of 
exchange, to indicate where payment may be 
sought, in case the drawee fails or refuses to pay 
the bill. Story Bills § 65. 
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AUCTION .— Latin: audio, from augere, to 
Increase. 

A vendue, or public sale of property to 
the la6t increaser of the price, or highest 
bidder; generally conducted by a person 
licensed for that purpose, and called an 
“ auctioneer ” ( q. v.) In sales by auction, of 
real estate, it is unlawful, where a sale is 
stated to be without reserve, for the vendor 
to employ a person to bid at the sale, but 
the vendor may, in the particulars or con¬ 
ditions of sale, reserve the right to bid, 
and employ a person to bid accordingly* 
At common law the employment of a 
puffer made a sale by auction void, in all 
cases: the rule has been altered by statute 
so far as sales of real estate are concerned, 
but still applies in England to sales of 
goods. As to the American rules upon 
this subject the statutes of the several 
States should be consulted. 

Auction, (defined). 48 Barb. (N. Y.) 109, 
113. 

-(bid by letter). 3 Bibb (Ky.) 367. 

-(in a statute). 48 Barb. (N. Y.) 113; 

28 Ohio St. 479; 1 Barn. & Aid. 100; 1 Dow. 

in. 

in city ordinance). 18 Kans. 271. 
sale of land at). 1 Pet. (U. S.) 138, 

145. 

AUCTIONARIUS.— One who bought 
and sold again at an increased price; an auc¬ 
tioneer.— Spel. Gloss . 

AUCTIONEER.—One who conducts 
an auction ; one authorized or licensed by 
law to sell lands or goods at public auction. 

Auctioneer, (defined). 9 'Wheat. (U. S.) 
647 ; 12 Id, 443 ; 63 Ind. 468 ; 2 H. Bl. 555. 

- (distinguished from “jobber”). 4 

Sandf. (N. Y.) Ch. 587. 

- (agent for both parties). 16 Wend. 

(N. Y.) 28 ; 20 Id. 431. 

-(authority of, as agent). 2 Taunt. 46. 

-— (in Stat. 19 Geo. III. ch. 36, 3 

and 4). 13 Price 636. 

AUCTOR.—In the Roman law, an auc¬ 
tioneer. In the civil law, a grantor or vendor 
of any kind. 

Audi alteram partem: Hear the other 
side. Do not condemn a man unheard. 

AUDIENCE . —Latin : audire , to hear. 

A hearing. See Court of Audience. 

AUDITA QUERELA.—In the old 

common law practice, a writ given in or¬ 
der to afford a remedy to the defendant in 


an action where matter of defence (such 
as a release) had arisen since the judg¬ 
ment, and on which the defendant applied 
to the court, whence the name audita 
querela defendentis (Archb, Pr. 510; 2 Wms. 
Saund. 439; 3 Bl. Com. 405), “the defend¬ 
ant's complaint having been heard.” The 
proceeding by audita querela is abolished 
in England, the present practice being to 
apply for a stay of execution or other 
relief against the judgment. (Rules of 
Court xlii. 22.) It is still retained in some 
of the States in which the common law 
practice yet prevails, but generally, the 
relief is granted upon motion as in Eng¬ 
land. See 15 Am. Dec. 692, 695, n. 

Audit, (in a statute). 3 Den. (N. Y.) 391. 

Audited, (in a statute). 60 How. (N. Y.; 
Pr. 260. 

AUDITOR .— Latin: audire, to hear. 

(1) A government official upon whom 
rests the duty to inspect the accounts of 
disbursing officers, and to audit or exam¬ 
ine claims against the government before 
their payment. (2) An officer (generally 
more than one) appointed by the court in 
actions involving accounts, to examine the 
accounts between the parties, and to ascer¬ 
tain and report the balance. 

Auditor, (defined). 100 Mass. 193. 

-(appointed by consent of parties). 6 

Cranck (U. S.) 8. 

- (in State constitution). 51 Wis. 636. 

AUGMENTATION. — (1) An old English* 
court erected 27 Hen. VIII. empowered to hear 
and determine suits and controversies relative to 
abbeys and monasteries; it was abolished in the 
reign of Queen Mary. (2) The increase of the 
revenue of the crown, arising from the suppres¬ 
sion of monasteries, and the confiscation ot their 
property. 

AULA REGIA, or AULA REGIS.— 
The king’s hall or palace. The name of a su¬ 
preme court established by William the Con¬ 
queror in his own hall or palace. For an ac¬ 
count of this court see Bouvier , and the refer¬ 
ences there given. 

AULNAGE.-^e Alnage. 

AULNAGBR-&6 Alnager. 

AUNCEL WEIGHT, —An ancient mode 
of weighing. “A kind of weight with scales 
hanging, or hooks fastened to each end of a staff) 
which a man lifting up upon his forefinger or 
hand, discerneth the quality or difference be¬ 
tween the weight and the thing weighed.” It 
was finally abolished by Stat. 22 Car. II.— Wlior* 
ton. 
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AUNT.—The sister of either parent. 

AUTER ACTION PENDANT.— 

Another notion pending. In pleading, 
either at law or in equity, the plea of 
another notion pending for the same de¬ 
mand is a good defence, and if sustained 
abates the action in which it is interposed. 
See Abatement, ? o. 

AUTER DROIT.—A person is said to 
be entitled to something in auter droit , i. e. 
in right of another, when he is entitled in 
a representative capacity, e. g. as trustee, 
executor, guardian, &c. Sse Merger; 
Right. 

AUTER VIE.— See Tenant for Life. 

AUTHENTIC ACT.—A civil law term 
for an act ( q . u.), e. g. a deed, contract, &c., 
executed before an authorized officer or 
notary ; or attested by a public seal, &c. 
The phrase is also in use in Louisiana. 
See La. Civ. Code, Art. 2231. 

Authentic act, (of notary). 9 Pet. (U. S.) 
625. 

AUTHENTICATION. — Attestation, 
or certification. Thus, a document or 
record is said to be authenticated when it 
is properly attested or certified by an 
authorized person, so as to be admissible 
in evidence in the courts. See Foreign 
Judgment; Records. 

Authentication, (of certificate on a mort¬ 
gage). 19 Ohio St. 291. 

AUTHENTICS.—(1) An anonymous col¬ 
lection and translation of the novels of Justinian. 
(1 Mack. Civ. L. $ 72, n. (c). (2) Extracts from 

the novels inserted in the Code and Institutes. 
Id. n . (b).— BurrUl . 

Author, funder copyright law). 2 Blatchf. 
(U. S.) 39, 40; 4 Id. 125; Taney (U. S.) 72; 4 
Wash. (U. S.) 48; L. R. 3 H. L. 100. 

AUTHORITIES.—Constitutional pro¬ 
visions, statutes, decisions of courts, and 
opinions of text-writers, cited or referred 
to, as sustaining a rule of law contended 
for. 

AUTHORITY.— 

1 1. Generally.— A person is said to be 
authorized or to have an authority when 
ne is in such a position that he can act in 
a certain manner (defined by the au¬ 
thority)—(1) without incurring the lia¬ 
bility to which he would be exposed in 


the absence of the authority; and (2) so 
as to produce the same effect as if the 
person granting the authority had himself 
done the act. Thus, if I authorize A. to 
sell goods for me, and he does so, he incurs 
no obligation as respects me for so doing, 
and confers a good title on the purchaser. 
See Agent. 

\ 2. Express, implied, customary, 
statutory. —With reference to the mode 
of its creation, an authority may be either 
express (as in the above instance), implied 
(or inferred), (Sin. Merc. L. 110, 125), im¬ 
plied in law, or customary, e. g. the right of 
the lord of a manor to make grants of land 
in the manor, (Co. Litt. 52b), or statutory, 
&c. See Factors’ Acts. 

\ 3. General, special, limited. —With 
reference to its extent, an authority may 
be general, to act in all the principal's 
affairs, or special, concerning some par¬ 
ticular object, e. g. to buy a particular 
piece of land; it may be limited by cer¬ 
tain instructions as to the conduct he is to 
pursue, or unlimited, i. e. leaving his 
conduct to his discretion. Sm. Merc. L. 
113. See Agency. 

§4. Naked; coupled with an inter¬ 
est. —A mere, bare, or naked authority 
is an authority which exists only for 
the benefit of the principal, and which, 
therefore, the agent must execute in ac¬ 
cordance with his directions, as opposed 
to an authority coupled with an interest, 
where the person vested with the authority 
has a right to exercise it, partly or wholly, 
for his own benefit. (See Co. Litt. 49b, 
52b, 113a, 181b.) Thus, an authority to 
collect debts, given by the owner of a busi¬ 
ness on his assigning it to a purchaser, is 
an authority coupled with an interest, be¬ 
cause the purchaser, by purchasing the 
business, has acquired the right to obtain 
the benefit of it. (Chit. Cont. 192.) A 
mere authority is revocable by the grantor 
at any time; one coupled with an interest 
is not. See Power; Warrant. 

§ 5. Administrative.—In the English 
law relating to public administration, an au¬ 
thority is a body having jurisdiction in certain 
matters of a public nature. Thus, sanitary au¬ 
thorities have powers in relation to the public 
health; of a similar nature are prison authori¬ 
ties, local authorities for the execution of the 
Artisans* Dwellings Acts, &c., all of which have 
only a local jurisdiction. Lighthouse authori¬ 
ties, on the other hand, are divided into general 
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lighthouse authorities (e. g. the Trinity House), 
and local lighthouse authorities. Merch. Shipp. 
Act, 1854, g 389. # 

§ 6. Of officers. —The power conferred 
upon an officer, (e. g. a judge), to compel 
obedience to hia commands or orders law¬ 
fully promulgated. 

Authority, (coupled with an interest). 10 
Pet. (U. S.) 564. 

-(in a statute). 3 Sandf. (N. Y.) 137. 

-(judicial, exercise of). 1 Day (Conn.) 

328; 2 Chit. Gen. Pr. 153; 2 East 244; 8 Id. 
319; 8 T. R. 454. 

-(of agent of corporation). 3 Wheel. 

A.m. C. L. 448. 

-(of arbitrators). 6 Mass. 46; 6 Serg. 

& R. (Pa.) 166. 

-(of commissioners in bankruptcy). 2 

W. Bl. 1141. 

-(of executors, to sell). Co. Litt. 112 b, 

113a; 15 Wend. (N. Y.) 610. 

-(of a justice of the peace out of com¬ 
mission). 2 Green (N. J.) 26. 

- (of majority of road commissioners). 

5 Binn. (Pa.) 481. 

-(revocation of). 3 Halst. (N. J.) 116. 

- (to arbitrators, by submission). 1 

Wheel. Am. C. L. 433. 

-(to borrow money). 2 Pick. (Mass.) 

345. 

- (to executors, by devise). 3 Day 

(Conn.) 385. 

-(to overdraw, distinguished from “ per¬ 
mission”). 32 Barb. (N. Y.) 68. 

-(to sell land). 6 Crancli (U. S.) 87. 

- (to sell land, in a will). 3 Binn. 

(Pa.) 69. 

-(used in the sense of “obligation”). 

20 Md. 449, 468. 

Authority to several, (to contract.) 12 
Mass. 189, 194. 

-(how exercised). 6 Johns. (N. Y.) 

39; 21 Wend. (N. Y.) 178, 211; 23 Id. 324; 5 
Binn. (Pa.) 481; 1 Bay (S. C.) 354; 1 McCord (S. 
C.) 60; 9 Barn. & C. 648; 1 Bos. & P. 229; 1 
Dow. & Ry. 259 ; 9 East 246; 1 Str. 117; 3 T. 
R. 38, 380, 592; 2 Vern. 514; 19 Yes. 463; 2 
W. Bl. 1017; Yelv. 27. 

-(judicial). Coxe (N. J.) 144; 1 Green 

(N. J.) 268. 

Authorize, (in charter of corporation). 12 
Wheat. (U. S.) 52. 

Authorized and empowered, (agent of 
corporation, to sell real estate). 3 Wheel. Am. 
C. L. 450. 

-- (directors of company, to appoint 

agents). 7 Conn. 219. 

- (in a statute). 66 Barb. (N. Y.) 452. 

- (in a will). 5 Yes. 506. 

AUTOCRACY.—An unlimited mon¬ 
archy. A government at the will of one 
man, called an autocrat. 

AUTONOMY.—A state of indepen¬ 
dence, in which exists the right of self- 
government. 


AUTREFOIS ACQUIT. —Formerly 
acquitted. A plea in bar to a criminal 
prosecution, to the effect that the prisoner 
has been already tried for the same offence, 
before a court of competent jurisdiction, 
and has been acquitted. Such a plea, if 
true, is a good defence. The rejection of 
a bill of indictment by a grand jury is not 
an acquittal. Archb. Cr. PI. 136; 4 Steph. 
Com. 401; 17 Wend, (N. Y.) 386. 
Plea. 

AUTREFOIS ATTAINT. — Formerly 
attainted. A plea in bar to a prosecution. 
Formerly if a man was attainted of treason or 
felony, he could not be indicted for another fel¬ 
ony while the attainder remained in force, 
because he was considered dead in law. But by 
the Stat. 7 and 8 Geo. IY. c. 28, \ 4, attainder is 
no bar to an indictment, except for the same 
offence, and in effect the plea of autrefois attaint 
is now obsolete. Archb. Cr. PI. 143. 

AUTREFOIS CONVICT. — Form¬ 
erly convicted. A plea in bar to a crimi¬ 
nal prosecution, by which the prisoner 
alleges that he has been already tried and 
convicted for the same offence before a 
court of competent jurisdiction. Such a 
plea, if true, is a good defence. Archb. 
Cr. PI. 140; 4 Steph. Com. 403. 

AUXILIUM.—Aid or tribute paid bv the 
feudal vassal to his lord. It was sometimes uaid 
in money and sometimes in services. 

AUXILIUM CURIJE.—An order of the 
court summoning one party, at the suit and 
request of another, to appear and warrant some¬ 
thing.— Bouvier . 

AUXILIUM REGIS.—A subsidy or toll- 
age paid to the king.— Cowell ; Spel. Gloss. 

AUXILIUM VICE COMITI.—A duty 
formerly paid to sheriffs.— Cowell . 

AVAIL OF MARRIAGE.—Value of 
marriage. A term used in the Scotch law. 

Available capital, (of company). L. R. 

2 H. L. 99. . . . _ . 

Available means, (as distinguished from 
“money”). 13 N. Y. 215. 

- (in an assignment). 13 N. Y. 219. 

Avails, (in a will). 22 Wend. (N. Y.) 139. 

AVAL.—A term used in the French law, to 
designate the guaranty of a bill of exchange or 
promissory note. 

AVENAGE.-A certain quantity of oats 
given, under the old English law, to a landlord, 
in lieu of rents or services.— Cowell. 

A VENTURE.—An accident or mischance 
causing the death of a man without feJ >ny. 
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AVER. — Latin: ad, to, and verum, the truth; 
French : nvrrrr. 

To affirm, allege or assert; to declare 
positively. In pleading—to state facts 
positively and not by way of argument or 
inference. (See Averment.) The primary 
meaning of aver was to verify or prove to 
be true, e. g. to aver a writ. Litt. $ 691. 
SYe Verification. 

AVER CORN.—A rent reserved to re¬ 
ligious houses, to be paid by their tenants in 
corn. 

AVER LAND.—Land ploughed and man¬ 
ured by the tenant for the use of the lord. 

AVER PENNY.—Money paid in lieu of 
doing the king’s averages. See Average, \ 5. I 

AVERAGE . — Italian: avaria , and Butch, 
haverij. avarij, signifying damage from perils of the 
sea: French, avnrie; German, havarie . signifying (1) 
damage from perils of the sea; (2) harbor duty, whence 
it is said that the word comes from hcifen or haven . a 
harbor; an ingenious and plausible suggestion is that 
it comes from the Arabic ‘awar^damage, injury. 
Diez Eiym. Wortb.; Littre Diet. s. v. 

I 1. In the ordinary sense of the word, 
average is where goods on board a ship, or 
p:irt of the ship herself, are lost or dam aged. 

I 2. Simple or particular average.— 
Simple, petty, or particular average is 
where any damage is done to the cargo or 
vessel by accident or otherwise, but not for 
the general benefit of the ship and cargo, 
such as the loss of an anchor or cable, the 
starting of a plank, the turning sour of a 
cargo of wine, “ which are all losses which 
rest where they fall,” (Maud. & P. Mer. 
Sh. 320, n. (h); that is to say, the loss in 
each case is borne by the owner of the 
thing damaged or lost, or the person who 
has insured him. See Memorandum. 

? 3. General average. —The term aver¬ 
age, however, is usually applied to cases of 
general (or gross) average, which is a highly 
important branch of maritime law. Gen¬ 
eral average is where any loss or damage 
is voluntarily and properly incurred in re¬ 
spect of the goods or of the ship for the 
general safety of the ship and cargo; in 
this event the law provides that an equit¬ 
able adjustment and distribution of the 
loss shall be made between all the parties 
interested, each contributing his share. 
(Maud. <fc P. Mer, Sh. 320; Sm. Merc. L. 
328; 3 Q. B. D. 425.) The simplest and 
oldest case of general average occurs where 
goods are thrown overboard in a storm for 
the purpose of saving the ship and the rest 


of the cargo; here the several persons in¬ 
terested in the ship, freight and cargo must 
contribute rateably to indemnify the per¬ 
son whose goods have been sacrificed 
against all but his proportion of the gen¬ 
eral loss. (Id. 321.) This is the celebrated 
rule of the Lex Rhodia de jactu: “Lege 
Rhodia cavetur, ut si levnndae navis gratia 
jactus mercium factus est, omnium contri- 
butionesarciatur quod pro omnibus datum 
est.” (Digest XIV. 2, fr. 1. See Jettison.) 
So where a ship was in the course of her 
voyage run foul of by another ship, owing 
to the violence of the wind and weather, 
and was damaged, and the master was in 
consequence obliged to cut away part of 
the rigging, the expenses of repairs were 
held to be a general average. Maud. & P. 
Mer. Sh. 322; 3 Mau. & Sel. 482; 2 Q. B. 
D. 91, 295. See also 2 C. P. D. 578, 585; 
5 Q. B. D. 286. See Adjustment; Contri¬ 
bution. 

§ 4. Average also denotes some petty 
charges, such as towage, beaconage, &c., 
which the owner or consignee of goods 
shipped on board a vessel is bound to reim¬ 
burse the master or shipowner. It is gen¬ 
erally stipulated for in the bill of lading. 
(Sm. Merc. L. 319.) In Molloy, however 
(p. 270), average, or petty average, is said 
to be “a small recompence or gratuity for 
the master’s care over the lading.” The 
etymology of the word in this sense is un¬ 
explained. 

§ 5. A service by horse or carriage anciently 
due to the lord from a tenant. 

$ 6. Stubble, or remainder of straw and grass 
left in corn-fields after harvest.— Abbott . 

Average, (general, defined). 4 Mass. 548. 
in a contract). 117 Mass. 523. 
in insurance policy). 1 Wheat. (U. 
S.) 227, 7i. (1); 3 Bosw. (N. Y.) 386. 

AVERIA. —In old English law, this term 
was applied to working cattle, such as horses, 
oxen, &c. 

AVERIIS CAPTIS IN WITHER¬ 
NAM.— A writ which, in England, issues 
against one who has unlawfully taken the cattle 
of another and driven them out of the county. 

AVERMENT.—In pleading.— 

A statement of facts made positively, 
and not by way of argument or inference. 
Anciently the term was used to designate 
the conclusion of a pleading in which 
new affirmative matter is pleaded, where 
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the offer to verify is made. This is now 
called the “ verification ” (q. v,) 

Averment, (defined). Minor (Ala.) 420; 5 
Johns. (N. Y.) 211, 220, 430. 

-(construction of, in statute relating to 

dower). 4 Hen. & M. (Va.) 23. 

-(distinguished from “ colloquium /* 

“innuendo.”). 5 Johns. (N. Y.) 220, 430. 

- (in an indictment for libel). Cowp. 

683. 

-(in pleading). 1 Saund. 117, n, y 235, 

n .; 2 Id, 61 n . (g); 1 Wils. 338. 

AVERSIO.—An averting or turning away. 
A term used to designate a sale in gross or bulk. 

AVERSIO PERICULI.—An averting or 
turning away of peril. A term applied to a con¬ 
tract of insurance. 

AVERUM.—Goods, property, substance; a 
beast of burden.— SpeL Gloss . 

AVET.—A term used in the Scotch law, sig¬ 
nifying to abet or assist. 

AVIA.—A grandmother. 

A VIATICUS.—A grandson. 

AVIZANDUM.—A term used in the 
Scotch practice, signifying advisement, delibera¬ 
tion. 

Avocation, (in Sunday Act). 9 Ind. 112; 14 
Id, 396. 

AVOID. —To avoid a transaction is to 
make it void. A person is said to avoid a 
contract by setting up as a defence in a 
legal proceeding taken to enforce it, some 
defect which prevents it from being en¬ 
forceable. Thus, if an action is brought 
against a person on a contract either void 
or voidable by him, he avoids it by setting 
up that defence: similarly if he brings an 
action to have a voidable contract, settle¬ 
ment, &c., declared void. 

AVOIDANCE.— 

§ 1. The operation of making a transac¬ 
tion void. Thus, a bond is said to be con¬ 
ditioned for avoidance when it contains a 
condition providing that it shall be void on 
a certain event. See Bond ; Condition ; 
Void. 

2 2. In pleading 1 .— Alleging new matter 
in answer to a pleading, as a reason why 
the matter therein pleaded should not 
have its ordinary legal effect. 

2 3. In English, eoolesiastical law.— 
The vacancy in a benefice when there is no in¬ 
cumbent* 


AVOIRDUPOIS.— The name of a 
system of weights (sixteen ounces to the 
pound) used in weighing articles ether than 
medicines, metals, and precious stones. 

AVOUCHER.— See Voucher. 

AVOW.— To acknowledge the doing 
of an act and justify it. See Replevin. 

AVOWANT.— See Replevin. 

AVOWEE.— See Advowee. 

AVO WRY.— See Replevin. As to the 
old law of avowries, see Co. Litt. 268a, 
269 a. 

Avowry, (defined). 6 Hill (N, Y.) 284. 

AVOWTERER.—According to the Termes 
de la Ley, an avowterer is an adulterer with 
whom a married woman continues in adultery. 
See Advowtry. 

AVULSION .—Latin : aveUere f to pluck or 
tear away. 

A severance of a large portion of the 
soil from the estate of one person, and re¬ 
moval of it to the estate of another, by the 
immediate and perceptible action of a 
stream. 

AVUNCULUS.—The brother of a mother 

AVUNCULUS MAGNUS.—The 
brother of a grandmother. 

AVUNCULUS MAJOR—The brothel 
of a great-grandmother. 

AVUNCULUS MAXIMUS. — The 
brother of a great-great-grandmother. 

AVUS.—A grandfather. 

AWAIT.—A term used in old statutes, 
signifying a lying in wait, or waylaying. 

AWARD . —Old French : eswardeir , esgardeir, 
to examine into, adjudge. Skeat Etym. Diet. s. v. 

2 1. To award is to adjudge. Thus, a jury 
is sometimes said to award damages when 
it assesses the amount ( see Verdict), and a 
court awards an injunction when it grants 
an order for that purpose. See Injunction. 

2 2. Of arbitrator. —Most commonly, 
however, award signifies the decision of an 
arbitrator or of commissioners. (See Ar¬ 
bitration.) No precise form of words is 
necessary, provided that the decision is 
expressed, that it follows the submission, 
and that it is certain and unambiguous: 
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otherwise ihe whole or part of it may be 
set aside by the court. It is signed by the 
persons making it, and is then deemed to 
be published so far ns the authority of the 
arbitrator is concerned. The award is con¬ 
sidered as published for all purposes when 
notice of its execution has been given to 
the parties. 

{ 3. Effect of.—An award is conclusive 
and binding on the parties, unless set aside, 
or unless the matter is referred back to the 
arbitrator for re-consideration. An arbi¬ 
trator may, however, give his award in the 
shape of a special case for the opinion of 
the court. 

| 4. Enforcement of.—When a sub¬ 
mission to arbitration can be made a rule 
of court, the award may be enforced by 
execution like a judgment; when it can¬ 
not be made a rule of court, it may be 
enforced by action. The award on a com¬ 
pulsory reference has the same effect as the 
verdict of a jury, so that judgment may be 
signed on it. Archb. Pr. 1334 et seq. 

Aw ABU, (defined). South. (N. J.) 833. 

-(how fax a contract). 43 Ala. 521. 

of an umpire). 2 Watts (Pa.) 75. 
of arbitrators). 2 Halst. (N. J.) 391. 


Award, (under parol submission) 23 Wend. 
(N. Y.) 363. 

-(when equivalent to a judgment). 6 

Ala. 195; Morse Arb. 489. 

Award finax, (what words will create). Core 
(N. J.) 255. 

AWAY-GOING CROP.— One which 
has been sown or planted during a tenancy, 
but is not ready for gathering until after 
its expiration. Sometimes the outgoing 
tenant has the right to cut and take away 
the crop when it is ripe, either by agree¬ 
ment or custom; sometimes the incoming 
tenant is bound to buy the crop of him 
at a valuation. Woodf. L. A T. 714; 1 
Sm. Lead. Cas. 598. See Emblements. 

AWM.—A term used in old English statutes, 
signifying a measure used in measuring Rhenish 
wines. 

AYANT CAUSE. —A term of the 
French law, signifying an assignee. The 
term is used with that meaning in Louisi¬ 
ana. 

AYIiE. —See Aiel. 

Ay UNTAMIENTO.—A term used in 
Spanish-American law, to designate the govern¬ 
ing body or council of a municipality. 


B. 


B, as the second letter of the alphabet 
is used to distinguish the second page of 
a book, the second subdivision of an alpha¬ 
betical list or index, the second foot note 
on a printed page, Ac., from the first and 
following ones which are marked a, c, d, 
etc. For its use as an abbreviation, see 
Table of Abbreviations, ante p. v. 

BACBEREND, or BACKBEREND.— 
An old English law term for a thief caught with 
the stolen goods in his possession (upon his back). 
— Spei. Gloss.; Bract. 150b. 

BACHELOR. —(1) The holder of an 
inferior degree conferred by a college or 
university, e . g. a bachelor of arts, bach¬ 
elor of law, Ac.; (2) a kind of inferior 

knight; an esquire; (3) a man who has 
never been married. 

^ACE-BOND.—In Scotch law, an instru¬ 
ment similar to the English declaration of trust. 


Back lands, (in a will). 22 Wend. (N. Y.) 
148. 

BACK-WATER. — (1) Water in a 
stream turned or kept back, or caused to 
re-flow by some obstruction, or dam lower 
down the stream ; (2) water caused to 

flow backward from a steam vessel by rea¬ 
son of the action of its wheels or screw. 

BACKADATION.—Money paid to post¬ 
pone the delivery of stock when the price is 
lower for future than for present deb very.— 
W barton. 

Backer, (in indorsement on note). 2 Hil] 
(N. Y.) 80. 

BACKING A WARRANT is where 
a magistrate indorses a warrant which has 
been issued by a magistrate of another dis¬ 
trict or jurisdiction, in order that it may 
be executed within the jurisdiction of 
the magistrate making the indorsement 
Stone Just. 113. 
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Backward and forward, (in marine in¬ 
surance policy). 1 Taunt. 463. 

BACON. —Francis Bacon was born on 
the 22d January, 1560-1, entered as a stu¬ 
dent at Gray’s Inn about 1577, was called 
to the bar in-1582, entered parliament in 
1584, was made a kind of queen’s counsel 
under Elizabeth, and king’s counsel under 
James I.; was created solicitor general 
in 1607, attorney general in 1613, privy 
councillor in 1616, lord keeper in March, 

1616- 17, and lord chancellor in January, 

1617- 18. In 1618 he was created Baron 
Verulam, and in 1620 Viscount St. Albans. 
In the following year he was accused of 
corruption in his office; and, on his con¬ 
fession, he was deprived of the Great Seal, 
fined and imprisoned. He was afterwards 
pardoned, but his health had begun to fail, 
and he died on the 9th of April, 1626. 
— Foss Biog. Diet. His principal legal 
works are the reading on the Statute of 
Uses, and some essays on law reform, but 
they are insignificant compared with his 
philosophical writings. 

BACULUS. —A rod, staff) or wand, used in 
old English practice, in making livery of seisin 
where no building stood on the land (Bract. 40); 
a stick or wand, by the erection of which on the 
land involved in a real action, the defendant was 
summoned to put in his appearance; this was 
called baculus nuntkdorius. 3 Bl. Com. 379. 
See Annulus et Baculus. 

Bad articles, (he makes, in slander). 4 
Wend. (N. Y.) 537; 8 Wheel. Am. C. L. 115. 

Bad woman, (in declaration for slander). 127 
Mass. 487, 490. 

BADGE. —A mark, sign, or token ; an 
attending circumstance indicative of the 
existence of some extrinsic fact, e. g. the 
possession of goods by the seller after the 
sale, is sometimes a “ badge of fraud.” The 
more frequent meaning of the word is, a 
distinctive mark or token worn by police 
officers, watchmen, corporate employes, 
and others, who are compelled to wear it 
by law, or the regulations of some superior. 

BADGER .— -French: bagage , a bundle, and 
thence is derived bagagier , a carrier of goods. 

One that buys corn or victuals in one place, 
and carries them to another to sell and make 
profit by them. And such a one is exempted in 
the Stat. 5 and 6 Edw. VI. c. 14, from the pun¬ 
ishment of an ingrosser within that statute. But 
by 5 Eliz. c. 12, badgers are to be licensed by 
the justices of the peace in the sessions; whose 
licences will be in force for one year, and no 


longer, and the persons to whom granted must 
enter into a recognizance that they will not by 
color of their licences forestal, or do any thing 
contrary to the statutes made against forestalled, 
ingrossers and regrators. If any person shall act 
as a badger without licence, he is to forfeit £5, 
one moiety to the king, and the other to the 
prosecutor, leviable by warrant from justices of 
the peace, &c.— Jacob. 

Badly and negligently conducted him 
self, (in indictment). 1 Str. 2. 

BAGGAGE.—Such apparel and per¬ 
sonal effects, ornaments, &c., as a traveler 
carries for his own use or convenience 
upon a journey; luggage. As to what ar¬ 
ticles are or are not baggage, within the 
law relative to the liability of a carrier or 
innkeeper, see the cases referred to below. 

Baggage, (defined). 6 Blatchf. (U. S.) 61; 
Id. 538 ; 1 Newb. Adm. (U. S.) 494. 

- (distinguished from “ goods and mer¬ 
chandise”). 45 Barb. (N. Y.) 218. 

-(in carrier’s contract). 106 Mass. 14G. 

-(liability of carrier for). 10 Blatchf. 

(U. S.) 16; 13 Ill. 178; 56 Ill. 212; 6 Hill (N. 
Y.) 586; 3 Barb. (N. Y.) 388; 106 Mass. 146; 
54 Mo. 385; 9S Mass. 371; 1 Pick. (Mass.) 50; 
4 Bosw. (N. Y.) 225; 1 Hilt. (,N. Y.) 499; 10 
How. (X. Y.) Pr. 330; 10 Cush. (Mass.) 506: 
4 E. D. Smith (N. Y.) 178; Id. 453; 14 Pa. Sk 
129; 13 Wend. (N. Y.) 611; 19 Id. 534; 25 Id. 
459; 26 Id. 591; 2 Wheel. Am. C. L. 553; 5 
East 428. 

- (for which innkeeper is liable). 11 

Md. 434 ; 13 Id. 126 ; 33 Ind. 379 ; 12 How. (N. 
Y.) Pr. 151. 

-(property intended for sale, not). 56 

Ill. 293; 10 Cush. (Mass.) 506 ; 2 Bosw. (N. Y.) 
589. 

-(when money is). 30 N. Y. 594; 1 

E. D. Smith (N. Y.) 95. 

-(money in trunk not considered as). 9 

Wend. (N. Y.) 85, 117. 

-(when watch or jewelry is). 4 E. D. 

Smith 181; 4 Bosw. (N. Y.) 225; 118 Mass. 
275; 5 Blatchf. (U. S.) 538.. 

-(in a common carrier’s notice). 4 Harr. 

& J. (Md.) 317; 54 Mo. 385. 

Baggage at risk of owners, (in an adver¬ 
tisement). 1 Pick. (Mass.) 50. 

Baggage of passengers at the risk of 
the owners, (in notice by carrier). 19 Wend, 
(N. Y.) 234, 251; 21 Id. 153, 354; 10 Ohio 
145; 5 Rawle (Pa.) 188; 2 Wheel. Am. C. L. 
544. 

BAIL is security that a person or thing 
concerned in a civil or criminal proceed¬ 
ing will obey, or be dealt with in accord¬ 
ance with the requirements of the court. 
Bail also signifies the sureties who form 
the security. 

g 1. Common bail.— At common law, 
bail played an important part in every 
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action. The ordinary mode of commenc¬ 
ing an notion was by serving the defendant 
with a capias and notice to appear (sc£ Ca¬ 
pias ad Respondendum), and thereupon 
the defendant appeared and put in sureties 
for his future attendance and obedience, 
which sureties were called “ common bail,” 
“being the same two imaginary persons 
that were pledges for the plaintiff’s prose¬ 
cution, John Doe and Richard Roe,” but 
this was abolished by Stats. 2 Will. IV. c. 
39, and 1 and 2 Viet. e. 110. 

1 2. Bail below, or to the sheriff.— 
In certain eases the plaintiff might, by mak¬ 
ing an affidavit as to the amount of the 
cause of action (called an u affidavit to hold 
to bail”), arrest the defendant and make 
him put in substantial sureties for his ap¬ 
pearance, who were called “ bail below ” or 
“ bail to the sheriff,” because they and the 
defendant entered into a bond (called the 
“bail bond”) in favor of the sheriff, to se¬ 
cure the debt sued for, and conditioned for 
the appearance of the defendant and the 
putting in of special bail in due course. If 
the defendant did not comply with the 
condition the plaintiff might take an as¬ 
signment of the bail bond from the sheriff 
and enforce it against the sureties, or com¬ 
pel the sheriff either to render the defend¬ 
ant (technically called “ bringing in the 
body”) or to put in special bail for him. 
Th is kind of bail is still required in bail¬ 
able actions, in States proceeding accord¬ 
ing to the course of the common law. 

2 3. Special bail. — Special bail (bail 
above or bail to the action) were persons 
who undertook that if the defendant were 
condemned in the action he should pay 
the debt or render himself to prison. The 
operation of procuring special bail was 
called “ putting in bail,” and waa effected 
by leaving a memorandum called the “ bail 


piece” with the proper officer, and by the 
bail entering into a recognizance binding 
themselves as sureties for the defendant. 
Bail was put in absolutely if the plaintiff 
consented to the bail, or de bene esse if 
they were subject to his afterwards except¬ 
ing to them ; in the latter case the bail, after 
entering into the recognizance, made affi¬ 
davits of justification, and if the plaintiff 
excepted to them they had to justify (see 
Justification), or the defendant might 
add ( i . e. substitute) other bail, who had 
to justify instead of the original bail; in 
either case, if the justification was success¬ 
ful a rule of allowance was drawn up, 
when the bail was said to be perfected 
(Chit. Pr. 727; 8m. Ac. (II.) 233.) The 
practice of giving bail below and bail 
above in ordinary actions was abolished 
in England by the Debtor’s Act, 1869, 2 6, 
doing away with arrest on mesne process; 
but the practice remains as respects a cer¬ 
tain class of actions, in the States which 
have not adopted Codes of Procedure.* 

1 4. Bail in error. —Another kind of 
bail is bail in error, given by a defend¬ 
ant in an action when he is going to 
bring error on the judgment and wishes 
execution to be stayed in the meantime. 
The practice is similar to that of putting 
in special bail [supra, 2 3.) (Sm. Ac. (II.) 
232 ) See Security. 

2 5. In admiralty actions. —Where a 
ship, cargo, or other property has been 
arrested, the defendant may have it re¬ 
leased on giving bail for its value. The 
bail consists of two sureties, who execute 
a bond called a “bail-bond.” Wms. & B. 
Adm. Pr. 210 et seq. See Appraisement; 
Release. 

2 6. In criminal proceedings. —Where 

a person is accused before a magistrate of 
an indictable offence, and there is suffi- 


*In England, in ordinary actions bail in the court to the High Court, either before judgment 
old sense has been abolished, hut a somewhat or after judgment, by writ of error. Bail gener- 
analogous proceeding still exists under \ 6 of ally consists of a bond or recognizance by the 
the Debtor’s Act, 1869, which prevents a defend- party, and two sureties. (Stat. 19 Geo. III. c. 
ant from leaving England unless he gives secu- 70; Arch. Pr. 875, 1406, 1423.) In a proceed- 
rity, if his evidence is necessary to the plaintiff ing by foreign attachment, giving bail is one of 
(Coe Pr. 165); and under Order XIV, of the the modes by which the defendant may dissolve 
Rules of Court, which enables a plaintiff, where the attachment; bail are also required to enable 
the defendant has no defence, to sign judgment him to appear by means of a scire facias ad dis¬ 
unless security is given. Bail may still be probandum debitum; the bail must in either 
required to be given by the defendant in certain case be special bail, i . e. bail to render the de- 
actions for the recovery of land, and in cases fendant or pay what shall be recovered ag ains t 
where a cause in which the cause of action does him if the plaintiff recover judgment. Brand, 
not amount to £20, is removed from an inferior For. Att. 106. 
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cient evidence to put him on his trial, the 
magistrate may , in all cases except treason 
(and in some jurisdictions capital cases), 
admit the accused to bail instead of com¬ 
mitting him to prison ; in the case of a 
person charged with a misdemeanor the 
magistrate is generally bound to admit 
him to bail. In some States the court has 
authority to admit to bail for any crime 
whatever. Bail consists of a recognizance 
entered into by the accused and one or 
more sureties for the payment of a sum 
of money if the accused fails to surrender 
himself for trial or departs the court with¬ 
out leave. If the sureties have reason to 
suppose that lie is about to escape, they 
may seize him and have him committed 
to prison, whereby they are discharged. 
Arch. Cr. PL 87; 4 Steph. Com. 355. 

I 7. In French law, the word “ bail ” is 
used in several contracts of hiring, as to which 
sec Louage. In Canadian law, also, “bail” sig¬ 
nifies a lease, thus bail emphytcotique , a lease for 
years, witli a right of indefinite renewal. 

BAIL BOND .—An obligation under 
seal given to the sheriff by the defendant 
and one or more persons as sureties, con¬ 
ditioned that the defendant shall appear 
in the action and answer to the mesne 
process served therein, and by which the 
sheriff is ordered to arrest him. It cannot 
be taken on final process, in which respect 
it ditiers from a recognizance ( q . u.) It 
must be sealed, conditioned in double the 
amount endorsed on the writ (or in the 
amount specified in the order or warrant 
of arrest), must run to the sheriff by bis 
official designation, must call for defend¬ 
ant’s appearance at the particular time 
and place named in the writ, and must so 
describe the action in which it ia given as 
to identify it from any other suit which 
may be pending between the same parties. 

Bail bond, (defined). 2 Green (N. J.) 76. 

BAIL COURT.—An auxiliary court of 
the Court of Queen’s Bench, at Westminster, 
wherein points connected more particularly with 
pleading and practice are argued and deter¬ 
mined. 

Bail, holding to, (in a statute). 7 Mass. 
283. 

Bail in error, (justification of). 10 Wend. 

(N. Y.) 618. 

BAIL PIECE. —In practice^ A formal 
entry or memorandum of the recognizance 


or undertaking of special bail in civil ac¬ 
tions, which, after being signed and ac¬ 
knowledged by the bail before the proper 
officer, is filed in the court in which the 
action is pending. (3 Bl. Com. 291; 1 Tidd 
Pr. 250.)— BurriU. 

Bail to the action, (in a statute). 15 
Serg. & R. (Pa.) 178. 

BAILABLE.—A writ or process is 
said to be bailable when a person arrested 
under it may be liberated on bail, either 
as a matter of right, or in the discretion 
of the court. So, a bailable action is one in 
which bail may be required, and a bailable 
offence is one in a prosecution for which 
the alleged offender may be held to bail. 
See Bail ; Recognizance. 

BAILEE—BAILMENT—BAILOR. 

—Old French : bail , bail Ur, from Latin bajulus . origi¬ 
nally = porter, in Low Latin = a manager or bailiff. 
Diez 46; Littre s. v. 

$ 1. In general, — Bailment is a con¬ 
tract by which goods are delivered by one 
person (the bailor) to another person (the 
bailee) for a certain purpose, upon an ex¬ 
press or implied promise by the bailee to 
return them to the bailor, or to deliver 
them to some one designated by him, 
after the purpose has been fulfilled. The 
bailee is bound to take a certain amount 
of care of the goods while in his posses¬ 
sion, and tho amount of care may be ex¬ 
pressly fixed by the contract. Where 
there is no express agreement as to this, 
one of the following rules, founded on the 
presumable intention of the parties, is 
applied: (1) Where the bailment is for 
the benefit of the bailor alone, the bailee 
is liable only for gross negligence; (2) 
where it is for the benefit of the bailee 
alone, he is bound to use the very strictest 
diligence; (3) where it is for the benefit 
of both bailor and bailee, the bailee is or \y 
bound to use ordinary and average dili¬ 
gence. 

$ 2. The different kinds. —Bailment* 
are of six kinds: the classification being of 
importance from the different nature of 
the bailee’s liability in each case: “The 
first sort of bailment is, a bare naked bail¬ 
ment of goods, delivered by one man to 
another to keep for the use of the bailor; 
and this is called a depositum. . . . The 
second sort is, when goods or chattels that 
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are useful are lent to a friend gratis, to be 

used bv him; and this is called commo- 
* 

datum, because the thing is to be restored 
in specie. The third sort is, when goods 
are left, with the bailee to be used by him 
for hire; this is called locatio ©t con- 
ductio, and the lender is called “ loca¬ 
tor ” and the borrower “conductor.” The 
fourth sort is, when goods or chattels are 
delivered to another as a pawn, to be secu¬ 
rity to him for money borrowed of him by 
the bailor; and this is called in Latin va¬ 
dium, and in English a “pawn or pledge.” 
The fifth »sort is, when goods or chattels 
are delivered to be carried, or something 
is to be done about them for a reward to 
be paid by the person who delivers them 
to the bailee who is to do the thing about 
them [sometimes called locatio operis 
faciendi]. The sixth sort is, when there 
is a delivery of goods or chattels to some¬ 
body who is to carry them or do some¬ 
thing about them gratis; without any re¬ 
ward for such his work or carriage, and 
this is called mandatum.” (Per Holt, 
J., in Coggs v. Bernard, Ld. Raym. 909; 
1 Sm. Lead. Cas. 188; Chit. Cont. 428 et 
seq . The Latin terms are taken from the 
Corpus Juris, especially 3 Inst. 14, 24, 26.) 
The general rule is, that in the first case 
the bailee is only answerable for gross 
negligence, that in the second case he is 
bound to use the strictest care and dili¬ 
gence, that in the third and fourth cases 
he is only bound to use ordinary care, and 
bo in the fifth case, unless he is a common 
carrier (q. v.) } and that in the sixth case 
the bailee is only answerable for gross 
negligence. See notes to Coggs v. Bernard, 
1 Sm. Lead. Cas. 207, where also Sir Wil¬ 
liam Jones’ criticisms on Lord Holt’s clas¬ 
sification are shown to be unfounded. See 
Factor; Negligence; Pledge. 


justice in a certain district. (Co. Litt. 168 b.) 
Persons having the franchise of executing legal 
process within a liberty or other district appoint 
their own bailiffs for that purpose (2 Steph. 
Com. G30), but usually bailiff signifies a sher¬ 
iff's officer, being either a bailiff of a hundred, 
appointed over a hundred for the routine part 
of the sheriff's office, or a bailiff employed by 
the sheriff to serve writs and make arrests and 
executions. The sheriff being responsible for 
their acts, the latter class of bailiffs are annuallv 
bound to him in a bond with sureties lor the due 
execution of their office, and thence are called 
“ bound bailiffs,”—“ which the common people 
have corrupted into a much more homely appel¬ 
lation.” 1 Bl. Com. 345. 

? 2. A special bailiff is a particular per¬ 
son appointed by the sheriff to execute a writ at 
the request of the person suing it out. The 
sheriff' is not liable to that person lor the acts of 
his special bailiff. Arch. Pr, 22. 

3 3. Private.—Bailiff also sometimes denotes 
“a servant that hath administration and charge 
of lands, goods and chattels, to make the best 
benefit for the owner.” (Co. Litt. 172 a.) For 
the etymology of bailiff, see Bailiwick. 

3 4. In America, the officer correspond¬ 
ing to a bailiff, is generally called a “ deputy 
sheriff.” 

BAILIWICK •—Norman-French: baillie 
(Britt! 7b; William I/s Laws, i. 2, \ 1), from bail , a 
manager, official, from Latin, bajulus , the bearer of a 
burden. (Diez. Etym. Wortb. i. 4ft.) The last syllable 
is said to be .Middle-English, wick, a village. Skeat. 
Etym. Diet. 

The district in which an officer concerned in 
the administration of justice lias authority. (Co. 
Litt. 168b.) The term was formerly applied to 
coroners and similar officers (Britt. 7 b), but at 
the present day it is only used to denote the 
county in which a sheriff lias authority, or a 
liberty exempt from the sheriff'. See Bailiff. 

BAILLEW DE FONDS.—In Canadian 
law, the vendor of land, the purchase price of 
which has not been paid. 

BAILTiI.—In old French law, one to whom 
judicial authority was assigned or delivered by 
a superior. —Burrill 

BAILMENT.— See Bailee, 


Bailee without hire, (liability of). 11 
Wend. (N. Y.) 25. 


BAILIE. — In the Scotch law, a bailie 

(1) a magistrate having inferior criminal juri 
diction, similar to that of an alderman (< q . i 

(2) An officer appointed to confer infeoffine 
w* v -); a bailiff (< q . v .); a server of writs.— B 


Bajlment, (defined). 56 Ala. 166. 

-(distinguished from “sale”). 3 Hun. 

(N. Y.) 550; 4 N. Y. 76; 6 Thomp. & C. (N. 
Y.) 29. 

BAILOR .—See Bailee. 

BAIR-MAN.—In Scotch law, a dyvour , or 
bankrupt; an insolvent dehtor of the poorer sort. 

BAIRN’S PART.—In the Scotch law, the 
children’s portion of the father's estate; a third 
of his free movables after deducting his debts, 
if he leaves a widow, otherwise one-half. 


BAILIFF.— 

3 1. Of hundred. —An officer of the Eng¬ 
lish law, concerned in the administration of 
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BAITING- ANIMALS.—See Cruelty 
10 Animals. 

Baiting, (in a statute). L. It. 9 Q. B. 380. 

BAL-ffiNA.—In old English law, a large 
(“royal”) fish, the head of which belonged to 
the king and the tail to the queen, whenever one 
was caught. According to Blackstone, a whale. 
1 Bl. Com. 221. 

BALANCE. —An amount remaining 
due from one person to another with whom 
he has had dealings; the amount of differ¬ 
ence between the debit and credit sides of 
an account. 

Balance, (bequest of). 2 Jac. & W. 248. 

- (in N. J. Justice Court Act). 3 Halst. 

(N. J.) 217. 

of an account). 45 Mo. 573. 
of a tract of land). 3 A. K. Marsh. 
(Kv.) 19; 5 Wheel. Am. C. L. 14. 

Balance due on general account, (in 
commercial usage). 3 Pet. (U. S.) 430. 

Balance due on settlement, (in a plea of 
set-off). 4 Halst. (N. J.) 270. 

Balance of account, (in affidavit to hold to 
bail). 2 Chit. 15. 

Balance of probabilities, (in a charge to 
a jury). 9 Gray (Mass.) 393. 

BALANCE ORDER.—In England, when 

an order for a call is made in the compulsory 

winding up of a company, a copy of it is served 

on each of the contributories, together with a 

notice specifying the balance due from him in 

respect of the call. If default is made by any 

contributory in payment of the sum, another and 

special order, called a “balance order,” is made, 

requiring him to pay what is due from him 

within four davs after service. Lind. Part. 1391: 

* * 

Rules under Companies Act, r. 35. 

BALANCE SHEET —A statement 
made bv merchants and others to show 
the true state of a particular business. A 
balance sheet should exhibit all the bal¬ 
ances of debits and credits, also the value 
of merchandise, and the result of the 
whole.— Bouvier. 

BALDIO.—In Spanish law, waste land, 
which has no known owner, or has been aban¬ 
doned ; land unfit for the plow or for pasture. 

Bales, (cotton in). 2 Car. & P. 525. 

BALIUS.—A tutor, guardian, or teacher of 
y oung persons.— Spel. Gloss. 

BALIVA-BALIVA.TUS-BALIVIA. 

—In old English law, a bailiwick ( q . v.) 

BALI VO AMOVENDO.—-For the re¬ 
moval of the baililF. An old writ to remove a 
bailiff from his offi te. 


BALL AST AG-E. — A toll paid for the 
privilege of taking up ballast from the bottom of 
the port.— Bouvier . 

BALLOT. —A written or printed slip 
of paper containing the names of the can¬ 
didates and of the offices for which they 
are respectively nominated, deposited by 
the voter in a box called the “ballot-box,” 
at a public election, to signify his choice as 
between the rival candidates. 

Under the Stat. 35 and 36 Viet. c. 33, all par¬ 
liamentary and municipal elections are required 
to be made by ballot; and under the Elementary 
Education Act, 1870 (33 and 34 Viet. c. 76), the 
elections are similarly required to be by the 
ballot. This mode of voting was one of the 
points advanced by the so-called Chartists, in 
1839, as the People’s Charter; the other points 
being universal suffrage, annual parliaments, 
and the abolition of the property qualifications 
for members of parliament. 

Ballot, (defined). 38 Ind. 89 ; 7 Me. 414. 

-(in a State constitution). 38 Ind. 89. 

BALNEARll . —In the Roman law, those 
who stole the clothes of bathers in the public 
baths. 4 Bl. Cora. 239. 

Baltic, (what included in). 3 Campb. 16. 

Balustrade, (in a statute). 128 Mass. 330. 

BAN. —In old law, (1) an announcement, 
edict, notice or proclamation e. g. the announce¬ 
ment of a forthcoming marriage; an edict or 
proclamation of excommunication, interdiction, 
or proscription ; a curse publicly pronounced.—* 
Blount; Cowell; Tomlins. (2) A military ban¬ 
ner, flag or standard; a force of soldiers sum¬ 
moned to the standard ; a summons.— Spel. Gloss . 
(3) A privileged territory around a town or vil¬ 
lage. 

BANALITY. —In Canadian law, tlfe right 
of a lord to compel his tenants to grind their 
corn, or bake their bread, at his mill or oven; 
also the territory within which this right ex¬ 
isted. See 1 Low. C. 31; 3 Id. 1. 

BANC. —Bench, or court. Sittings in 
banc were those sittings which the Eng¬ 
lish superior courts of common law held 
for the purpose of hearing and decid¬ 
ing questions of law, e. g. on demurrers, 
motions for new trials, &c., as opposed to 
sittings at the assizes or at Nisi Prius, and 
to trials at bar (see those titles). Since the 
Judicature Act, sittings for deciding ques¬ 
tions of law are properly called “sittings of 
divisional courts,” but the term “in banc” 
is still sometimes used to signify the meet¬ 
ing of a quorum of the full court. See 
Bank. 
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BANCI NARRATORES.—In old Eng¬ 
lish law. oountors of t lie bench; advocates or 
pleaders in the Court of Common Pleas. 1 Bl. 
Com. 24. 

BANCUS. —A bench ; a high seat; the seat 
of justice. The English Court ot Common 
Pleas was in former times called Bancus. 

BANCUS REGIS.—The King’s Bench; 
the highest court in England after the parlia¬ 
ment. So called because in contemplation of 
law its proceedings were held coram ipso rege , 
before the king himself. See Courts; King’s 
Bench. 

BANT).—In old Scotch law, a proclamation 
calling out a military force.— Barrill. 

BANDIT. —A person under a ban; an 
outlaw ; a brigand. Banditti , a band of 
robbers. 

BANE.— A malefactor; a denunciation of an 
evil-doer. (Bract. 116.)— Blount; Cowell . 

BANISHMENT. — A punishment by 
forced exile, either for years or for life; 
inflicted principally upon political offend¬ 
ers, “ transportation ” being the word used 
to express a similar punishment of ordi¬ 
nary criminals. Banishment, however, 
merely forbids the return of the person 
banished before the expiration of the sen¬ 
tence, while transportation involves the 
idea of deprivation of liberty after the 
convict arrives at the place to which he 
has been carried. See Penal Servitude. 

BANK ■— Latin : bancus, a bench. 

§ 1. In the Bense of court.—The bench 
of justice. The sitting of the full court 
for the consideration of questions of law, 
as distinguished from sittings at Nifi Prius, 
for the trial of questions of fact. See Banc ; 
Bancus. 

I 2. In commercial law.—(1) A place 
of deposit for money; (2) an association 
or corporation whose business it is to re¬ 
ceive money on deposit, cash checks or 
drafts, discount commercial paper, make 
loans, and issue promissory notes payable 
to bearer, called “bank notes;” (3) the 
building, apartment or office where such 
business is transacted. Banks are of three 
kinds, banks of deposit, which include 
savings banks (q. v.) and all others which 
receive money on deposit; banks of dis¬ 
count, being those which loan money on 
collateral or by means of discounts of 
commercial paper; and banks of circu¬ 


lation, which issue bank notes payable to 
hearer. But the same bank, generally, 
performs all these several operations. 

I 3. Bank of England.—In England, of 
banks of circulation, the Bank of England is the 
most important, while it also has numerous pub¬ 
lic functions, such as paying the interest on and 
registering transfers of the public funds, circu¬ 
lating exchequer bills, making advances to the 
government, keeping accounts with the paymas¬ 
ter-general, &c. Grant Bank.; 3 Stepli. Com. 
221 el seq.; in addition to the statutes there re¬ 
ferred to, see the Companies Act, 1879; the 
Bankers Books Evidence Acts, 1876 and 1879. 

Bank, (defined). 14 Bankr. Reg. 92; 73 Tnd. 
377 ; 106 Mass. 75. 

-(synonymous with “shore”). 20 Wend. 

(N. Y.) 152. 

-(in a statute). 16 How. (U. S.) 416 ; 

10 Bush (Ky.) 152. 

-(in act concerning State banka). Penn. 

(N. J.) 1057. 

-(in U. S. internal revenue act). 17 

Wall. (U. S.) 109. 

-(what moneyed corporation is not). 52 

Cal. 196. 

BANK ACCOUNT.—A sum of 
money deposited in the common fund of 
a bank, subject to be drawn out by the 
check of the depositor; also the state¬ 
ment, on the books of the bank, and on 
the depositor’s bank book, of the amounts 
deposited and drawn out by check from 
time to time. 

Bank and banking institution, (in legisla¬ 
tion). 16 How. (U. S.) 416, 438 

Bank, any (in U. S. bankruptcy act of 1874). 
14 Bankr. Reg. 92. 

Bank, any in Boston, (in a promissory notel 
108 Mass. 510, 513. 

BANK BILL.— See Bank Note. 

Bank bills, (defined). 3 Scam. (Ill.) 326. 

-(synonymous with “ bank notes”). 21 

Ind. 176; 2 Park. (N. Y.) Cr. 37 ; 17 Yt. 151. 

—-(treated as money), 12 Johns. (N. Y.) 

220, 395 ; 4 Cow. (N. Y.) 422; 5 Id. 187 ; i 
Wend. (N. Y.) 339. 

- (in an indictment). 8 Gray (Mass.) 

496; 7 Allen (Mass.) 538. 

- (liability of carrier as to). 6 Wend. 

(N. Y.) 346, 355, 363. 

-(of insolvent bank, payment in). 13 

Wend. (N. Y.) 100. 

-(in a statute). 21 Ind. 176. 

Bank money, (defined). 5 Humph. (Tenn.) 
140. 

BANK NOTE.—A promissory note 
made by a bank or authorized banker, 
payable to bearer on demand, and in¬ 
tended to circulate as money. Bank notes 
are generally treated as cash, and there- 



BANK. 


( 110 ) 


BANKRUPT. 


fore can rarely be followed or identified. 
Bank notes are a legal tender unless 
objected to, and greenbacks and national 
currency notes, are good legal tender in 
all cases, except when offered in payment 
of customs duties or interest on the public 
debt. In case a bank note is lo6t or is 
stolen, oi otherwise improperly obtained, 
the bank, upon presentment by a bona fide 
holder, is bound to cash it, although to the 
prejudice of the true owner. 1 Sm. Lead. 
Cas. 468. 

Bank note, (considered as money). 3 Wend. 
(N. Y.) 21; 2 Wheel. Am. C. L. 176 ; Amb. 68; 
1 Burr. 457 ; Gow 121; 3 T. R. 554. 

- (in an indictment). 1 Mass. 336; 8 

Id . 64; 2 Pick. (Mass.) 49. 

- (in a cr imi nal statute). 1 Nott & M. 

(S. C.) 9, 91. 

-(larceny of, under a statute). 3 Binn. 

(Pa.) 535. 

Bank notes, (defined). 17 Mass. 1. 

-(synonymous with “bank bills”). 2 

Park. (N. Y.) Cr. 27. 

- (in a contract). 1 Hamm. (Ohio) 178; 

1 Halst. (N. J.) 144, 222. ^ 

- (in a declaration). 6 Har. & J. 

(Md.) 53. 

- (in a promissory note). 1 Hamm. 

(Ohio) 524; 30 Tex. 37. 49. 

-(treated as money). 10 Wheat. (U. S.) 

347 ; 3 Atk. 226, 232; 13 East 20. 

- (not “money” or “goods and chat¬ 
tels”). 2 Cranch (U. S.) C. C. 133. 

- (note payable in). 19 Johns. (N. Y.) 

145. 

- (of broken bank, payment in). 11 

Wend. (N. Y.) 9. 

-(the subject of larceny under a statute). 

1 Binn. (Pa.) 201. 

- (what are not). 23 Ind. 451. 

Bank of a river, (in a contract). 19 Wall. 
(U. S.) 264. 

--(in a deed). 6 Conn. 369; 8 Me. 85. 

Bank of a stream, (defined). 57 Me. 273. 
Bank officers, (duties of). 6 Paige (N. Y.) 
497 ; 14 Serg. & R. (Pa.) 420. 

liability of). 3 Paige (N. Y.) 222. 
powers of). 12 Serg. & R. (Pa.) 256. 

BANKABLE.—(1) Securities and evi¬ 
dences of debt which banks will receive 
as cash; (2) commercial paper deemed 

worthy of discount by the bank to which 
it is offered to that end. 

BANKER.—A person who receives 
the money of his customers on deposit, 
and pays it out again in a manner agreed 
on between them, e. g . by cashing checks 
or drafts ( q . v.) drawn on him by the cus¬ 
tomer. In the meantime he employs the 
money by lending it at interest, discount¬ 
ing bills, &c. The relation between banker 


and customer is generally that of debtor 
and creditor, not of trustee and cestui que 
trust , or of principal and agent. 

Banker, (defined). 43 Ill. 183; 15 N. Y. 9, 
i67. 

-(acting as). 1 Atk. 218. 

- (in U. S. internal revenue act). 1 

Otto (U. S.) 704. 

Bankers, brokers and factors, (in a stat¬ 
ute, include “scrivener”). 1 Atk. 143, 169. 

BANKER'S NOTE.—A promissory note, 
identical with a bank note (q. v .) except that it 
is issued by a private banker or unincorporated 
banking institution. 

Banking, (defined). 3 Ohio St. 1, 3. 

—•-(right of, defined). 15 Johns. (N. Y.) 

358, 390; 2 Johns. (N. Y.) Ch. 371, 377. 

Banking business, (denned). 3 Wall. (U. S.) 
495; 13 Pet. (U. S.) 530. 

Banking institutions, (in a statute of 
Ohio). 16 How. (U. S.) 438. 

Banking powers, (defined). 2 Cow. (N. Y.) 
678; 9 Wend. (N. Y.) 351, 383. 

- (as to loans and discounts). 20 Johns. 

(N. Y.) 380. 

-* (of banking company incorporated by 

foreign State). 7 Wend. (N. Y.) 276. 

—- (of corporation). 1 Cow. (N. Y.) 514; 

2 Id. 664, 678, 701; 9 Wend. (N. Y.) 352, 383; 

3 Wheel. Am. C. L. 496; 3 Barn. & Aid. 1; 5 
Taunt. 792. 

- (of insurance company). 4 Johns. 

(N. Y.) Ch. 329; 8 Cow. (N. Y.) 20, 709; 1 
Hall (N. Y.) 555, 556; 3 Wend. (N. Y.) 98, 
303, 485; 4 Id. 654; 7 Id. 31. 

Banking principle, (in a bank charter). 9 
Mass. 54. 

Banking transaction, (under restraining 
act). 2 Hall (N. Y.) 515. 

BANKRUPT.—(1) A broken-up or 
ruined trader; one who has committed an 
act of bankruptcy ( q . v.) ; (2) a person 
who has been adjudicated a bankrupt by 
a court of bankruptcy. Such an adjudi¬ 
cation is pronounced when it is proved to 
the satisfaction of the court, either that the 
person is unable to pay all his debts in 
full, or that his behavior is such as to raise 
a presumption that he intends to defeat 
the rights of his creditors. As to the 
derivation of the word, see Bankruptcy. 

§ 1. Effects of becoming.— As soon 
as a person is adjudicated a bankrupt, all 
the property to which he is at the com¬ 
mencement of the bankruptcy or may 
during its continuance become benefi¬ 
cially entitled (with a few exceptions), 
passes from him and vests in a trustee or 
assignee, for the benefit of his creditors. 
(Robs. Bankr. 542.) On the other hand. 
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the bankrupt is protected from proceed¬ 
ing iifipiinst him by his creditors during 
the bankruptcy.* 


Bankrupt, (in resolution of stockholders of 
companv). 41 Conn. 502. 

_1. (of a drover, in slander). 2 Day 

(Conn.) 495. . - 

_(of a merchant, in slander). 1 Mau. 

A Sel. 287, 


BANKRUPT LAWS. — Sea Bank¬ 
ruptcy, g O. 

Bankrupt law, (defined). 12 Wheat. (U. 
S.) 263. 

-(distinguished from “insolvent law”). 

37 Cal. 208, 222. 

- (statute in nature of). 23 Wend. (N. 

Y.) 87. 

BANKRUPTCY ,—Bankruptcy is derived 
from the Italian banco, rotta , from the popular mediae¬ 
val practice of breaking tlie benches or counters of 
merchants who failed to pay their debts. Voltaire 
Diet. Phil. voc. sig. Banqueroute; Saint Bonnet Diet. 
voc. sig. Banqueroute, Faillite. 

Originally, the bankruptcy law was a 
branch of criminal law, being directed 
solely to the object of preventing fraudu¬ 
lent traders from escaping from their cred¬ 
itors. (Robs. Bankr. c. 1; 2 Bl. Com. 
471.) But by the statutes passed in Queen 
Anne’s reign provision was made for re¬ 
lieving bankrupts from their debts, and by 
the Bankruptcy Act, 1861, the distinction 
between traders and non-traders, who had 
hitherto not been subject to the bank¬ 
ruptcy law, was to that extent abolished. 
The distinction between bankruptcy and 
insolvency still exists on the continent. 
Holtz. Encyc. voc. sig. Bankerott. 

1 1. General principles.— The name 
given to a variety of judicial or quasi¬ 
judicial proceedings, having for their 
main object the distribution of the prop¬ 


erty of an insolvent person, firm or corpo¬ 
ration, among his or its creditors. In 
England, however, the process of admin* 
istering the property of an insolvent corpo¬ 
ration or company is now called “ winding- 
up” or “liquidation” (<j. v.) The law of 
bankruptcy is founded on the principle, 
that when a man becomes insolvent, the 
property then remaining to him rightfully 
belongs to his creditors, and ought to be 
distributed ratably among them towards 
satisfaction of their claims, the debtor 
himself being released from future liability 
in respect of his debts, upon giving all the 
aid in his power towards the realization 
and distribution of his estate for the benefit 
of his creditors, and fulfilling the other 
conditions prescribed by the law for his 
discharge. (Robs. Bankr. 1.) This is ef¬ 
fected in two manners—either by bank¬ 
ruptcy in the strict sense of the word 
[infra, g 2), or by arrangements or compo¬ 
sitions between the insolvent and his cred¬ 
itors, which form part of the law of bank¬ 
ruptcy, in the wide sense of the word 
(Megrath v. Gray, L. R. 9 C. P. 216), and 
are generally carried out under the super¬ 
vision of the Bankruptcy Court. See Ar¬ 
rangement; Composition; Liquidation. 

g 2. Strict meaning*. — In the strict 
sense, bankruptcy denotes proceedings 
taken to make a person, firm or corpora¬ 
tion bankrupt, and to administer his or 
its property for the benefit of creditors. 
Under the American system (infra, g 3) 
these proceedings were of two kinds, (1) 
“ voluntary bankruptcy,” where the debtor 
himself petitioned the court to be de¬ 
clared a bankrupt; and (2) “involuntary 
bankruptcy,” where one or more creditors 


* Under the English law, if the bankrupt's 
estate is sufficient to pay his creditors a divi¬ 
dend of ten shillings in the pound, or if within 
three years after the close of the bankruptcy he 
pays to his creditors a sum making with the 
dividends paid in the bankruptcy the sum of ten 
shillings in the pound, he will be entitled to an 
order of discharge; in certain cases he may 
obtain his discharge without having fulfilled 
this requirement. (Robs. Bankr. 551.) An 
order of discharge releases the bankrupt from 
all debts proveable under the bankruptcy, with 
a few exceptions, and all property acquired by 
him after his discharge vests in him and not 
in his trustee. (Ebbs v. Boulnois, 10 Ch. App. 
479 ; Ex parte Hemming, 13 Ch. D. 163.) Where 
the bankrupt has not obtained his discharge, he 
is protected from his creditors for the period of 


three years from the close of the bankruptcy, but 
if at the end of that time he has not obtained his 
discharge, then any balance remaining unpaid 
in respect of any debt proved in the bankruptcy 
revives in the form of a judgment debt, and may 
be enforced against the property of the debtor 
in such manner as the court in which the bank¬ 
ruptcy took place, may direct. For this purpose 
the creditor desiring to enforce his claim files a 
statement verified by affidavit, showing that 
there is a balance of his debt remaining unpaid, 
and that the property against which payment 
is to be enforced is the property of the debtor; 
notice is Berved on the debtor, and the applica¬ 
tion is then heard. (Robs. Bankr. 554.) As to a 
second adjudication of bankruptcy against an 
undischarged bankrupt, see Ex parte Watson, 12 
Ch. D. 380. 
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made the petition, founding it upon one 
or more alleged acts of bankruptcy, such 
as are recited in ? 3, infra. 

\ 3. Bankrupt laws.—There have been 
three general bankrupt laws in force in the 
United States at different periods, viz.: the 
act of Congress of 1800; that of 1841, and 
that of March 2d, 1867, amended by act of 
June 22d, 1874, and since repealed. Under 
the act of 1867, and the amendment above 
recited, the following were the grounds 
upon which a person, firm or corporation 
could be proceeded against at the instance 
of his or its creditors: (1) departure from 
the State of the bankrupt's residence with 
intent to defraud creditors ; (2) remaining 
absent from the State with such intent; 
(3) concealment to avoid service of pro¬ 
cess ; (4) concealment or removal of prop¬ 
erty to prevent its being attached, &c.; 
(5) making an assignment or other trans¬ 
fer of property with intent to delay, de¬ 
fraud or hinder creditors; (6) arrest in a 
civil action for $100 or more, the claim 
being one provable in bankruptcy and the 
process of arrest remaining in force for 
twenty days or longer; or imprisonment 
for more than twenty days in a civil action 
on contract for $100 or more; (7) gifts, 
payments or other transfers of money or 
property, or the confession of a judgment, 
or procuration by the debtor of the taking 
of his property on legal process for the 
purpose of giving a preference to certain 
creditors, &c„ or with intent to defeat or 
delay the operation of the bankrupt law; 

(8) fraudulent stoppage of payment of 
commercial paper, or continued suspen¬ 
sion of payment of such paper for a period 
of forty days, by a bank, banker, broker, 
manufacturer, merchant, miner or trader; 

(9) failure for forty days, by a bank or 
banker to pay a deposit lawfully demanded. 

$ 4. Petition for adjudication. —In 
England, a bankruptcy generally consists of the 
following steps: The filing by a creditor in the 
appropriate court of a petition, stating that the 
debtor is indebted to him in the sum of £50 at 
least, that he has committed an act of bank¬ 
ruptcy, and praying that he may be adjudicated 
a bankrupt. (Bankr. Act, 1869, $ 6. When the 
act of bankruptcy consists of non-compliance 
with a debtor’s summons the issue of the debtor’s 
summons may be considered as the first step in 
the bankruptcy.) The petition is accompanied 
by an affidavit verifying the statements con¬ 
tained in it. (Id. $ 80.) A time is then ap- 
-'ninted by the registrar of the court for the 


hearing of the petition (Bankr. Rules (1870), 34) 
and a sealed copy of the petition, indorsed with 
notice of the time appointed for the hearing, is 
served on the debtor. (Id. 60.) If the debtor 
intends to oppose or show cause against the 
petition, he gives notice accordingly. Bankr. 
Rules (1870), 36. 

§ 5. Hearing of petition.— At the hear¬ 
ing, either the petition is dismissed (Bankr. Act, 
1869, 2 8, as where the petitioning creditor fails 
to prove the statements in the petition), or the 
proceedings are stayed (a* where the debtor gives 
security for the payment of the alleged debt, and 
the creditor is left to establish it by proceedings 
in the ordinary courts), (Id. § 9) or the debtor is 
adjudicated bankrupt. 

§ 6. Adjudication. —On the debtor being 
adjudicated bankrupt, all his property vests in 
the registrar of the court ( Id. \ 17), and all 
rights against him (except those arising from 
torts, &c.,) must be enforced in the bankruptcy 
(Id. \ 12), and therefore no creditor can bring 
an action against him. But every creditor, be¬ 
fore he can take part in the proceedings or re¬ 
ceive a dividend, must prove his debt by mak¬ 
ing an affidavit in a particular form. Bankr. 
Rules (1870) 67. See Proof. 

\ 7. First meeting*.—As soon as may be 
after the adjudication, a meeting of the creditors 
who have proved their debts is held, for the 
purpose of appointing a trustee and a committee 
of inspection ; this is called the “ first meeting.” 
Bankr. Act, 1869, U 14, 16. 

§ 8. Trustee.—On the appointment of the 
trustee being ratified by the court, the property 
of the bankrupt passes from the registrar and 
vests in the trustee without any transfer (Id. $ 
17); his duty is to discover, take possession of, 
manage, realize and distribute the property 
among the creditors, subject to the directions of 
the committee of inspection, the creditors and 
the court. Id. \ 20. 

I 9 Close of bankruptcy. —When the 
property has been realized and distributed, an 
order is made that the bankruptcy has closed. 
(Id. $ 47.) No further proceedings (except for 
granting the bankrupt liis discharge, and for en¬ 
forcing the rights of the creditors against the 
bankrupt if he has not obtained his discharge,) 
(In re Pettit’s Estate, 1 Ch. D. 478 ; In re Westby, 
10 Ch. D. 776, in both which cases the question 
arose with reference to property acquired by the 
bankrupt after the close of the bankruptcy,) can 
then be taken in it, and the trustee in proper 
cases obtains his release. Bankr. Act, \ 51. 

§ 10. Classification. —Bankruptcy is usu¬ 
ally classed under modes of acquisition (2 Bl. 
Com. 471 et seq.); but the acquisition of the 
property by the trustee is merely incidental to 
the main object of the bankruptcy, which is the 
administration of the property. 

See Bankrupt ; Bankruptcy Courts ; Cer¬ 
tificate; Claim; Creditor; Debtor; Insol¬ 
vency ; Mutual Credits ; Protected Trans¬ 
actions; Reputed Ownership ; Trader. 

Bankruptcy, (defined). Crabbe (U. S.) 456, 
465; 5 Hill (N. Y.) 327. 

- (distinguished from “ insolvency ”) 2 

Ben. (U. S.) 196; 4 Wheat. (U. S.) 122; 57 
Col. 208. 222. 
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Bankruptcy, (not of). 4 Day (Conn.) 83 n. ; 
2 Wheel. Ain. 0. L. 154. 

-^ in l\ 8. bankruptcy act of 1841). 2 

Ben. (U. SJ 196. 

-^in U. 8. constitution). 5 Hill (N, Y.) 

327, 339. 34 S. 

BANKRUPTCY COURTS.—The pres¬ 
ent Fnglish bankruptcy courts are the London 
Bankruptcy Court, the Court of Appeal, and the 
local bankruptcy courts created by the Bank¬ 
ruptcy Act, 1869. The London Bankruptcy 
Court consists of a judge called the Chief Judge 
in Bankruptcy, and a number of registrars, clerks, 
ushers, A'e. ^Bankr. Act, 1869, $ 61.) It is a 
principal court of record, having original juris¬ 
diction within the city of London and the metro¬ 
politan district, and appellate jurisdiction from 
the local bankruptcy courts. The Court of 
Appeal in Bankruptcy, which hears appeals 
from the London Bankruptcy Court, was form¬ 
erly the Court of Appeal in Chancer}' (Id. \ 71); 
it is now the Court of Appeal of the Supreme 
Court of Judicature, as constituted by the Judi¬ 
cature Act, 1875 (Jud. Act, 1875, $ 9); an appeal 
mav be brought from it to the House of Lords in 
the same manner as before the Act of 1875, 
namely, by leave of the Court of Appeal. 
tBankr. Act, 1SG9, \ 71.) The local bankruptcy 
courts are the provincial county courts; that is, 
all the county courts except the metropolitan 
ones, the district of which is included in that of 
the London Bankruptcy Court. (Id. \ 59.) For 
& history of the old bankruptcy courts, see Hobs. 
Bankr. ch. I. and II. ; and see Commission. 

Banks, (the different kinds). 17 Wall (U. S.) 
109. 

- (neglecting to redeem their notes). 3 

Wend. (N. Y.) 595, 609. 

-(of a river). 13 How. (U. S.) 381, 416; 

18 La. 273; 46 Me. 127. 

BANLEUCA.—An old law term, signify¬ 
ing a 6pace or tract of country around a city, 
town or monastery, distinguished and protected 
by peculiar privileges.— Spel. Gloss. 

BANXjIEU , or BANLIEUE.—A French 
and Canadian law term, having the same meaning 
a 8 banleuca (q. v.) 

BANNERET, or BANRENT.-A ban¬ 
neret, or banrent, is said to be a knight made in 
the lield, with the ceremony of cutting off the 
point of his standard, and so making it like a 
banner. They are accounted so honorable that 
they are permitted to display their arms in a 
banner, in the 6eld, as barons do. See Seld. Tit. 
of Hon. 

BANNT—BANNITUS.—In old lav, one 
“tnder a ban ( q. v.); an outlaw or banished man. 
— Britt, c. 12, 13; Calv. Lex. 

BANNUM, or BANNUS.— See Ban. 

BANS, or BANNS OP MATRI¬ 
MONY.— A public proclamation of the 
intention of parties to contract a marriage. 


It is required by the English and Scotch 
law, and also in some of the States, the 
object being to afford to any person who 
has grounds of objection to the proposed 
marriage an opportunity to make his 
objection. The proclamation is made in 
church, during public worship, on three 
consecutive Sundays. It may be dis¬ 
pensed with, however, if the parties pro¬ 
cure a special license to marry. 

BAR.-— Old Feench : barre (Co. Lit 872 a), a rod 
or rail; of Celtic origin. Skeat Etym. Diet. 

\ 1. Of a court, or legislative body. 

—A bar is a partition across a court o e 
justice. In the Houses of Lords and 
Commons, the bar forms the boundary o c 
the house, and therefore all persons, not 
being members, who wish to address the 
house, or are summoned to it, appear at 
the bar for that purpose; thus, in arguing 
appeals in the House of Lords, the counsel 
stand at the bar. The word is used in a 
similar sense in America, when speaking 
of the bar of either house of congress, or 
of a State legislature. 

$ 2. In the ordinary courts of Eng¬ 
land, the bar is a more or less imaginary 
barrier separating the bench and the front 
row of counsel's seats from the rest of the 
court; in theory, only queen’s counsel, 
serjeants-at-law, and a few other barristers 
are allowed within the bar, together with 
solicitors (as officers of the court) and par¬ 
ties litigant who appear in person, while 
junior or utter barristers and the general 
public remain without the bar. In America 
every lawyer practising before the court is 
entitled to sit within the bar. 

I 3. “At bar”—“Call to the bar.”— 
Hen ce, bar Uas acquired the secondary 
sense of “court” in such phrases as the 
“case at bar,” “disclaimer at the bar,” 
meaning “ in court,” and the tertiary sense 
of the whole body or profession of barris¬ 
ters; the operation of being admitted to 
practise as an utter barrister is described 
as being “called to the bar,” while Ser¬ 
jeants and queen’s counsel, on taking 
their degrees, are called within the bar; 
that is, invited by the judges to take their 
seats in the front row. Special pleaders 
and certificated conveyancers are said to be 
below the bar. (See Barrister.) In Amer¬ 
ica, the word when used in this connection 
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includes the entire profession of the law, 
and “admission to the bar” means admis¬ 
sion to practice law. 

§ 4. Trial at bar. —A trial at bar is a 
trial by a jury before a full court (i. e. 
three or four judges), instead of before a 
single judge at Nisi Prius. Trial at bar 
was originally the normal mode of trial; 
but as it made it necessary to bring up the 
jury and witnesses from the locus in quo to 
Westminster, the practice of trial at Nisi 
Prius was introduced. ( See Nisi Prius.) 
Trials at bar in civil cases have long been 
practically obsolete, but they are still held 
occasionally in criminal cases of import¬ 
ance. (Archb. Pr. 346.) See Trial. 

1 5. Bar to a right. —Bar also signifies 
a metaphorical barrier or obstacle. Thus, 
in the old law, a fine with proclamations 
levied by a tenant in tail was said to be a 
bar to the estate tail, because it took away 
the right of the issue in tail. ( See Fine.) 
So, a judgment is a bar to another action 
for the same right, and a debt or right is 
barred by the statute of limitations when 
the time for the enforcing it has gone by ; 
this is sometimes called an “absolute bar,” 
as opposed to a presumptive bar, which 
arises from laches or lapse of time other¬ 
wise than under the statutes. ( See Angus 
v. Dalton, 3 Q. B. D. 85.) In pleading, 
anything is a bar which is an answer to 
the plaintiff's claim. 

2 6. Plea in bar.— In the old books 
bar frequently means a “plea in bar,” 
and is so called “because it barreth the 
plaintiff of his action.” (Co. Litt. 303 b.) 
Bars in this sense were formerly divisible 
into many kinds, e. g. bars to common 
intent, bars to special intent, bars at large, 
bars material, &c., but these are all now 
obsolete. Plowd. 26 et seq .; Heath Max. 
136. See Plea. 

BAR FEE.—In English law, a fee exacted 
by the sheriff for every prisoner who is acquitted 
of the charge against him. 

Bar-keeper, (a servant, within meaning of 
intestate act). 3 Serg. & B-. (Pa.) 351. 

Rar peea, (in a statute). 1 Halst. (N. J.) 
383. 

BAR AG ARIA.—In Spanish law. a concu¬ 
bine. 

B ARATERIUS-BARATOR.- See 

Barretry. 


BARBICANAGE.—Money paid to sup* 
port a barbican or watch-tower.— Bouvier. 

BARE TRUSTEE.— See Trustee. 

Bargain, (distinguished from “agreement”). 
6 Conn. 81; 17 Mass. 122. 

- (in statute of frauds and perjuries). 17 

Mass. 131; 2 Bos. & P. 238; 6 East 307. 

BARGAIN AND SALE.— 

2 1. Of goods, &c.—In its primary 
sense, “ bargain and sale doth signify the 
transferring of the property of a thing 
from one to another upon valuable consid¬ 
eration,” (Shep. Touch. 221), and is ac¬ 
cordingly used with accuracy to signify 
an agreement for the sale of goods by 
which the property in them passes imme¬ 
diately to the purchaser, as opposed to an 
executory contract of sale, or contract by 
which the property in the goods is not to 
pass to the purchaser until a future time, 
or until some condition has been fulfilled. 
Benj. Sales, 3, 227. See Contract; Sale. 

2 2. Of land, under Statute of UBes. 
—Before the Statute of Uses, if a person 
contracted with another for the sale of land 
for a pecuniary consideration and paid the 
money, but no proper conveyance (such 
as a feoffment) was executed to him, then 
although the legal estate in the land re¬ 
mained in the vendor, yet in equity the 
purchaser was looked upon as entitled to 
the land, and the vendor was therefore 
said to be seised to the use ( i. e . for the 
benefit) of the purchaser. Consequently, 
when the Statute of Uses (q. v.) was passed, 
such a bargain and sale of land vested 
the legal estate in the purchaser without 
any livery of seisin. (Nor is it necessary 
that the purchase money should be actu¬ 
ally paid if the deed states that it has been 
paid; Shep. Touch. 222.) To prevent land 
from being thus secretly conveyed, the 
Stat. 27 Hen. VIII. c. 16, enacted that 
every bargain and sale of estates of free¬ 
hold should be enrolled within six months 
from its date. Enrollment being consid¬ 
ered undesirable, a bargain and sale was 
thenceforward only used for conveyances 
of estates less than freehold, as in the case 
of the ordinary lease and release (q. v.) 
and a mortgage by a freeholder for a term 
of years, which is at the present day appro¬ 
priately made by the words “ bargain and 
sell.” 1 Davids. Conv 73; Wins. Seis. 141 
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{ 3. At common law.—In England, the 
words ‘‘bargain and sell” are the words com¬ 
mon! v used in the execution ol common law 
authorities. Thus, executors having a naked 
power under a will to sell real estate convey by 
the words “bargain and sell;” such words have 
no etleet in themselves, hut merely designate the 
persons to whom the executors sell, and who are 
to take bv virtue of that designation under the 
will. [1 Davids. Conv. 73/ The commonest 
instance of this is where a testator wishes to em¬ 
power his executors to sell his copyholds, and, 
at the same time, wishes to prevent the expense 
of an admittance, whieli would be necessary if 
he devised the land to them; he therefore 
merely gives them a power of sale, which they 
execute by a deed called a “bargain and sale” 

2 4. In the American law of real 
property, “bargain and sale” is the name 
of a kind of conveyance in frequent use, 
“ bargain and sell ” being usually the ope¬ 
rative words, but any other words that are 
sufficient to raise a use upon a valuable 
consideration are equally effectual; thus, 
“alien , 11 “grant,” “demise and grant,” 
“make over and grant/’ “release and as¬ 
sign,” are sufficient to pass the land. 3 
Johns. (N. Y.) 484; 8 Barb. (N. Y.) 463. 

Bargain and sale, (defined). 9 Serg. & R. 
(Pa.) 177. 

- (deed of, under statute of uses). 2 

Green (K J.) 49 ; 3 Halst. (N. J,) 90; 16 Johns. 
(N. Y.) 515; 2 Hill (N. Y.) 659; 9 Wend. (N. 
Y.) 611, 616, 617 ; 4 Wheel. Am. C. L. 220; 5 
Barn. & C. 101; Godb. 7. 

Bargain and sell, (in an agreement to sell 
land). 4 T. B. Monr. (Ky.) 463. 

-(in a deed). 2Cai. (N. Y.) 188; 4 Cow. 

(N. Y.) 325; 1 Murph. (N. C.) 343, 348; 15 East 
538; 5 T. R. 124. 

Bargained and sold, (defined). 71 Ill. 214. 

-(goods, action for). 5 Bam. & C. 857. 

BARGAINEE. —' 1 ) The party to a 
bargain to whom the subject-matter of the 
bargain, or thing bargained for is to go; 
( 2 ) the grantee in a deed of bargain and 
eale ( q . t>.) 

BARGAINOR. —The party to a bar¬ 
gain who is to deliver the thing bargained 
for and receive the consideration or price. 

Barilla, (in an indictment). 1 Pick. (Mass). 
375. 

Barley, (in an indictment for setting fire to, 
under statute applying to “com or grain”) 4 
Car. & P. 548. 

BARMOTE COURTS.— Courts held in 
certain mining districts belonging to the Duchy 
of Lancaster, for regulation of the mines, and for 
deciding questions of title and other matters 
relating thereto. 3 Steph. Com. 347, n. (b); 
Stat. 14 and 15 Viet. c. 94. Se+ Stannaries. 


Barn, (grant or demise of). 4 Rawle (Pa.) 
339, 342; 6 Wheel. Am. C. L. 408. 

-(in an indictment for burglary). 20 

Ohio St. 420. 

-(in statute against arson). 28 Iowa 

565. 

BARO.—An old law term signifying, origi¬ 
nally, a “ man,” whether slave or free. Later 
on it got to mean a “freeman,” a “strongman,” 
a “good soldier,” a “baron” ( 9 . v.) In addi¬ 
tion to these meanings, Spelman says it also 
meant a “vassal,” or /feudal tenant or client,” 
and that “husband” was the most common 
meaning of the word. 

BARON •—Latin : taro, a man; a freeman. 

2 1. Nobility.—The most general title 
of nobility in England. The baron is next 
in rank to the viscount. 1 Bl. Com. 398, 
399. 

$2. Exchequer. — The judges of the 
Court of Exchequer ( q . v.) were called 
“barons,” and the chief judge of the court 
was called the “Lord Chief Baron of the 
Exchequer.” By the Judicature Acts, 
1873-5, they were transferred to the High 
Court of Justice, of which they form the 
Exchequer Division. The Lord Chief 
Baron is also ex-officio a member of the 
Court of Appeal. His successors will bear 
the same title until the office is abolished 
by Order in Council. (Jud. Act, 1873, 22 
5, 6 , 31, 32.) The successors of the junior 
barons are styled “justices of the High 
Court.” Jud. Act, 1877, 2 4. 

2 3. Husband.—Baron is the old word 
for husband; “ baron and feme,” in tho 
old books, means husband and wife. 

2 4. Freeman.—“ And in ancient char¬ 
ters and records, the barons of London 
and barons of the Cinque Ports, do signify 
the freemen of London and of the Cinque 
Ports.” Co. Litt. 372 a. See Court Baron. 

BARON AND FEME, or FEMME. 

—Literally, a man and woman, but by 
usage a husband and wife. (1 Bl. Com. 
442; Spel. Gloss, v. Baro.) The phrase is not 
yet quite obsolete, and is very frequently 
found in the old writers. 

BARONAGE, or BARONAGIUM.- 

fl) The whole body of the nobles, nr barons; 
(2) the retinue of a baron.— Spel. Gloss. *». Baro. 

BARONET.—An English name or title of 
dignity (but not a title of nobility) established 
a. d. 1611 by Jac. I. It is created by lotten 
patent, and descends to the male heir - SpeL 
Gloss . 



BARONS. 


( 116 ) 


BARRIER. 


BARONS OF THE CINQIJE 
PORTS .—See Baron, l 4. 

BARONS OF THE EXCHEQUER.— 

See Baron, \ 2. 

BARONY.—The dignity of a baron ; a 
kind of tenure; lands held by a baron. —SpeL 
Gloss . 

BARRA, or BARRE.—(1) In old prac¬ 
tice, a plea in bar. ( See Bar, $ 6 ; also Plea.) 

(2) The bar of the court. (£ee Bar, \\ 1 , 2.) 

(3) A barrister (q. v .) 

BARRATOR, BARRETOR, or 
BARRETTOR. — See Barretry. 

Barrator, (common, defined). 15 Am. Dec. 
322 n . 

BARRATRY .— Norman-French: barat , 
fraud, chicane. The etymology of which is doubtful. 
Britt. 224 b; Littre, s. v. Bar&terie. 

(1) In the law of merchant shipping, 
any illegal, fraudulent or knavish conduct 
of the master or mariners of a ship, by 
which the freighters or owners are injured, 
is, by our law, barratry. This offence may 
be considered, first, as an act of misfeas¬ 
ance or wilful neglect against the owner, 
recognized by the common and maritime 
law, and, secondly, as subjecting the of¬ 
fender to punishments imposed by statute. 
(Maud. & P. Mer. Sh. 105.) Thus the neg¬ 
lect to pay port dues, and smuggling, are 
instances of barratry giving rise to civil 
liability for any injury thereby caused 
to the owner ( Id . 106), and maliciously 
destroying or damaging a vessel is made 
criminal by various acts. ( Id . 107.) (2) 

In the Scotch law, the crime of a judge 
who is induced by bribery to pronounce a 
judgment.— Wharton . 

Barratry, (defined). 8 Cranch (U. S.) 39; 
3 Pet. (U. S.) 222 ; 2 Wash. (U. S.) 61; 11 
Mart. (La.) 602; 12 Cush. (Mass.) 360; 2 Cai. 
(N. Y.) 67. 

- (by master of a vessel, defined). 15 

Wend. (N. Y.) 10 . 

- (what constitutes). 2 Dali. (U. S.) 

137; 4 Id. 294; 3 Pet. (U. S.) 222 ; 6 Day 
Conn.) 1, 7; 2 Cush. (Mass.) 500; 9 Allen 
Mass.) 217. 

- (when includes “theft”). 19 Pick. 

(Mass.) 34. 

- (does not include “ negligence ”). 4 

Daly (N. Y.) 1. 

-(in exception in bill of lading). L. R. 

9 Q. B. 546. 

- (in marine insurance law). 4 Daly 

(N. Y.) 1; 80 N. Y. 71, 81; 4 Am. Dec. 480, 
486 n.; Cowp. 143. 


Barratry, (in policy of marine insurance). 5 
Day (Conn.) 1; 2 Cai. (N. Y.) 67; 11 Johns. 
(N. Y.) 40; 1 Str. 581. 

BARREL. —A measure of capacity, 
equal to thirty-six gallons.— Bouvier. 

A measure of wine, ale, oil, &c. Of wine ii 
contains the eighth part of a tun, the fourth part 
of a pipe, and the moiety of a hogshead, /. e. 
thirty-one gallons and a half. (Stat. 1 Pie, 111 . 
c. 13.) Of beer it contains thirty-six gallons, 
and of ale, thirty-two gallons. (Stat. 23 II. 
VIII. c. 4, and 12 Car. II. c. 23.) It is declared 
that the assize of herring barrels is thirty-two 
gallons, wine measure, containing in every bar¬ 
rel usually a thousand full herrings. (Stat. 13 
Eliz. c. 11.) The eel barrel contains thirty gal¬ 
lons. (Stat. 2 H. VI. c. 13.)— Jacob. 

Barrel, (in a contract). 100 Mass. 518; 7 
Cow. (N. Y.) 681. 

- (in a writ of replevin). 9 Allen 

(Mass.) 500. 

•-— (in inspection laws). 11 Ired. (N. C.) 

L. 70. 

Barren ground, (exempted from payment 
of tithes). Ld. Raym. 991; Freem. Ch. 334. 

- (under Stat. 2 and 3 Edw. VI. c. 13). 

2 Mau. & Sel. 349; 6 Mod. 96; 6 Taunt. 297-9. 

BARREN MONEY.— A non-interest- 
bearing debt. 

BARRENNESS. —Incapacity to pro¬ 
pagate, or bear children. A ground for 
dissolution of marriage when it arises 
from impotence existing at the time of 
the marriage. See Divorce ; Impotence. 

BARRETRY—BARRETTOR.— 

$ 1. “A barrettor is a common mover, 
and exciter or maintainer of suits, quar¬ 
rels or parts, either in courts or elsewhere 
in the countrey.” Co. Litt. 368a. 

I 2. Common barretry is the offence of 
frequently exciting and stirring up suits 
and quarrels between the queen’s subjects, 
either at law or otherwise. The punish¬ 
ment for this offence, which is a misde¬ 
meanor, is by fine and imprisonment, and 
the offender is sometimes disbarred from 
practising as an attorney or solicitor. 4 
Bl. Com. 134; Stat. 12 Geo. I. c. 29; 1 Russ. 
Cr. 362; Steph. Cr. Dig. 86. See Mainte¬ 
nance. 

BARRIER. —In the law of mines, a 
wall of coal left between two mines. In 
the absence of an agreement, easement 
or custom to the contrary, every mine 
owner may work up to the boundary of 
his land, although his doing so may cause 
injury to his neighbor, e. g. by letting 
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water into his neighbor’s mine; but he is 
liable for injury caused by negligence or 
malice. (Gale Eusni. 442.) In practice, 
it is usual for a mine owner to work to the 
boundary on the dip of the coal bed, and 
to leave a barrier of his own mineral on 
the rise, so as to prevent the water of the 
adjacent mine on a higher level from 
flooding his mine. If the “upper owner” 
(i. ( \ the owner of the adjacent mine on the 
rise) trespasses on the barrier so as to let 
the water through, he will be liable cot 
only for the trespass, but also for the con¬ 
sequential injury. Bain. M. & M. 425. See 
Boundaries. 

BARRING ESTATE TAIL. —Former¬ 
ly an estate tail could only be barred by levying 
a “tine” or suffering a “common recovery.” 

( See those titles.) At the present day, it can 
only be barred in the case of freeholds, by a dis¬ 
entailing deed, and, in the case of copyholds, by 
surrender, or (but only if the estate is equitable) 
by a disentailing deed executed in accordance 
with the Stat. 3 and 4 Will. IV. c. 74. 

BARRISTER.—A person entitled to 
practise as an advocate or counsel in the 
superior courts. The rank or degree of 
ba. rister can only be conferred by one or 
otli 5r of the Inns of Court (q. v.), where 
the candidate is required to pass through 
a j eliminary course of study and exam- 
ina.ion. (1 Steph. Com. 19; 3 Id. 270.) 
BaiAslcrs who have attained the rank of 
queen * counsel or serjeants-at-law ( q . v.) 
take precedence of those who have not, 
and who are sometimes called “ utter bar¬ 
risters,” because formerly in arguing moots 
they sat “uttermost on the formes, which 
they call the barr.” ( See Man. S. ad L. 262.) 
It might at first be supposed that “ utter 
barrister” means one who addresses a 
court from outside the bar, as opposed to 
queen’s counsel and seijeants, who sit 
within the bar; but this is negatived by 
the old use of “inner barrister” in the 
sense of student. (Man .ubimpra; 5 Reeves 
Hiet. Eng. Law 247.) A barrister cannot 
maintain an action to recover his fees for 
work done as counsel, nor, on the other 
hand, is he liable to an action for negli¬ 
gence in transacting the business of his 
client. He is also privileged from the 
penalties of libel and slander for matter 
spoken or written by him in the course of 
business. {See Pleader ; Privilege ; So¬ 


licitor.) The word is not used in the 
United States, but our word “counsellor” 
(qr. a.) expresses very nearly the same idea. 

BARTER. — An exchange of articles of per¬ 
sonal property one for the othet It differs from 
“s$le,” which is an exchange of property for 
money. 

BARTON.—In old English law (in Devon¬ 
shire especially), the demesne lands of a manor; 
sometimes the manor house itself; also an out¬ 
house or fold yard.— Burrill. 

BAS CHEVALIERS.—Inferior knights 
by tenure of a base military fee, as distinguished 
from “barons” and “bannerets” ( q. v.) } who 
were chief or superior knights.— Blount; CoweU; 
Kenn. Gloss. 

BASE COURT.—In English law, an infe¬ 
rior court, not of record.— Cowell. 

BASE ESTATE.—The estate which “ base 
tenants” {q v.) have in their land.— Cowell . 

BASE FEE.—A base or qualified fee is an 
estate which hath some qualification subjoined 
thereto, and which must cease or be determined 
whenever such qualification is at an end. As in 
the case of a grant to A. and his heirs, “ tenants 
of the manor of Dale;” in this instance, when¬ 
ever the heirs of A. cease to be tenants of that 
manor, the grant is entirely defeated. So, when 
Henry VI. granted to John Talbot, “lord of the 
manor of Kingston-Lisle, in Berks,” that lie and 
his heirs, “lords of the said manor,” should be 
peers of the realm by the title of Barons of 
Lisle; here John Talbot had a base or qualified 
fee in that dignity, and the instant he or his 
heirs quitted the seigniory of that manor, the 
dignity was at an end. These estates are fees, 
because it is possible that they may endure for¬ 
ever in a man and his heirs; yet as that duration 
depends on certain collateral circumstances which 
qualify and debase the purity of the donation, it 
is therefore called a base or qualified fee. In a 
more limited sense, a base fee is used to denote a 
fee simple derived out of a fee tail, which has 
been barred by one whose power extends only to 
bar his own issue heirs in tail; in this case, so 
long as such heirs in tail or their issue endure, 
the fee simple endures, but determines when 
they become extinct. 

Base fee, (defined). 2 Mass. 62. 

Base point, (in survey). 2 Wheel. Am. C. L. 
484. 

BASE RIGHT;—A Scotch law term for a 
subordinate right, e. g. the right which a sub¬ 
vassal had In lands held by him.— Bell Diet . 

BASE SERVICES.—Such services as 
were fit only for peasants, and were unworthy to 
be rendered by others than those of servile rank 
S6e 2 Bl. Com. 61, 62. 

BASE TENANTS.—(1) Tenants who held 
their lands at the will of their superior lord, ai 
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distinguished from “frank tenants” (q. u.) who 
were freeholders; ( 2 ) tenants who rendered to 
their lords services in villenage.— Cowell . 

BASE TENURE.—A tenure by villenage, 
or other customary service, as distinguished from 
tenure by military service; or from tenure by 
free service.— CoweU. 

BASUjEUS.—Greek: Ba < JcXsb^ y king 

The title of ths Emperor Justinian in Novs. 
2 , 3, 4, 6 et seq.; and sometimes applied to the 
king of England, in charters prior to the Nor¬ 
man conquest. (1 Bl. Com. 242.)— BurrilL 

BASILICA. —A compilation of Roman and 
Greek law, being chiefly an abridgment of Jus¬ 
tinian’s Corpus Juris Oivilis , made in Greek, 
about the beginning of the tenth century. It 
consisted of sixty books, only thirty-six of which 
have survived. It was the law of the east until 
the conquest of Constantinople A. d. 1453.— Bou - 
trier/ Burr ill. 

BASSE JUSTICE. — Low justice; the 
power of a feudal lord to try petty criminals and 
trespassers. 

BASTARD. —A child whose parents 
were not married to each other at the time 
of its birth. It 9 mother is entitled to its 
custody, and is bound to maintain it. If 
she has not the necessary means, she may, 
by proper process, compel the putative 
father to pay her a periodical sum of 
money for its maintenance. (See Bast¬ 
ardy.) By the English law, a bastard is 
not entitled to the name of either its father 
or mother, nor can it be heir or next of 
kin to any one, or have an heir or next of 
kin, except its own issue; and he may not 
marry a person who would have been re¬ 
lated to him within the prohibited degrees 
if his parents had been married before his 
birth. (2 Steph. Com. 297; Stat. 7 and 8 
Viet. c. 101; Bastardy Acts of 1872 and 
1873; Co. Litt. 243 b; Litt. \\ 399 et seq. 
As to the etymology of the word, see 1 Diez 
57.) In the United States these disabili¬ 
ties, so far as they relate to property rights, 
are pretty generally removed by the vari¬ 
ous State statutes relating to descent and 
distribution, and as to many of the States 
the above definition is incorrect, inasmuch 
as statutes declare that the intermarriage 
of the parents, even after the birth of a 
child, legitimates it. But, it is believed, 
these statutes were not intended to apply 
to cases of adulterine bastardy, i. e. where 
one or both of the parents were married 
to third persons at the time of the birth of 


the child, and such third persons after 
wards dying, the parents of the child be¬ 
came husband and wife. To prove the 
child of a married woman to be a bastard, 
it must be shown that her husband could 
not have had “access” (q. u) during the 
lawful period of “gestation” (q. v.) As to 
the old rule of “ bastard issue,” see Mulier. 

Bastard, (defined). 30 Tex. 115; 7 Wheel. 
Am. C. L. 150; 14 East 277; 3 P. Wms. 275. 

- (child of a slave is). 30 Tex. 115,135. 

BASTARD EIGNE.— Bastard elder. In 
old English law, a child born before the mar¬ 
riage of his parents, as distinguished from a 
child of the marriage, who was called puisne , 
younger, or since born; or mulier puisne } sinoe 
born of the wife. 2 Bl. Com. 248. 

BASTARDA. —In old English law, a 
female bastard. 

Bastardus nullius est Alius, aut 
Alius populi : A bastard is nobody’s son, or 
the son of the people. 

BASTARDY. — (1) The condition or 
status of being a bastard; ( 2 ) the offence 
of begetting a bastard; ( 3 ) the statutory 
proceeding resorted to for the purpose of 
determining the paternity of a bastard, 
and to compel the father to maintain it, 
lest its support should become a public 
charge. 

BASTON. —In old English law, a baton, 
club or staff. A term applied to officers of the 
wardens of the prison called the “ Fleet,” be¬ 
cause of the staff carried by them.— Cowell ; 
Spel. Gloss.; Termes de la Ley. 

BATTEL. —Law French : baltaile. 

The trial by wager of battle was a species of 
trial introduced into England, among other 
Norman customs, by William the Conqueror, in 
which the person accused fought with his ac¬ 
cuser, under the apprehension that heaven would 
give the victory to him who was in the right.— 
Brown. 

BATTERY—An assault whereby any 
force, however small, is actually applied, 
directly or indirectly, to the person of an¬ 
other, or to the dress worn by him, against 
his will and without reasonable cause. 
(Steph. Cr. Dig. 162; 1 Russ. Cr. 957; 
Underh. Torts 119; Broom Com. L. 687.) 
A battery gives rise to an action for dam¬ 
ages, and an intentional or willful battery 
is also punishable as an offence in the 
same way as an assault (g. v.) See Crime* 
Justification; Tort. 
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Battery, (definedh 0 Mod. 149. 

-(what constitutes). 6 Mod. 172. 

-(the necessary force). 17 Tex. 515. 

BATTURE. —A French word, used 
principally in Louisiana, and with refer¬ 
ence to the Mississippi river. It means a 
bottom of sand, stone, <fcc., rising upwards 
and towards (or above) the surface of a 
river. See 2 Kent Com. 428 n .; 6 Mart. 
(La.) 19,210. 

BAWDY-HOUSE. —A house of ill- 
fame; a “brothel” (<?. r.) Such a house 
is a common nuisance, and its mainte¬ 
nance is punishable as an indictable mis¬ 
demeanor, under the statutes of the several 
States. See Disorderly House. 

BAY.—A pond head, or a pond formed by a 
dam for the purpose of driving mill-wheels.— 
Blount. 

Bay, (in railroad charter). 9 N. Y. 580, 

Bay or harbor, (in a description of prop¬ 
erty). 13 Gray (Mass.) 257. 

BAYOU.—A creek or stream which 
forms the outlet of a lagoon or swamp. 
Used principally in the Southern Gulf 
States. 

BEACH.—(1) The shore, or strand. 
The strip of land between high and low 
water mark. The 6hore of the sea, or 
of a lake, which is washed by the tide and 
waves. (2) To “ beach a vessel ” is to run 
her ashore. This is frequently done in 
cases of leaking, or where the vessel is on 
fire, &c. 

Beach, (defined). 41 Conn. 14; 15 Me. 
237; 48 Me. 68; 6 Hun (N. Y.) 257. 

- (synonymous with “shore”). 28 Me. 

180; 5 Gray (Mass.) 328, 335. 

in conveyance). 6 Hun (N. Y.) 257, 
in a deed). 48 Me. 68; 5 Gray (Mass.) 
335 ; 13 Id. 257. 

-(in a statute). 15 Me. 237. 

BEACON—A signal fire for the guidance 
of mariners; & 1 xight-house ” (q. v.) 

BEACONAGE.—Money paid for the 
maintenance of a beacon or signal-light.— Bur- 
rill. 

BE AD LE.—In English ecclesiastical law, 
an inferior parish officer, appointed by the ves¬ 
try, whose duty it is to attend the meetings of 
the vestry, to notify the parishioners of such 
meetings, to execute the orders of the vestry, to 
preserve order during church services, to attend 
at inquests, to assist the constables in arresting 
vagrants and petty offenders, and to perform 
various duties under the poor laws. 


BEARER.—When the benefit of a 
security or document of title can be 
claimed by any person who presents it for 
that purpose, it is said to be a document 
to bearer. For instance, if a check is 
drawn thus: “pay the bearer,” or “pay 
A. B. or bearer,” or “ pay cash or bearer,” 
&c., the banker may pay it to any one 
who presents it, unless its negotiability 
is restrained. See Bill of Exchange; 
Check; Indorsement; Negotiable; Pos¬ 
session. 

Bearer, (in law of commercial paper). 5 
Abb. (N. Y.) Pr. N. S. 11; 2 Hill (N. Y.) 606; 
36 How. (N. Y.) Pr. 190; 3 Keyes (N. Y.) 365. 

-(bonds payable to). 4 Dowl. &. Ry. 

641. 

-(note payable to). 1 Johns. (N. Y.) 

143; 3 Id. 439; 5 Wend. (N. Y.) 411; 2 Barm 
& Ad. 385; 1 Campb. 175; 2 Nev. & M. 453. 

Bearer of a challenge, (in statute against 
duelling). South. (N. J.) 49. 

Bearer or order, (note without the words). 
9 Johns. (N. Y.) 217; 6 T. R. 123. 

BEARERS.—In old English law, those 
who bore down upon, or oppressed others.— 
Cowell; Jacob . 

Bearers, (in an indictment). 8 Mass. 59. 

Bearing and providing arms, (in statute). 
8 Mod. 17. 

BEARING DATE. — Dated. A 
phrase used in pleading and convey¬ 
ancing to indicate the date of an instru¬ 
ment recited or referrred to. 

Bearing date, (in a plea). 6 Halst. (N. J.) 
325. 

- (allegation in declaration). Ld. 

Raym. 335, 336. 

-(deed, in pleading). 3 Salk. 120, 

Bearing interest, (bill of exchange). 1 
Stark. 452. 

BEAST. — Any four-footed animal 
adapted to use for labor, food or sport. 
The legal sense of the word in America, 
is nearly synonymous with “ cattle ” ( q . v.) 
In English law, it is principally confined 
to such phrases as: Beasts of the 
chase, the buck, doe, fox, martin and 
roe; beasts of the forest, which include 
all wild beasts of venery, and beasts of 
the warren, which are the hare, coney 
and roe. Co. Litt. 233. 

Beasts, (in a statute). 4 Bam. & C. 200. 

-(in a penal statute). 1 Minn. 292, 296. 

BEAD PLEADER.—Fair pleading. Prior 
to the statute of Marlebridge (52 Hen. IIL c. 
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11,) a fine was imposed upon one who (according 
to Fitzherbert) did not plead fairly (Fitz. N. B. 
270a,) or who, (according to Lord Coke) having 
interposed a vicious plea, desired to plead fairly 
by way of amendment (2 Inst. 122, 123). The 
statute above mentioned abolished such fine and 
provided a writ called a “writ of beaupleader” 
prohibiting the sheriff, or other officer desiring 
to collect such fine, from doing so. 

Because, (in pleading). 1 Saund. 117 n. 2 
and 4. 

BECCARIA.— Cesare Bonesana Bee- 
caria was born at Milan in 1735, taught 
political economy there and died in 1793. 
His chief work is on Crimes and Punish¬ 
ments (Dei Delitti e delle Pene ), which has 
■ been translated into almost all European 
languages.— Holtz. Encycl. 

BED.—(1) The channel of a stream or 
river; the space between the banks over 
which the water is accustomed to flow. 
(13 How. (U. S.) 426.) (2) In the phrase “ a 
divorce from bed and board ” (a mensa et 
thoro) the word bed is used to express the 
right of marital intercourse or cohabitation 
to which the divorce puts an end. 

Bed, (of a river). 13 How. (U. S.) 381 ; 18. 
La. 278. 

Beds, necessary for debtor’s family, (in 
a statute). 15 Mass. 170. 

BEDEL.—(1) A crier of a court, or messen¬ 
ger, whose duty it is to summon persons to appear 
and answer therein.— CowelL (2) An officer of 
the forest.— Blount. (3) The rent collector for 
the king.— Plowd. 200. (4) An inferior parish 

officer ; a beadle (q. v.) 

BEDELARY.—In old English law, the 
territory over which a bedel has authority.— 

CowelL 

BEDEREPE.—The service of a feudal ten¬ 
ant in reaping the landlord’s corn at harvest 
time.—■ Blount; CoweU. 

BEDFORD LEVEL.—In England, lands 
within the Bedford Level are subject to various 
provisions as to registration of conveyances, con¬ 
tained in the Stat. 15 Car. II. c. 17; Dart Vend. 
685; Willis v. Brown, 10 Sim. 127. 

Beef, (in a statute). 6 Watts & S. (Pa.) 
269, 277, 279. 

Beef steer, (in indictment). 2 Tex. App. 
350. 

Beer, (when synonymous with “strong li¬ 
quor”). 3 Den. (N. Y.) 437; 24 How. (N. Y.) 
Pr. 289; 21 N. Y. 173; 3 Park. (N. Y.) Cr. 9. 

BEER HOUSE.— See License. 


Beer shop, (not a technical word like “beer 
house”). 16 Ch. D. 647, 721. 

Bees, (property in, defined). 15 Wend. 'N. 
Y.) 550. 

BEFORE. — (1) Anterior to, as “ before 
trial.” (2) In the presence of, as a trial 
held “before” a certain judge; an affidavit 
sworn to “before ” a particular officer, &c. 

Before final hearing or trial, (in a 
statute). 106 Mass. 192; 113 Id. 341. 

Before me, (in jurat of affidavit). 6 Ad. & 
E. N. S. 528 ; 3 Green (N. J.) 274. 

Before mentioned estate, (in a will). 2 
Atk. 58. 

Before the division of my estate, (in a 
will). 12 Ch. D. 834. 

Before the first day of the term, (no¬ 
tice to be given). 5 Wend. (N. Y.) 137 ; 10 Id. 
423. 

Before the first day of the term after 
the action has commenced, (in a statute). 4 
Dali. 433. 

Before the next term, (in a statute). 1 
Binn. (Pa.) 76; 1 Yeates (Pa.) 511. 

Before the said time when, &c., (in 
pleading). 1 Dowl. & Ry. 42. 

Before the sitting of the court, (in a 
statute). 5 Mass. 197. 

Before the wind, (in a statute respecting 
navigation). 1 Newb. Adm. 8; 9 McLean (U. 
S.) 152. 

Before trial, (in a statute). 11 Ind. 440. 

-(meaning “ before plea pleaded ”). 51 

Ill. 296. 

Before us, (writ returnable). 5 Johns. (N. 
Y.) 233. 

BEGGAR. — One who habitually soli¬ 
cits alms, or who subsists upon solicited 
charity. See Vagrancy. 

Begging for alms or soliciting charity, 
(in a statute). 12 Hun (N. Y.) 131. 

Beginning and bounded, (in a convey¬ 
ance). 8 Cow. (N. Y.) 274. 

Beginning corner, (in a deed). 5 WendL 
(N. Y.) 142, 146; 8 Id. 183; 2 Wheel. Am. C. 
L. 485. 

Beginning of the world, (any matter 
from, in a release). 4 Mas. (U. S.) 227. 

Beginning to demolish, (in a statute). 4 
Car. & P. 237; 6 Id. 329. 

Beginning to keep house, (under bank¬ 
ruptcy act). 6 Bing. 363. 

Beginning with the elder, (in a devise). 
L. R. 1 H. L. 87. 

Begotten, (in a devise). 1 Serg. & R. (Pa.) 
378 

-(in a will). 1 Mau. & Sel. 124; 1 

Meriv. 703 ; 2 Vem. 545. 

-(in a will, synonymous with “ borne ”). 

4 Johns. (N. Y.) 64. 

-(shall be, in a settlement). 10 Mod. 

398. 

Behalf, (witness testifying in his own). 6£ 
Ill. 272. 
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BEHAVIOR.—Carriage; conduct; de¬ 
meanor. Magistrates sometimes may re¬ 
quire disorderly persons to give “surety to 
be of good behavior.” See Abearance ; 
Recognizance. 

BEHETRIA. — A Spanish law term for 
lands situated in places where the inhabitants 
had the right to select their own lords.— Bow - 
vier. 

Behind him, (in a bequest). 3 Halst. (N. 
J.) 41. 

-(leaving no issue, in a will). 3 T. R. 

143. 

BEHOOF. — Advantage; profit; ser¬ 
vice. Used in conveyancing in connec¬ 
tion with the words “use and benefit.” 

Being about and not exceeding fite 
hundred gallons, (in a search warrant). 97 
(Mass.) 63. 

Being at one-half expense, (in a contract 
for the conveyance of land). 1 Ohio 14. 

Being indebted to each other, (in a sta¬ 
tute). 8 Wend. (N. Y.) 113. 

Being of sound wind and limb, and free 
from all disease, (in bill of sale). 10 Johns. 
(X. Y.) 484. 

Being surveyors, (equivalent to averment 
that parties were surveyors). 2 Ld. Ken. 549. 

Being the same premises, (in a deed). 8 
Allen (Mass.) 293; 124 Mass. 69, 270. 

Being threatened, (in a statute). 49 Ala. 
350. 

BELIEF.—The acceptance of a propo¬ 
sition as true, or of a fact as real or certain, 
by inference, or from evidence or informa¬ 
tion supplied by others, rather than from 
actual personal knowledge, or positive 
certainty. In most jurisdictions a plead¬ 
ing requiring to be sworn to may be veri¬ 
fied either on knowledge or partly on 
knowledge and partly on “ information 
and belief,” i. e> that as to the matters 
stated in the pleading upon information 
and belief, the affiant believes the plead¬ 
ing to state the truth. 


BELLIGERENT. — In international 
law, a nation actually at war with another 
nation, as distinguished from a “ neutral ” 
(q. v.) 

Belligerents, (defined). 44 Ill. 142. 

Bello parta cedunt rei publicise: 
Things taken during war go to the Stale. It is 
a fundamental maxim of public law, that every¬ 
thing captured as prize belongs primarily to the 
sovereign. 

Belonging, (in an indenture). 1 Chit. Geu. 
Pr. 157,475; 2 Bing. 76. 

-(in poor laws). 3 Conn. 467 ; 19 Id. 

561. 

-(lands thereunto, in a devise). 6 Munf. 

(Va.) 534. 

Belonging or in anywise appertaining, 
(in a deed). 3 Tyrw. 280. 

Belongs, (in a statute). 3 Conn. 467. 

-(in an award). 11 Conn. 240. 

BELOW.—(1) Inferior; of inferior 
jurisdiction, as “ the court below.” i. e . the 
court from which an appeal has been 
taken, or to which a writ of error is di¬ 
rected. (2) Auxiliary; preliminary, as 
“ bail below.” See Bail, 2 2. 

Below high water mark, (in a proprie¬ 
tary grant). 3 Mass. 352. 

BENCH •— Latin : bancus (q . v.) 

A high seat or tribunal, especially the 
seat of a judge in court. “ Bench is prop¬ 
erly applied to the justices of the Court of 
Common Pleas, because the justices of 
that court sit there as in a certaine place, 
. . . and legall records tearme them jus - 
ticiarii de banco, 11 justices of the bench. 
(Co. Litt. 71b.) The court was also called 
the “Common Bench,” to distinguish it 
from the King’s Bench (q. t;.) “Bench” 
is also used to denote the whole body of 
judges, or a particular class of them, as 
opposed to the “ bar,” which denotes the 
barristers, counsellors, &c. 


Belief, (defined). 4 Serg. & R (Pa.) 137. 

-(distinguished from “knowledge”). 

Gray (Mass.) 271. 


-(in testimony). 9 Gray (Mass.) 274. 

-(not synonymous with “suspicion”). 

6 Cush. (Mass.) 369. 


-(of a witness). 10 Pet. (U. 8.) 171. 

Believe, (in a statute). 6 Cush. (Mass.) 
373, 374. 


-(in instruction to jury). 38 Iowa 504. 

Believes, (in affidavit). 3 Wils. 427. 

-(in affidavit for bail). 2 W. Bl. 850. 

(in affidavit upon which perjury is 
■«i«ned). 1 Leach C. C. 325. 


BENCH WARRANT. — Process is¬ 
sued against a party against whom an in¬ 
dictment has been found for the purpose 
of bringing him into court to answer the 
charge preferred against him. When an 
indictment has been found for a misde¬ 
meanor during the assizes or sessions, it is 
the practice for the judge attending the 
assizes, or for two of the justices attending 
the sessions, to issue a bench warrant, 
signed by him or them, to apprehend the 
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defendant. (Cowp. 239; 1 Chit. Cr. L. 338, 
339.)— Brown . See Warrant. 

BENCHERS. —The members of an Inn of 
Court ( q. v .), to whom “is chiefly committed the 
government and ordering of the house, as to 
men meetest, both for their age, discretion and 
wisdomes.” (See Man. S. ad L. 261.) They de¬ 
cide questions as to calling persons to the bar 
and of disbarring those who have been called, 
and are guilty of misconduct. 1 Steph. Com. 19. 

Benedicta est expositio quando res 
redimitur a destruction© : That inter¬ 
pretation is commendable by which a thing is 
rescued from destruction. See Benign.e faci- 

END.K SUNT, ETC. 

BENEFICE. —This is a word of wide mean¬ 
ing, and is taken for any ecclesiastical promotion 
or spiritual living whatsoever. Ordinarily, 
however, it denotes what is technically called 
“ a benefice with cure of souls,” t. e. the office 
and emoluments of a rector or vicar of a paro¬ 
chial church, including the cure of souls, and in 
the case of a rector the freehold of the parson¬ 
age house, the glebe, the tithes and other dues, 
or, in the case of a vicar, a proportion of these 
emoluments. 1 Bl. Com. 384 et seq. See Ad- 
vowson ; Appropriation ; Curate. 

BENEFICE DTNVENTAIRE.— This, 
in French law, corresponds to the beneficium 
inventarii of Roman law, and substantially to the 
English law doctrine, that the executor properly 
accounting is only liable to the extent of the 
assets received by him.— Brown. 

Beneficial devise, (in a statute). 106 
Mass. 474; 8 Am. Rep. 356. 

BENEFICIAL INTEREST, — Ad¬ 
vantage or profit arising out of a contract, 
or derived from an estate; as where a con¬ 
tract is made between two persons for the 
benefit of a third, or where A. holds an 
estate in trust for B. 

Beneficial power, (defined). 20 Hun (N. 
Y.) 360, 363. 

BENEFICIARIES.— Cestuis que trust, 
persons for whose benefit property is held 
by trustees, executors, &c. See Cestui que 
trust; Trust. 

BENEFICIO PRIMO. —A royal writ di¬ 
recting the chancellor to bestow a benefice in 
the king's gift upon a particular person.— Reg. 
Orig. 307. 

BENEFICIUM.—(1) A “benefice” (q.v.) 
(2) A feudal grant by a lord to Lis followers. 
This was originally a grant at the will of the 
lord (munera) t afterwards the grant was made 
for life and was called a beneficium . (3) A bene¬ 
fit, favor, or privilege of any kind 


BENEFICIUM CLERIC ALE.—Bene¬ 
fit of clergy (q. v.) 

BENEFICIUM COMPETENTI^J. — 

(1) In the civil law, the privilege of one who, 
being insolvent, transferred his property for the 
benefit of his creditors, to retain sufficient to live 
honestly according to his station in life; (2) in 
the Scotch law, the privilege of the grantor, or 
obligor, in a gratuitous obligation, to retain suf¬ 
ficient for his subsistence.— Beil Diet. 

BENEFICIUM DIVISipNIS.—In the 

civil and Scotch law, the privilege of one of 
several co-sureties (cautioners) to insist upon 
paving only his pro rata share of the debt.— 
Bell Did. 

BENEFICIUM ORDINIS.—In the civil 
and Scotch law, the privilege of the surety to 
require that the creditor exhaust his remedy 
against the debtor, before calling upon him (the 
surety) to pay.— Bell Diet. 

Benefit, (assessment for). 15 Wend. (N. 
Y.) 374; 19 Id. 651-699. 

- (in assignment of copyright). 4 Q. 

B. D. 483. 

- (for her sole use and, in a wdl). Coop. 

285. 

- (for use and, legacy to feme sole). 3 

Bro. Ch. C. 383, n. 

-(use and, bequest for). 4 Madd. 409 ; 

5 Id. 491; 19 Ves. 419. 

-(use and, gift for). 1 Swanst. 547. 

Benefit and advantage over loss, (own¬ 
ers of property assessed for). 3 Wend. (N. Y.) 
454; 8 Id. 85; 9 Id. 257. 

Benefit and relief, (in a statute). 1 Str. 
275, 279. 

BENEFIT BUILDING SOCIETY. 

—The old-fashioned name for what is now 
more commonly called a building so¬ 
ciety (q. v.) 

Benefit of children, (in a statute). L. R. 

6 Ch. App. 445. 

BENEFIT OF CLERGY.— Original¬ 
ly, the exemption of the persons of clergy¬ 
men from criminal process before the sec¬ 
ular courts, in a few particular cases. Af¬ 
terwards the clergy arrogated to them¬ 
selves this exemption in the case of all 
crimes, and finally extended it not only to 
“every little subordinate officer belonging 
to the church or clergy, but even many 
that were totally laymen” (4 Bl. Com. 
365): every one that could read being en¬ 
titled to the privilegium clericale. The 
Stat. 4 Hen. VII. c. 13, limited the right, in 
the case of laymen, to one exemption, and 
directed them to be burnt in the hand in 
order that they might not claim it twice 
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After being delivered from the secular 
court, the offender underwent a mock trial 
in the ecclesiastical courts. The privilege 
of clergy was restricted by various stat¬ 
utes, and finally abolished by Stat. 7 and 
8 Geo. IV. e. 2S. The act of Congress of 
April 30th, 1700, § 30, provides that it shall 
not be allowed upon conviction of any 
crime for which, by any statute of the 
United States, the death penalty is or shall 
be provided. 

BENEFIT OF DISCUSSION.—In the 
civil law, the surety’s right to have the prop¬ 
erty of the principal debtor applied in the first 
instance, before resort to him. ! 

BENEFIT OF DIVISION.—Same as 
Beneficiuh Divisionis ( q . r.) 

BENEFIT OF INVENTORY—In the 
civil law, the privilege of the heir, to limit his 
liability for the debts of the succession, to the 
value of the decedent’s effects, by causing an in¬ 
ventory thereof to be made. See Benefice 
DTnventaire. 

Benefit of my children, (in a will). 1 
Vem. 66. 

Benefits, (in eminent domain law). 18 
Minn. 155. 

Benefits of my real estate, (in a will). 
4 Yeates (Pa.) 23. 

BENERTH. — A feudal service rendered 
by the tenant to his lord with plow and cart.— 

Cowell; Spel . Gloss . 

BENE V OLENCE.— See Aid, § 3 ; Aids. 

Benevolence, (distinguished from “liberality 
and charity”). 3 Meriv. 17. 

-(in a bequest). 105 Mass. 434. 

Benevolent, (defined). 4 Harr. (N. J.) 
307, 313; Spenc. (N. J.) 489. 

-(in a bequest). 2 Stew. (N. J.) 36. 

Benevolent institution, (in a statute). 25 
Ind. 518. 

Benevolent purpose, (bequest for). 3 
Meriv. 17 ; 9 Ves. 399. 

-(in a devise). Ill Mass. 268. 

BENEVOLENT SOCIETIES. — Socie¬ 
ties established and registered under the Friendly 
Societies Act, 1875, foi any charitable or benev¬ 
olent purposes. (Friendly Boo. Act, 1875, c. 8, 
2 3. See the Fourth Report of the Friendly 
Soc. Comm. (p. xxxi), which gives a description 
of the “ Order of Cemented Bricks,” a benevo¬ 
lent society confined to officers of the royal navy, 
and established partly for convivial purposes and 
partly for “ distributing discriminating charity 
in deserving naval cases”) In their constitu¬ 
tion and management such societies resemble 
friendly societies (q. r.) 

Benevolent society, (in a statute). 23 
Minn. 92. ' 


Benignee faciendse eunt interpreta- 
tiones ohartarum, ut res magis valeat 
quam pereat : Constructions of documents 
are to be made favorably, that the instrument 
may rather avail than perish. The case of Roe 
v. Tranruarr, 2 Sin. Lead. Cl is. 530, is a most im¬ 
portant case for reference with regard to the 
construction and interpretation of written in¬ 
struments. The facts as quoted from Smith 
were as follows: “ A., in consideration of natural 
love, and of £100, by deeds of lease and release 
granted, released, and confirmed certain prem¬ 
ises, after his own death , to bis brother, 
B., in tail, remainder to C. (the son of another 
brother of A.), in fee; and he covenanted and 
granted that the premises should, after hifl 
death, be held by B. and the heirs of his body, 
or by C. and his heirs, according to the true 
intent of the deed. Held, that ilie deed could 
not operate as a release, because it attempted to 
convey a freehold in futuro, but that it was good 
as a covenant to stand seized.” 

Benignior sententia in verbis gen- 
eralibus seu dubiis est prseferenda: 
The more liberal interpretations of general or 
doubtful words is preferable. 

Benignius leges interpretandse sunt 
quo voluntas ©arum conservetur: 
Laws are to be more liberally interpreted, sc 
that their intent may be preserved. 

BENTHAM. — Jeremy Bentham was 
born in London in 1748, was educated at 
Westminster and Oxford, entered at Lin¬ 
coln’s Inn in 1773, traveled in Russia and 
the east of Europe, and died on the 6th 
June, 1832. His works fill nine octavo 
volumes; the principal legal ones are the 
Fragment on Government, Principles of 
Morals and Legislation, Judicial Evidence, 
and numerous writings on codification and 
law reform (Bentham’s Works by Bow¬ 
ring) ; many of his suggestions have been 
carried into effect; most of the others are 
impracticable. 

BEQUEATH —BEQUEST . — Anglo- 
Saxon : biewedhan , to declare. Skeat Etym. Diet. 

2 1. To bequeath property is to leave it 
by will, and a bequest is a gift by will; the 
terms are only applied to personal prop¬ 
erty. A residuary bequest is a gift of the 
residue of the testator’s personal estate, 
namely, of what is left after payment of 
debts and legacies, &c. See Devise; Leg¬ 
acy; Legatee; Residue. 

2 2. Specific.—A specific bequest (not 
a specific legacy) is where a testator be¬ 
queaths to a person all his property of a cer¬ 
tain class or kind, e . g . all his pure person¬ 
alty. Shepherd v, Beetham, 6 Ch. D. 597. 

\ 3.' Executory. —An executory be- 
i quest is the bequest of a future, deferred! 
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or contingent interest in personalty. See 

Executory Interest. 

Bequeath, (distinguished from “devise 0 ). 
36 Me. 211; 13 Barb. (N, Y.) 106. 

Bequeath my chambers, (in a will). 3 
Burn. & Ad. 469. 

Bequeath to, (in a will). 3 Harr. (N. J.) 
28. 

Bequeathed, (in a will). 13 Yes. 379 ; 119 

Mass. 523, 525. 

Bequeathments, (in a will). 3 Green (N. 
J.) 386. 

Bequest, (defined). 89 Ill. 246. 


Best you can with it, (direction to ageni 
of property). 21 Wend. (N. Y.) 610. 

Bet, (defined). 11 Ind. 14; 81 N. V 539. 

- (what constitutes). 7 Pori. (Ala.) 

463; 10 Tex. 260. 

-(on an election). 15 Gratt. (Va.) 653; 

36 111.201. 

- (synonymous with “wager”). 11 Ind , 

14; 1 Bosw. (N. Y.) 212. 

BETROTHMENT.—The plighting of 
troth. A mutual promise or contract between 
a man and woman competent to make it, to 
marry at a future time. 


BEROARIA. — In old English law, a 
sheep-fold ; also a place where the bark of trees 
was laid to tan.— Bouvier . 

BERCARIUS — BERGATOR.— 
A shepherd. 

BEREWIOA, or BERWICA.—In old 

English law, (1) a portion of a manor, or a 
small manor attached or belonging to a larger 
one.— SpeL Gloss. (2) A corn-farm.— Ibid. (3) 
A hamlet or village appurtenant to a town or 
manor.— Blount; BarrilL 

BERG-HMOTE, or BERQ-HMOTH. — 

See Barmote Courts. 

BERTON.—A large farm; the barn yard 
of a large farm. See Barton. 

BESAIEL, BESAILE, or BESAYLE. 

—A great-grandfather. A writ to enable the 
heir to gain possession of lands of w T liich his 
great-grandfather died seized in fee-simple, from 
an abator who entered on the day of the great¬ 
grandfather’s death. (3 Bl. Com. 186.) Abol¬ 
ished by Stat. 3 and 4 Wm. IV. c. 27, \ 36. 

Beside, fin a statute). 2 Mass. 27. 

Besot, (defined). 7 Ind. 440. 

Best, (as designating articles sold). 33 Mich. 
348. 

- (some of my. linen, in a will). 2 P. 

Wms. 388. 

BEST EVIDENCE. —That evidence 
which, under the circumstances existing 
at the time, is the best attainable, i. e . the 
highest grade of evidence procurable in 
the particular case. Thus, documents are 
the best evidence of their contents, but if 
lost or destroyed, copies, or even oral evi¬ 
dence is admissible. 

Best evidence, (defined). 65 Me. 465. 

Best of his ability, (in bond of public offi¬ 
cer). 39 Iowa 9. 

Best of his knowledge and belief, (in 
answer in chancery). 1 Paige (N. Y.) 404. 

Best rent, (in a demise). 10 East 278. _ 

Best rent that can be obtained, (in a 
demise). 3 Esp. 79. 

Best you can, (in an order to buy cotton). 
101 Mass. 470. 


BETTER EQUITY. — The priority 
which a second or junior encumbrancer, 
who has taken security against subsequent 
prejudicial dealings by the party holding 
the legal title, has over a prior incum¬ 
brance not so secured. 


Better, legal, and paramount title, (in 
act of Congress concerning public lands). 1 
Scam. (Ill.) 344. 

Better securing, (for the, in a mortgage). 
8 Yes. 382. 


BETTERMENTS. — (1) Improve¬ 
ments made upon an estate by the occu¬ 
pant or possessor, such as building, drain¬ 
ing, fencing, &c., more extensive in char¬ 
acter than mere repairs. (2) The increased 
value of an estate by reason of some pub¬ 
lic improvement thereon. See Improve¬ 
ment. 


Between, (defined). 1 C. E. Gr. (N. J.) 321, 
368. 

- (distinguished from “till”). 16 Barb. 

(N. Y.) 347. 

- (does not exclude the termini). 2 Vr. 

(N. J.) 205, 212. 

- (excludes the termini). 1 Mass. 91; 

12 Me. 361. 

- (highway described as leading). 2 

Saund. 158 b, n. 6. 

- (in a deed). 1 Mass. 91. 

-* (in a railroad charter). 2 Vr. (N. J.) 

206. 

-(in a will). 3 Stew. (N. J.) 3. 

-(in bounds, in a deed). 5 Mete. (Maas.) 


41. 


(in contract to pay money). 14 I1L 
32; 6 Ind. 335. 

-(in insurance policy). 5 Mete. (Mass.) 

39. 

(in land reservation). 9 Wheat. (U. 


,) 469. 


(stipulation to deliver goods). 5 Abb. 
N. Y.) Pr. N. S. 182. 

Between merchant and merchant, (:d 
atute of limitations). 2 Atk. 612; 1 Bing* 
33; 2 Vera. 276. 

Between the houses, (in a deed). 3 Zab 
8. J.) 126. 
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Between thk parties, (in an agreement). 
8 PowL ^ Ry. 503. 

■— (in a plea). 1 Sax. (N. J.) Ch. 198. 

-(in a rule of reference). South. (N. 

J.) 6S6. 

Between them, (in a devise). 2 Meriv. 70; 
3 Ves. 031. 

Beyond ska, (goods taken, not subject of re¬ 
plevin!. 1 Show. 91. 

-(in a plea). 1 Harr. <& J. (Md.) 453. 

Beyond seas, (in statute of wills). 24 III. 
159. 

BEYOND THE SEAS—No part of the 
United Kingdom of Great Britain and Ireland, 
nor the Isle of Man, Guernsey, Jersey, Alderney, 
or Sark, nor any islands adjacent to any of 
them i being part of the dominions of her majesty), 
are deemed beyond the seas within the mean¬ 
ing of the Stat. 3 and 4 Will. IV. c. 27. And 
yet for certain purposes either or any of those 
places other than England may be regarded in 
law as being beyond the seas. Thus it appears 
to have been held that Dublin, or any place in 
Ireland, was beyond the seas within the mean¬ 
ing of the statute of limitations. 21 Jac. I. c. 
16; King r. Walker, 1 Wm. Bl. 286; Nighten¬ 
gale v. Adams, Show. 91; Shelf. R. P. Stat. (4 
ed. ) 181. See ante, p. 6 n. 

Beyond the seas, (defined). 1 Harr. & J. 
(Md.) 350. 

-(in a statute, equivalent “to out of 

the realm ”). Wilberf. Stat. L. 125. 

-— (in statute of limitations). 1 Cranch 

(U. S.) C. C. 475; 3 Cranch (U. S.) 174; 2 Dali. 
217 ; 1 McLean (U. S.) 146 ; 7 Otto (U.S.) 637 ; 
14 Pet. (U. S.) 141; 3 Wheat. (U. S.) 541; 11 
Id. 361; 1 Wyom. T. 225; 23 Ala. 480; 8 Ark. 
488 ; 26 Ga. 182; 8 Blackf. (Ind.) 508 ; 1 Harr. & 
J. (Md.) 350; 20 Pick. (Mass.) 304; 13 N. H. 
79; 3 Johns. (N. Y.) 267 ; 1 Johns. (N. Y.) Cas. 
80; 6 Ohio 125; 7 Ohio Pt. II. 235; 11 Ohio 
St. 690 ; 9 Serg. & R. (Pa.) 291; 1 Y’eates (Pa.) 
329 ; 2 McCord (S. C.) 331; 13 Am. Dec. 732 ; 
6 Wheel. Am. C. L. 495; 2 Atk. 613; 8 Moo. P. 
C. 4; 4 T. R. 516. 

BIAS. —An inclination, leaning, or pro¬ 
pensity of the mind towards a particular 
idea, or in favor of a particular person or 
class of persons. It is a ground of chal¬ 
lenge in respect of jurors, and disqualifies 
a judge to act. It may also have much 
weight in determining the credibility of 
witnesses. 

Bias, (defined). 12 Ga. 444. 

- (of juror, what is). 2 Ga. 173: 12 

Ga. 444. 

BID. —An offer of a certain price for a 
thing put up for sale at auction. 

BIDALLi, or BIDALE.— An invitation 
of friends to drink ale at the house of some poor 
man, who thereby hopes a charitable contribu¬ 
tion for his relief. Something like this seems 
to be what we commonly call “ house-warming,” 


when persons are invited and visited in this 
manner on their first beginning house-keeping. 
— Jacob . 

BIDDER. —One who offers a certain 
price for a thing on sale at auction; one 
who makes a bid. 

Bidding at an auction, (if by owner, what 
allowance to be made). 3 East 337-341. 

BIDDINGS.—Bids at an auction. See Bid. 

Biennially appoint, (in city charter). 68 
N. Y. 479. 

BIENS ■—French: goods. 

Property of every description, real and per¬ 
sonal, except estates of freehold and inheritance. 
— Bouvier. 

Big, (in declaration for slander). 2 Dev. (N. 
C.) 115. 

BIGA—BIGATA. — A cart or chariot 
drawn with two horses, coupled side to side; 
but it is 6aid to be properly a cart with two 
wheels, sometimes drawn by one horse; and in 
the ancient records it is used for any cart, wain, 
or wagon.— Jacob. 

BIGAMUS.—A person that has married 
two or more wives, successively after each other, 
or a widow. It is mentioned in the Stats. 18 
Edw. III. c. 2; 1 Edw. VI. c. 12; and 2 Inst. 
273. 

BIGAMY. —Every person who, having 
a wife or husband still living, wilfully goes 
through the form of marriage with any 
other person, commits the offense called 
bigamy. A person marrying again during 
the lifetime of his or her wife or husband 
is not guilty of bigamy if the wife or hus¬ 
band has been continually absent for seven 
years, and has not been known by such 
person to be living within that time, (Stat. 
24 and 25 Viet. c. 100, l 57 ; Steph. Cr. Dig. 
174; 3 Russ. Cr. 264,) nor of course is it 
bigamy for divorced persons to marry 
again. 4 Steph. Com. 279. 

The statute called the Statute de Blgamis, is 
the 4 Ed. I. and the Stat. 1 J no. I. c. 11, calls U 
“bigamy,” where a person m;:. /:es a second wife, 
&c., the first being living, which is felony; but 
this is properly “polygamy,” and not “bigamy,” 
which last is not where a person hath two wives 
together, but where he hath two wives one after 
another. (2 Inst. 273.)— Jacob. 

Bigamy, (marriage after divorce not). 5 
Barb. (N.Y.) 117. 

BIGOT.—A compound of several old English 
words, and signifies an obstinate person, or one 
that is wedded to an opinion, in matters of re¬ 
ligion, Ac. 
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BILAGINES.— Latin. 

By-laws of towns: municipal laws. See By- 
Laws. 

BIT i AN.—A French term in use in Louisi¬ 
ana, for a book in which bankers and others 
enter their indebtedness and bills receivable. A 
balance sheet. 

BILANCIIS DEFERENDIS.—A writ 
directed to a corporation for the carrying of 
weights to such a haven, there to weigh the wool 
that persons by our ancient laws were licensed to 
transport.— Reg . Orig. 270, 279 b. 

BILATERAL CONTRACT.—A con¬ 
tract which binds the parties to perform 
reciprocal obligations each towards the 
other. 

Bilging, (of a ship). 3 Pick. (Mass.) 46. 

BILINGTJIS.—A double-tongued man, or 
one that can speak two languages. Formerly 
applied to a jury that passed between an English¬ 
man and a foreigner, whereof part were English 
and part strangers. Though this is properly a 
jury de medietate linguae. — Jacob. 

BILL . — Middle-English : bille, a letter, writing; 
Law Latin: billa, a corruption of bulla , a sealed writ¬ 
ing ; Classical Latin : bulla , a seal or stud of metal. 
Skeat Etym. Diet. 

■ Bill primarily means a letter or writing. 
In addition to the kinds of bill described 
under subsequent titles, the word has the 
following meanings in law: 

§ 1. In legislation. —In parliamentary 
practice bills are incomplete acts of con¬ 
gress, of a legislature, or of parliament. 
When a bill has passed both houses and 
received the assent of the executive, it be¬ 
comes an act or statute (<?. u.) (May Pari. 
Pr. 479 et seq.; 2 Steph. Com. 383.) Bills, 
like acts, are divided into public and pri¬ 
vate, but bills which, though they are local 
in their nature, are yet of public interest, 
are sometimes called u hybrid bills,” and 
are introduced as public bills. May Pari. 
Pr. 693, 732. 

§ 2. Of attainder. — A bill of attainder 
is a bill formulating an accusation against 
a peer or other high personage in a matter 
of public importance, declaring him to be 
attainted and his property to be forfeited. 
It resembles an impeachment (q. v.), ex¬ 
cept that it may be introduced in either 
nouse, and requires no evidence in the 
judicial sense. (4 Bl. Com. 259.) The 
United States constitution (Art. I. g 9) pro¬ 
vides that “no bill of attainder . . . shall 
be passed.” See Attainder. 


§ 3. Indictment. —In criminal proced¬ 
ure, an indictment is presented to the 
grand jury under the name of a bill, and 
is not technically an indictment until so 
found by the jury, See Indictment. 

< § 4. Patent.—In England, “ bill ” also sig¬ 
nifies the draft of a patent for a charter, com¬ 
mission, dignity, office, or appointment; such a 
bill is drawn up in the attorney-generals patent 
bill office, is submitted by a secretary of state 
for her majesty's signature, when it is called the 
“ queen's bill;" it is countersigned by the sec¬ 
retary of state and sealed by the privy seal, and 
then the patent is prepared and sealed. See 
Crown Office. Bep. Comm, on Fees 5, 9. 

Bill, (synonymous with “note”). 7 Serg. & 

R. (Pa.) 462. 

-(corporation created by). 22 Wend. 

(N. Y.) 78. 

-(in banking). 18 Barb. (N. Y.) 462; 

S. C., 9 How. Pr. 530. 

-(goods to be paid for by). 2 Campb. 

530. 

BILL CHAMBER. —A branch or depart¬ 
ment of the Scotch Court of Session, in which 
business is transacted similar to that which is 
done in England and America in chambers.— 
Bouvier . 

BILL FOR FORECLOSURE. —A 

bill in equity filed by a mortgagee for the 
purpose of obtaining a sale of the mort¬ 
gaged premises, and the payment of his 
debt with interest and costs. See Fore¬ 
closure. 

BILL FOR NBW TRIAL.—A bill 
in equity filed after judgment obtained 
against complainant in an action at law, 
praying that an injunction issue to restrain 
proceedings to enforce such judgment, on 
the ground that facts exist which render it 
against conscience to enforce it. Such 
facts must either have been unavailable 
to the complainant in the law court, or he 
must have been prevented from availing 
himself of them by accident or frand, un¬ 
accompanied by either fraud or lache9 on 
his part. 

BILL FOR RELIEF. — See Bill or 
Complaint, \ 5. 

BILL-HEAD.—A printed form used 
by merchants and traders in making out 
their bills and rendering accounts to their 
customers. 

Bill holders, (how to be paid). 2 Wheel 
Am.C.L. 179. 
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BILL IN CHANCERY.— See Bill of 

COMri.UNT. 

BILL IN EQUITY. — See Bill of 

Complaint. 

BILL IN NATURE OF A BILL 
OF REVIEW. —A bill in equity filed by 
one not bound by a decree to obtain a re¬ 
examination and reversal of such decree. 

BILL IN NATURE OF A BILL 
OF REVIVOR. —A bill in equity filed 
after the death of a party where it is not 
only necessary to bring in new parties but 
also to determine other facts imported 
into the litigation in consequence of such 
death. Thus, if the death of a party 
whose interest is not determined by his; 
death, is attended with such a transmis¬ 
sion of his interest, that the title to it as 
well as the person entitled, may be liti¬ 
gated in the court of chancery, as in the 
case of a devise of real estate, the suit is 
not permitted to be continued by a bill of 
revivor, but an original bill in the nature 
of a bill of revivor must be filed in order 
that the title as well as the character of 
the new party (the devisee) may be liti¬ 
gated. Where, on the other hand, the 
transmission of interest is by descent, the 
heir may be brought in by bill of review, 
as his title is determined by operation of 
law. Story Eq. PI. (5 edit.) 22 377 et seq. 

BILL IN NATURE OF A SUP¬ 
PLEMENTAL BILL. — A bill filed 
when new parties, with new interests, 
arising from events happening since the 
suit was commenced, are brought before 
the court, wherein it differs from a supple¬ 
mental bill which is properly applicable to 
those cases only where the same parties, 
or the same interests remain before the 
court. Story Eq. PI. (5 edit.) \\ 345 et seq. 

BILL OBLIGATORY.—An absolute ob¬ 
ligation for the payment of money, differing 
from a promissory note only in being under seal; 
a bill single (q. v.) or bill penal (q. v.) under 
seal. 

Bill obligatory, (defined). 2 Sere. & R. 
(Pa.) 114. 

BILL OF ADVENTURE.—A writing 
signed by a merchant, stating that the property 
in goods shipped in his name belongs to another, 
to the adventure or chance of which the person 
■o named is to stand, with a covenant from the 
merchant to account to him for the produce. 


BILL OF ADVOCATION.—In the 

Scotch law, a bill or petition praying that the 
judgment of an inferior court he removed to a 
superior one for review. 

BILL OF ATTAINDER.— See Attain¬ 
der; Bill, 2 2. 

Bill of attainder, (defined). 35 Ga. 285. 

BILL OF CERTIORARI.— A bill— 
rarely if ever used in America—the object 
of which is to remove a suit in equity 
from some inferior court to the court of 
chancery, or some other superior court of 
equity, on account of some alleged incom¬ 
petency of the court a quo , or some injus¬ 
tice in its proceedings. Story Eq. PI. (5 
edit.) 2 298. 

BILL OF COMPLAINT.— 

2 1. In general — parts.— Under the 
practice of the Court of Chancery, an or¬ 
dinary suit is commenced by filing or ex¬ 
hibiting a bill of complaint, which is a 
document in the form of a petition, ad¬ 
dressed in ordinary cases to the chancel¬ 
lor, containing a statement of the plain¬ 
tiff's case, and concluding with a prayer 
asking for the relief which he filed the bill 
to obtain. A bill, therefore, consists of 
four parts—(1) The “ title," giving the de¬ 
scription of the court and the names of 
the plaintiffs and defendants; (2) the “ ad¬ 
dress" to the chancellor; (3) the “state¬ 
ment" or stating part; (4) the “prayer." 
(For specimens of Bills see Hunter's Suit; 
Dan. Ch. Pr. 297, and Forms.) The bill is 
signed by the counsel who has settled it. 

2 2. Original and amended. —The bill 
by which a suit is commenced is called 
an “ original " bill, as opposed to an 
“amended" bill. See Amendment. 

2 3. “Bin"—"suit."—The bill being 
the first step in a suit, the word “ bill" is 
often used as synonymous with “suit;" 
and in this sense bills are of three kinds, 

“ original, in the nature of original, and 
not original." 

2 4, Original.—A bill is called original 
when it relates to matters not already be¬ 
fore the court, and either prays relief or ia 
filed for some subsidiary purpose. 

2 5. For relief. —Bills praying relief 
are of infinite variety, according to the 
right or equity sought to be maintained; 
bills having special names are “inter- 
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pleader ” and u certiorari billsbills quia 
timet , to prevent an anticipated loss or in¬ 
jury ; and “bills of peace,” to establish 
a right which might otherwise be made 
the subject of repeated litigation. These 
kinds of bills are, however, rare in prac¬ 
tice. 

2 6. Not for relief. —Bills not praying 
relief are of two kinds—(1) Bills to per¬ 
petuate the testimony of witnesses ( see 
Perpetuation of Testimony). (2) Bills 
of discovery ( see Discovery; Mitf. PL 
145; Dan. Ch. Pr. 259, 1408; Haynes 
Eq. 185; Snell Eq. 495), of which the 
principal parts are the ‘‘stating part,” 
containing the statement of facts; the 
“ charging part,” alleging that the defend¬ 
ants set up a certain defence, and charging 
or asserting matter to avoid it ( see Avoid¬ 
ance) ; and the “ interrogating part,” in 
which the essential statements are re¬ 
peated in the form of interrogatories (q. v.) 
Mitf. PL 42 et seq. 

§ 7. English bill.—Formerly, an ordinary 
suit in chancery was called a suit by English 
bill, by wav of distinction from suits on the com- 
mon law side of the court, which were conducted 
in Norman-French or Latin. Mitf. PL 8. See 
Chancery. 

2 8. In the nature of original, and 
not original. — Bills in the nature of 
original bills, and bills not original, include 
“ supplemental bills,” filed to supply de¬ 
fects or omissions in original bills; “bills 
of revivor,” to revive abated suits ( see Re¬ 
vivor) ; and “bills of review,” filed to ob¬ 
tain the reversal or alteration of a decree 
made in a former suit between the same 
parties. Mitf. Pl. 33 et seq.; Dan. Ch. Pr. 
1377. 

\ 9. Fishing bill. —Where a person files 
a bill claiming relief, but not knowing 
whether the real facts will support his 
case and hoping to find out by interroga¬ 
tories facts on which to found his claim, 
the bill is called a “fishing bill.” See Ac¬ 
tion; Chancery; Information; Plead¬ 
ing; Suit. 

BILL OF CONFORMITY.—A bill 
in equity filed by a personal representative 
when he finds the affairs of the decedent 
bo much involved that he cannot safely 
administer the estate except under the 
direction of a court of equity. 1 Story Eq. 
Jur. (3 edit.) 2 544. 


BILL OF COSTS.— 

2 1. In American practice.—A written 
statement of the items making up the 
total amount of the costs in an action or 
judicial proceeding. It is demandable as 
a matter of right by the unsuccessful party, 
or party bound to pay costs, and is taxable 
before an officer (generally the clerk) of 
the court. 

2 2. In English practice. —An account 
of fees, charges and disbursements, by a solicitor 
in a legal business. As to costs generally, and 
their taxation, see those titles. It may here be 
mentioned that the court has jurisdiction under 
the Attorney’s and Solicitor’s Act, 1843, to make 
an order for the delivery by a solicitor of a bill 
of costs against his client; this is necessary 
where the solicitor claims a lien on a fund or on 
papers in liis possession, so that they cannot be 
dealt with until his costs have been paid. (Dan. 
Ch. Pr. 1728'; Arelih. Pr. 121.) Also, under the 
Attorney’s and Solicitor’s Act, 1870, a solicitor 
may make an agreement in writing with his 
client as to his reniuncraiidi ry a gross sum, 
percentage, salary or otherwise ; >in*h an agree¬ 
ment, however, is liable to be reviewed by a tax¬ 
ing master. Dan. Ch. Pr. 1738. 

BILL OF CREDIT.—(1) Paper (pro¬ 
missory notes) issued by the authority of 
a State, on the faith of the State, and de¬ 
signed to circulate as money. (11 Pet. (U. 
S.) 257, 313; 1 Kent Com. *408.) The 
issuing of bills of credit by the States is 
expressly forbidden in the United States 
constitution (Art. I. 2 10.) (2) A letter of 

credit (q. v.) 

Bill of credit, (what is, within constitu¬ 
tional inhibition). 13 How. (U. S.) 12; 11 
Pet. (U. S.) 257, 313; 4 Id. 410, 431; 3 Ala. 
258 ; 4 Ark. 44; 35 Ga. 330; 2 Ill. 87 ; 3 Dana 
(Ky.) 150; 2 Litt. (Ky.) 300; 21 La. Ann. 
751; 5 Sm. & M. (Miss.) 91; 4 Mo. 59, 255; 6 
Hill (N. Y.) 33. 

BILL OF DEBT. —An ancient term in¬ 
cluding promissory notes and bonds for the pay¬ 
ment of money.— Bouvier. 

BILL OP DISCOVERY.—A bill in 
equity filed to obtain a discovery of facts 
resting in the knowledge of the defendant, 
or of deeds or writings, or other things in 
his custody or power. Story Eq. PI. (5th 
edit.) I 311. 

BILL OP EXCEPTIONS.— 

1 1 . in American practice.—A formal 
statement in writing of the objections in- 
terposed and exceptions takon upon the 
trial of a cause, to the decision of the pre¬ 
siding judge or justice on poirua of law 
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arising during the trial, drawn up by a 
party seeking a review in a higher court, 
and properly certified by the trial judge. 
It must recite the proceedings on the trial, 
the decision or ruling of the judge objected 
to, and the exception taken. Its object is 
to furnish a record of the points decided 
for the purpose of review in an appellate 
court. In theory, it is supposed to he drawn 
up and submitted to the judge for his ap¬ 
proval during the trial, but in practice the 
exceptions are merely noted at the time 
they are interposed, and the bill is drawn 
up, settled and certified by the judge after 
the trial. See the statutes of the several 
States as to this latter point, and other 
matters of practice relating to the subject. 

1 2. In English practice.— Under the 
former common law practice, if a judge at the 
trial of an action misdirected the jury on a point 
nf law, or improperly received or rejected evi¬ 
dence, lie might be required to seal a bill of ex¬ 
emptions, which was a document containing a 
statement of the objections taken by the party 
aggrieved. The bill was then argued before the 
court of error, and if the objections were held to 
be well founded there was a trial de novo. Bills 
of exceptions have been abolished. (Arclib. Pr. 
3<5; Buies ot Court lviii. 1.) The same result 
is now obtained bv a motion for a new trial. 

Bill of exceptions, (in criminal cases). 14 
Wend. (N. Y.) 554; 15 Id. 581. 

- (return to court of error). 2 Chit. 

Gen. Pr. 593. 

BILL OP EXCHANGE.— 

2 1. General principles. —An uncon¬ 
ditional written order from A. to B., di¬ 
recting B. to pay C. (or, to pay to the 
bearer) a certain sum of money therein 
named, either on demand or at sight, or 
at any certain period after date or after 
.-dght. (See Days of Grace.) A. is called 
the drawer, B. the drawee, and C. the 
payee; sometimes A., the drawer, is him¬ 
self the payee. When B., the drawee, has, 
by accepting the bill, undertaken to pay it, 
he is called the acceptor. Byles Bills 1,78; 
3m. Merc. L. 203 el *eq. See, Acceptance. 

? 2. Negotiability.— If a bill is made 
payable to C. without more, it is not trans¬ 
ferable. (Byles Bills 82, 147.) Usually, 
however, a bill is made payable either to 
“C. or order,” or to “ C. or bearer.” In 
the former case C. can transfer the bill by 
a written order to pay to some one else j 
(D.), who then becomes the holder of it, ■ 
ftnd can transfer it to E., and so on. This 


order is generally written on the back of 
the bill, and is called an indorsement, C. 
being then the indorser, and D. the in¬ 
dorsee. If the bill is payable to C. or 
bearer, C. can transfer it to D. by merely 
delivering it to him. A bill payable to 
order may be converted into a bill to 
bearer if the payee or indorsee indorses 
it in blank. See Indorsement. 

2 3. Holder is a general word applied 
to any one in actual or constructive posses¬ 
sion of a bill, and entitled to recover and 
receive its contents from the parties to it, 
viz., the acceptor, drawer and indorsers. 

2 4. Respective liabilities of the 
parties. —The legal effect of 14 drawing ” a 
bill is a conditional contract by the drawer 
to pay the bill if the drawee dishonors it, 
either by failing to accept it, or, having 
accepted it, by failing to pay it at maturity. 
The effect of “ accepting ” a bill is an abso¬ 
lute contract by the acceptor to pay the 
bill. The effect of “indorsing” a bill is a 
conditional contract by the indorser to pay 
his immediate or any succeeding indorsee, 
or the holder, in case of the acceptor’s de¬ 
fault. [Id 2 el xeq.) But if the bill is not 
presented for payment at the proper time, 
all the antecedent parties, except the ac¬ 
ceptor, are discharged from liability, (Id. 
215,) and the liability of a party may be 
qualified by the terms of his acceptance or 
indorsement ( see those titles). 

2 5. Dishonor, and notice thereof — 
When the drawee of a hill fails to accept 
it on its being presented to him for that 
purpose it is said to he dishonored by non- 
acceptance; when the acceptor of a bill 

fails to pay it on presentment at the proper 

\ 

time it is said to be dishonored by non¬ 
payment. As a general rule it is incum¬ 
bent on the holder of a bill which has been 
dishonored to give prompt notice of the 
fact to the antecedent parties, otherwise 
they will be discharged from all liability. 
Id. 269 et seq. 

2 6. Due, and overdue. —When a bill 
is made payable at a certain time (e. g. 
thirty days after date or sight), on that 
time arriving the bill is said to be at ma¬ 
turity or due. After that time it is said to 
be overdue or afterdue. The negotiability 
of an overdue bill is qualified. See Equity , 
Negotiable. 
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2 7- Peculiarities of bills, &c— Bills 
of exchange, promissory notes, and a few 
other instruments, differ from other simple 
contracts, (1) in their negotiability (q.v.), 
and (2) in being presumed to have been 
given or transferred for valuable con¬ 
sideration until the contrary is proved. Id. 
2, 118. 

2 8. An accommodation bill is one to 
which a person has put his name as ac¬ 
ceptor, drawer, or indorser, without con¬ 
sideration, for the purpose of benefiting or 
accommodating another person who de¬ 
sires to raise money on the bill and is to 
provide for it when due. {Id. 129.) When 
one person does this in consideration of 
another doing the same for him, the bills 
are called {i mutual accommodation bills.” 
As between the accommodating and the 
accommodated parties, of course the or¬ 
dinary rules of the liability of acceptor, 
drawer, &c,, do not apply, nor do they 
apply where a person takes an accommo¬ 
dation bill with notice of its character. 

I 9. Domestic or foreign.— Bills of 
exchange are either inland (domestic) or 
foreign. Inland bills in England, are those 
which are both drawn and payable within 
the limits of the British Islands; all others 
are foreign bills. In America, an inland 
or domestic bill is one the drawer and 
drawee of which both reside in the same 
State or country, and a foreign bill is one 
the drawer and drawee of which reside 
either in different countries or in different 


19 Viet. c. 67, under which a person sued on a 
bill was not allowed to defend the action unless 
he showed a primd facie defence. This principle 
has now been extended to all actions where the 
writ is specially indorsed for a liquidated money 
claim, and the special procedure on bills of ex¬ 
change has been abolished. (Rules of Court 
xiv. j Rules of April, 1880.) As to the history 
of bills of exchange, see Jevons on Money 300. 


Bill of exchange, (defined). 11 Rush (Kv.) 
180; 3 Halst. (N. J.) 262; Sax. (N. J.) 90 141 
6 Cow. (N. Y.) 108 ; 70 Pa. St. 474; 10 Humph! 
(Tenn.) 545. 




8 B. Mon. (Ky.) 168. 

- (requisites of). 4 Port. (Ala.) 205: 2 

Blackf. (Ind.) 47; 1 Bibb (Ky.) 490, 503; 3 J. 
J. Marsh. (Ky.) 174, 542; 6 Id. 170; 4 T. B. 
Monr. (Ky.) 124; 15 Me. 131; 11 Mass. 143: 3 
Halst. (N. J.) 262; 1 Cow. (N. Y.) 691 ; 1 Ohio 
272. 


-(what is a). 11 Ohio St. 89. 

- (check on bank is). 2 McLean (U. S.) 

19; 1 Blackf. (Ind.) 104. 

-(distinguished from “check”). 8 N. 

Y. 190; 5 Ohio St. 13. 

-(drawn in one State on persons in 

another). 15 Wend. (N. Y.) 527. 

- (forgery of’). 2 Moo. C. C. 295. 

- (included in “ bond, bills and notes,” 

in a statute). 18 Ohio 54. 

-(treated as a promissory note). 2 

Wheel. Am. C. L. 195. 


-(under a statute requiring a written 

acceptance). 1 Hill (N. Y.) 583. 

-(what considered acceptance of). 3 

Kent Com. 109. 

- (when an inland bill). 5 Johns. (N. 

Y.) 375. 


BILL OP GROSS ADVENTURE.— 

A term of the French maritime law, descriptive 
of an instrument, similar to a bottomry (q. v.) or 
respondentia bond (q. v.) 


States of the Union. Foreign bills differ 
from inland bills principally in being fre¬ 
quently drawn in sets or parts, (Byles Bills 
390), and in requiring to be protested on 
dishonor in order to charge the drawer. 
Id. 255. See Protest. 

I 10. Exemplars, or parts of a bill are 
separate copies, each part being numbered 
and referring to the other parts, but all the 
parts are signed by the drawer and are 
otherwise identical with one another. All 
the parts together make a set, and the 
whole set constitutes but one bill, so that 
the payment of one part extinguishes all. 
The object of drawing a bill in parts is to 
guard against loss and to facilitate negotia¬ 
tion. Byles Bills 385. 

\ 11. Bills of Exchange Act. —Formerly 
in England, there was a peculiar mode of suin^ 
on bills of exchange provided by the act 18 and I 


BILL OF HEALTH.— 

I 1 In commercial law. —A docu¬ 
ment given to the master of a ship by the 
consul of the port from which he conies, 
describing the sanitary state of the place. 
“ It may be a clean, suspected, or foul 
bill. The first is given where no disease 
of an infectious or contagious kind is 
known to exist; the second where, though 
no such disease has appeared, there is 
reason to fear it; and the last, when such 
a disease actually exists at the time of the 
ship’s departure. The latter subjects the 
ship to the full period of quarantine” (q 
v.) Maud. & P. Mer. Sh. 104. 

\ 2. In Scotch law. —An application by a 
person in custody of the law, to be discharged 
therefrom, on account of ill-health.— Bouvier. 

BILL OF INDEMNITY.—An act of 
parliament frequently passed in England, for 
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the relief of officers who have not properly 
qualified, as by failure to take the oath of office, 
Ac.— Abbott: Wharton. 

BILL OF INDICTMENT . — See Bill, | 

■*3: INDICTMENT. 

BILL OF INFORMATION.—A bill 

in equity, tiled by the attorney-general or 
solicitor-general (1) in behalf of the gov¬ 
ernment, in which case the information 
needs no relator; (2) in behalf of some 
one whose rights ought to be protected by 
the government, who is called the “ rela¬ 
tor v [q. v.), and is considered the real 
party in interest, and liable for costs, &c., 
and (3) partly on behalf of such relator 
and partly in behalf of the government, in 
which latter case the relator’s personal 
complaint is joined to and incorporated 
with the information given to the court 
by the government officer, and the two 
papers form together what is called “an 
information and bill.” Story Eq. PI. (5th 
edit.) J 8. 

BILL OF INTERPLEADER. — A 

bill in equity exhibited by a plaintiff, 
where two or more persons claim the same 
debt, or duty or other thing from him by 
different or separate interests, and he, 
claiming no right in opposition, and not 
knowing to which of such claimants he 
ought to respond, and fearing damage, 
exhibits the bill in order that such claim¬ 
ants may be compelled to interplead, and 
state their several claims, so that the court 
may decide to which of them the debt, 
duty or other thing belongs. (Story Eq. 
PI. (5th edit.) \ 291.) For the requisites 
of the bill, see Id. 291-297. 

Bill of interpleader, (defined). 35 Mich. 
35. 

BILL OF LADING.— 

2 1- Where a ship is not chartered 
wholly to one person, but the owners offer 
her generally to carry the goods of any 
merchants who may choose to employ her, 
or where, if chartered to one merchant, he 
offers her to several sub-freighters for the 
conveyance of their goods, she is called a 
“general ship.” In these cases the con¬ 
tract entered into by and with the owners, 
or the master on their behalf, is evidenced 
by the bill of lading. This is a document 
which is signed and delivered by the mas¬ 


ter to the shippers on the goods being 
shipped: it acknowledges the receipt of 
the goods for transportation, and contains 
the agreement to carry and deliver, the 
terms as to freight, &c. Several parts, that 
is to say copies, of the bill of lading are 
commonly made out; one or more of these 
is sent by the shipper of the goods to the 
person for whom they are intended (the 
consignee), one is retained by the shipper 
himself, and another is kept by the master 
for his own guidance. Maud. & P. Mer. 
Sh. 255; 8m. Merc. L. 302. 

§ 2. Contents. —A bill of lading speci¬ 
fies the name of the master, the port and 
destination of the ship, the goods, the con¬ 
signee, and the rate of freight. 

\ 3. Qualities.—A bill of lading is a ne¬ 
gotiable instrument, and the property in 
the goods which it represents is transferred 
by its indorsement and delivery, subject 
to any rights of stoppage in transitu , lia¬ 
bility to freight, &c. (Fuentes v. Mentis, L. 
R. 3 C. P. at p. 276.) As to the rights of the 
holder of one part of a bill of lading drawn 
in a set, see Glyn, Mills &c. Co. v. East and 
West India Dock Co., 5 Q. B. D. 129. See 
Affreightment. 

g 4. Carriers by land give similar re¬ 
ceipts, which are styled “ bills of lading,” 
“ domestic bills of lading,” “ freight bills,” 
“ express receipts,” &c., and confer upon 
the shipper similar rights and remedies, 
except that in many instances they are 
not negotiable, and contain limitations 
of the carriers common law liability. See 
Common Carrier. 

Bill of lading, (defined). 5 Ala. 430; 34 
Me. 554 ; 12 Barb. (N. Y.) 310; 4 Den. (N. Y.) 
323; 14 Wend. (N. Y.) 28; 4 Ohio 334; 6 
Wheel. Am. C. L. 364 ; 1 H. Bl. 359. 

-(operation of). Abb. Adm. 196; 

Crabbe (U. S.) 534. 

-(what is not). 1 Lans. (N. Y.) 207. 

-(consignor may stop goods). 2 T. R. 63. 

-(transferable and negotiable by cus¬ 
tom). 5 T. R. 683. 

BILL OF MIDDLESEX.— An old form 
of process similar to a capias , issued out of the 
Court of King’s Bench in personal actions, di¬ 
rected to the sheriff of the county of Middlesex, 
(hence the name) and commanding him to take 
the defendant and have him before the king at 
Westminster on a day named, to answer the 
plaintiff’s complaint.— Burrill. 

BIT iT i OF MORTALITY. — A return of 
deaths in London before the present system of 
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registration was instituted. (See Registration, 
Subd. Births , Deaths and Marriages.) The re¬ 
turns covered the greater part of the district now 
known as the Metropolis. 

BILL, OF PAINS AND PENAL¬ 
TIES.—A special legislative act providing for 
the punishment (other than capitally, in which 
respect it differs from a bill of attainder,) of per¬ 
sons suspected to be guilty of great crimes like 
treason, without a previous conviction in a court 
of justice. The prohibition in the United States 
constitution against the passage of bills of attain¬ 
der (Art. I. \ 9,) would seem to likewise prohibit 
bills of pains and penalties. 

Bill of pains and penalties, (distinguished 
from ‘‘bill of attainder”). 35 Ga. 285. 

BILL OF PARCELS.—An invoice, 
or detailed statement of the names of the 
items composing a parcel of goods, and 
their prices, sent with the goods to the 
buyer, in order that he may detect any 
mistake in quantity or price that may 
have been made. 

BILL OF PARTICULARS.—A writ¬ 
ten statement of the particulars (the items) 
of the demand upon which the plaintiff 
founds his action, or the defendant his set¬ 
off or counterclaim. It should give dates, 
amounts and items in detail, and should 
be full enough to give the opposite party 
information of all matters as to which he 
is entitled to be informed, and to prevent 
surprise. In some jurisdictions it must be 
filed along with the pleading of the party, 
in others only on request of the opposite 
party, or in response to an order of the 
court. When furnished the bill is gener¬ 
ally conclusive on the party furnishing it. 

Bill of particulars, (defined). 17 Wend. 
(N. Y.) 20. 

- (what constitutes), 1 Hill (N. Y.) 214. 

-(what is not). 41 Conn. 140. 

-(effect of). 17 Wend. (N. Y.) 20. 

BILL OF PEACE.—Where the same 
question has been frequently litigated in 
the same manner (as where repeated ac¬ 
tions of ejectment have been brought for 
the same land), or where it is likely to be 
contested in a multiplicity of suits, a bill 
may be filed in chancery to restrain the 


vexatious or unnecessary litigation by per¬ 
petual iniunction ; this is called a “ bill of 
peace.” Dan. Ch. Pr. 1532.* 

BILL OF PRIVILEGE.—In old English 
law, a method of proceeding against attorneys 
and officers of the court not liable to arrest. 3 
Bl. Com. 289. 

BILL OF PROOF. — In England, in a 
proceeding by foreign attachment, it is a rule 
that the garnishee cannot raise the defendant's 
want of title as a defence to the attachment, and 
therefore he cannot show that the property to 
be attached really belongs to a third person: the 
real owner, however, is permitted to do this by 
what is called a “ bill of proof/’ which is a claim 
by him to be admitted to prove that the prop¬ 
erty is his; thus, if the defendant delivered to 
the garnishee goods belonging to A., and the 
plaintiff issues an attachment against them, A. 
must file a bill of proof in order to show his right 
to the goods; having filed lhs bill, he is called the 
“ approver.” The plaintiff appears to the bill 
of proof, and the approver delivers the proba¬ 
tion, which is in the nature of a declaration, and 
sets forth the approver’s title; the plaintiff then 
pleads and the issue is tried <is in ordinary cases, 
the approver being in the position of real plain¬ 
tiff. Brand. For. Att. 128. 

BILL OF REVIEW —BILL OF 
REVIVOR.— See Bill of Complaint, 5 8. 

Bill of review, (requisites of). 17 How. 
(U. S.) 468; 1 Root (Conn.) 578. 

BILL OF REVIVOR AND SUP¬ 
PLEMENT.—A bill in equity which in 
effect is a compound of a supplemental 
bill (q. v.) and a bill of revivor. See Re¬ 
vivor. 

Bill of revivor and supplement, (when 
it lies, requisites, &c.) 2 Ala. 406. 

BILL OF RIGHTS.—A formal and 
public declaration in writing of popular 
rights and liberties, usually incorporated 
in some statute or constitutional provision, 
or promulgated upon the formation of a 
new form of constitutional government. 
The original English bill of rights was the 
Stat. 1 W. & M. st. 2, c. 2. A number of 
the American States have bills of rights 
incorporated into their constitutions. 

BILL OF SALE.— A deed assigning 
personal property. 


* Now there cannot be an injunction by one are pending. Moreover, any matter °f equity 
branch of the English High Court to restrain on which an injunction might have been obtained 
proceedings in another; provision is, however, before the Judicature Act, may now e re ie o 
made for Btaying proceedings, or for transferring as a defence. Jud. Act, lo/o, £ Z . 
them to the division in which other proceedings 
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11. Bill of sale by way of assign¬ 
ment.—A bill of sale of ordinary chattels 
bv wav of absolute assignment is not very 
common in England, except in cases 
where the thing sold is of some import¬ 
ance, as where a sheriff* sells goods under 
an execution. (Sm. Merc. L. 484.) Such 
hills, however, are in more frequent use in 
America. 

? 2. Bill of sale of ship. —A bill of sale 
is the usual (The Sisters, 5 Rob. 159; 
Maud. A P. Mer. Sh. 22), and in the case 
of registered ships, the only mode of trans¬ 
ferring ships; a bill of sale of a registered 
ship, under the English Merchant Ship¬ 
ping Act, 1854 (? 55), is in the form given 
in the act, specifying the number and date 
of registry, the description of the ship, 
Ac.; it is under seal and must be regis¬ 
tered. iMaud. & P.22-25; Sm. Merc. L. 
1SS.) By the act of congress passed Jan¬ 
uary 14th, 1793, a similar requirement is 
made as to transfers of registered ships to 
citizens of the United States. U. S. Rev, 
Stat. \ 4170. 

\ 3. Grand, and ordinary bill. —For¬ 
merly bills of sale were divided into two kinds— 
the grand bill of sale, which conveyed the ship 
from the builder to the purchaser or first owner, 
and the ordinary bill of sale, by which any sub¬ 
sequent transfer was made; but these terms are 
not now used in England, and the distinction 
has never been recognized in the United States. 
Sm. Merc. L. 484. 

I 4. Bill of Bale by way of mort¬ 
gage. —The most usual kind of bill of sale 
in England, and that to which the term is 
in practice applied, is a bill of sale of chat¬ 
tels (e. g. furniture, horses, stock-in-trade, 
Ac.) by way of mortgage to secure a debt, 
being an assignment with a covenant for 
reconveyance on payment of the debt, 
similar in most respects to a mortgage of 
land. In the United States such an in¬ 
strument is generally termed a “chattel 
mortgage.”* See Chattel Mortgage; 
Mortgage. 


Bill of sale, (possession must accompany). 
15 Wend. (N. Y.) 246. 

Bill of scandal, (in a verdict). 2 Binn. 
(Pa.) 516. 

BILL OF SIGHT.— Under the English 
statute (3 and 4 Wm. IV. c. 52, # 24), when a 
merchant is ignorant of the real quantities or 
qualities of any goods assigned to him, so that 
he is unable to make a perfect entry of them, he 
must acquaint the collector or comptroller of the 
circumstance; and lie is authorized, upon the 
importer or his agent making oath that lie can¬ 
not, for want of full information, make a perfect 
entry, to receive an entry by bill of sight for the 
packages, by the best description which can be 
given, and to grant warrant that the same may 
be landed and examined by the importer in 
presence of the officers; and within three days 
after any goods shall have been so landed, the 
importer shall make a perfect entry, and shall 
either pay down the duties or shall duly ware¬ 
house the same.— Wharton . 

BILL OF STORE. —In English law, a 
kind of license granted at the custom house to 
merchants, to carry such stores and provisions 
as are necessary for their voyage, custom free.— 
Jacob . 

BILL OF SUFFERANCE— A license 
granted to a merchant, to suffer him to trade 
from one English port to another, without pay¬ 
ing custom. (Stat. 14 Car. II. c. 11.) — Jacob . 

BILL, ORIGINAL.— See Bill of Com¬ 
plaint, l 4. 

BILL PAYABLE. — In mercantile 
law, where a merchant has accepted a bill 
of exchange or made a promissory note, 
such bill or note is called a " bill payable,” 
because of his liability to pay it when it 
comes due. Such bills are usually entered 
in a book called “ bills payable,” and there 
is also an account kept in the ledger under 
that name. 

BILL PENAL. —A written obligation in 
which the obligor acknowledges his indebted¬ 
ness in a sum named, and binds himself for its 
payment in a larger sum or penalty. A similar 
instrument to the “bill single” ( q . v.\ except 
that the latter expresses no penalty. Bills penal 
have been superseded in modern times by the 
ordinary penal bond. See Bond. 


*It is with reference to these instruments that 
the Bills of Sale Acts (Bills of Sale Act, 1878, 
repealing the former statutes, 17 and 18 Viet. c. 
36, and 29 and 30 Viet. c. 96) are of importance; 
they were passed to prevent frauds “ committed 
upon creditors by secret bills of sale of personal 
chattels, whereby persons are enabled to keep up 
the appearance of being in good circumstances 
and possessed of property ” which really belongs 
to some one else. The Bills of Sale Act, 1878, 
provides in effect that unless a bill of sale, to¬ 


gether with an affidavit verifying its execution, 
is filed in the Central Office of the Supreme 
Court (Judicature (Officers) Act, 1879, \ 4; 
Rules of Court, LXa. December, 1879, and 
April, 1880) within seven days from its execu¬ 
tion, it shall be void against the trustee in bank¬ 
ruptcy or liquidation of the grantor, against his 
assignees for the benefit of his creditors, and 
against his execution creditors, so far as regards 
any of the goods which remain in his actual or 
apparent possession. See Pope B. of S. 
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B. plaint ok information, (in a stat¬ 
ute). 5 Rawle (Pa.) 129. 

BILL QUIA TIMET.—A bill in equity 
filed by one who has reason to apprehend 
some injury or inconvenience to his prop¬ 
erty rights and interests, likely to be 
brought about by the negligence or fault 
of another. In the English practice, the 
remedy seems to be confined to cases of 
rights to property of a personal nature; in 
the United States, real property rights also 
may sometimes be protected by bills quia 
timet . 

BILL RECEIVABLE.—Commercial 
paper payable at a future time held by a 
merchant. Such paper is so called because 
the proceeds thereof are receivable by the 
merchant holding the paper, and an ac¬ 
count of it is kept in a book called “ bills 
receivable " nnd also in the ledger under 
the same title. 

BILL RENDERED.—A bill of items 
rendered by a creditor to his debtor; an 
“account rendered/' as distinguished from 
“an account stated." See Account, \\ 1, 3. 

BILL SINGLE.—An unconditional, 
written engagement to pay to another or 
others named in the instrument, a speci¬ 
fied sum at a stated time. When under 
seal, as is usually the case, it is sometimes 
called a “bill obligatory" (q. v.) It differs 
from a “bill penal" (q. u.) in that it ex¬ 
presses no penalty. Bills single have been 
for a long time in use in some of the 
Southern States, and in Pennsylvania. 

BILL TO PERPETUATE TESTI¬ 
MONY.—A bill in equity filed in order to 
procure the testimony of witnesses to be 
taken as to some matter not at the time 
before the courts, but which is likely at 
some future time to be in litigation. Its 
object is to preserve evidence in order to 
prevent future litigation. Story Eq. PI. (5 
edit.) $ 300 ei seq. 

BILLA CASSETUR .—See Quod Bllla 
Cassetur. 

BILLA EXCAMBII. —A bill of exchange. 

BILLA EXONERATIONIS.—A bill 
of lading. 

BILLA VERA.—A true bill. The old 
form of indorsement made by the grand jury on 


an indictment considered by them to be probably 
true. The translation given above is now in* 
dorsed upon the indictment in such cases. 

BILLET DE CHANGE. — In French 
law, an engagement to give, at a future time, a 
bill of exchange, which the party is not at the 
time prepared to give. Story Bills, \ 2 n. 

Bills, (in a promissory note). 4 Mass. 252. 

-(note payable in). 2 Wheel. Am. C. 

L. 179, 187, 190. 

-(payment by). 6 T. R. 139, 142. 

Bills, good and safe, (in award). Coxe 
(N. J.) 84. 

BI-METALLIC. — Pertaining to, or 
consisting of, two metals used as money at 
a fixed relative value.— Webster, ( Supp .) 

BI-METALLISM.—The legalized use 
of two metals in the currency of a country 
at a fixed relative value.— Webster , (Supp,) 

Bind myself, I, (in a covenant). Hardr. 
178. 

-(in promise to pay the debt of another). 

7 Pet. (U. S.) 113. 

Bind ourselves and each of us, (in a cov¬ 
enant). 7 Mod. 153; see also Dver 114. 

Bind ourselves and each of us for thh 
WHOLE AND ENTIRE SUM OF $1000 EACH, ( b(5nd 
several, and not joint). 3 Dowl. & Ry. 112. 

BINDING OUT.—The act. of making 
a minor an apprentice; the contract of 
apprenticeship (q. v.) See 1 Wheel. Am. 
C. L. 407. 

BINDING OVER.—The holding to 
bail, by a court or magistrate, of one ac¬ 
cused of crime; also the requirement of 
security from one complained against to 
be of good behavior, or to keep the peace. 
Witnesses may also, in some cases, be 
bound over to appear and testify. See 
Recognizance. 

BIPARTITE.—Of two parts. A term 
in conveyancing law descriptive of an in¬ 
strument in two parts and executed by 
two parties. 

BIRRETUM, or BIRRETUS.— An old 
law term for the cap or coif of a judge or ser- 
jeant-at-law.— Spel. Gloss. 

BIRTH .—See Abortion ; Concealment 
OF Birth; Registration, Subd. Births , 
Deaths and Marriages. 

Bis dat qui cito dat: He gives twioa 
who gives quickly. 

Bis idem exigi bona fldes non pati- 
tur; et in satisfaotionibus, non per- 
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niittitur amplius fieri quam semel 
factum est : (9 Co. 53.) —Good faith does not 
suffer the same thing to be exacted twice, and in 
giving damages, it is not allowed to give more 
than is given at once. 

BISAILE.— See Besaile. 

BISANTIUM, BESANTINE, or BE¬ 
ZANT.—An ancient coin, first issued at Con¬ 
stantinople ; it was ot“ two sorts—gold, uivalent 
to a ducat, valued at Ox. fid., and silver, computed 
at 2s. Both were current in England.— IFAar- 
ton * 

BISHOP.—An English ecclesiastical digni- 
tarv, being the chief of the clergv within his 
diocese, subject to the archbishop of the prov¬ 
ince in which his diocese is situated ; most of 
the bishops are also members of tlie House of 
Lords. Every bishop is elected by the dean 
and chapter of the bishopric on the nomination 
of the crown, the election being a mere form. 
iPhill. Ecc. L. 41.) The principal powers and 
duties of a bishop consist in ordaining priests and 
deacons, licensing curates, consecrating churches 
and visiting the clergy in his diocese. {See 
^ isitation.) lie is an ecclesiastical judge, but 
his principal jurisdiction is exercised by his 
chancellor {q. r.) (2 Steph. Com. 671.) He 

also has certain duties under the Church Disci¬ 
pline Act and the Regulation of Worship Act, 
1874. 

$2. Suffragan. —The term “suffragan 
bishop ” (suffragariy to help) appears to have two 
meanings: (li A bishop consecrated to supply 
the place of the bishop of a see, when absent 
therefrom; the duties of the suffragan being 
confined to conferring of orders, confirming, &c. 
The Stat. 26 Hen. VIII. c. 14, created certain 
sees of suflragan bishops, and made provision 
for their appointment. (2) In a less proper 
*ense, all the provincial bishops, with respect to 
the archbishop, are sometimes called his “suff¬ 
ragans.” Phill. Ecc. L. 96. See Dean and 
Chapter; Ecclesiastical Courts; Ordi¬ 
nary. 

i 3. In American law, the bishop is 
not recognized as an officer having author¬ 
ity derived from law, but only such as the 
denomination of Christians to which he 
belongs may confer upon him by consent 
or custom. 

BI SH OPRIC. — A see, or diocese. The 
territory over which the jurisdiction of a bishop 
extends. r 

BISSEXTILE.—Leap-year, so called be¬ 
cause the sixth day before the calends of March 
is twice reckoned, viz.: on the 24th and 25th of 
February ; so that the bissextile year has one 
dav more than the others, and happens every 
fourth year. This intercalation of a day was 
first invented by Julius Caesar, to make the year 
igree with the course of the sun. And to pre¬ 
vent all doubt and ambiguity that might arise 
thereupon, it is enacted by the statute De anno 
Bissextile 21 Hen. III., that the day increasing 
in the leap-year, and the da* next before, shafi 


be accounted but one day. (Brit. 209 ; Dyer 17.) 
— Jacob. In modern usage a twenty-ninth day 
is added to the month of February once in four 
years, but the statute above referred to has been 
adopted and re-enacted in some of the States, 
leading to some confusion and perplexity in the 
computation of time, within which to answer 
process, serve papers, pay bills and notes, &c., 
when the 29tli of February is involved. In such 
cases, where the statute is in force, that day 
should not be counted in computing the time. 

Black, (in school law). 9 Ohio St. 406. 

- (includes a Mongolian). 4 Cal. 399. 

BLACK. ACRE. —A phrase used in the 
old books along with “white acre” for the mere 
purpose of distinguishing different parcels or 
pieces of land one from the other. 

BLACK ACT.— The Stat. 9 Geo. I. c. 22, 
passed for the punishment of persons who com¬ 
mitted acts of devastation in Epping Forest, 
with blackened faces, and otherwise disguised. 
It was repealed by Stat. 7 and 8 Geo. IV, c. 27. 

BLACK ACTS. —Old Scotch statutes 
passed in the reigns of the James's and down to 
the year 1586 or 1587, so called because printed 
in black letter.— Bell; Wharton. 

BLACK BOOK.— 

? 1. Of the admiralty.— A book of the 
highest authority in admiralty matters, generally 
supposed to have been compiled during the reign 
of Edward III. with additions of a later date. 
It contains the laws of Oleron, a view of crimes 
and offences cognizable in the admirality, and 
many other matters. See 2 Gall. (U. S.) 404. 

? 2. Of the exchequer. —An ancient book 
kept in the English exchequer, containing a col¬ 
lection of charters, conventions, treaties, and 
other matters ; similar in character to the “red 
book of the exchequer” (q. v.) — Burrill. 

BLACK CAP.— It is a vulgar error that 
the head dress worn by the judge in pronoun¬ 
cing the sentence of death is assumed as an em¬ 
blem of the sentence. It is part of the judicial 
full dress, and is worn by the judges on occasions 
of especial state.— Wharton. 

BLACKMAIL. —French: maiUe , a link of 
mail, or small piece of metal or money. 

I 1. Old meaning. —Blackmail signifies in 
the north of England, in the counties of Cum¬ 
berland, Northumberland, &c., a certain rent of 
money, corn, or other thing, anciently paid to 
persons inhabiting upon or near the borders, be¬ 
ing men of name and power allied with certain 
robbers within the said counties, to be freed and 
protected from the devastations of those robbers. 
These robbers were called “moss-troopers.” and 
several statutes have been made against them. 
The Stat. 9 Ed. III. c. 4 mentions “black money 
and “black rents” are the same with “black¬ 
mail,” being rents formerly paid in provisions 
and flesh.— Jacob . 

I 2. Modem meaning*.— The modern 
signification of blackmail, is extortion of 
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hush-money; obtaining value from a per¬ 
son as a condition of refraining from 
making an accusation against him, or dis¬ 
closing some secret calculated to operate 
to his prejudice. 

Blackmail, (synonymous with “extortion”). 
26 How. (N. Y.) Pr. 426; S. C. 17 Abb. Pr. 221; 
2 Robt. (N. Y.) 29. 

Blackmailing, (distinguished from “extor¬ 
tion ,. 3 Robt. (N. Y.) 284, 291. 

BLACK MARIA.—The closed van in 
which prisoners are carried to and from the jail, 
or between the court and the jail. 

BLACK RENTS.— See Blackmail, $ 1. 

BLACK WARD.—A sub-vassal, who held 
ward of the king’s vassal. 

BLACKSTONE.—William Black- 
stone was born on the 10th July, 1723, 
'educated at the Charterhouse and Oxford, 
called to the bar in 1746, elected to the 
Viner professorship in 1758, and appointed 
solicitor-general to the queen in 1763. 
In 1765 he published his lectures in the 
form of ‘‘ Com mentaries on 11 1 e Laws of 
England.” In 1768 he entered parlia¬ 
ment, and in 1770 was made a judge of the 
King’s Bench; shortly afterwards he was 
removed into the Common Pleas. He 
died on the 14th February, 1780. In addi¬ 
tion to his famous Commentaries, he was 
the author of an Analysis of the Laws of 
England, of a work on the Charters, ot 
some law tracts, and of several volumes of 
reports.— Foss Biog. Diet. 

BLADA.—In old English law, grpwing. 
crops of grain of any kind.— SpeL Gloss. All 
manner of annual grain. —CoweL Harvested 
grain.— Bract. 217 b; Beg. Orig. 94 b, 95. 

BLANC—BLANCUS.—In old English 
law, a “ blanc ” was a small silver coin; it also 
signified money paid by weight: “ blancus ” was 
a piece of silver money worn smooth.— Spel. 
Gloss. 

BLANCH FERME. — White rent, rent 
payable in silver, as distinguished from “ black 
rent” ( q. v.) 

BLANCH HOLDING.— A tenure in 
Scotch law, in which the vassal paid a slight 
duty to his lord, as a pepper corn, a pair of 
spurs, or the like; sometimes, however, a 
greater value was paid. The same as the Eng¬ 
lish “blanch ferme” (q. v.) 2 Sharsw. Bl. 42. 

See Blench. 

BLANK.—(1) A space left unfilled in 
a written or printed instrument, to be 


filled up at a future time. (2) A printed 
form of a deed or other instrument con¬ 
taining “blanks” (in the sense above 
stated) for names, dates, descriptions, 
amounts, &c. } the printed matter being 
intended to save the time, which, without 
it, would necessarily be consumed in en¬ 
grossing the entire instrument. 

Blank, (appeal bond executed in). 6 Cow. 
(N. Y.) 59. _ 

-(bill of exchange drawn in). 2 Mau. 

& Sel. 90. 

- (bond executed in). 2 Mart. (La.) N. 

S. 517 ; 8 Cow. (N. Y.) 118 ; 17 Serg. & R. (Pa.) 
438. 

- (filling after execution). Anstr. 229; 

5 Bing. 7, 3G8. 

-(in bond, effect of). 1 Stark. 304. 

-(in deed, effect of). 2 Moo. & P. 12, 

- (in insurance policy). 24 Wend. (N. 

Y.) 276. 

- (in promissory note, effect of). 10 

Wend. (N. Y.) 93; 10 Serg. & R. (Pa.) 170. 

- (indorsement in, defined). 2 Hill (N. 

Y.) 80. 

-- (indorsement in, effect of). 1 Root 

(Conn.) 267-8; 2 Id. 325; 7 La. 337 ; 4 Mart. 
(La.) 639; 8 Mart. (La.) N. S. 507 ; 11 Johns. 
(N. Y.) 52; 14 Wend. (N. Y.) 580; 4 Watte 
(Pa.) 448 ; 2 Wheel. Ain. C. L. 259, 266. _ 

-(indorsement of note in). 2 Hill (X. 

Y.) 663; 8 Wend. (N. Y.) 421. 

-(omission of word “ calendar ” in re¬ 
cord, no variance). 3 Brod. & B. ISO. # 

-(may be supplied in pleadings). 8 

Barn. & C. 568. 

-(policy of insurance executed in). 8 

Wend. (N. Y.) 144. 

BLANK ACCEPTANCE.—An ac¬ 
ceptance written on the paper before the 
bill is made, and delivered by the acceptor. 
In England, it will charge the acceptor to 
the extent warranted by the stamp. 

Blank deputation, (to execute capias). 2 
Wheel. Am. C. L. 511. 

-- (held to be illegal). 6 T. R. 122. 

BLANK BAR, also called the “common 
bar” The name of a plea in bar which in an 
action of trespass is put in to oblige the plaintiff 
to assign the certain place where the trespass was 
committed. It was most in practice in the com¬ 
mon bench. (2 Cro. 594.) Jacob. 

BLANK BONDS-—Scotch securities, in 
which the creditor’s name was left blank, and 
which passed by mere delivery, the bearer being 
at liberty to put in his name and sue for pay¬ 
ment. Declared void by the Act of 1696, c. 25. 

BLANK INDORSEMENT.—An in¬ 
dorsement on the back ot a bill oi note 
which does not name any indorsee, in 
which case the instrument passes by de- 
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livery merely, and any subsequent holder 
mnv write in his name as indorsee. See 
Indorsement. 

Blank indorsement, (innocent indorsee can 
recover against drawer). Doug. 612, 633. 

Blank transfer, (of stock). 22 Wend. (N. 
Y.) 348. 

Blanks, (clerical mistake may be amended). 
Doug, i 14, 135. 

-(tilled in mortgage at time of execu¬ 
tion, held to be good). 4 Barn. & Aid. 672. 

BLASARIUS.—An incendiary.— Blount. 

BLASPHEMY.— 

g 1. In American law, blasphemy is 
the offence of wantonly reviling or casting 
reproach upon God, or Jesus Christ, or the 
Christian religion; wantonly denying the 
existence of God, or the truth of the Scrip¬ 
tures, or the divine origin and miraculous 
birth of the Saviour, with intent to lessen 
the reverence of mankind for the Deity 
and the Christian religion. The theory 
under which this offence is punishable is 
that the Christian religion is a part of the 
law of the land, and to profanely scoff at 
it, or to revile and cast reproach upon its 
Author is an offence against the law. But 
the same words may be blasphemous in 
one case and not in another; thus, if 
uttered maliciously with intent to excite 
feeling of contempt and hatred for God 
and religion, and if they are in themselves 
calculated to have that effect, they would 
be blasphemous. On the other hand, if 
spoken without malice, in the course of 
serious argument, with intent only to make 
known and recommend the speaker’s real 
opinions, they would not, in most of the 
States, be held to be blasphemous. See 20 
Pick. (Mass.) 213, 244. 

\ 2. In English law, blasphemy is the 
offence of speaking matter relating to God, 
Jesus Christ, the Bible or the Book of Com¬ 
mon Prayer, intended to wound the feel¬ 
ings of mankind or to excite contempt and 
hatred against the Church by law estab¬ 
lished, or to promote immorality. Accord¬ 
ing to some opinions it is also blasphemy 
to speak words denying the truth of 
Christianity in general, or the existence of 
God, even if spoken decently and in, good 
faith. 

S 3. Blasphemous libel.— It is also a 
misdemeanor to publish a blasphemous 


libel, i. e. a document containing blasphe¬ 
mous matter. Steph. Cr. Dig. 97; Sliortt 
Copyr. 301. See Apostasy; Heresy. 

Blasphemy, (defined). 20 Pick. (Mass.) 211, 
212; 8 Johns. (N. Y.) 290; 3 Meiiv. 379 n. 

- (what amounts to). 2 llarr. (Del.) 

553. 

BLENCH.— A sort of tenure of land ; as to 
hold land in blench, is by payment of a sugar- 
loaf, a couple of capons, a hat, &c., if the same 
be demanded in theaiameof blench, i. e. nomine 
albce fii'vus, — Jacob. 

BLENDED FUND.— 

§ 1. Conversion. —In England, where a 
testator directs his real and personal estate to be 
sold, and disposes of the proceeds as forming one 
aggregate, this is called a “blended fund.” The 
expression is chiefly used in cases where part of 
the testator’s disposition fails, by lapse or other¬ 
wise, so that it becomes a question, whether so 
much of the undisposed of portion as consists of 
or arises from land goes to the testator’s heir-at- 
law or next of kin. The leading case on this 
point is Aekroyd v. Smithson, (1 Bro. Ch. C 
503; 1 White & T. Lead. Cas. 783; Jessopp v. 
Watson, 1 Myl. & K. 665), where the testator 
ordered his real and personal estate to be sold, 
and gave the proceeds to several legatees, some 
of whom died during the lifetime of the testator, 
so that their shares lapsed: it was held that so 
much of their shares as consisted of persoual 
estate went to the testator’s next of kin, and so 
much as consisted of the proceeds of real estate, 
went to the testator’s heir-at-law, although the 
real estate had been sold. The rule is a branch 
of the doctrine of conversion ( q. v.) See Equit¬ 
able Conversion ; Lapse. 

§ 2. Charitable legacies. —Where chari¬ 
table legacies are made payable out of a fund 
consisting partly of personal property and partly 
of the proceeds of realty, the funds are generally 
distinguished as pure and impure personalty. 
See Abatement, g 4; Personalty. 

BLINKS.—In old English law, boughs 
broken down from trees and thrown in a way 
where deer are likely to pass.— Jacob. 

Block, (in mining properties). 100 Mass. 
435. 

Block, tenement, (in policy of insurance). 
124 Mass. 129. 

-v 

BLOCKADE.—In international law, 
blockade is where two powers are at war, 
and one maintains such a naval force near 
the shore or ports of the other as to pre¬ 
vent access to them, or, as it is sometimes 
put, the vessels must be so disposed that 
there is an evident danger in entering the 
port or approaching the shore, notwith¬ 
standing that the blockading squadron 
may be accidentally absent for a time, 
e. g. from being blown off by the wind. 
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2 2. D© facto. —A blockade de facto is 
where the blockade has not been notified 
(as is usually done) by the belligerent to 
neutral governments, so that every ap¬ 
proaching vessel has to be warned off by 
the squadron. Vessels attempting to pass 
a blockade are liable to confiscation ( q . v.) 
Man. Int. Law, 400 et seq. 

Blockade, (what is a lawful). 3 Ware (U. 
6.) 276; 7 Johns. (N. Y.) 38. 

BLOOD.— 

1 1. In law, blood is (1) that quality or 
relationship which enables a person to 
take by descent, sometimes called in the 
old books “ blood inheritable ” (Co. Litt. 
12a); and (2) a number of persons con¬ 
nected by blood relationship, i. e. by being 
descended from one or more common an¬ 
cestors. 

2 2. Whole and half blood. —Blood is 
of two kinds—the whole blood and the 
half blood. One person is said to be of 
the whole blood to another when they are 
both descended from the same pair of an¬ 
cestors, e. g . two brothers who have the 
same father and mother. (Id, 14a.) Two 
persons are said to be of the half blood to 
one another when they are descended 
from one common ancestor only, e. g . two 
brothers who have the same father, but 
different mothers. (Litt. \ 6.) Formerly, 
in England, relations by the half blood 
were incapable of inheriting from one 
another, but now they are admitted in the 
table of descent after the relation of the 
whole blood of the same degree and his 
issue where the common ancestor is a male, 
and next after the common ancestor when 
the common ancestor is a female. (Inher¬ 
itance Act, 2 9; Wms. Real Prop. 109. 
For an explanation of the latter part of the 
rule, see 1 Bythew. Conv. (Sweet) 146 n. 
(a). The common law rule excluding as 
heirs persons of the half blood was never 
adopted to any great extent in America, 
though many of the States still make some 
distinctions between persons of the whole 
and half blood. In the distribution of the 

V 

personal estate of an intestate, there is no 
difference between the half blood and the 
whole blood. Wms. Pers. Prop. 405. 

Blood, (deed in consideration of). 2 Hill 
(N Y.) 659. 


Blood, (in a will). 15 Ves. 107. 

-(in statute of descent). 2 Pet. (U. S.) 

58. 

BLOOD-MONEY.— (1) Money paid 
to the relatives of one killed by another. 
(2) Money paid as a reward for the con¬ 
viction of one charged with a capital 
offence. 

Blood, nearest of, (synonymous with “ next 
of kin ”). 13 Sim. 290. 

- (to whom land descends). Dyer 333 b; 

15 Ves. 108. 

Blood, of the, (ancestor). 3 Halst. (N. J.) 
346. 

- (royal). 2 Bl. Com. 202, 207. 

- (in statute of descent). 2 Pet. (U. S.) 

58,86. 

-(not equivalent to “heir”). 3 Halst. 

(N. J.) 346. 

-(to whom warranty descends). Co. 

Litt, 12 a. 

Blood, of the whole, (brothers and sisters 
are). 5 Whart. (Pa.) 477. 

Blood or marriage, (relations by). 5 Ves. 
529. 

BLOODWIT, or BLOUD'WIT. —Often 
used in ancient charters of liberties for an 
amercement for bloodshed; and according to 
some writers, it was a customary fine paid as a 
composition and atonement lor shedding or 
drawing of blood, for which the place was an¬ 
swerable, if tiie party were not discovered ; and 
therefore a privilege or exemption from this fine 
or penalty was granted by the king, or supreme 
lord, as a special favor.— Jacob. 

BLOODY-HAND. —One of the four kinds 
of circumstances by which an offender was sup¬ 
posed to have killed deer in the king’s forest. 
In Scotland, in such like crimes, the term was 
“ taken in the fact,” or with the “ red-hand.” See 
Bacberind. 

BLOUNT.—Thomas Blount was bom 
at Bordesley, in Worcestershire, about 
1619, and was called to the bar at one of 
the Temples. He died 26th December, 
1679. His principal legal works are (1) the 
No/ioXe^cxov j or Law Dictionary, “inter¬ 
preting such difficult and obscure words and 
terms as are found either in our common or 
statute, ancient or modern laws” (London, 
1671, fob; reprinted with corrections and 
additions, 1691.) (2) Fragmenta Antiquita- 

tis , Ancient Tenures of Land and Jocular 
Customs of some Manors, &c., (London, 
1679, 8vo.; edited by Beckwith, 1784; re- 
edited, 1815 ; and, lastly, by W. C. Hazlitt, 
1874, but this last is not properly an “edi¬ 
tion,” for the whole matter h re-arranged 
on Mr. Hazlitt’s own plan.) See 2 Wood’s 
Ath, Ox. col. 73. 
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Blow with, (in the devise of a furnace and 
milIV 110 Mass. 449. 

Rlvivrek. (in policy of insurance, ns catcli- 
mcsV 1 Storv (IV 8.) 603. 

.uixsKox, (Offensive weapon within statute). 
1 Leach 0. 0. 342 a. 

BLUE LAWS.—(1) A name applied 
to certain laws of extreme rigor, supposed 
tc have been anciently in force in Connec¬ 
ticut. (2) Rigorous puritanical laws. 

BOARD. —A constituted body of com¬ 
missioners, directors, or trustees, either 
of a private or municipal corporation, or 
of a State, organized to perform official 
or representative functions, or to execute 
some trust. See the titles given below; 
also Aldermen; Corporations; Direc¬ 
tors; Supervisors; Trustees. 

Board, (defined). 2 Miles (Pa.) 323. 

-(of prisoners). 58 Ind. 260. 

-(to receive food without lodging). 36 

[owa 651. 

Board and lodging, (in a plea of set-off). 
LO Mass. 224, 229. 

BOARD OP HEALTH. —Under the 
Stats. 11 and 12 Viet. c. 63 (Public Health 
Act, 1S4S); 21 and 22 Viet. c. 98 (Local Gov¬ 
ernment Act, 1858), and other acts amend¬ 
ing the same, local boards are constituted 
for the better securing the public health, 
and who fur that purpose exercise certain 
powers as to sewers, drains, buildings, 
slaughter-houses, &c. Similar boards are 
also provided for by the charters of the 
principal cities in the United States. 

BOARD OP SUPERVISORS.—A 

board of county officers, having charge of 
the finances of the county, and composed 
of persons chosen by and representing the 
several towns or townships of the county. 
The board is so called in Illinois, Iowa, 
Michigan, New York, and some other 
States; in others a similar board is that of 
the “county commissioners ” ( q. v.) t and 
in New Jersey, the board of “chosen free¬ 
holders ” ( q . t».) 

BOARD OF TRADE. -A committee of 
the English privy council which is appointed for 
the consideration of matters relating to trade and 
foreign plantations. (Merchant Shipping Act, 
1854, ? 2.) It has the general superintendence 
of matters relating to merchant ships and sea¬ 
men (Id. 6,) including 'the power of stopping 
unsea worthy ships, (M. S. Act, 1876,) and of in¬ 
stituting inquiries and investigations into ship¬ 
ping casualties, (Id.; M. S. Act, 1854, \ 507), 


of matters relating to railways (especially as 
regards the inspection and control of railways 
be lore and after their opening for traffic, the 
sanctioning of by-laws, and the investigation of 
accidents), (Hodg. Railw. 410 el seg.) of matters 
relating to the registration of joint-stock com¬ 
panies, (Companies Act, 1S62, \ 174), designs, 
(2 Steph. Com. 462), &c., &c. 

BOARD OF WORKS.—The name of a 
board of officers appointed for the better local 
management of the English metropolis. They 
have the care and management of all grounds 
and gardens dedicated to the use of the inhabi¬ 
tants in the metropolis ; also, the superintendence 
of the drainage ; also, the regulation of the street 
traffic, and, generally, of the buildings of the 
metropolis.— Brown. 

BOARDER.—One who being an inhab¬ 
itant of the place, obtains food and lodging 
in the house of another for a stipulated 
price, under a special contract of a mere 
or less permanent character. 

Boarder, (defined). 36 Iowa 651; 7 Robt. 
(N. Y.) 561. 

-(distinguished from “guest”). 26 Ala. 

371 ; 7 Cush. (Mass.) 417 ; 26 Vt. 316, 343. 

BOARDING-HOUSE.—A quasi-pub¬ 
lic house where hoarders are generally and 
habitually kept, and which is held out and 
known as a place of entertainment of that 
kind. (1 Lans. (N. Y.) 486.) The keeper 
of such a house is bound to take ordinary 
care of the goods of his guests therein, and 
will be liable for negligence occasioning 
loss (2 El. & B. 144) ; but his liability is 
not so extreme as that of an innkeeper. 
(8 W. R. 438.) A contract for board and 
lodging is not a contract regarding land 
within the meaning of the Statute of 
Frauds. 8 W. R. 413. 

Boarding-house, (defined). 3 Harr. (N. J.) 
484; 1 Lana. (N. Y.) 486. 

-(distinguished from “inn”). 2 E. D. 

Smith (N. Y.) 148; 2 El. & B. 144. 

-(in a lease). 103 Mass. 374. 

Boarding-house keeper, (in statute giving 
lien). 24 How. (N. Y.) Pr. 62. 

Boat, (not a “ ship or vessel,” as those words 
are used in legislation). 5 Mas. (U. S.) 120, 
137 ; 5 Hill (N. Y.) 34. 

-(under bum-boat act). 1 Brod. & B. 

432. 

under lien act). 6 Greg. 297. 
will not pass on sale of a ship and 
her appurtenances). 2 Root (Conn.) 71. 

Boats, (covered by insurance on “ship”). 
24 Pick. (Mass.) 172. 

BOO. —The Saxon word for a book, or writ* 
ing. 
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BOC HORDE. —A place where books, 
writings or evidences were kept.— Cowel. 

BOC LAND. —An inheritance or posses¬ 
sion held by the evidence of written instruments. 
It was nne of the titles by which the English 
Saxv-us held their lands, and being always in 
writing, was hence called “boc land,” which sig¬ 
nifies terrain codicillariam , or librarian!, deed land 
or charter land. It was the same as allodium, 
being descendible according to the common 
course of nature and nations, and devisable by 
will. This species of inheritance was usually 
possessed by the thanes or nobles. (Spel. 
Feuds.)— B romi. 

Bodily heirs, (in a will). 1 Bush (Ky.) 279. 

BODY.— (1) A person ; either the phy¬ 
sical person of an individual, or an artifi¬ 
cial person created by law, as a corpora¬ 
tion. (2) A collection into one systematic 
statement of a number of distinct laws, or 
legal principles. (3) The main part of any 
instrument; in deeds it is spoken of as dis¬ 
tinguished from the recitals and other in¬ 
troductory parts and signatures; in affi¬ 
davits, from the title and jurat (q. v.) See 
Corpus. 

Body, (heirs of the, in a devise). 2 Mod. 16. 

- (in an indictment for murder). 22 N. 

Y. 147. 

- (in an indictment for violating sepul¬ 
ture). 5 Park. (N. Y.) Cr. 134. 

BODY CORPORATE.—A corpora¬ 
tion {q. v.) 

Body corporate, (defined). 23 Wend. (N. 
Y.) 103, 142, 175. 

BODY OF A COUNTY.—A county at 
large as distinguished from any particular place 
within it. 

Body of a county, (what waters are within 
the). 5 Mas. (U. S.) 209, 290, 301. 

BODY POLITIC, or POLITIQUE.— 

The old term for a corporation. Statute of Uses 
§ 1; Co. Litt. 95 a, 250 a. 

Body tolitic, (defined). 13 Wend. (N. Y.) 
334. 

Body, upon sight of, (coroner’s inquest). 1 
Str. 22. 

BoHea tea, (in trade sense). Wilberf. Stat. 
L. 124. 

-(in U. S. duty acts). 9 Wheat. (U. S.) 

430. 

Boiler, (defined). Wright (Ohio) 143. 

BOLHAG-IUM, or BOLDAGIUM.— 

A little house or cottage.— Blount. 

BOLT.—The desertion by one or more 
persons from the political party to which 


he or they belong; the permanent with¬ 
drawal before adjournment of a portion of 
the delegates to a political convention. 

BOLTING.—A term formerly used in the 
Inns of Court, whereby is intended a private 
arguing of cases. The manner of it at Grays 
Inn, is thus : An ancient and two barristers sit m 
judges, three students bring each a case, out of 
which the judges choose one to be argued, which 
done, the students first argue it, and after them 
the barristers. It is inferior to mooting and may 
be derived from the Saxon “ bolt/ 7 a house, be¬ 
cause done privately in the house for instruction. 
— Jacob . 

BONA.—Goods; chattels real, and per- ^ 
sonal; property real, or personal. This 
word (the plural of the Latin bonum) in 
the Roman law, was chiefly applied to 
real estate; in the common law, it was 
confined to movable property ; in the civil 
law, it corresponds to the French term 
“biens” (q. v.) } and includes not only 
“goods” but also chattels real. 

BONA CONFISCATA.—Goods confis¬ 
cated. Property forfeited for (‘.rime to the royal 
fiscus , or treasury. 1 Bl. Com. 299. 

BONA ET OAT ALLA. — Goods and 
chattels. Movable property of every descrip¬ 
tion. See 16 Mees. & W. 68. 

BONA FELONUM.—Goods of felons; oi 
those convicted of felony.— Burrill. 

BONA FIDE.—In good faith, i. e 
honestly, without fraud, collusion or par 
ticipation in wrong-doing. The phrase 
“ want of good faith ” is chiefly used not 
so much to denote that kind of fraud 
which makes a contract or other transac¬ 
tion voidable as between the parties to it, 
as to denote that kind of collusion or 
knowledge which disentitles the party to 
set up a claim against a person who would 
otherwise be liable to him. Thus, the gen¬ 
eral rule is, that a person who takes a 
negotiable instrument in good faith for 
valuable consideration can sue the person 
liable on the instrument, notwithstanding 
a defect in the title of the person from 
whom he acquired it: if, however, he had 
notice of the defect in the title, then he 
would not have taken the instrument in 
good faith, and would be unable to sue on 
it. Goodman v, Harvey, 4 Ad. & E. 870. 
See Negotiable. 

§ 2. The phrase “ bona fide ” is often 
used ambiguously: thus the expression 
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“ a bona tide holder for value ” may either 
mean a holder for real value as opposed 
to a holder for pretended value, or it may 
mean a holder for real value without no¬ 
tice of any fraud. A-e. Byles Bills 121. 

Bona fide, pi ceil). 1 Mod. 119. 

- (in a statute). Cowp. 434; 5 T. R. 

133. 

- yin United States treiitv of peace with 

jreat Britain, 1783b 3 Dali. (U. S.) 241. 

Bona fide conveyance, (in a statute). 1 
\Vatts (Pa.) 355. 

Bona fide mistake, (in rule of court). 6 
Ch. D. 86. 

Bona fide mortgagee, (in a statute).' 16 
Hun ii.X. Y.) 439. 

Bona fide parishioner, (defined). 1 Ch. 
D. 160. 

Bona fide pre-emption claimant, (in an 
ict of congress). 7 Otto (U. S.) 576. 

Bona fide purchaser, (defined). 56 Ala. 
’66 ; 42 Ga. 250 ; 12 (X. Y.) 605 ; 14 Am. 

Dec. 475; 17 Id. 136, 521; 18 Id. 577; 19 Id. 
144. 

- (in recording act). 2 Sciun. (Ill.) 499. 

Bona fide shareholder, (defined). L. R. 

\ Ch. 337. 

Bona fide traveler, (in licensing acts). 
L. R. S Q. B. 483. 

Bona fides exigit ut quod convenit 
fiat : G ood faith requires that what one agrees 
lo do he shall do. 

Bona fides non patitur ut bis idem 
Bxigatur : Good faith does not suffer the 
same thing to be twice demanded. Although 
one mav have several legal remedies to enforce 
a right or redress an injury, he may have but 
one satisfaction; but the maxim does not apply 
where one remedy is by civil action and the 
other by criminal prosecution. 

Bonae fidei possessor in id tantum 
quod ad se pervenerit tenetur : A pos¬ 
sessor iu good laith is bound for that only which 
has come to him. 

BONA FORISFACTA. — Goods for¬ 
feited. 

BONA FUG-ITIVORUM. — Goods of 
fugitives from justice. 

BONA GESTTJRA.—Good abearance, or 
behavior. 

BONA GRATIA.—Voluntarily ; by mu¬ 
tual consent. Used of a divorce obtained by 
consent of both parties.— Bouvier . 

BONA IMMOBILIA.—In the civil law, 
immovables: land, buildings, real estate. 

BON A MEMORIA. — Good memory. 
Used chiefly in respect to testamentary capa¬ 
city.— Abbott . 

i 

BONA MOBILIA. — In the civil law, 
movables, goods and personal chattels, as dis¬ 
tinguished from bona immobilia. 


BONA NOTABILIA.—Such goods as a 
party dying had in another diocese tlum that 
wherein he died, and as amounted at the least 
to <£5, which, whoever had, must have had his 
will proved before the archbishop of that prov¬ 
ince, unless, by composition or custom, other 
dioceses were authorized to do it, where bona 
i w tab ilia were rated at a greater sum. 11 , how¬ 
ever, a person happened to die in another dio¬ 
cese than that wherein he lived, while on a 
journey, what lie had about him of the value of 
£5 was not bona notabiiia . (Book of Canons, 1 
Jac. Can. 92, 93 ; Cunningham.) But now un¬ 
der the Court of Probate Act, 1857 (20 and 21 
Viet. c. 77, H 3, 4), the distinction of goods aa 
bona notabiiia has been abolished. 1 Wms. Ex. 
279, 280. — Brawn . 

BONA PATRIA.—In the Scotch law, 
an assize or jury of good neighbors .—Bell Diet. 

BONA PERITURA.—Perishable goods. 
A carrier is bound to use due diligence in trans¬ 
porting such goods; and when in legal custody 
they may be sold and the proceeds held in their 
stead. 

BONA UTLAGATORUM.—Goods of 

outlaws. 

BONA \ ' ANTI A.—Goods which are 
found without :u. apparent owner. They vest 
in the crown by exception to the general rule as 
to occupancy ( 7 . r.) Such are wrecks, treasure 
trove, waifs and estrays. 2 Steph. Com. 529. 
See those titles. 

BONA WAVIATA. — Waived goods; 
waifs ( 7 . v.) ; stolen goods which the thief 
throws away in his flight, and which, at common 
law, belonged to the king. 

BONANZA.-—I n mining parlance, the 
widening out of a vein of silver, suddenly, 
and extraordinarily; hence any sudden, 
unexpected prosperity in mining.— Webster 
( Supp .) 

BOND.- 

\ 1. Single, and double or condi¬ 
tional.— A contract under seal to pay a 
sum of money (Shep. Touch. 367, adds, 
“ or to do some other thing ”). At the pres¬ 
ent day a contract under seal to do any¬ 
thing other than t'he payment of money is 
more commonly called a covenant ( q. v.) t 
or a sealed writing distinctly acknowledg¬ 
ing a debt, present or future; and when 
this is all the bond is called a single one— 
simplex obligatio. A double or conditional 
bond is where a condition is added that if 
the obligor does or forbears from doing 
some act the obligation shall he void. 
Formerly such a condition was somo'ime* 
contained in a separate instrument, and 
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was then called a “defeazance” ( q.v .) The 
person who binds himself is called the 
“obligor,” and the person in whose favor 
the bond is made is called the “ obligee.” 

$ 2. Formal parts. —The bond usually 
consists of (1) the obligation or operative 
part, by which the obligor binds himself to 
pay the money; (2) any recitals which 
may be necessary to explain the nature of 
the transaction; and (3) the condition, 
which sets out the acts on the perform¬ 
ance of which the bond or obligation is to 
cease to be of effect. Thus, in an ordinary 
sureties’ bond for the payment of a debt, 
the obligation binds the sureties to pay a 
sum double the amount of the debt, and 
hence called the “penalty:” the recitals 
then explain the circumstances under 
which the bond is given, and the condition 
declares that in the event of the debtor 
paying the debt with interest, &c., on a 
certain day, the obligation shall be void, 
L e. the sureties shall no longer be liable 
for the debt. 

$ 3. Different kinds. —As to adminis¬ 
tration, bail, bottomry and replevin bonds, 
see those titles. Voluntary bonds are bonds 
given without valuable consideration. 

$ 4. Effect of. —Formerly the common 
law rule was that on non-performance of 
the condition of a bond on the day fixed, 
the penalty was absolutely forfeited and 
recoverable by the obligee in full; courts 
of equity gave relief against penalties on 
payment of the sum or damages actually 
due or sustained, and by various acts (4 
and 5 Anne c. 16; 8 and 9 Will. III. c. 
11) the obligee was prevented from recov¬ 
ering even at law more than the sum or 
damages actually due or sustained. (1 
Leake Cont. 575.) At the present day, 
therefore, a bond merely amounts to a 
covenant to pay a sum of money, and is 
adopted partly because the form is sanc¬ 
tioned by antiquity, and partly because it 
is sometimes more flexible than an ordi¬ 
nary covenant. Formerly bonds, like 
other specialty contracts, had the advan¬ 
tage of binding the lands of the debtor 
after his decease, while simple contracts 
did not; but this difference no longer ex¬ 
ists, and at the present day almost the 
only advantage which a bond has over an 
ordinary contract to pay money is 1 that 


the period fixed by the statute ot Hmita- 
tions within which to bring an action is 
(in most jurisdictions) twenty years in¬ 
stead of six. Stat. 3 and 4 Will. IV. c. 42. 

i 5. Bonds of companies, &c.—The 
term “bond” is also applied to instru¬ 
ments of indebtedness issued by compa¬ 
nies, corporations and governments to se¬ 
cure the repayment of money borrowed 
by them. Sometimes the bond is in thf 
form of a promissory note (in which case 
it may also be called a debenture, q. v .); 
(see Crouch v. Credit Foncier, L. It. 8 Q. B. 
374); sometimes it consists of an under 
taking to pay the principal and interest, 
secured by a mortgage or hypothecation 
of the property of the company or govern¬ 
ment; sometimes a mortgage of this kind 
is contained in a trust-deed or a “ general 
bond,” by which the property is conveyed 
to trustees for the bondholders. A bond 
issued by a government cannot be the 
subject of an action against the govern¬ 
ment. Id.; and Twycross v. Dreyfus, 5 
Ch. D. 605. See Lloyd’s Bonds; Munici¬ 
pal Bonds ; Negotiable Bonds. 

Bond, (defined). 68 Me. 160; 31 Tex. 397. 
does not import a seal). 14 Me. 185. 
imports a seal). 1 Baldw. (U. S.) 
129: 2 Port. (Ala.) 19; 10 Ga. 162; 1 Blackf. 
(Ina.) 241; 2 Serg. & R. (Pa.) 502; Harp. (S. 
C.) 434; 6 Vt. 40. 

in forgery statute). 34 Vt. 501. 
obligee must be named). 4 Ark. 141; 
7 Ired. (N. C.) L. 262. 

- (obligor need not be named). 7 N. H. 

230. 

- (scroll answers for seal). 1 McLean 

(U. S.) 462. 

Bond and mortgage, (in a declaration). 1 
Harr. (N. J.) 54. 

-(loan on by «orporation). 7 Wend. 

(N. Y.) 31. 

BOND AND MORTGAGE.— See 

Mortgage. 

BOND TENANTS. — Copyholders, and 
customary tenants. 2 Bl. Cora. 148. 

BONDAGE. —Slavery; a state of in¬ 
voluntary servitude. For a discussion as 
to the propriety of making this word a 
distinct juridical term, see Bouvier. 

BONDSMAN. —A surety; more par¬ 
ticularly a surety upon an official bond, as 
distinguished from “bail ” who are sureties 
upon bail bonds and recognizances. 
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Boni judicis est ampliare jurisdic- 
tionem: It is the duty of a good judge to 
enlarge his jurisdiction. That is, he should, 
^without iiMirping jurisdiction not confided to 
him. 1 use his remedial authority liberally, in 
the interest of justice. Indeed, Lord Mansfield 
savs, the true reading of the maxim ’u> jusiiaam 
instead of jun.<dn t tiotu'm as the concluding word 
V 1 Run*. 304), hut later jurists do not seem to 
;u:ree witli him. 

Boni judicis est judicium sine dila- 
tione mandare execution! : It is the 
duty of a good judge to cause execution to issue 
upon a judgment without delay. 

Boni judicis est lites (or causas 
liti um ) dirimere : It is the duty of a good 
judge to put an end to the causes of litigation. 

Boni judicis est lites dirimere, ne lis 
ex lite oriatur : It is the duty of a good 
judge to stop litigation, lest suit grow out of suit. 
This, and the maxim next preceding it mean 
that courts should so apply legal remedies as to 
prevent circuity of action and multiplicity of 
suits. 

BONIS NON AMOVENDIS.—A writ 

directing the sheriff to prevent one against whom 
a judgment had been obtained from removing 
his goods pending the prosecution and decision 
of a writ of error.— Reg. Orig. 131. 

BONO ET MALO. —For good and bad. 
A special writ of gaol delivery anciently issued 
for each particular prisoner. Superseded by the 
general commission of gaol delivery, 

Bonum defendentis ex integra causa; 
malum ex quolibet defectu : The good 
(success) of a defendant depends upon a perfect 
case; his harm (defeat) arises out of some defect. 

Bonum necessarium extra terminos 
necessitatis non est bonum : A thing 
which is good of necessity is not good beyond the 
limits of the necessity. 

BONUS.— (1) A premium paid for 
making a loan in addition to the legal in¬ 
terest. (2) A premium paid to a grantor 
or vendor. (3) An additional amount 
paid for services rendered, hut not as a 
mere gift or gratuity. (4) A premium 
paid by a corporation for its charter or 
other privileges. 

Bonus, (defined ). 16 Wall. (U. S.) 452. 

-(in a will). 13 Ves. 367. 

- - on stock). 2 Madd. 279 ; Myl. & K. 

403; 10 Ves. 135; 14 Id. 74. 

Bonus judex secundum aequum et 
bonum judicat, et aequitatem stricto 
juri prasfert : A good judge decides accord¬ 
ing to equity and right, and prefers equity to 
strict law. This maxim has only a limited ap¬ 
plication, and does not permit the modification 
of settled rules of law, however great the hard¬ 
ship of the particular case. 

BOOK.—(1) A collection of written or 
printed sheets of paper bound together; a 


volume; a collection of blank sheets, so 
bound together. (2) A subdivision or 
part of a treatise or literary work. 

Book, (in copyright law). 1 Bond (U. S.) 
540; 4 McLean (U. S.) 516; 2 Paine (U. S.) 
382 ; 2 Wall. Jr. (U. S.) 547 ; 1 Wm. Bl. 121; 2 
Campb. 25; 4 Ch. D. 163; 11 East 244. 

-(under statute, a single sheet of paper 

held to be). 2 Campb. 25, 27,28 ra, 29 ; 11 Fast 
244. 

Book cases, (distinguished from “record* 
and precedents 2 Show. 278. 

Book debt, (in a statute). 2 Miles (Pa.) 

101 , 102 . 

Book entries, (in a statute). 2 Miles (Pa.) 

101 , 102 . 

BOOK LAND.— See Boc Land. 

BOOK OF ACTS. — The records of a 
surrogate’s court. 

BOOK OF ADJOURNAL.—In Scotch 
law, the original records of criminal trials in 
the court of justiciary. 

BOOK OF RATES. —A small book, de¬ 
claring the value of goods that pay custom of 
poundage.— Jacob. 

BOOK OF RESPONSES.— An account 
kept by the director of the chancery, in Scot¬ 
land, in which to note a seizure when he gives 
an order to the sheriff in that part to give it 
to an heir whose service has been returned to 
him.— Bouvier. 

Books, (false, charge of keeping, in slander 
case). 5 Johns. (N. Y.) 476; 8 Wheel. Am. C. 
L. 112, 113. 

- (false, charge of keeping, not action¬ 
able). 6 Wend. (N. Y.) 407. 

-(in sheriff’s return). 3 Minn. 277, 

286. 

BOOKS OF ACCOUNT.—The 

books in which merchants, traders and 
business men generally keep their ac¬ 
counts. The former bankrupt law, and 
some of the State insolvent laws, make 
the failure to keep suitable books of ac¬ 
count a cause for withholding a discharge 
in bankruptcy or insolvency. 

Books of account, (when evidence). 1 
Halst. (N. J.) 95; 2 Id. 61; 12 Johns. (N. Y.) 
462; 11 Wend. (N. Y.) 568; 16 Id. 587; 20 IdL 
72. 

Books, papers and documents, (order for 
discovery of). 9 Wend. (N. Y.) 458. 

Books, papers, &c., (in an award). 1 Wheel. 
Am. C. L. 466. 

BOON DAYS. —In English law, certain 
days in the year (sometimes called “due days”) 
on which tenants in copyhold were obliged to 
perform corporal services for the lord.— Whishom. 


BOOT. 


(144) 


BOROUGH. 


BOOT, or BOTE.—An old Saxon word, 
equivalent to “estovers.” 

Booth, (at fair, treated as dwelling house). 
1 Moo. A B. 256. 

BOOTING-, or BOTING CORN.- 

Rent-corn anciently so called. It is thought to 
be so called, as being paid by the tenants by 
way of bote, or boot, viz.: as a compensation to 
the lord for his making them leases, Ac.— Jacob. 

BOOTY OF WAR.— See Capture. 

BORD.—An old Saxon word, signifying a 
cottage ; a house; a table. 

BORDAGE.—The tenure by which the 
bordarli (q. v .) held their “bord lands” (q. v.) 

BORDARII, or BORDIMANNL— In 

old English law, tenants of a less servile condition 
than the villani y who had a bord or cottage, with 
a small parcel of land allowed to them, on con¬ 
dition they should supply the lord with poultry 
and eggs, and other small provisions for his 
board or entertainment.— Spel. Gloss. 

BORD-HALFPENNY. — A customary 
small toll paid to the lord of a town for setting 
up boards, tables, booths, Ac., in fairs or markets. 

BORD LANDS.—The demesnes which 
lords keep in their hands for the maintenance 
of their board or table.— Jacob. 

BORDER "WARRANT.—A process 
granted by a judge-ordinary, on either side of 
the border between England and Scotland, for 
arresting the person or effects of a person living 
on the opposite side, until he find security, judi- 
do sisti.—Bell Bid. 


custom of borough-English ( q. v.) At the present 
day borough almost always means either a 
borough corporate (or municipal borough), or a 
parliamentary borough, ( see 1 Bl. Com. 115; 1 
Steph. Com. 125), most (if not all) municipal 
boroughs being also parliamentary. 

3 2. A parliamentary borough is a 
town which returns one or more members to 
parliament (see Parliamentary and Municipal 
Registration Act, 1878, 3 4); some of these 
towns are ancient boroughs, others are towns on 
which the right of returning members has been 
conferred by statute. Stat. 2 Will. IV. c. 45 ; 30 
and 31 Viet. c. 102. 

3 3. Borough fund, and rate. —In the 
case of a municipal borough regulated by the 
Municipal Corporations Act, 1835, the income of 
its property forms a fund, called the “ borough 
fund/ 7 out of which the expenses of the cor¬ 
poration are paid ; and if it is not sufficient for 
the purpose, they are authorized to levy a rate, 
called a “ borough rate,” on the occupiers of prop¬ 
erty within the borough. (Stat. 5 and 6 Will. 
IV. c. 76, 3 92; 35 and 36 Viet. c. 91; Grant 
Corp. 487.) As to district rates or borough rates 
leviable in parishes, Ac., lying partly within 
and partly without the borough, see Stat. 8 and 
9 Viet. c. 110. 

3 4. In Scotch law. —A corporation organ¬ 
ized under a royal charter.— Bell Bid. 

3 5. In American law, the word is 
little used; in Pennsylvania and Con¬ 
necticut, however, it is in common use 
and denotes an incorporated town or vil¬ 
lage. Bright. Purd. 115; 23 Conn. 128. 

Borough, (in an indictment for embezzle¬ 
ment). IS Ohio St. 496. 

- (synonymous with “town”). 1 Bl. 

Com. 114. 


BORDLODE.-A service anciently re¬ 
quired of tenants to carry timber out of the 
woods of the lord to liis house: or it is said to 
be the quantity of food or provision which the 
bordarii or bordmen paid for their bord lands.— 
Jacob. 

BORG.—A pledge-giver or surety ; also the 
contract of suretyship. 

BORGBRICHE.—A breach or violation 
of suretyship, or of mutual fidelity.— Jacob. 

Born, (child when). 2 Paige (N. Y.) Cli. 35; 
5 Serg. A R. (Pa.) 40 ; 1 Whart. (Pa.) 220; 1 Bl. 
Com. 130; 2 H. Bl. 399; 7 T. R. 100. 

Born, or to be born, (in a will). L. R. 6 
Ex. 291. 

BOROUGH.— 

3 E In the old 6ense of the word, borough is 
“ an ancient towne, holden of the king or any 
other lord, which sendeth burgesses to the par¬ 
liament.” (Litt. 3 164; Co. Lilt. 109 a.) Many 
of these boroughs, however, having been dis¬ 
franchised in modern times, are now only bor¬ 
oughs to this extent, that the land within them 
is held by tenure in burgage or subject to the 


- (svnonvmous with “village”). 18 

Ohio st. 

BOROUGH COURTS.—Courts existing 
in many boroughs in England, and having a 
local jurisdiction in civil matters. They are 
courts of record, and are generally held by pre¬ 
scription or charter. In ordinary cases, the 
recorder of the borough is the judge. As to the 
procedure in them, see the Borough and Local 
Courts Act, 1872. (3 Com. 292.) The tendency 

now is to transfer business from these courts to 
the county courts. Stat. 15 and 16 Viet. c. 54, 3 
7 ; 30 and 31 Viet, c. 142, 3 29. See Mayor's 
Court of London; Recorder; Salford 
Hundred Court. 

BOROUGH-ENGLISH.—Some boroughs 
have a custom that if a man has issue many 
sons and dies, the youngest son shall inherit all 
the tenements which were his father’s within the 
borough, as heir unto his father by force of the 
custom; this is called “borough-English.” (Litt. 

3 165. As to the origin of the custom, see Litt. 

3 211; 2 Bl. Com. 83; Maine Hist. Inst. 222.) 
In some places the custom extends to collateral 
hell's, so that the youngest brother succeeds in¬ 
stead of the eldest. Co. Litt. 110 b. 
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$ 2. There is also a special kind of borough- 
Knglish, by which the laud descends to the 
vounger son if he l>e not of the hull-blood, and 
if he he, then to the eldest son. Id. 140b. 

BOROUGH-SESSIONS.—Courts estab¬ 
lished in boroughs under the Municipal Corpo¬ 
rations Act v 5 and 6 Will. IV. c. 76, amended by 
6 and 7 Will. IN’, e. 105, and 6 and 7 Viet. c. 
>9 . They are held by the recorders of the re- 
spcctive U>nmghs once a quarter, or oftener il 
thev think tit, and at times to he fixed by them. 
The jurisdiction is over such offences as are cog¬ 
nizable by the county sessions, whose powers 
extend to all boroughs which may not have 
petitioned for a separate court by virtue of sec¬ 
tion 103 of the Municipal Corporations Act.— 
Wharton. 

Bor now, (I, A. B., have borrowed ten pounds, 
binds executor). Dyer 22 b. 

Borrowed, (defined). 7 J. J, Marsh. (Ivy.) 
324. 

BORROWER.— One to whom money, 
or any other thing is loaned at his request. 
As a bailee lie is bound to use due care of 
the thing borrowed and is liable for slight 
negligence. (Sec Bailment.) In New 
York, by statute, (1 Rev. Stat. 773, ? S,) a 
borrower of money may sue in equity for 
a discovery of usury, without making ten¬ 
der either of principal or interest. As to 
who is deemed to be a borrower within the 
meaning of that statute, tee the references 
given below. 

Borrower, (in New York statute as to dis¬ 
covery of usury). 10 Abb. (N. Y.) Pr. 24 ; 30 
Barb. 026; 3 Barb. Ch. 640; Clarke 523; 7 Hill 
391; 2 N. Y. 131; 14 N. Y. 93; 75 N. Y. 523; 

3 Paige 528; 7 Id. 598 ; 9 Id. 197 ; 10 Id. 588; 

4 Sandf. Ch. 281: 11 Wend. 329, 335. 

Borrowing, (defined). 78 N. Y. 159, 177. 

-(stock). 1 Str. 497, 498. 

- (receiving deposits not). 4 Edw. (N. 

Y.) 134, 165. 

BORSHOLDER.—Borough's ealder, or 
bead-lx>rough, supposed to be the discreetest 
ruan in the borough, town, or tithing. By the 
Saxon Jaws, there was a general custom of ball 
throughout the country, by which each man was 
answerable for his neighbor. 

BOSCAGE.—That food which wood and 
trees yield to cattle, as mast, &c. But Manwood 
observes, to be quit de boscaqio , is to be discharged 
of paying any duty of wind-fall wood in the for¬ 
est.— Jacob. 

BOSCUS.—Wood; growing wood of any 
kind, large or small, timber or coppice.— Cvwel; 
Jacob . 

BOTE.—The old-fashioned name for estov- 
^ (q- r.) In Anglo-Saxon b6t meant (1) im¬ 


provement or repair; (2) a fine or compensation 
for a wrongful act. Schmid, Gea. gl. s. v. ; Co. 
Litt. 41 b,, 127 a. 

BOTHA. —In old English law, a booth, 
stall, or standing in a fair or market. 

BOTHAGIUM. —Boothage, or customary 
dues paid to the lord of the manor or soil, for 
the pitching and standing of booths in fairs or 
markets. 

BOTHNA, or BUTHNA.— In old Scotch 
law, a park where cattle are inclosed and fed. 
Botliena also signifies a barony, lordship, &c.— 
Skene Verb. Siq . 

Bottle, (demijohn not). 8 Fed. Rep. 485. 

BOTTOMRY - — Dutch : bodmerie , frora 

bodevi, the keel of a ship. Moll, de J. M. 29L 

2 1. An agreement entered into by the 
owner of a ship or his agent, whereby, in 
consideration of a sum of money advanced 
for the use of the ship, the borrower under¬ 
takes to repay the same with a high rate 
of interest, if the ship terminate her voy¬ 
age successfully, and binds or hypothecates 
the ship and freight, or the cargo, for the 
performance of his contract, the debt being 
lost in case of the non-arrival of the ship. 

The instrument by which this is effected 

* 

is sometimes in the shape of a deed-poll, 
and is then called a “ bottomrv bill some- 
times in that of a bond. Smith Merc. L. 
41G; Fish. Mort. 84; Wins. & B. Adm.31. 

2 2. By master.—The most important 
case of borrowing money on bottomry is 
where the master of a ship is at a foreign 
port, and finds it absolutely necessary to 
obtain money, and can only do so by exe¬ 
cuting an instrument of hypothecation. 
Smith Merc. L. 418. Sec Necessaries; 
Respondentia. 

2 3. Priority.— A rule peculiar to bot¬ 
tomry and respondentia bonds is, *' that if 
securities of this sort are given at different 
periods of a voyage, and the value of the 
ship is insufficient to discharge them all, 
the last fn point of date is entitled to prior¬ 
ity of payment; because the last loan fur¬ 
nishes the means of preserving the ship, 
and without it the former lenders would 
have entirely lo9t their security. Smith 
Merc. L. 421. See Salvage. 

2 4. Enforcement.—A bottomry bond 
may be enforced by a proceeding in rem . 
in the Admiralty Court. (&« In Rem.) 
Maud. P. Mer. Sh. 441. 
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Bottomry, (defined). 32 N. Y. 571. 

-(nature of the contract). 1 Curt. (U. S.) 

C. C. 340. 

Bottomry bond, (defined). 2 Sumn. (U. S.) 
157 ; 25 Wend. (N. Y.) 511. 

BOUCHE, or BUDGE, OF COURT.- 

A certain allowance of provision from the king, 

to his knights and servants, that attended him 

in any military expedition. The French avoir 

bouche , a court, is to have an allowance at court, 

of meat and drink. From bouche , a mouth. 

But sometimes it extended only to bread, beer 

and wine: and this was anciently in use as well 
# _ _ » »/ 

in the houses of noblemen as in the king’s 
court.— Jacob . 

BOUGHT AND SOLD NOTES.— 

Documents which are usually delivered 
by brokers to their principals on the con¬ 
clusion of a contract of sale and purchase, 
the bought note being delivered to the 
buyer, and the sold note to the seller.* 
The notes should contain the names of 
both the contracting parties, the quantity 
of the article bought and sold, and the 
price if agreed upon. They should also 
substantially correspond with each other; 
for otherwise, where the same broker acts 
for both parties, the bought and sold notes 
do not constitute a binding contract, and 
where the same broker does not act for 
both parties, it will be a question for the 
jury by which note the parties intended 
to be bound. The notes constitute the 
original contract between the parties, and 
are the proper evidence, but not necessa¬ 
rily the only evidence of it. Russ. Merc. 
Ag. 4. See Agency, \ 5 ; Broker. 

BOUND.—(1) One who i6 to perform 
an obligation or covenant, or who is a 
surety, is said to be “ bound. 57 (2) In the 

plural form (bounds), the word is synony¬ 
mous with “ boundary ” ( q. v.) See Bounds. 

Bound, (in a letter of instructions to a bank). 
14 Me. 185. 

-(property, by a levy). 6 Halst. (N. 

J.) 225. 

-(sheriff, to execute writ). 4 East 539. 

Bound, as now, (in a contract). 8 Allen 
(Mass.) 296. 

BOUND BAILIFF.— In English law, a 
deputy sheriff, or sheriff’s officer; so called be¬ 
cause bound to the sheriff for the due execution 
of his office. 

Bound, became, (grantor and his heirs). 10 
East 128. 


Bound by indenture, (in a statute^ 10 
Serg. & R. (Pa.) 416. 

Bound on the river, (in a deed). 5 Greenl. 
(Me.) 69. 

-(in a grant). 1 Halst. (N. J.) 1; 2 

Wheel. Am. C. L. 495. 

- (owner’s right to use water). 1 Chit. 

Gen. Pr. 191, 197-9. 

Bound on the margin of a river, (in 
grant of land). 6 Cow. (1ST. Y.) 518. 

Bound to A. in $50.00, I am, (obligation 
will bind executor). Dyer 21a. 

Bound with security, (in a statute). 5 
Serg. & R. (Pa.) 329. 

Bound with surety, (in a statute). 6 Binn. 
(Pa.) 53. 

-(not bound to give security for goods). 

1 Atk. 470. 

BOUNDARIES.— 

I 1. A boundary is that imaginary line 
which divides two pieces of land from one 
another. The line is generally, but not 
necessarily, marked or indicated on the 
surface of the land by a wall, fence, ditch 
or other object. Where land belonging to 
a private person adjoins the sea or a public 
tidal river, the boundary is usually the 
line of medium high tide, while, in the 
case of a non-tidal or private stream, the 
boundary between the adjoining estates is 
presumed prima facie to be the medium 
filum of the stream. Ditches and fences 
between adjoining estates are also pre¬ 
sumed to be party boundaries, and to be¬ 
long to the owners as tenants in common. 
(Hunt Bound. 1, 4, 12, 25.) The same 
rule generally applies to a party wall. 
Watson v. Gray, 14 Cli. D. 192; Gale Easm. 
513 (q. v.) 

g 2. Liability to maintain. —Every 
owner of land is so far liable to keep up a 
fence or other material boundary that he 
is liable for a trespass if he allows his ani¬ 
mals to stray on the land of his neighbor. 
(Gale Easm. 515.) There are, however, 
cases in which a person is absolutely bound 
to keep up a fence, or the like, between 
his own and his neighbor’s land; such a 
liability may arise by prescription. (Id. 
516; Hunt Bound. 32.) A tenant is also 
bound, in the absence of an agreement to 
the contrary, to maintain the fences of the 
property demised to him, and if the de¬ 
mised land adjoins land belonging to him¬ 
self, he is under an obligation to keep the 
boundaries distinct during the term. Id. 


* According to Burrill and Wharton. the buyer gets the sold note and the seller the bought note 
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81; Att.-Goa. v . Fullerton, 2 Vos. <fc B. 2(>4. 

St <> Fences. 

> 3. Remedy.—In England, where there is 
a dispute between two adjoining owners as to 
the boundary between their lands, the question 
niftv, in simple ease, be determined by an ac¬ 
tion of trespass or recovery of land; but where 
the boundaries have been confused, so that it 
becomes neeessarv to establish old boundaries, to 
direct intermingled land to be separated, or an 
equivalent set out, or the like, the proper remedy 
is au action in the Chancery Division for a com¬ 
mission to ascertain the boundaries. (Hunt 
Bound. 205; Wake v . Conyers, 1 Eden 331; 2 
White it T. Lead. Cas. 394.) A landlord is also 
entitled to this remedy if the tenant has con¬ 
fused the boundaries of his own aud the de¬ 
mised land. Spike v. Harding, 7 Ch. D. 871. 
In this case, however, an inquiry in chambers 
was directed instead of a commission being 
issued. Set Perambulation. 

£ 4. Of mine. —If a mine owner trespasses 
on his neighbor's land by excavating beyond 
the boundary, he may be restrained by injunc¬ 
tion ; and for this purpose, in a case of suspected 
trespass by underground working, the court will, 
if necessary, allow an inspection; t. e. give the 
plaintiff leave to go on and into the land of the 
defendant and see whether he is really working 
under the plaintiff's land. Hunt Bound. 67. 
See Barrier. 

\ 5. In closure commissioners. —As to 
the jurisdiction of the inclosure commissioners 
in respect to boundaries, see Stat. 8 and 9 Viet, 
o. 11S ; 9 and 10 Viet. c. 70. Their jurisdiction 
extends not only to land in process of inclosure 
under the acts, but also to any land which belongs 
to separate owners, but which is intermixed or 
inconveniently subdivided. Cooke Inch 144. 

Boundaries, (given in a deed, how far con¬ 
trolling). 8 Wend. (N. Y.) 1S3, 190. 

-* (of land, how proved). 2 Wheel. Am. 

C. L. 489, 494 ; 14 East 331. 

-(not necessary to state lines). 1 Bam. 

& Aid. 550; 3 Barn. & C. 87 0 
„ -(on a river). Ang. Waterc. 9. 

Boundary, (defined). 3 La. 83. 

-(on the sea). 9 Wall. (U. S.) 587. 

Boundary line, (what regarded as). 15 
Wend. (N. Y.) 642. 

-(acquiescence in). 12 Wend. (N. Y.) 

127. 

-(fixed by lessee). 9 Wend. (N. Y.) 65. 

Bounded along the river, (in the descrip¬ 
tion of land). 5 Pet. (U. S.) 485. 

-(middle of river the line of property). 

4 Grif. L. Reg. 1291 n. 

Bounded by a monument standing on 
the bank of a river, (in description in a 
deed). 24 Wend. (N. Y.) 451. 

Bounded by a river, (lands granted as). 2 
Wheel. Am. C. L. 498. 

Bounded by the bank of a river, (in 
grant of land). 6 Cow. (N. Y.) 549. 

Bounded by the river, (in a deed). 3 
(Ireenl. (Me.) 474; 14 Mass. 149; 17 Id. 289. 

-(in a grant). 6 Cow. (N. Y.) 546. 

-(carries right of soil and fishery). 4 

Grif. L. Reg. 1286, 1295. 


Bounded by the stream, (in the description 
of land). 1 Pet. (U. S.) C. C. 64. 

Bounded down the river, (what passes) 
Ang. Waterc. 9. 

-(owner’s right fco fish up and down). 

4 Grif. L. Reg. 1286 n. 

Bounded however otherwise, (in a deed). 
11 Pick. (Mass.) 193. 

Bounded near the river, (right to waters 
in front). Ang. Waterc. 6. 

" Bounded on, (lands, in a deed). 4 Wend. 
(N. Y.) 633. 

Bounded on a street, (in a deed). 10 
Mass. 146. 

- (lands conveyed, to constitute dedica- 

cation of street). 1 Hill (N. Y.) 191. 

Bounded on a way, (in a deed). 17 Mass. 
296, 413. 

Bounded on the river, (in grant of land). 
6 Cow. (N. Y.) 546; 5 Wend. (N. Y.) 423. 

- (safest boundary for land). Ang. 

Waterc. 3. 

- (in waters not navigable, rights of 

proprietors of land). Burr. 2164. 

-(owner's right of fishery in waters in 

front of laud). 4 Grif. L. Reg. 1286, 1295 n. 

-(right of owners to protect land from 

water). 1 Barn. & Ad. 874. 

Bounded on the road, (in a deed). 1 
McCord (S. C.) 67. 

-(ejectment will lie for lands described 

only as). Burr. 133, 143. 

- (owner may inclose lands, condition* 

what). Burr. 465. 

- (proof may be offered as to ownership 

of land, adjoining). 7 Bing. 332. 

Bounded on the sea, (in a deed). 4 Bara. 
&C. 485. 

-(in a grant). 2 Wheel. Am. C. L. 495. 

- (owner may protect land from inroad 

of the sea). 1 Chit. Gen. Pr. 199; 1 Barn. & AdL 
874, 878. 

- (owner bound to repair sea-wall). 1 

Barn. & C. 477. 

-(may take shingle from sea-beach to 

repair road). 2 Bam. & Ad. 236. 

-(in absence of proof of ownership soil 

presumed to belong to owner of adjoining estate). 
3 Barn. & Ad. 863. 

Bounded on tide-water, (grant of land). 
3 Paige (N.Y.) 313. 

Bounded to the bank of a river, (in a 
deed). 1 Halst. (N. J.) 65. 

-(right to waters). Ang. Waterc. 7. 

Bounded to the river, (in a deed). 3 
Hawks (N. C.) 21. 

Bounded upon streets, (conveyance of lots). 
11 Wend. (N. Y.) 491. 

BOUNDS. —In the English law ot mines, 
the trespass committed by a person who exca¬ 
vates minerals underground beyond the bound¬ 
ary of his land is called “ working out of bounds.’' 
The person on whose land the trespass is com 
mitted may bring an action for damages in one 
of the common law divisions of the high court, 
or an action in the chancery division for an in¬ 
junction, and an account of the minerals taken, 
in which case he may obtain an inspection. 
Bain. M. <& M. 506. See Boundaries, g 4; Bar¬ 
rier. 
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Bounds, (in conveyancing). 14 Barb. (N. Y.) 
216. 

Bounds of prison, (in a bond to keep within). 
7 Halst. (N. J.) 16. 

BOUNDERS.—Visible marks or objects at 
the ends of lines drawn in surveys of land, show¬ 
ing the courses and distances.— Burrill. 

BOUNTY.—An additional compensa¬ 
tion, premium or gratuity, paid to soldiers, 
fishermen, and others, by government, for 
services beneficial to the public. 

Bounty, (defined). 27 Md. 320; 8 Allen 
(Mass.) 80; 39 How. (N. Y.) Pr. 481. 

-(in a statute). 8 Allen (Mass.) 84. 

BOUNTY LANDS.—Portions of the 
public domain given to soldiers for military 
services, by way of bounty. 

Bounty money, (defined). 39 How. (N. Y.) 
Pr. 481. 

BOUNTY OF QUEEN ANNE.—A 

royal charter confirmed by Stat. 2 Ann. c. 11, 
providing for the forming a perpetual fund for 
the augmentation of poor ecclesiastical livings.— 
Wharton . 

BOURSE DE COMMERCE.—In the, 
French law, an aggregation sanctioned by gov-" 
ernment, of merchants, captains of vessels, ex¬ 
change agents, and courtiers, the two latter being 
nominated by the government, in each city 
which has a bourse. — Brown. 

BOUWERYE, or BOUWERIE. -The 
old New York name for a farm. The owner 
was called a “ bouwmaster.” 

BO VAT A TERRJE.—As much land as 
one ox can plough.— Jacob. 

BOVILL’S ACT.— See Partnership Act. 

BOW-BEARER.—An under-officer of the 
forest, whose duty it is to oversee and true inqui¬ 
sition make, as well of sworn men as unsworn, 
in every bailiwick of the forest; and of all man¬ 
ner of trespasses done, either to vert or venison, 
and cause them to be presented, without any | 
concealment, in the next Court of Attachment, 
&c. — Oromp. Jut, 201. 

BOZERO.—In the Spanish law, an advo¬ 
cate ; a pleader of causes, either another’s or his 
own, and either for the plaintiff or defendant. 

BRACINUM.—A brewing; the whole 
quantity of ale brewed at one time, for which 
U>lse$lor was paid in some manors. Brecina y a 
brewhouse.— Wharton. 

BRACTON.—Henricus de Bracton is 
the author of a work entitled De Legibus 
fi Consuetudinibus Anglise , written during 
the reign of Henry III. He is said to 


have been a judge under that king. The 
work itself is a systematic exposition of 
the English law, being to some extent an 
adaptation of Azo’s Snmma to the Insti¬ 
tutes of Justinian. It is a work of great 
historical interest, and is still occasionally 
cited on obscure questions of law. The 
only complete editions are the folio of 
1569 and the quarto reprint of 1640, both 
printed in an inconvenient and repellent 
form. A new edition, under the editor¬ 
ship of Sir Travers Twiss, is now being 
published by the record commissioners. 
See 2 Reeves Hist. 86; Guterbock on 
Bracton. See also Britton ; Glanvillk. 

BRANCH.—(1) Those of the descend¬ 
ants of a remote ancestor who trace theii 
descent to some intermediate ancestor, 
who is himself descended from such re 
mote ancestor. (2) A warrant or commis¬ 
sion given to a pilot. 

Branch, (of a river). 2 Pet. (U. S.) 438. 
Brand, (in a statute). 11 Him (N. Y.) 571 

BRANDING-.—An ancient mode of pun¬ 
ishing offenders, now generally disused, except 
for some military offences, by burning with a 
hot iron. 

BRANDING IN THE HAND.— See 

Benefit of Clergy. 

BRANKS.-An instrument formerly used 
in some parts of England for the correction of 
scolds ; a scolding bridle. It inclosed the head, 
and a sharp piece of iron entered the mouth and 
restrained the tongue. 

BRAWLING-.—By Stat. 5 and 6 Edw. VI. 
c. 4, if any person, by words only, quarreled, 
chided or brawled in a church or chunjiyard, 
the ordinary (i. e. the bishop) was to suspend 
him, if a layman, ah ingressu ccc/esicE , and if a 
clerk in holy orders, from the ministration of his 
office, during pleasure. And if any person in a 
church or churchyard proceeded to smite or lay 
violent hands upon another, he was excommu¬ 
nicated ipso facto: if he struck the person with 
a weapon, or drew any weapon with intent to 
strike, he was, on conviction by a jury, to have 
one of his ears cut off, or if he had no ears, to be 
branded with the letter F in his cheek, in addi¬ 
tion to being excommunicated. (4 Bl. Com. 
146; see Excommunication.) By the Stat. 

23 and 24 Viet. c. 32, the jurisdiction of the 
ecclesiastical courts over laymen for brawling 
was taken away, and all riotous, violent or inde¬ 
cent behavior in any church or recognized place 
of religious worship was made a misdemeanor, 
punishable on summary conviction by fine op 
imprisonment. Steph. Cr. Dig. 102; and see 
Stat. 52 Geo. III. c. 155, § 12. 
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BREACH.— 

{ 1. Of close, pound, prison. —The 

invasion of a right or the violation of a 
duty. The word is used in a literal sense 
in such phrases as 44 breach of close,” 
which is an old-fashioned name for the 
tort of breaking a man's close—in other 
words, trespassing on his land, more gen¬ 
erally called trespass quare clausum fregit 
(see Trespass; 3 Bl. Com. 209; 3 Steph. 
Coin. 399), also in ‘‘poundbreach” and 
“ prison-breach,” the last of which is a 
criminal offence. See the titles. 

$ 2. Of contract. — More usually, 
breach is applied to the violation of an 
obligation. Breach of a contract, promise 
or covenant, is the failure to perform it ( see 
Performance) ; it converts the right under 
the contract, Ac., into a right to obtain a 
remedy for the breach, generally a right 
of action. See Remedy, Leake Cont. 460. 

2 3. Constructive. —What may be 
called a constructive breach is an act of 
the promisor which disables him from 
performance, ora refusal to perform before 
the time of performance arrives; as if A. 
contracts to convey land to B. at a future 
time, and, before the time arrives, conveys 
it to C., B. may at once sue A. for breach 
of his contract. Main’s Case, 5 Rep. 21a; 
Leake Cont. 460. 

2 4. Breach of promise of marriage 

gives rise to a right of action for damages, 
unless the breach was justifiable, e, g. if 
the man, after making the promise, dis¬ 
covers that the woman is unchaste. (Macq. 
Husb. A W. 229.) The parties to such an 
action are competent to give evidence in 
it, but the plaintiff’s testimony must be 
corroborated by some other material evi¬ 
dence. Suit. 32 and 33 Viet. c. 68; Best 
Ev. 2fi5, 773. 

2 o. Assignment of breaches. —By 8 
and 9 Will. III. c. 11 , in an action on a bond for 
non-performance of any covenant or condition, 
the plaintiff may assign ( i . e. specify) as many 
breaches as he pleases, and the jury shall assess 
the damages on such breaches as shall be proved 
at the trial, or if he obtains an interlocutory 
judgment (see Judgment), he suggests as many 
breaches as lie likes, and a writ of inquiry issues 
to assess the damages. (See Writ of Inquiry.) 
The judgment will be entered up for the whole 
penalty, but is only allowed to be executed to 
the extent of the damages assessed; it stands as 
a security for further breaches, and if there shall 
afterwards be any further breaches, upon a scire 
facias by the plaintiff on the judgment, suggest¬ 


ing the breaches, then the damages will ba 
assessed. Archb. Pr. 817 ; Davids. Conv. v. (2) 
273; 1 Wms. Saund. 67. 

BREACH OF CLOSE.— See Breach, 2 

1; Trespass. 

BREACH OF COVENANT.— See 

Breach, 2 2. 

BREACH OF DUTY.—The failure 
to execute the duties of an employment, 
office or trust, in a lawful and proper man¬ 
ner. 

Breach of good behavior, (to remove clerk 
from office). 2 Mart. (La.) N. S. 683. 

BREACH OF POUND. — See Pound- 
breach. 

BREACH OF PRISON .—See Prison- 
breach. 

BREACH OF PRIVILEOE.—A breach 

of privilege is a contempt of the Pligh Court of 
Parliament, whether relating to the House of 
Lords or to the House of Commons. Both 
branches of the legislature act on the same 
grounds, both declare what are and what are not 
breaches of their privileges, when the question 
is raised, and both punish by commitment or 
otherwise, as the courts of law and equity do for 
contempt of court. Resistance to the officers of 
the hotises of parliament has, in almost all cases, 
been treated as a breach of the privileges of par¬ 
liament. The presence of strangers is a breach 
of privilege, though permitted on 6uilerance; 
and, formerly, to take a note of any of the pro¬ 
ceedings was a high act of contempt, although 
now the representatives of the newspaper press 
are not only allowed to be present for that pur¬ 
pose, but have a gallery to themselves in each 
house, and every accommodation afforded them 
which the courtesy of the chief officers of both 
can render.— Brown. 

BREACH OF PROMISE.— See Breach, 
2 4. 

BREACH OF THE PEACE.— 

Breaches of the peace are offences against 
public order. They are commonly divided 
into actual, constructive and apprehended. 

21. Actual breaches of the peace in¬ 
clude riotous and unlawful assemblies, 
riots, affrays, forcible entry and detainer, 
Ac. 4 Bl. Com. 142; 4 Steph. Com. 248; 
Steph. Cr. Dig. 40 et seq. See those titles. 

2 2. Constructive breaches of the peace 
include the offences of sending challenges 
and provoking to fight, going armed in 
public without lawful occasion in such a 
manner as to alarm the public, Ac. These 
are misdemeanors, punishable with im¬ 
prisonment and other penalties. Id. 
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i 3. Apprehended. —An apprehended 
breach of the peace is where one man 
threatens another with bodily injury, or 
with injury to his wife or children, or 
where a man goes about with unusual 
weapons or attendance, to the terror of the 
people, or publishes an aggravated libel 
of another. In such a case the offender 
may be summoned before a justice of the 
peace, and bound over to keep the peace 
for a limited time, by entering into a recog¬ 
nizance with sureties, and, in default, 
committed to prison for a limited time. 
(Stone Just. 368 et seq.; 4 Steph. Com. 293, 
where a distinction is drawn between re¬ 
cognizances for the peace (as in the cases 
mentioned above), and recognizances for 
good behavior, said to be applicable in the 
cases of drunkards, vagabonds, <fcc.) This 
may also be done where a person has been 
convicted of a misdemeanor or felony. 
Stat. 24 and 25 Viet. cc. 96, 97, 98, 99, 100. 

BREACH OP TRUST.— 

I 1. What constitutes. —The doing by 
a trustee of an act which is unauthorized 
or forbidden by the terms of his trust, or 
where he omits to do an act which the 
trust requires him to do. Thus, in gen¬ 
eral, a trustee commits a breach of trust 
when he employs trust funds in his own 
business, or when he fails to call in and 
convert into money such parts of the trust 
property as are of a fluctuating or deterio¬ 
rating kind. Lew. Trusts 738 et seq.; Wats. 
Comp. Eq. 903; Urlin Trust. 114. 

\ 2. Remedy for.—A breach of trust is 
in the nature of a tort, and entitles the 
cestui que trust who has been injured to 
compel the trustee to make good the loss 
caused by it. There is even something 
penal in the relief given in some cases of 
breach of trust: thus, where a trustee has 
employed trust funds in his own business, 
and has thereby made a profit, the cestui 
que trust is entitled to it, although the trust 
estate has not been injured. (Lew. Trusts 
742; Wats. Comp. Eq. 885.) As to ac¬ 
counts with rests directed against trustees, 
see Account, 12, 14. 

§ 3. Injunction.—A cestui que trust is 
also entitled to an injunction to restrain 
his trustee from committing a threatened 
breach of trust. Lew. Trusts 697. 

i 4. Criminal.—Where a breach of trust 


amounts to a fraudulent misappropriation 
or disposition of the trust property, it is a 
criminal offence in England, and also in 
some few of the States, punishable with 
imprisonment or penal servitude; the fiat 
of the attorney-general is required before 
the prosecution can be instituted. Stat. 

24 and 25 Viet. c. 96, \ 80 et seq. ; Lew. Trusts 
735. 

Bread usually sold, (in a statute). Wilberf. 
Stat. L. 141. 

Break, (defined). 5 Binn. (Pa.) 283. 

Break and enter a store, (in an indict¬ 
ment). 1 Mass. 476. 

BREAKING.—In the law as to bur¬ 
glary, the forcibly making an entrance 
into a building with intent to steal therein, 
or the forcibly making an exit therefrom 
in the effort to escape. As to what specific 
acts constitute a sufficient “ breaking ” to 
support an indictment, see the cases re¬ 
ferred to below. 

Breaking, (what sufficient to constitute 
burglary). 36 Ala. 481; 43 Id. 17 ; 49 Id. 344 ; 
5 Bush (Ky.) 376; 22 Mich. 229; 27 Id. 151; 
Coxe (N. J.) 439; 9 Ired. (N. C.) L. 463; 68 
N. C. 207; 36 Tex. 675; 14 Gratt. (Va.) 643; 

25 Id. 908; Jebb Cr. Gas. 99. 

-(what not sufficient). 4 Ala. 643 ; 51 

Ga. 285; 1 Moo. C. C. 178. 

Breaking a door, (by sheriff, to levy). 1 
Hill (N. Y.) 336. 

Breaking and entering, (wliat is). 7 Am. 
Rep. 556. 

-(distinguished from “burglary”). 105 

Mass. 588. 

- (in an indictment). Ill Mass. 402. 

BREAKING BULK.— Where a car¬ 
rier or other bailee appropriated to his 
own use an entire parcel, package, case 
or trunk committed to his charge, he was 
not deemed guilty of larceny or embezzle¬ 
ment at common law, but was liable civilly 
only, for breach of trust, or conversion. 
But if he opened the parcel, package, &c. 
(which was called “ breaking bulk ”), and 
converted a portion of its contents, the act 
was larceny. In England, by Stat. 24 and 
25 Viet. c. 96, g 3, such an appropriation of 
the bailor’s goods by the bailee is made 
larceny, though there be no breaking 
bulk. Similar statutes prevail in some 
of the States. 

BREAKING JAIL. — See Prison 
Breach. 

BRED*WTTE. —A fine or pemdty imposed 
for defaults in the assise of bread : to be exempt 
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from which, was a special privilege granted to 
the tenants of the honor of Wallingford bv 
King Henry 11.— Jacob. 

Bki:e/.e, (delivery of, in sale of coal). 5 Esp. 
'39. 

BREHON LAW.—In Ireland, the judges 
and lawyers were anciently styled “brehons;” 
and thereupon the Irish law was called the 
‘‘brehon law;’ (4 Inst. 358.)— Jaeah. 

Bremen tiialer, (value of). 3 Blatchf. (U. 
S.) 391. 

BRENAGIUM. — A payment in bran, 
which tenants anciently made to feed their 
lords hounds.— Blount. 

BREPHOTROPHI.—A civil law term for 
persons having charge of foundlings.— Burrill. 

Brethren, (in a will). 1 Rich. (S. C.) 

Eq. 7S. 

BRETT WALD A.—The ruler of the 
Saxon heptarchy. 

BREVE.—A writ, by which a person is 
summoned or attached to answer an action, 
complaint, tie., ot whereby anything is com¬ 
manded to be done in the courts, in order to 
justice, Ac. It is called breve , from the brevity 
of it, and is addressed either to the defendant 
himself, or to the chancellors, judges, sheriffs, or 
other officers.— Skene , v. Breve. 

BREVE DE RECTO.—A writ of right, 
or license for a person ejected out of an estate, to 
sue for the possession of it when detained from 
him.— Jacob. 

BREVE INNOMINATUM.-A writ 
giving only a general statement, without the 
details or particulars of the cause of action. 

Breve ita dicitur, quia rem de qua 
agitur, et intentionem petentis, paucis 
verbis breviter enarrat : A writ is so 
called because it briefly states, in few words, the 
matter in dispute, and the object of the party 
seeking relief. 

BREVE JUDICIAJLE.—A judicial writ; 
any writ issued in an action other than an origi¬ 
nal one. 

Breve judiciale debet sequi su um 
originale, et accessorium suum prin¬ 
cipal© * A judicial writ ought to follow its 
original, and an accessory its principal. 

Breve judiciale non cadit pro de- 
fectu formae : A judicial writ fails not 
through defect of form. 

BREVE NOMINATUM.—A writ 
stating the circumstances or details of the cause 
of action. 

BREVE ORIG-INALE.—An original 
writ; one by the service of which the suit was 
commenced, or originated. 


BREVE PERQUIRERE. —To purchase 
a writ or license of trial, in the king’s courts, 
by the plaintiff qui breve perquisivit; whence the 
usage of paying 6s. 8 d. line to the crown where 
the debt is <£40, and of 10s. where the debt is 
£100, Ac., in suits and trials for money due upon 
bond, Ac.— Wharton . 

BREVE TESTATUM—(1) In feudal 
and old English law, a written memorandum in 
the nature of a conveyance, attested by witnesses, 
and used as proof of the conveyance or investi¬ 
ture of lands. (2 Bl. Com. 307.) (2) In old 

Scotch law, a memorandum made at the time of 
a transfer of land, under the seal of the superior, 
and attested also by the pares curiae. — Bell Diet. 

BREVET.—(1) In American military 
law, a commission promoting an officer to 
a higher rank, but not entitling him to a 
corresponding increase of pay. And see 
for further restrictions, U. S. Rev. Stat. 
H 1209, 1212. (2) In French law, an au¬ 

thority or warrant from the government 
to an individual, conferring a benefit upon 
him, or granting him an exclusive privi¬ 
lege. Thus, brevet d } invention means letters 
patent for an invention. 

BREVTA.—Writs. Used in this form— 
the plural of breve (g. y.) —principally in 
the following phrases— 

Brevia adversaria : Adversary writs ; 
those brought adversely to recover land. 

Brevia amicabilia: Amicable or friendly 
writs; writs brought by agreement or consent of 
the parties. 

Brevia anticipantia: Anticipating writs; 
writs of prevention. See Tenues de la Ley. 

Brevia de cursu : Formal writs issuing 
as of course. See Brevia Formata. 

Brevia formata : Original writs of pre¬ 
scribed and established form, issued in the 
proper actions, as of course, without special cause 
shown.— Bract. 413 b. 

Brevia innominata. —See Breve Innom- 
inatum. 

Brevia judicialia. —See Breve Judi¬ 
ciale. 

Brevia magistralia : Writs framed and 
issued by masters in chancery, not following any 
established form, but varying in accordance with 
the peculiarities of the particular case.— Bract. 
413 b. 

Brevia nominata. —See Breve Nomi- 

NATUM. 

Brevia selecta : Choice writs or processes. 
Often abbreviated to Brev. Sel. 

Brevia, tam originalia quam judi¬ 
cialia, patiuntur Anglica nomina: 
Writs, as well original as judicial, bear English 
names. 10 Co. 132. 

Brevia testata. —See Breve Testatum. 

BREVTARIUM ALARICIANTIM. — 

A compilation made by order of Alaric IL and 
published for the use of his Roman subjects ia 
the year 506.— Bovvier . 
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BREVIATE.—An abstract or epitome of 
a writing; a brief.— Ilolthouse. 

BREVIBUS ET ROTULIS LIBER- 
ANDIS. —A writ or mandate to a sheriff to 
deliver unto his successor the county, and the 
appurtenances, with the rolls, briefs, remem¬ 
brances and all other things belonging to that 
otiice.— Rcy . Orig. 295. 

Brewer, (defined). 14 U. S. Stat. at L. 
117, i 9. 

Brewhouse with appurtenances, (mort¬ 
gage of, what includes). 1 Atk. 477. 

BRIBE-BRIBERY.— 

2 1. Officer.—A bribe is a gift or pay¬ 
ment made to a judicial or other public 
officer in order to influence or reward him 
in respect of, or in relation to any business 
having been, being, or about to be trans¬ 
acted before him, in bis office. Bribery is 
the misdemeanor committed by a person 
who gives or offers a bribe, and by a public 
officer who accepts one. Steph. Cr. Dig. 
77; 1 Russ. Cr. 318. 

2 2. At ©lections.—Bribery at elections 
is the offence of giving, offering or prom¬ 
ising any money or other valuable consid¬ 
eration in order to induce any voter (or 
person not a voter, but supposed by the 
briber to be) to vote or refrain from voting, 
or as a reward for his having voted or 
refrained from voting; the vote* who re¬ 
ceives or contracts for any such bribe, is 
also guilty of bribery. It is a misde¬ 
meanor, and makes the election void. An 
unsuccessful attempt is also criminal. 

Bribed, (in an indictment). 3 Mete. (Ky.) 
226. 

Bribery, (defined). 10 Iowa 212 ; 2 Wheel. 
Am. C. L. 498 n . 

- (what amounts to). 4 Vr. (N. J.) 102; 

Qfi TW oqq 

—— (of elector). L. R. 4 Q. B. 626. 

BRIBOUR.—A pilferer; a thief. Stat. 28 
Edw. II. c. 1. 

BRICOLIS.—An engine by which walls 
were beaten down.— Blount. 

BRIDEVTELL.—A house of correction. 

BRIDGES.— 

§ 1. A bridge is a building of stone or 
wood erected across a river, for the com¬ 
mon ease and benefit of travelers.— Jacob . 

t 

Wharton's definition is “a building of 
brick, stone, wood, or iron, erected across 
a river, ditch, valley, or other place other¬ 


wise impassable, for the common ease and 
benefit of travelers.” 

2 2. In England, at common law, the ex¬ 
pense of maintaining a public bridge falls on the 
county, borough, city, &c., in which it is situate, 
except where a parish is bound by prescription 
to repair a bridge ; in such a case the parish and 
county may enter into a contract for the repair 
of the bridge by the county. As to private 
bridges, see Tote. In the case of bridges built 
since the Highway Act, 1835, the repair of the 
road passing over or adjoining to a bridge is done 
by the parish or other authority or persons bound 
to the general repair of the highway of which it 
forms a portion. Any parish, county, or other 
body or person neglecting the duty of repairing 
a bridge is liable to an indictment. 3 Steph. 
Com. 129. 

2 3. Turnpike bridges.— Numerous bridges 
have been built under statutory powers, e. g. un¬ 
der turnpike acts. On the determination of a 
turnpike trust, the bridges vest in the county 
Stat. 33 and 34 Viet. c. 73, \ 12. 

2 4. Injuries to bridges. —Causing mali¬ 
cious injuries to bridges, so as to destroy them oi 
make them dangerous or impassable, is a felony 
punishable with penal servitude for life (maxi 
mum). Stat. 24 and 25 Viet. c. 97, \\ 33 et seq 

2 5. In America, “bridge companies,” 
or corporations chartered to build and 
maintain bridges, with the right to take 
tolls, are common; bridges are also fre¬ 
quently erected by the State, and lands 
condemned for that purpose under the 
right of eminent domain; so, too, towns 
and counties are required by law, in many 
instances, to erect and maintain bridges, 
and railroad companies are required to do 
so where the line crosses a highway either 
above or below the surface. But the statu¬ 
tory regulations applicable to the subject 
are so numerous and differ so much in 
detail, that space cannot be afforded them 
here. 

Bridge, (defined). 1 Wall. (U. S.) 147; 12 
Cush. (Mass.) 244; 3 Harr. (N. J.) 108; 1 Vr. 
(N. J.) 137, 147 ; 2 Beas. (N. J.) 503. 

-(what constitutes). 3 Adolph. & E. 69. 

- (what structure is not). 26 Conn. 578. 

-(duty to repair). 1 Barn. & Aid. 289. 

-(in charter provision). 11 Pet. (U. S.) 

420; 2 Dill. (U. S.) 332; 17 Conn. 40; Sax. (N. 
J.) 382, 383. 

-(indictment for not repairing). 6 Mod 

255. 

-(in a statute concerning bridges). 11 

Vr. (N. J.) 302. 

- (need not be over water). 37 Me. 451. 

-(not a highway within the meaning of 

statute). 2 Barn. & Aid. 49. 

-(not including floating bridge). Wil- 

berf. Stat. L. 126. 

-(not subject to taxation under statute 

taxing ferries). 13 Serg. & R. (Pa.) 424. 
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Bridge, (over navigable stream, power to 
erect). 15 Wend. (N. V.) 132. 

- (power to repair). Ld. Raym. 580. 

-(public and private). 12 East 201. 

Bridle road, (defined). .16 Gray (Mass.) 


175 , 181 . . , , ... 

Bridle way, (in a statute, deemed a high¬ 


way). 13 East 97. 


BRIEF. — Bri ef in Norm an-French 
meant a writ (2 Co. Litt. 73b), and a writ 
was so called, quia breviter et paucis verbis 
intent ionem proferentis exponit. (Bract. 413.) 
It is possible that a brief to counsel origin¬ 
ally consisted merely of the writ with the 
Norman French name for it on the back. 
In early times the pleadings were oral. 

I 1. In English practice, a brief is a 
document containing the materials or in¬ 
structions furnished by a solicitor to a bar¬ 
rister to enable him to represent the client 
on the trial of an action, or on the hearing 
of a petition, motion, summons or other 
application. Strictly speaking, the brief 
includes all the documents supplied to 
counsel, such as copies of pleadings, affi¬ 
davits, correspondence, &c.; but in a more 
technical sense the brief is that docu¬ 
ment which is drawn up by the solicitor 
in the form of a narrative or explanatory 
comment on the case. At the trial of an 
action where the evidence is given viva 
voce , this is the most important part of the 
documents supplied to counsel, consisting 
as it does of an expanded version of the 
pleadings, with the important documents 
set out and commented on, and the proofs 
of the witnesses. On the trial of an action 
where the evidence is given by affidavit, 
and on the hearing of a petition, motion, 
«fcc., the brief, in this sense, is less import¬ 
ant, as the counsel have the facts of the 
case stated in the other documents. In 
chancery practice the brief, in this sense, is 
frequently called “ observations/ 7 being 
merely annexed to the petition or other 
documents in the case. As to briefs gen¬ 
erally, see Archb. Pr. 345; Dan. Ch. Pr. 
841 n (z.) 

\ 2. Hand-briefs.—Formerly, certain or¬ 
ders were obtainable, as a matter of course, on 
production of a brief purporting to contain in¬ 
structions to counsel to apply to the court for 
the order required, and indorsed with counsel’s 
hand, ( i . e. signature,) although the matter waa 
never mentioned to the court at all; these were 
hence called “ hand-briefsthey appear to be 
quite obsolete 


l 3. In the Scotch law, brief is used in 
the sense of “writ/ 1 and this seems to be the 
sense in which the word is used in very many 
of the ancient writers. 

? 4. In American practice, a brief is, 
general 1 v, (1) a more niemormidmii drawn 
up for the purpose ol assisting counsel 
upon the trial; (2) a memorandum pre¬ 
pared by (or for) counsel employed to 
argue questions of law, (containing the 
points of law for which he is to contend, 
and the authorities which are cited to sus¬ 
tain them ; (3) a statement of the case 
on appeal, required by statute in some of 
the States to be filed, before argument, in 
the appellate court, for the information of 
the court and the counsel on the other 
side. 

Brief, (of counsel, requisites of). 43 Ind. 356. 

BRIEF OF TITLE.—An abstract 
of title (q. v.) 

Brief statement, (in practice). 29 Me. 499. 

BRIEF AL’BVESQUE.-A writ to the 
bishop which, in quare impedit y shall go to re¬ 
move an incumbent, unless he recover or be 
presented pendente lite . 1 Keb. 386. 

BRIG-BOTE, or BRUG-BOTE.— To oe 
freed from the reparation of bridges; the liberty 
or exemption of being free from tribute or con¬ 
tribution towards the mending or re-edifying of 
bridges.— Ja cob. 

Bring, (causing vessel to be brought int<? 
port). 6 Fast 52. 

Bring uf children, (under provisions of a 
will). 2 Day (Conn.) 338; 10 Pick. (Mass.) 
507 ; 4 Wheel. Am C. L. 435 ; Cro. Eliz. 252. 

Bringing an action, (what constitutes). 3 
Binn. (Pa.) 212. 

Bringing in, (in statement upon which slan¬ 
der is brought). Ld. Raym. 812. 

BRINGING- MONEY INTO COURT. 

—See Payment into Court. 

Bringing of a suit, (defined). 1 Hill (N. 
Y.) 633. 

BRISSONIUS.—Barnab6 Brisson waa 
born in Poitou in 1531, became avocat- 
g6neral in the parliament in 1575, presi¬ 
dent a mortier in 1583, and died on the 
15th of November, 1591. His principal 
works are De Verborum Signiftcatione and 
De Formulis el Solemnibus Verbis. — Holt*. 
Encycl. 

BRISTOL BARG-AIN.—Where A. lends 
B. £1000 on good security, and it is agreed that 
£500, together with interest, shall be paid at a 
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time stated; and as to the other £500, that B., 
in consideration thereof, should pay unto A, 
£100 per annum for seven years.— Wharton. 

British brig, (in marine insurance policy). 
2 Binn. (Pa.) 370. 

-(sailing under Swedish papers, held to 

be Swedish). 3 Campb. 475. 

British custom, (in bill of lading). L. R. 
8 Q. B., 362. 

BRITTON is the name given to a work 
on English lew written iri the reign of 
Edward I., by an author whose identity 
has not been clearly established. The 
work is in Norman-French, and claims to 
be promulgated with the authority of the 
king. It is founded to a great extent on 
Fleta, and to a less extent on Bracton; the 
arrangement, however, is quite different 
from that of either of those treatises, 
being based on the remedies appropriate 
to the various rights, rather than on the 
rights themselves. Britton has the advan¬ 
tage over other early treatises in having 
been admirably edited. Britton, edited 
(for the Clarendon Press) by Mr. Francis 
Morgan Nichols: 1865. 

BROCAGE.—fl) The wages or hire of a 
broker; also termed “ brokerage.” (Stat. 12 Rich. 
II. c. 2.) (2) The business or occupation of a 

broker. 16 Mees. & W. 177 n. 

BROCARIUS—BROCATOR.—In old 
English and Scotch law, a broker or middle¬ 
man.— Blount; CoweL; Bell Diet* 

BROCELLA.— A wood ; thicket or covert 
of bushes and brush-wood.— Jacob . 

BROKEN STOWAGE.—That space 
In a ship which is not filled by her cargo. 

BROKER.— 

I 1. A broker is an agent for the pur¬ 
chase and sale of goods, being employed 
by an intending vendor to find a purchaser, 
or by an intending purchaser to find a ven¬ 
dor. His remuneration consists of a com¬ 
mission or payment (called brokerage) 
proportionate to the price of the goods 
sold. A broker differs from a factor ( q . v.) 
in the following respects: He generally 
contracts in the name of his principal, 
while a factor may buy and sell either in 
his own name or in that of his principal; 
he is merely a negotiator between the par¬ 
ties, and is therefore not entrusted with 
the possession or control of the goods, 
while a factor is. (Russ. Merc. Ag. 3; 


Chit. Cont. 189.) Stockbrokers are an ex- 
ception to these rules. 

§ 2. The different kinds. —Brokers are 
differently called according to the nature 
of the business which they transact for 
their clients or principals. Thus, bill or 
note brokers are those who negotiate the 
purchase and sale of negotiable paper; 
also called exchange brokers when they 
deal in foreign bills of exchange; insur¬ 
ance brokers are those who effect in¬ 
surance for their employers and act as 
middlemen between the insurer and in¬ 
sured; merchandise brokers resemble 
factors, except that they do riot have the 
possession or control of the goods as fac¬ 
tors do; pawnbrokers are lenders of 
money in small sums on the security 
of personal property left with them in 
pawn or pledge, and they receive a higher 
rate of interest than usually allowed for 
the use of money; real estate brokers 
are those who negotiate between the buyer 
and seller of real property, either finding 
a purchaser for one desirous to sell, or vice 
versa; they also manage estates, lease or 
let property, collect rents and nego¬ 
tiate loans on bond and mortgage; ship 
brokers attend to the freighting of ships, 
and to their sale and transfer; stock 
brokers are those whose business it is to 
purchase and sell, on their clients’ order 
or request, the shares of stock of railroad 
companies and other corporations, and the 
bonds of such companies, or of govern¬ 
ments, either National, State or municipal. 
They use their own money (except that a 
“ margin ” or percentage of the price is 
required from the purchaser to secure the 
broker against loss by sudden fluctuation 
of the market), and buy in their own 
names, in which respect they differ from 
other classes of brokers. 

g 3. Frauds by brokers. —In English 
criminal law, a broker who fraudulently 
misappropriates money or property be¬ 
longing to his employer is guilty of a mis¬ 
demeanor. (Stat. 24 and 25 Viet. c. 96, 
gg 75 et seq.) And in the absence of any 
such statute, he would seem to be punish¬ 
able under statutes punishing larceny by 
a bailee. 

g 4. London brokers.—Brokers in the 
city of London, before exercising their callings 
are required to be admitted by the mayor and 
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aldermen, and to pay a yearly fee of 40s. to the 
cits* ^Stat. (> Anne o. OS), increased to £5 per 
annum by Slat. 57 Geo. 111. e. 00 (local ami 
personal! Formerly, the mayor and aldermen 
exercised control over brokers in other respects, 
but this was aWdLshed by the Stilt. 33 and 34 
Viet. e. 00. »c Agency ; Bought and Sold 
Yotks; Lien. 

Broker, (defined). 50 Ind. 234, 239; 27 
La. Ann. 335; 27 Me. 302; 68 Pa. St. 42; 4 
Burr. 2104; 2 II. III. 550. 

- (distinguished from “factor” and 

“commission merchant”). 23 Wall. (U. S.) 
321, 330; 50 Ala. 154, 150. 

-(authority of). 51 Barb. (N. Y.) 244; 

2 Barn. A Aid. 137. 

-- (contract by). 13 Ves. 473. 

- (in bankruptcy act, held to include 

“pawnbroker”). 1 Atk. 206. 

-(in U. S. internal revenue act). 1 Otto 

(U. S.) 704; 23 Wall. (U. S.) 321, 330. 

- (liability of). 1 Nott. & M. (S. C.) 

173. 

-(scrivener held to be). 1 Atk. 143. 

-( who is, under tax law). 1 Abb. (U. S.) 

470; 1 Otto (U. S.) 704. 

-(who is not). 1 Oreg. 218. 

BROKERAGE. — (1) The commis¬ 
sions or compensation of a broker; (2) 
his business or occupation. 

B ROSS US. — Bruised, or injured with 
blows, wounds or other casualty.— Cowel. 

BROTHEL.— A common habitation of pros¬ 
titutes. The statutes for the repression or regu¬ 
lation of houses of this character are 25 Geo. II. 
c. 36; 28 Geo. III. c. IS, and 58 Geo. III. c. 70. 
Any inhabitant of the parish may give any 
information thereof to the parish constable, and 
the overseers of the parish are to pay to the 
informant, upon conviction, a reward of £10.— 
Brown. See Bawdy-house. 

BROTHER.— A male person born of 
the same parents with another, in which 
case he is a brother of the whole blood to 
that other ; also, he, one only of whose pa¬ 
rents is also the parent of another, in 
which latter case he is a half brother to 
that other. See Blood. 

BROTHER-IN-LAW. —A wife’s brother 
or a sister’s husband. There is not any rela¬ 
tionship, but only affinity between brothers-in- 
law. 

Brother, (in a bequest). 109 Mass. 179. 
Brothers and sisters, (in statute of de¬ 
scent). 5 Blackf. (Ind.) 412; 7 Id. 442; 34 
Iowa 547 ; 8 Ohio St. 501. 

Brought before justices, (in pauper act). 
9 East 107. ' 

-(under statute requiring offender to 

be). 2 Chit. Gen. Pr. 179. 


Brought up as apprentices, (must be such 
seven years, under statute). 15 East 168. 

BRUGBOTE.— See Brigbote. 

BRUILLUS.—A wood or grove; a thicket 
or clump of trees in a park or forest.— Jacob . 

Bruise, (in an indictment for murder.) 1 
Murph. (N. C.) 452. 

BRUTUM FULMBN.—An empty noise; 
an empty threat. 

BUBBLE. —A project started by dis¬ 
honest individuals to cheat and rob the 
public. The South Sea project and the 
railway mania, for examples. The 6 Geo. 
I. c. 18, punished such fraudulent under¬ 
takings; but the act was partly repealed 
by 6 Geo. IV. c. 91; and the 6 Geo. IV. c. 
91, and 4 and 5 Wm. IV. c. 94, are repealed 
by 1 Viet. c. 73.— Wharton. 

BUBBLE ACT.—The Stat. 6 Geo. I. c. 18 
passed in 1719, for the purpose of restraining 
numerous visionary and extravagant busines. 1 
schemes called “ bubbles,” which were very prev 
alent in England prior to that time, and which 
consisted in the formation of companies with 
little or no capital, but with flaming prospec 
tuses, with intent to obtain money from the pub¬ 
lic by the sale of their shares. 

BUDGET.—The chancellor of the excheq> 
uer makes one general statement every year to 
the House of Commons, which is intended to 
present a comprehensive view of the financial 
condition of the country. Sometimes there are 
preliminary, or supplemental, or occasional 
speeches; but the great general statement of the 
year has, for a long time past, been quaintly 
called “ The Budget,” from the French bougette , 
by a common figure of speech, putting the name 
of that which contains, to signify the thing con¬ 
tained. The annual speech known by that ap¬ 
pellation, embraces a review of the income and 
expenditure of the last, as compared with those 
of preceding years; remarks upon the inancial 
prospects of the country; an exposition of the 
intended repeal, modifications, or impositions of 
taxes during the season, and a detail of the pub- 
liq expenditure during the current period, with 
its grounds of justification. (Dod Pari. Comp.) 
The secretary of state for India also makes an 
annual financial statement for his department.— 
Wharton. 

BUGGERY.— See Sodomy. 

Buggery, (defined). 1 Va. Cas. 307. 

Build, (defined). 2 Ind. 162. 

-(agreement to). 3 Ves. 184. 

-(bridge, subject to right of public to 

cross). 6 East 154. 

contract to). 3 Day (Conn.) 312. 
covenant to). 2 H. Bl. 389 ; 2 Bro. 
Ch. C. 166; 6 Ves. 353. 
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Build, (covenant to, distinguished from u cove¬ 
nant to repair”). 3 Atk. 515. 

- (in canal charter). 2 Ind. 162. 

- (in city charter). 17 N. Y. 449. 

Build and finish a house, dec., (in a con¬ 
tract). 2 Hall (N. Y.) 167. 

Build and maintain, (in charter of incor¬ 
poration). 21 Kan. 61. 

Build on land, (grant of privilege to). 16 
Johns. (N. Y.) 184. 

Builder, (in lien act). 71 N. Y. 413. 
Builder of a vessel, (in statute giving 
lien). 3 Ct. of Cl. 297. 

BUILDING.— A house , or edifice, com¬ 
posed of wood, stone, brick, iron or other 
material. It may be either fastened to the 
soil by sunken foundations, or set upon 
piles or blocks, but it must be intended to 
remain and to be used as a habitation or 
shelter in the place where it is erected. 

Building, (meaning of, in common parlance). 
16 Johns. (N. Y.) 14. 

- (covenant not to erect). 2 Abb. (IS. 

Y.) Pr. N. S. 308. 

- (erected for election purposes). 3 

Dowl. & By. 96. 

- (must be annexed to freehold). 1 

Barn. & Ad. 161 ; 1 Chit. Gen. Pr. 152. 

-(in arson statute). 44 N. H. 386 ; L. 

R. 1 C. C. R. 338. 

- (in a deed, when includes u fence”). 

16 Johns. (N. Y.) 14. 

- (in a lease). 113 Mass. 481. 

- (in a statute). 9 Gray (Mass.) 297; 

13 Id. 311 ; 18 Wend. (N. Y.) 137 ; 1 Chit. Gen. 
Pr. 171, 173; 5 Man. & G. 9, 33; L. R. 1 C. 
P. 148, 155. 

-(in an indictment). 1 Mass. 516 : 112 

Id. 279. 

- (in covenant in lease). 1 Taunt. 19. 

-- i in mechancs’ lien law). 4 Conn. 68; 

13 Grav (Mass.) 311; 2 Vr. (N. J.) 477, 4S4; 8 
N. Y. 3S3; 59 Pa. St. 64; 2 Serg. & R. (Pa.) 
138; 3 Watts (Pa.) 140; 11 Wis. 119, 214. 

- (unfinished). 7 Car. & P. 516. 

-(what, tenant may take away). 3 Esp. 

Cas. 11; 2 East 88. 

- (when annexed to freehold cannot be 

removed). 3 East 47. 

- (within ordinance against erecting 

wooden buildings). 10 Watts (Pa.) 307. 

Bujlding for purposes of education, (in 
a deed ). 105 Mass. 423. 

Building for religious worship, (in stat¬ 
ute of exemption from taxation). 12 R. I. 19. 

Building ground, (where house is described 
as bounded by, no right to build so as to obstruct 
lights). 9 Bing. 305. 

Building lands, (in lands clauses consolida¬ 
tion act). L. R. 4 H. L. 610. 

Building materials, (under lien act). 2 
Serg. & R. (Pa.) 170. 

BUILDING LEASE. —A demise of land 
for a long term of yearsj the lessee covenanting 
to erect certain edifices thereon according to 
specification. (As to such leases of settled estates, 


see 19 and 20 Viet. c. 120, and 21 and 22 Viet, a 
77.) — Wharton. 

BUILDING SOCIETIES.— 

I 1- A building society is one established 
for the purpose of raising, by the subscrip¬ 
tions of some of its members, a stock or 
fund for making advances to others of its 
members upon security of real estate, by 
way of mortgage. (Dav. B. Soc. 53; Stone 
B. Soc. passim.) The advances are gener¬ 
ally, but not necessarily, made to enable 
the members to acquire the property which 
they mortgage to the society. Theoretic¬ 
ally, therefore, the members are of two 
classes—the borrowing members being 
those who have obtained advances from 
the society, and the investing members 
those who have not, (Scratchl. B. Soc. 2,) 
and who therefore simply participate in 
the profits arising from the interest paid 
by the borrowers. Provision is generally 
made by the rules of the society for deter¬ 
mining, in case of competition, the mem¬ 
bers to whom the available funds of the 
society are to be advanced from time to 
time. 

$ 2. In England, a building society is 
formed either under the Act 6 and 7 Will. IV. c. 
32, or under the Act of 1874, and is regulated by 
rules registered with the registrar. (Act of 1874, 
\\ 16, 17.) A society formed or re-registered 
under the Act of 1874 is a corporation. Act of 
1874, l 9; Act of 1875. 

§ 3. Terminating societies. —Building 
societies are of two principal kinds: A tennin- 
ating society is one which by its rules is to 
terminate at a fixed date, or when a given result 
has been attained. (Build. Soc. Act 1874, £ 5.) 
“The general plan of these societies may be 
thus briefly described: A certain number of per¬ 
sons form themselves into a society, of which 
they become members by subscribing for a cer¬ 
tain number of shares. Upon each share a cer¬ 
tain periodical subscription of uniform amount 
is payable throughout the whole duration of the 
society, the object being to continue the society 
until the members’ subscriptions, being invested, 
shall amount to a fund large enough to give 
every member a sum fixed by the rules at the 
commencement. Tlius it may be proposed to 
close the society when there are funds sufficient 
to give to the members seventy pounds in respect 
of each share held by them, and the monthly 
subscription will be 7s. fid. . . . When by means 
of the subscriptions the society lias in hand a 
sum of (sav) seventy pounds, it will be advanced 
to one of the members upon mortgage of land or 
house property, and the member will thenceforth 
pay a increased subscription (perhaps 13s. 6d.) 
so long as the society lasts.” (Dav, B. Soc. 55.) 
There are two varieties of the terminating soci¬ 
ety, called “ Bowkett” and “ Starr- Bowkett ” Boci- 
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eties, from the names of their originators: the 
principle on which they are based is too compli¬ 
cated to bo described hero. Sec Dav. B. Soc. 50 
<*/ seq. ; Second Hop. of Com. 14. 

4. A permanent society, ns its name 
implies, may last forever. In a society ot this 
kind, shares arc issued upon which the various 
menthol's make payments, either in one sum, 
when the share is said to he “ paid up,” or by 
periodical or other sums; the interest is either 
allowed to accumulate until the share lias 
reached the full value prescribed by the rules, 
or else paid out yearly to the member, as lie may 
prefer. Advances are made to borrowing mem¬ 
bers or strangers, repayable by small periodical 
instalments, extending over a fixed term of 
rears. Dav. B. Soc. 60. 

I 5. Co-operative building society.— 
A society may be formed under the Industrial 
and Provident Societies Act, 1876 (repealing 
the Acts of 1S62 and 1S71), for the purpose of 
buying and selling land, with power to mort¬ 
gage, lease or build upon land bought or taken 
on" lease by it. Such societies are sometimes 
called “co-operative building societies.” Dav. 
B. Soc. 278 ct seq. 

I 6 . Freehold land societies are only 
in form within the scope of the Building Socie¬ 
ties Acts. In a society of this kind “subscrip¬ 
tions are received from the members in the way 
generally adopted by building societies, and, 
with the funds thus acquired, an estate is pur¬ 
chased in some eligible situation. The property 
is then laid out in lots of a size suited to the 
wants of the members; roads are made, and 
other improvements eflected, the cost of which, 
and of the eonvevance to the societv, is added to 
the amount of the purchase-money. The total 
sum thus expended upon the whole estate is 
then equitably apportioned amongst the several 
lots, and determines their price. ... The mem¬ 
bers are thus enabled to obtain a small quantity 
of land at wholesale price.” (Dav. B. Soc. 63.) 
As a building society formed under the Building 
Societies Acts cannot legally hold land, except 
as security for advances, such an arrangement as 
the one above described is in reality ultra vires , 
and has to be eflected through the medium of 
trustees, on whose honor the members must rely. 
Th is kind of society was invented principally to 
give the working classes votes in the days when 
the franchise was higher than it is now. Second 
Rep. of Com. 1 G. 

Building, wharf or other superstrtjo 
tube, (does not include a “ditch”). 12 Cal. 
542. 

Buildings, (in covenant to repair). 2 Bam. 

■ C. G08. 

-(“sheds” held to be). 10 Bing. 69. 

nOLT, (in a contract). 33 Iowa 33. 

- (in a subscription for railroad stock). 

20 Ohio St. 190. 

- (ship, under navigation act). 1 Stark. 

14. 

-(when a railroad is). 38 Iowa 33 ; 20 

Ohio St. 190. 

BULL.—(1) A cant term of the stock ex¬ 
change, signifying one who speculates for a rise 


in the market. (2) A brief or mandate of the 
pope or bishop of Rome, so called from the seal 
of lead or gold affixed to it, upon which was 
engraved on one side an image of St. Paul on 
the right of a cross, and that of St. Peter on the 
left, and on the other the pope’s name, and the 
year of his pontificate. To procure, publish, or 
put in use any of these is made treason by 13 
Eliz. c. 2, and 7 Anne c. 21; and see 28 Hen. 
VIII. c. 16. — Wharton. 

BULLETIN.—An official notice of a 
public transaction or matter of public 
importance. 

BULLION.—Uncoined gold and silver 
the mass. Those metals are called so, 
either when smelted from the native ore, 
and not perfectly refined; or when they 
are perfectly refined, but melted down into 
bars or ingots, or into any unwrought body 
of any degree of fineness.— Wharton . 

BURDEN OF PROOF. -A phrase 
used to denote the duty of proving a fact 
or facts in dispute on an issue raised be¬ 
tween the parties in an action. This duty 
lies upon the party who substantially 
asserts the affirmative of the issue, and is 
imposed upon him, not because it is im¬ 
possible to prove a negative, but because 
the affirmative is capable of more simple 
and direct proof. 1 Greenl. Ev. £ 74. See 
Proof. 

Burden of proof, (defined). 16 N. Y. 66. 

-(in a charge to a jury). 68 Me. 244. 

BUREAU.—A place for the transaction 
of the business of an office. In relation 
to the transaction of government business 
this term is applied, in England and the 
United States, to subordinate divisions of 
the highest departments of government. 
In most of the European countries it is 
applied to those departments themselves. 

BUREAUCRACY.—A government by 
departments, each under a chief; a word to 
describe the system used in an invidious sense.— 
Wharton. 

BURG—BURGH— A term anciently ap- 

f ilied to a castle or fortified place; a borough 
q. v .)— Spel . GI 033 . 

BURGAGE.—(1) A term used anciently 
to denote a dwelling-house in a borough town. 
(2) Tenure in burgage is where the king or 
some other person is lord of an ancient borough, 
and the tenements in the borough are held of 
him by a yearly rent or other certain service. 
“And such tenure is but tenure in socage ” (Litt. 
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8 162; Co. Litt. 108 b), being a kind of town 
Bocage, as distinguished from common socage, 
which is usually of a rural nature. ( See Socage.) 
Many tenements held by burgage tenure are sub¬ 
ject to a great variety of customs, of which the 
most remarkable is that called “ borough-Eng¬ 
lish ”(g.v.) 2 Bl. Com. 82. 

BURGATOR.—In old criminal law, one 
who broke into and robbed an inclosed place.— 

Spel. Gloss. 

BURGBOTE.—A term applied in the old 
English law, to a contribution towards the repair 
of castles or walls of defence, or of a borough. 

BURGENSES.—In old English law, the 
inhabitants of a borough. See Burgess. 

BURGERISTH.—A word used in Domes¬ 
day, signifying a breach of the peace in a 
town.— Jacob. 

BURGESS. — (1) A freeman of a 
borough; one properly admitted as a 
member of a municipal corporation. For¬ 
merly a distinction was made in England 
between the “ burgess ” of a borough and 
the “citizen” of a city, but in modern 
usage inhabitants of a city are frequently 
termed “ burgesses.” (2) One who is legally 
entitled to vote at elections. (3) The magis¬ 
trate or chief officer of a borough. (4) The 
representative of a borough in parliament. 

Burgesses, (how elected, and when). 4 Bam. 
& Ad. 835, 843. 

- (must be inhabitants). 9 Barn. & C. 

424. 

- (of a borough, under a statute). 2 

Binn. (Pa.) 115 n. 

-* (right to elect). 12 East 30. 

BURGESS ROLL.—A roll, required by 
the Act 5 and 6 Will. IV. c. 76, to be kept in 
corporate towns or boroughs, of the names of 
burgesses entitled to certain new rights conferred 
by that act. 

BURGH-BRECHE.—A fine imposed on 
the community of a town, for a breach of the 
peace, S:c. 

BURGH ENGLISH.— See Borough- 
English. 

BURGH-MAILS.—Yearly payments to 
the Crown of Scotland, introduced by Mal¬ 
colm III., and resembling the English fee-farm 
rents.— Encyc. Lond. 

BURGHMOTE.—A court of a borough.— 
Jacob. 

BURGWHAR.—A burgess (q. v.) 

BURGLAR. —One who commits the 
crime of burglary ( q . v 


Burglar, (defined). 53 Md. 153; 5 Park. 
(N. Y.) Cr. 57. 

BURGLARIOUSLY*. — A word which 
is held to be essential in indictments for 
burglary at common law. 

BURGLARY.—*; This word burglar is 
derived of these two words, viz.: burgh, signifying an 
house, and laron, signifying a thief, as it were an 
house*thief.” 8 Inst. 63. 

8 1. At common law and under 
English statutes. —By the common law, 
burglary is where a person breaks and 
enters any dwelling-house by night, with 
intent to commit a felony therein, whetliei 
such felonious intent be executed or not 
(Steph. Or. Dig. 231; 2 Russ. Cr. 2.) The 
“ breaking” is either actual (as where the 
person makes a hole in a door or opens ? 
window), or in law (as where be obtains 
an entrance by threats or fraud, or by 
collusion with some one in the house) 

( Id.) A person who breaks out of a dwell¬ 
ing-house by night is guilty of burglary if 
he entered it by day with intent to com 
mit a felony, or if he committed a felony 
therein before breaking out. 2 Russ 
Cr. 7. 

I 2. Under statutes in the United 
States. —In the several States there are 
various enactments concerning burglary 
which modify to some extent the common 
law definition. In some of the States it 
may be committed by day as well as by 
night. 

Burglary, (defined). R. M. Charlt. (Ga.) 
80; 29 Ind. 80; 7 Mass. 247; 37 Mich. 544; 
Coxe (N. J.) 439; 8 Cow. (N. Y.) 715; 1 Dev. 
(N. C.) L. 253 ; 9 Ired. (N. C.) L. 463; 2 Wheel. 
Am. C. L 499 n. 

-(what constitutes). 4 Cranch. (U. S.) 

C. C. 604; 43 Ala. 17; 5 Day (Conn.) 131; 1 
Root (Conn.) 63; 6 City H. Rec. (N. Y.) 1; 42 
Vt. 629. 

-(in Code of Practice.) 5 Baxt. (Tenn.) 

569. 

-(in crimes act). 16 Mich. 142. 

- (larceny not included in). 29 Cal. 622. 

-(what breaking is not). 3 Park. (N. 

Y.) Cr. 552. 

-(what building is subject of). 48 Ga. 

505; 24 Conn. 57; 4 Johns. (N. Y.) 424; 60 
Pa. St. 103. 

- (wliat entry is not). Hill & D. (N. 

Y.) 63. 

BURGOMASTER.— A term applied in 
Germany, to the officer clothed with the func¬ 
tions of a mayor. 

BURIAL.— 

\ 1. Right of. —At common law, every per 
son may be buried in the churchyard of the 
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parish where he dies, unless he was within cer¬ 
tain etvlosiastieal prohibitions (<’. q. not having 
Ivon baptized', and provided that the rites ot 
the Church ot' England are observed. ^ ^Stat. 4 
IV. e. 52, provides for the burial of suicides 
in churchvards without Christum rites.) But no 
iH'rson is entitled to l>c buried in the church 
itself without the consent ot the incumbent, 
unless such a right exists by prescription, as 
belonging to a manor-house or other messuage. 
The right of burial may be enforced by man¬ 
damus or information (Phillim. Eee. L. 839 et 
scq.K or by the ecclesiastical punishment of sus¬ 
pension. " (Id. 857.) The common law rule, 
that every burial in a parochial churchyard 
must be celebrated according to the rites of the 
Church of England, has been abolished in Eng¬ 
land by the Burial Laws Amendment Act, 1880 
(43 and 44 Viet. c. 41), which provides that a 
deoesised person may be buried within the 
churchyard or graveyard of a parish or ecclesi¬ 
astical district or place, without the Church of 
England service for the burial of the dead, pro¬ 
vided proper notice of the intended burial is 
given to the incumbent; the burial may take 
place either without any religious service, or 
with any Christian and orderly religious service. 
The act*only extends to burial grounds in which 
the parishioners or inhabitants of the parish or 
ecclesiastical district have rights of burial, and it 
expressly enacts that it shall not authorize the 
burial of any person in any place where such 
person would have had no right of interment if 
the act had not passed; nor authorize the burial 
ot any person in a burial ground vested in trust¬ 
ees, without the performance of any express 
condition on which, by the terras of the trust 
deed, the right of interment may have been 
granted. 

\ 2. Fees. —Fees on burial are due only by 
custom in each place, and not by the general 
law. 2 Steph. Com. 740. 

\ 3. Statutes concerning.—The princi¬ 
pal English statutes relating to burials are the 
Stat. 10 and 11 Viet. c. Co, regulating the making 
and management of cemeteries by companies 
incorporated for that purpose; Stat. 15 and 16 
Viet. c. 85, making provision for closing burial 
grounds in the metropolis for the protection of 
the public health; Stat. 16 and 17 Viet. c. 134, 
extending those provisions to other cities and 
towns; and Slat. 20 and 21 Viet. c. 81, as to 
burial grounds for the paupers. ' 

2 4. Burial boards.— The Stats. 15 and 16 
Vh’t. c. 85, and 16 and 17 Viet. c. 134, (as 
amended by Stat. 18 and 19 Viet. c. 128,) also 
contain enactments for providing a new burial 
ground in any parish where the existing burial 
ground is insufficient or dangerous to health : in 
such case a burial board is ap[>ointed by the 
vestry, with power to purchase land for a burial 
ground, and to borrow money for that purpose, 
the exjjenses being charged on the poor rate. 
See <ii<o the Burial Act, 1871, and the acts men¬ 
tioned in the schedule to that act; and 2 343 of 
the Public Health Act, 1875, re-enacting the 
enactments set out in schedule 5, part 3. 

\ 5. Public Health Act.— The Public 
Health (Interments) Act, 1879, empowers local 
authorities to acquire, construct and maintain 


cemeteries, subject to the provisions of the Ceme¬ 
teries Clauses Act, 1847, and the Public Health 
Act, 1875. See Mortuary. 

2 6. Grants of land for burial grounds. 

—Stats. 30 and 31 Viet. c. 133 ; 31 and 32 Viet, 
c. 47; and 36 and 37 Viet. c. 50, contain provi¬ 
sions for voluntary grants and sales of land for 
the purposes of burial grounds, including gifts 
of land by limited owners, such us tenants for 
life. (Phillim. Ecc. L. 853.) As to the regis¬ 
tration of burials, see Registration. 

Burial, (rights of). 1 Bam. & Ad. 122. 

Burial ground, (in a statute). 103 Mas&. 

104. 

BURKING, or BURKISM. —Commit¬ 
ting murder in order to sell the body for dissec¬ 
tion. 

BURLAW" COURTS. —In Scotch law, 
courts consisting of neighbors selected by com¬ 
mon consent to act as judges in determining dis¬ 
putes between neighbor and neighbor. 

BURN.— See Arson. 

Burn, (in crimes act). 5 Cush. (Mass.) 427; 
T6 Mass. 105; 3 Ired. (N. C.) L. 570; 10 Rich. 
(S. C.) L. 23. 

-(in indictment for arson). 17 Ga. 130. 

Burned and consumed, (in an indictment 
for arson). 110 Mass. 403. 

Burning, (a ship). 4 Dali. 417. 

-(not synonymous with “setting fire to”). 

5 Gratt. (Va.) 664. 

- (what constitutes arson). 16 Johns. 

(N. Y.) 203; 5 Cush. (Mass.) 427 ; 32 Vt. 158; 
1 Car. & M. 541; 9 Car. & P. 45. 

Burning a house, (in a statute). 16 Mass. 

105. 

BURNING IN ^THE HAND.— In the 
old criminal practice, when a lay offender was 
allowed the benefit of clergy, he was burned 
with a hot iron on the brawn of the left thumb, 
in order to prevent his claiming the benefit a 
second time. 4 Bl. Com. 367. See Benefit of 
Clergy. 

BURROOHIU M.—A burroch, dam, or 
I small weir over a river, where traps are laid for 
the taking of fish.— Cawel . 

BURRO WMEALIS. —A term used in the 
Scotch law, to designate the rents paid into the 
king’s private treasury by the burgesses or in¬ 
habitants of a borough. 

BURS ARIA. —The bursery, or exchequei 
of collegiate and conventual bodies; or the 
lace of receiving and paying, and accounting 
y the bursarii , or burners, A. d. 1277. But the 
word buTsarii did not only signify the bursars of 
a convent or college; but formerly stipendiary 
scholars were called by the name of bursarii f as 
they lived on the burse or fund, or public stock 
of the university. At Paris, and among the 
Cistertian monks, they were particularly termed 
by this name.~^-Jaco6. 



BURSE. 


( 160 ) 


BY-BIDDING. 


BURSE. — An exchange or place of meeting 
of merchants. See Bourse. 

BUR YIN G-GROUND.—A place for 
the interment of the dead; a cemetery 
{q. v.) 

BUSHEL.—A dry measure, containing 
four pecks, eight gallons, or thirty-two 
quarts. — Webster . The dimensions, and 
weight of the contents of a bushel are 
regulated by statute in the different juris¬ 
dictions. 

Bushel, (defined). 4 Mete. (Ky.) 121. 

-(what constitutes). 5 T. It. 356; 6 Id. 

338. 

-(in contract to furnish wheat). 1 Hill 

(N. Y.) 102. 

of corn, defined). 13 Yt. 245. 
without reference to any custom or 
particular agreement, means a statute bushel). 
4 T. R. 314. 

Bushels, (of com, devise of). 2 Atk. 599; 
U Id, 121. 

Bushels of good merchantable wheat, 
In a contract). 1 Hill (N. Y.) 102. 

BUSSA.—A term used in the old English 
aiw, to designate a large and clumsily constructed 
»hip. 

Business, (defined). 2 Allen (Mass.) 395; 23 
N. Y. 244. . . 

- (exercise of, in covenant in lease.) 1 

Mau. & Sel. 95. 

-(in a banking contract). 9 Vr. (N. J.) 

230. 

- (in a contract not to carry on). 34 

How. (N. Y.) Pr. 202 ; 10 Oh. D. 691. 

-(in a statute). 2 Allen (Mass.) 395; 

16 Ch. D. 487, 488. 

- (in married women’s act). 52 Miss. 

168. 

-(in policy of fire insurance). 80 Pa. 

St. 407. 

-(in power of attorney). 2 Smith, 79, 

80; 1 Taunt. 347, 351. 

-(in submission to arbitration). 1 Wheel. 

Am. C. L. 423; 13 Serg. & It. (Pa.) 322. 

- (in Sunday act). 51 Wia. 46. 

- (not synonymous with “work” or 

“labor”). 2 Ohio St. 387. 

- (place of, in commercial usage). 1 

Pet. (U. S.) 582. 

- (synonymous with “employment”). 

16 Ala. 411. 

-(teaching school is). 1 Mau. & Sel. 95. 

Business corporation, (in bankrupt law). 

1 Holmes (U. S.) 30, 103; 5 Am. L. T. Hep. 
400. 

BUSINESS HOURS.—That portion 
of the day during which business is gener¬ 
ally transacted. 

Business hours, (defined). 18 Minn. 133. 

-(for presentment and demand of bills 

and notes). 2 Hill (N. Y.) 635. 


Business of a court, (judicial sale not). 4 
Abb. (N. Y.) Pr. N. S. 11. 

Butcher, (in covenant in lease). 1 Bam. & 
Aid. 617. 

- (in revenue law). 53 Ala. 523. 

BUTLER’S ORDINANCE.—A law for 

the heir to punish waste in the life of the ances¬ 
tor. Though it be of record in the parliament 
book of Edw. I., yet it never was a statute, nor 
ever so received; but only some constitution of 
the king’s’council, or lords in parliament, which 
never obtained the strength or force of an act of 
parliament .—Hale C. L. 18. 

BUTLERAG-E. — See Prisage. 

BUTT.—A term applied in old English law, 
to a measure of wine containing 126 gallons.— 
Jacob. 

BUTTALS.—A contraction of “abut¬ 
tals.” See Abut. 

BUTTS.—(1) The ends of short pieces of 
land in arable ridges or furrows. (2) The place 
where archers meet with their bows and arrows 
to shoot at a mark.— Wharton . 

BUTTS AND BOUNDS.— A phrase 
used in conveyancing, to describe the lines 
which hound a certain piece of land. The 
phrase “metes and bounds” is also fre¬ 
quently used with the same meaning. 

Buy, (power to A.) 3 T. It. 454. 

Buyer’s option, (in an order to buy stocks). 
100 Maas. 416. 

BUYING TITLES. —Purchasing the 
rights to lands of parties who are out of 
possession. At common law the sale 
of the legal title to land by a disseized 
party is void, and this is the general rule 
in the United States, in some of which the 
vendor is also punishable criminally for 
making such sale. 

By, (a certain day, contract to deliver). 1 
Hill (N. Y.) 519. 

- (a certain time, contract to finish 

work). 3 Pa. 48. 

-(distinguished from “with”). 5 Serg. 

<fe R. (Pa.) 330. 

-(in a grant). 6 Gill (Md.) 121. 

-(when equivalent to “to ”). 105 Masa. 

175. 

-(when means “ according to ”). 78 Pa. 

St. 78. 

By a stream, (in a deed). 3 Sumn. (U. S.) 
170. 

By authority, (laws printed). 8 Gray 
(Mass.) 150; 17 Serg. & R. (Pa.) 237. 

BY-BIDDING.—The making of bids 
for property at auction, by or at the request 
of the owner, not for the purpose of pur- 
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chasing, but in order to raise the price by 
inducing others to make higher bids. 
Fersons engaged in this practice are fre¬ 
quently termed “puffers” ( q . v.) 

BY BILL. —This term was anciently applied 
to actions commenced by original bill instead of 
by original trrit. It was later used to denote 
actions commenced by capias. 

By C. D. his att’y, (in articles of agreement). 
10 Wend. (N. Y.) 87. 

BY ESTIMATION.—A phrase fre¬ 
quently used in conveyances in reference 
to the quantity of land intended to be con¬ 
veyed where it is not accurately ascer¬ 
tained by measurement. Thus, “contain¬ 
ing ten acres by estimation” or, as it is 
sometimes expressed, “containing ten acres 
more or less” 

BY GOD AND MY COUNTRY.— 

The reply given by a prisoner upon arraignment 
under the old English criminal practice, to the 
question as to how he would be tried. 

By his agent, (in a declaration on a promis¬ 
sory note). 8 Wheat. (U. S.) 642. 

By land of S., (in a deed). 19 N. H. 273. 

BY-LAWS, or BYE-LAWS - 

Apparently from Danish by-love; Swedish by-lag,= leges 
urban#, laws of particular towns. Muller Etym. Worth. 
t. v. 

Rules made by some authority (subor¬ 
dinate to the legislature) for the regulation, 
administration or management of a cer¬ 
tain district, property, undertaking, &c., 
and binding on all persons who come 
within their scope. (Termes de la Ley; 
Lum. Byl. 2.) Thus, every statute incor¬ 
porating a railway company gives it power 
to make by-laws for the regulation of its 
line. (Hodg. Railw. 426, 548.) Municipal 
corporations have a similar power; (Grant 
Corp. 76; Lum. Byl. 15,) but the term 


“ ordinance” (q*v.) is more frequently used 
in this cc nnection. In England, the hom¬ 
age of the customary court in some manors 
has, by custom, the right of making by¬ 
laws for the regulation of the common, 
e. g. the draining and fencing of the land, 
stinting the number of cattle, &c. Elt. 
Copyh. 244; Fox v. Amhurst, L. R. 20 Eq. 
404. 

By-law, (defined). 1 Cush. (Mass.) 493; 7 
Barb. (N. Y.) 508. 

-(distinguished from “regulation”). 34 

N. J. L. 134. 

-(effect of). 4 Mees. & W. 621, 640. 

-(of a corporation). 5 Vr. (N. J.) 134. 

- (of city, defined). 19 L. J. N. a. (Q. 

B.) 135. 

By-laws, (cannot create a forfeiture). 9 
Wend. (N. Y.) 571. 

-(how pleaded). 17 Wend. (N. Y.) 

199. 

in a charter). 2 Green (N. J.) 223. 
power of corporation to make). 12 
Wend. (N. Y.) 186. 

By means of a false pretence, (in a stat¬ 
ute). 108 Mass. 313. 

By night, (in a statute). 6 Vr. (N. J.) 73. 

By, or on a stream, (in a grant). 39 Miss. 

■ 09 . 

By-road, (defined). 5 Dutch. (N. J.) 516. 

BY THE BYE.—In the English practice, 
when a party was in the custody of the court 
under process in an action, either a different 
plainti (i; or the same plaintiff for another cause 
of action, could formerly proceed against him 
by filing a declaration by the bye . This practice 
is now abolished. 

By the court, (at end of judge’s order). 5 
Minn. 27, 23. 

By the road, (in a location of lands). 5 
Cranch (U. S.) 191. 

By the yeaji, (parol lease). 2 Miles (Pa.) 
302. 

By 12 o’clock, (in a notice of motion). 
Barnes 296. 

By whose means, (in general statutes of Mass.) 
110 Mass. 210. 



C, as the third letter of the alphabet, is 
used as a numeral, in like manner with 
that use of A and B (< 7 . v.) It was also 
used among the Romans on the judicial 
ballots of condemnation as the initial let¬ 
ter of coTidemno, I condemn. For its use 
as an abbreviation, see Table of Abbrevia¬ 
tions, ante p. v. 


C. O. D., (in express receipt). 59 Ini 268. 

CABAL . —Hebrew: cabala, tradlt^n ; or 
French: cabalc, Intrigue. 

(1) A hidden or imaginary art practiced by 
the Jews. (1 Hall. Lit. Hist. 205.) The Jews 
believed that Moses received in Sinai not only 
the law, but also certain unwritten principles of 
interpretation, called “cabala” or “tradition,” 
which were handed down hum father to son, and 
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in which mysterious and magical powers were 
supposed to reside. (2) A junto or private meet¬ 
ing of small parties. This name was given to that 
ministry in the reign of Charles II., formed by 
Clifford, Ashley, Buckingham, Arlington, and 
Lauderdale, who concerted a scheme for the 
restoration of popery. The initials of these 
five names form the word “cabal;” hence the 
appellation. For a succinct account of the 
Cabal Ministry, see 2 Hall. Cons. Hist. 374. 

CABALLERIA .—In Spanish law, an 
allotment of land acquired by conquest, to a 
horse soldier. It was a strip one hundred feet 
wide by two hundred feet deep. The term has 
been sometimes used in those parts of the United 
States which were derived from Spain. See 12 
Pet. (U. S.) 444 n. 

Cabin, (of a ship). 109 Mass. 424. 

-(of a vessel, how far a ship). 1 Root 

(Conn.) 63; 5 Day (Conn.) 133. 

CABINET.— 

§ 1. The select or secret council of a 
prince or executive government; so called 
from the apartment in which it was origi¬ 
nally held.— Webster. 

\ 2. In the United States, no cabinet 
is expressly provided for by the constitu¬ 
tion, but, by usage, the president appoints 
heads, or “secretaries,” as they are com¬ 
monly called, to preside over the several 
departments of the executive branch 
of the government. These departments 
are named respectively the department 
of state, of the treasury, of the inte¬ 
rior, of war, of the navy, of justice, 
presided over by the attorney-general, 
and the postmaster-general's department. 
These heads or secretaries are cabinet 
officers, and, collectively, constitute the 
cabinet of the president. They are his 
advisers, and he is empowered by the 
constitution (Art. II. ? 2 ,) to call upon 
them, at hiB pleasure, for written opinions 
on subjects relating to the transaction of 
business in their respective departments. 
As a body they are merely an advisory 
board and their conclusions are not bind¬ 
ing either upon the president, or upon 
themselves when acting individually in 
their several departments. Individually, 
they are empowered to appoint numerous 
“heads of bureaus” and inferior officers 
to assist in transacting the business of 
their respective departments. The head 
of the so-called “department of agricul¬ 
ture,” is not a member of the cabinet. 

i 3. In England, where the maxim, 


“the king can do no wrong” prevails, the 
sovereign is not responsible, and the cabi¬ 
net (which is a select body of the privy 
council) {q. u.) is. The members of the 
cabinet, called the ministers, are chosen 
by the sovereign, or rather the premier 
or prime minister is, and he selects the 
others—forms a government as it is 
termed—from members of either house 
of parliament. If displeased, the sover¬ 
eign may dismiss the ministers, but the 
practice is for them to resign when unable 
to obtain for their measures a majority in 
the house of commons. 

Cabinet, (what will not pass under the head 
of, in a will). 1 Cox Ch. 77. 

CABINET COUNCIL.—A private and 
confidential assembly of the most considerable 
ministers of state, to concert measures for the 
administration of public affairs; first established 
by Charles I.— Wharton. 

Cabinet or cijeiosities, (in a will). 8 Com. 
Dig. 469. 

CABLISH.—Brushwood, according to the 
writers of the forest laws. But Spelman thinks 
it more properly windfall-wood, because it was 
written of old cadibulum , from cadere ; or, if de¬ 
rived from the French chablis, it also must be 
windfall-wood.— Jacob. 

CACHEPOLUS, or CACHEREL- 
LAS.—An inferior bailiff, or catchpole — Jacob. 

CACICAZGOS.—In Spanish-American 
law, property entailed on the caciques, or 
heads of Indian villages, and their descendants. 
(Schmidt’s Civ. Law 309).— Burrill. 

CADASTRE, or CADASTU.— An of¬ 
ficial statement of the quantity and value of real 
property in any district, made for the purpose 
of justly apportioning the taxes payable on such 
property. 12 Pet. (U. S.) 428 n. 

CADERE.—(1) To cease, end, fall, fad, 
terminate; formerly used in such phrases as— 
cadit actio , the action fails; cadit assim, the 
assize abates; cadit breve, the writ fails; cadit 
queestio , there is an end of the question; cadit 
warrantia , the warranty fails. (2) To become, 
or be changed to, as cadit assisa in juratum , the 
assize has been changed into a jury. 

CADET.—(1) A youth under tuition 
and drill with a view to his becoming an 
army or navy officer. U. S. Rev. Stat. $ 
1309, 1512. 

(2) The younger son of a gentleman; particu¬ 
larly applied to a volunteer in the army, wait¬ 
ing for some post.— Jacob. 

CADUCA.— In the dvil law, (1) An 
escheat; an inheritance which goes not to the 
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heir but to the State. (2) Property of any 
description which descends to the heir. (3) The 
lapse of a testamentary provision. 

CESARIAN OPERATION.— A sur¬ 
gical operation whereby the foetus, which can 
neither make its way into the world by the 
ordinary and natural passage, nor be extracted 
by the attempts of art, whether the mother and 
Ketus be yet alive, or whether either of them be 
dead, is, bv a cautious and well-timed operation, 
taken from the mother, with a view to save the 
lives of both, or either of them. (Consult 2 
Tayl. Med. Jur. (2 edit.) 216 et seq .) If this 
operation be performed after the mother’s death, 
the husband cannot be tenant by the curtesy; 
since his right begins from the birth of the 
issue, and is consummated by the death of the 
wife; but if mother and child are saved, then 
the husband would be entitled after her death.— 
Wharton, 

C2ETERIS TACENTTBUS.— The others 
being silent. A phrase found in some of the old 
reports, signifying that the judges other than 
the one whose opinion is reported, expressed no 
opinion. 

C2ETERORUM.— See Administration, 

?3. 

CAIRNS’S ACT (so called from the solici¬ 
tor-general by whom it was introduced) is the 
Act 21 and 22 Yict. c. 27, enabling the Court of 
Chancery to award damages in addition to or in 
substitution for an injunction or decree for spe¬ 
cific performance, e. g. in a suit to restrain inter¬ 
ference with ancient lights. The jurisdiction 
given by the act ought not to be exercised in 
such a way as to enable one person to buy the 
property of another without his consent. Per 
Jessel, M. R. in Krehl v, Burrell, 7 Ch. D. 551. 

CAXjCETTJM—CAX iCEA.—A causey, or 
common hard way, maintained and repaired with 
Btones and rubbish. Ccdcearum operationes were 
the work and labor done by the adjoining ten¬ 
ants, and calcagium was the tax or contribution 
paid by the neighboring inhabitants towards the 
making and repairing such common roads, from 
which some persons were especially exempted 
by royal charter.— Penn, Gloss, 

Calculated, (defined) 9 Cush. (Mass.) 170. 

CALE. —In old French law, a punishment 
inflicted upon sailors by plunging them into the 
water and drawing them out again. Supposed 
to resemble the modem keel-hauling.— BurriU, 

CAI-iEFAGIUM.—A right to take fuel 
vearly.— Blount; Cowel, 

CALENDAR.— 

\ 1 The established order of the division 
time into years, months, weeks and 
days; also a register or table of such divis¬ 
ions—an almanac. 

{ 2 . Court calendar. —A list of causes 
ready for trial, or argument, arranged 


either alphabetically by the names of the 
parties, or according to the preference or 
priority of some of the causes over the 
others; a “docket” ( q . -v.) 

$ 3. In English criminal procedure, the calen¬ 
dar is a list of prisoners to be tried at the assizes 
or Central Criminal Court, and of the offences 
with which they are charged. At the end of the 
assizes, the clerk of assize makes out a calendar, 
showing the verdicts and sentences passed on the 
prisoners, with a blank column to be filled up by 
the judge in cases where any prisoner is re¬ 
prieved, respited, or the like. A copy of this 
calendar is given to the sheriff as his warrant 
or authority for executing the judgment against 
each prisoner. 4 Steph. Com. 478. 

CALENDAR MONTH.— A period of 
time consisting of thirty days in April, 
June, September and November; of thirty- 
one days in the remainder of the months, 
except February, which consists of twenty- 
eight days, unless, in leap-year, when the 
intercalary day is added, making twenty- 
nine days. See Bissextile. 

CALENDS. —Among the Romans the first 
day of every month, being spoken of by it¬ 
self ; or the very day of the new moon, which 
usually happen together. And if pridie, the 
day before, be added to it, then it is the last day 
of the foregoing month, as pridie calend, Sep - 
temb. is the last day of August. If any num¬ 
ber be placed with it, it signifies that day in the 
former month, which comes so much before the 
month named; as the tenth calends of October 
is the 20th day of September; for if one reckons 
backwards, beginning at October, that 20th day 
of September, makes the 10th day before Octo¬ 
ber. In March, May, July and October/ the 
calends begin at the sixteenth day, but in other 
months at the fourteenth; which calends must 
ever bear the name of the month following, and 
be numbered backwards from the first day of the 
said following months.— Jacob, 

CALL.— 

\ 1 . In conveyancing law, the desig¬ 
nation in a survey, entry or other con¬ 
veyance of land, of natural objects or 
landmarks, as boundaries of the land 
described, is denominated a “call.” The 
courses and distances designated are also 
termed “ calls.” 

I 2, In the law of corporations.—A 
demand for money required for the pur¬ 
poses of a company or corporation. There 
are, in England, two kinds of calls—( 1 ) 
those made in respect of the unpaid-up 
portions of the capital of a company, in 
order to raise money for carrying on its 
business (directors’ calls); and (2) those 
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made to pay the debts of a company when 
its business is suspended by liquidation 
(liquidators' calls). In the case of a lim¬ 
ited company, these latter calls cannot be 
made beyond the amount (if any) remain¬ 
ing unpaid on each share; in the case of 
an unlimited company, the calls depend 
on the amount of debts and the num¬ 
ber of the solvent shareholders. (Lindl. 
Partn. 643.) In the case of companies 
under the Companies Acts, 1862-1880, 
calls due from members are specialty 
debts. (Act of 1862, gg 16, 75; see Com¬ 
pany ; Corporation.) In America the word 
‘'call” is little used in this connection, 
“ assessment" being used in its stead to 
express nearly the same idea. See Assess¬ 
ment, g 3. 

Call, (to a clergyman). 1 Harr. (N. J.) 
251; 6 Johns. (N. Y.) 85; 2 Serg. & R. (Pa.) 
537. 

-(upon corporate stock). 5 Eng. Railw. 

Cas. 47, 275; 6 Id . 1, 235; 4 Exch. 540; 16 
Mees. & W. 810; 21 Wend. (N. Y.) 273. 

CALL OP THE HOUSE.—A pro¬ 
ceeding in a legislative body taken for the 
purpose of compelling attendance of mem¬ 
bers. A resolution is first adopted direct¬ 
ing the attendance of the members, and 
then the clerk calls over the list of their 
names to ascertain who are absentees, in 
order that their attendance may be com- 
pell°d or their non-attendance punished. 

Called a lurcher dog, (in declaration). 
15 East 458. 

Calling forth the militia, (under consti¬ 
tution). 5 Wheat. (U. S.) 64; 3 Serg. & R. 
(Pa.) 593. 

CALLING THE JURY.— The act 

of the clerk in calling the names of jurors 
as they are taken from the wheel, until a 
sufficient number have answered and been 
accepted to sit in the cause about to be 
tried. 

CALLING THE PLAINTIFF.— 

The old-fashioned term for a nonsuit (q. v.) 
(3 Bl. Com. 376.) As to calling upon a 
prisoner, see Allocutus. 

CALLING TO THE BAR.— In Eng¬ 
lish law, the conferring upon a member 
of one of the inns of court, of the degree 
or dignity of barrister-at-law.— HoUhouse. 
See Bar, g 3. 


CALPES.—A gift to the head of a clan, as 
an acknowledgment for protection and mainte¬ 
nance. 

C ALUMNI A. — (1) In old English and 
feudal law, a claim, or demand of a right; a 
challenge.— SpeL Gloss. (2) Calumny; a false 
accusation. 

CALUMNM JURAMENTUM.-In 
the old Canon law, an oath similar to the cal am¬ 
nia jusjurandum (q. v.) 

CALUMNLE JUSJURANDUM.— 

The oath as to calumny. This was an oath 
which, in former times, both parties to a suit 
were compelled to take in certain cases, espe¬ 
cially divorce cases, to the effect that the suit 
was instituted in good faith. It was similar in 
some respects to the modern affidavit of merits. 
See Affidavit of Defence. 

CALUMNIATOR. —In the civil law, one 
who brought a false criminal charge, knowing it 
to be false. 

CALVIN'S CASE.— The case of Calvin 
v. Smith, reported 7 Co. 1. It decided that 
persons born in Scotland after the accession of 
James I. to the English crown, were natural-born 
subjects of England: it is hence sometimes 
called the “case of the post-nati.” See Allegi¬ 
ance, g 1. 

Calvanism, (in a charitable bequest). 12 
Mass. 561. 

CAMARA.—In Spanish law, an exchequer; 
a treasury. 

CAMBELLANUS, or CAMBELLA- 

RIUS.-— A chamberlain.— SpeL Gloss . 

CAMBIO.—Exchange. 

C A M BI PA R TIA. — Champerty, from 
campus } a field, and partus, divided.— SpeL Gloss . 

CAMBIPARTICEPS.—A champertor. 

CAMBIST. —A person skilled in exchange; 
a dealer in bills and notes; an exchange broker. 
— W harton. 

CAMBIUM. —Change; exchange; a bill of 
exchange; exchange either of lands, debts or 
money. 

Came by descent, gift or devise, (meam 
immediate ancestor, donor, or devisor). 2 Pet 
(U. S.) 58. 

CAMERA. —A chamber or apartment; a 
treasure chamber, public or private; a judge's 
chamber; a coffer; a stipend paid by the lord to 
his vassal; an annuity a & distinguished from a 
rent.— BurrilL See In Camera. 

CAMERA REGIS—The king's chamber. 
An old law term applied to harbors and porta 
having commercial privileges; and sometimes to 
the city of London. 
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CAMERA SCACOARII.—The old name 

of the exchequer chamber (g. v.) 

CAMERA STELLATA—Thestar 

chamber [(]. r.) 

CAMERALISTICS.—The science of 
finance or public revenue, comprehending the 
means of raising and disposing of it.— Wharton. 

C AMER ARIUS.—(1) A chamberlain; a 
treasurer ; a custodian of public moneys. (2) A 
bailitf, or receiver. 

CAMP-FIG-HT.—The trial of a cause by 
duel or combat of two champions in the field, for 
decision of some controversy. If it were a crime 
deserving death, the camp-fight was for life or 
death; if the offence deserved only imprison¬ 
ment, the camp-fight was accomplished when one 
combatant had subdued the other, so as either to 
make him yield or take him a prisoner. The 
accused might choose another to fight in his 
stead, but the accuser was obliged to fight in his 
own person. The combatants r were armed with 
s imi lar weapons. (3 Inst. 221.)— Wharton. 

Camp meeting, (defined). 12 R. I. 137. 

CAJMPARTUM.—(1) A part or portion of 
a larger field or ground. (2) Champerty. 

CAMPBELL'S ACT.—The popular 
name for the Act 9 and 10 Viet. c. 93, by 
which (as amended byStat. 27 and 28 Viet, 
c. 115) an action for damages is given for 
the benefit of the wife, husband, parent, 
grandparent, step-parent, child, grandchild 
and step-child of a person whose death has 
been caused by a wrongful act, neglect or 
default for which he himself could, if death 
had not ensued, have recovered damages 
from the wrong-doer. (Underh. Torts 143 ; 
Campb. Negl. 20.) Similar statutes of 
recent enactment exist in nearly all of the 
States, some of which permit the personal 
representatives of the person killed to sue. 
See Actio Personalis Moritur cum Per¬ 
sona ; Death ; Homicide ; Negligence ; 
Tort. 

CAMPERS.—A Bhare in land or other 
thing; champerty. 

C AMPERTUM.—A corn-field; a field of 
grain.— Blount; Cowd; Jacob . 

CAMPUS.—(1) A field; the lists in which 
the champions fought in the trial by battle 
(q. v.) (2) An assembly of the people, so called 

because they usually assembled in some open 
space capable of accommodating a large numDer 
of persons. 

CAMPUS MAIL—An assembly of the 
people every year upon May-day, where they 


confederated together to defend the country 
against all enemies.— Jacob . 

Can, (as soon as I, note made payable). 1 
Bibb (Ky.) 396. 

Can be delayed, (equivalent to “will de¬ 
lay”). 10 Mass. 236. 

CANAL.— 

$ 1. An artificial stream or ditch con 
structed for the transportation of mei 
chandise in boats or ships. In the Uniteo 
States, canals are constructed and managed 
either by the State, through tne agency of 
commissioners, or by canal companies 
chartered by the State; and the necessary 
land is acquired by the exercise of the 
right of eminent domain. For the law 
applicable to the canals of any particular 
State, the statutes of that State should be 
consulted. 

g 2. The principal English acts relating to 
canals, are 8 and 9 Viet. cc. 28, 42; 10 and 11 
Viet. c. 94; 17 and 18 Viet. c. 31; 36 and 37 
Viet. c. 48, relating to the traffic and manage¬ 
ment of canals; 24 and 25 Viet. c. 96 , \\ 63 et 
seq., relating to thefts from canals; 24 and 25 
Viet. c. 97, \\ 31 et seq ., relating to malicious 
injuries to canals, and 40 and 41 Viet. c. 60 
regulating the use and registration of canal-boac* 
as dwellings. 

Canal, (toll to be collected on, by charter). 
10 Pet. (U. S.) 381. 

Canal-boat, (vessel propelled by steam), 6 
Ben. (U. S.) 115. 

Canal shares, (are personal property). 1 
Chit. Gen. Pr. 4. 

Canada currency, (note payable in). 27 
Mich. 191. 

CANCEL—CANCELLATION,— 

Latin: cancelli, lines drawn in the form of lattice- 
work. 

I 1. Literally, to cancel an instrument 
is to draw lines across it, or across some 
part of it, such as the signatures of the 
parties, with the intention of indicating 
that it is no longer in force; thus, bankers 
commonly cancel checks when they have 
been paid. A deed is usually canceled b.y 
striking out the signatures and tearing off 
the seal. (See Shep. Touch. 69 et seq.) 
Cancellation of a will, even by the testator, 
does not revoke it, unless it is accompanied 
by a declaration executed by the testator 
in the manner in which wills are required 
to be executed. Shelf. R. P. Stat. 517. 
See Alteration of Written Instruments. 

I 2. In equity. —Courts of equity fre¬ 
quently cancel instruments which have 
answered the end for which they were 
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created, or instruments which are void or 
voidable, in order to prevent them from 
being vexatiously used against the person 
apparently bound by them. Snell’s Eq. 
498. 

2 3. Action for cancellation of in¬ 
strument. — Cancellation is sometimes 
directed by the judgment of a court of law. 
Thus, when a person has entered into a 
contract for the sale of land, and the pur¬ 
chaser refuses to pay the money, the 
vendor may bring an action against him 
to deprive him of his right under the con¬ 
tract ; time is given by the court for pay¬ 
ment of the money, and if the time expires 
without the money being paid, the contract 
is canceled by the decree or judgment of 
the court, and the vendor becomes again 
the owner of the estate. (Lysaght v . Ed¬ 
wards, 2 Ch. D. 506.) This is technically 
called a “ decree or judgment for cancel¬ 
lation of the contract.” See Rescission. 

Cancel, (defined). 18 Cal. 452. 

-(agreement to, how construed). 40 

Barb. (N. Y.) 119. 

Cancel note, (covenant to). 8 Johns. (N. 
Y.) 43, 54; 7 Wheel. Am. C. L. 514. 

Canceling, (instrument, effect of). Coxe 
(N. J.) 376. 

Canceling a deed, (what is). 4 Conn. 550. 

-(surrender or destruction is not). 5 

Conn. 262. 

effect of). 2 H. Bl. 259, 263. 
operates as a reconveyance). 1 N. H. 
9; 4 Id. 191. 

-(does not divest property once vested). 

2 Johns. (N. Y.) 87; 4 Wheel. Am. C. L. 273. 

-(estate not destroyed by). 8 Cow. (N. 

Y.) 75. 

Canceling a lease, (not a surrender of the 
term). 6 East 86. 

Canceling a mortgage/ (what is). 1 Green 
(N. J.) Ch. 97, 142, 239. 

CANCELLARIA. —The old name of the 
Court of Chancery (g. v.) 

Cancellarii Anglise dignitas est, ut 
eecundus a rege in regno habetur: 
The dignity of the chancellor of England is, that 
he is deemed the second from the sovereign in 
the kingdom. 4 Inst. 78. 

CANCELLARIUS. —(1) A chancellor (q. 
v.) ; (2) an officer of the court who stood at the 
door ready to carry out the commands of the 
judges.— Cowel. 

C ANCELLI. —The rails or balusters inclos¬ 
ing the bar of a court of justice, or the commu¬ 
nion-table ; also the lines drawn on the face of a 
will or other writing, with the intention of 
revoking or annulling it.— Wharton . 


CANDIDATE *— Latin: candidus, white, 
from the custom of the Roman candidates to dress U 
white tunics. 

A nominee; one who aspires to an office, 
or who is selected, or offers himself as a 
proper person to be elected to an office. So, 
also, one who seeks a nomination or an 
appointment, is said to be a “ candidate rt 
for such nomination or appointment. 

Candidate, (defined). 3 Burr. 1586, 1590. 

CANDLEMAS-DAY. —A festival ap¬ 
pointed by the church to be observed on the 
second day of February in every year, in honor 
of the purification of the Virgin Mary, being 
forty days after her miraculous delivery. At this 
festival, formerly, the protestants went, and the 
papists now go in procession with lighted can¬ 
dles ; they also consecrate candles on this day for 
the service of the ensuing year. It is the fourth 
of the four cross quarter-days of the year.— 
W harton . 

CANPARA. —A trial by hot iron formerly 
in use in England.— Jacob . 

Cannot, (when means “may not”). 8 East 
41.6. 

Cannot be had, (grantors and witnesses, in 
statute respecting deeds). 2 Serg. & R. (Pa./ 
44, 46. 

CANON.— 

\ 1. In ecclesiastical law, either (1) any rule 
of the jus canonicum contained in the Decretum 
Gratiani; or (2) a rule of ecclesiastical conduct 
promulgated by the Convocation of the Church 
of England, whether it has legal force or not. 
Thus, the canons of 1603 have no legal force. 
1 Bl. Com. 83. See Canon Law; Convoca¬ 
tion. 

$ 2. A dignitary of the English church; a pre¬ 
bendary, or member of a chapter. 1 BL Com. 
382; 3 Steph. Com. 67 n. 

§ 3. Canons of descent. —The word is 
also sometimes used to denote a rule of 
civil law, as in the expression ‘‘the canons 
of descent.” See Descent. 

CANON LAW,- 

% 1. Roman. —A body of Roman eccle¬ 
siastical law, compiled from the opinions 
of the ancient Latin fathers, the decrees 
of general councils, and the decretal epis¬ 
tles and bulls of the Holy See. About the 
middle of the 12th century the confusion 
and obscurity of the ecclesiastical law in¬ 
duced a monk of Bologna, called Grati- 
anus, to codify the existing materials down 
to the year 1139; his work was known as 
the Concordantia Discordantium Canonum t 
afterwards as the Decretum Gratiani, and 
included not only the decrees, epistles, &c. p 
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themselves, hut also a commentary of his 
own, known as the Dicta OraUani. The 
subsequent decrees (Deer dales eztrava - 
gantes) (so called because they did not 
form part of G rati an’s collection — Decre- 
tales quse extra Decretum vagabantur) were 
collected from time to time, especially in 
the live Comp Hat i ones antique , until the 
inconvenience of these collections led 
Gregorius IX. to have a new collec¬ 
tion prepared, hence known as the De- 
cretales Gregorii IX., in five books. A 
sixth book ( Liber Sextus) was added by 
Boniface VIII. in 1298, and another by 
Clement V. in 1313. The two later collec¬ 
tions, namely, the Extravagantes Joannis 
XXII. and the Extravagantes communes 
(which were added by Joannes Chappuis 
to his edition of the canon law published 
in 1500), were not official like the preced¬ 
ing collections. The Decretum Gratiani, 
and the five subsequent collections to¬ 
gether form the Corpus Juris Canonid . 
1 Holtz. Encycl. 122 et seq. 

? 2. English.—Besides these pontifical 
collections, which, during catholic times, 
were received as authentic in England, as 
well as in other parts of Christendom, 
there is also a kind of national canon law, 
composed of legatine'and provincial con¬ 
stitutions, and adapted only to the exigen¬ 
cies of the English church and kingdom. 
The legatine constitutions were ecclesias¬ 
tical laws, enacted in national synods, held 
under legates from the popes in the reign 
of King Henry III., about 1220 and 1268. 
The provincial constitutions are princi¬ 
pally the decrees of provincial synods of 
Canterbury, from the reign of Henry III. 
to that of Henry V., and adopted by the 
province of York in the reign of Henry 
VI. At the dawn of the Reformation, it 
was enacted by Stat. 25 Hen. VIII. c. 19, 
that a review should be had of the canon 
law, and that, till such review should be 
made, all canons, constitutions, ordinances 
and synodals provincial, being then al¬ 
ready made, and not repugnant to the law 
of the land or the king’s prerogative, 
should still be used and executed. And, 
as no such review has yet been made, 
upon this enactment now depends the 
authority of the canon law in England, 
while all canons made since its date have 


no legal force, so far as the laity are con¬ 
cerned. 1 Bl. Com. 82 et seq.; 1 Steph. 
Com. 65 et seq. See Ecclesiastical Law. 

CANON RELIGIO S ORUM. —A book 
wherein the religious of convents had a fair 
transcript of the rules of their order, which 
were frequently read among them as their local 
statutes; and this book was therefore called 
Regula and Canon . The public books of the 
religious were the four following: (1) Missaie, 

which contained all their offices of devotion. 
(2) Martyrotogium, a register of their peculiar 
saints and martyrs, with the place and time of 
Passion. (3) Canon, or Regula, the institution 
and rules of their order. (4) Necrologium , or 
Obituarium, in which they entered the deaths 
of their founders and benefactors, to observe the 
days of commemoration of them.— Kenn. Gloss . 

CANONICAL. —Agreeable to the canons 
of the church. 

CANONICAL OBEDIENCE. — That 
duty which a clergyman owes to the bishop who 
ordained him, to the bishop in whose diocese he 
is beneficed, and also to the metropolitan of such 
bishop.— Wharton . 

CANONRY. —An ecclesiastical benefice 
attaching to the office of canon.— Hollhouse . 

CANONS OF DESCENT, or OF 
INHERITANCE. — See Canon, g 3; De¬ 
scent. 

CANT.—In the civil law, a method of 
dividing property held in common by two or 
more joint owners. See 9 Mart. (La.) 87. 

CANTEL, “ seems to signify the same with 
what we now call lump, as to buy by measure or 
by the lump; but according to Blount it is that 
which is added above measure. Also a piece of 
anything, as a cantel of bread, and the like.”— 
Jacob. 

CANTERBURY, ARCHBISHOP 

OF. —The primate of all England; the chief 
ecclesiastical dignitary in the church: his cus¬ 
tomary privilege is to crown the kings and 
queens of England; while the Archbishop of 
York has the privilege to crown the queen-con¬ 
sort, and be her perpetual chaplain. The Arch¬ 
bishop of Canterbury has also, by 25 Hen. Vni. 
c. 21, the power of granting dispensations in any 
case not contrary to the Holy Scriptures and the 
law of God, where the pope used formerly to 
grant them, which is the foundation of his 
granting special licenses to marry at any place 
or time; to hold two livings (which must be con¬ 
firmed under the great seal), and the like; and 
on this also is founded the rij^ht he exercises of 
conferring degrees in prejudice of the two uni¬ 
versities; but although he can confer all the 
degrees which are taken in the universities, yet 
the graduates of the two universities, by various 
acts of parliament, and other regulations, are 
entitled to many privileges, which are not ex¬ 
tended to what is called a “ Lambeth degree.” (1 
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Bl. Com. 381; Phillim. Ecc. L. 32, 37, 792, 821, 
1233.) The power of conferring medical degrees 
appears to be superseded by 21 and 22 Viet. c. 
90, sch. A 10, called “Tlse Medical Act.”— 
Wharton. See Archbishop. 

CANTRED.—A district comprising a hun¬ 
dred villages; a hundred. A term used in Wales 
in the same sense as “hundred” is in England.— 
Cowel; Termes de la Ley. 

CANUM.—A duty anciently paid by the 
tenant to his lord, generally in produce of the 
land.— Burrill . 

CAP OF MAINTENANCE.—One of 

the regalia or ornaments of State belonging to 
the sovereigns of England, before whom it is 
carried at the coronation and other great solemni¬ 
ties. Caps of maintenance are also carried 
before the mayors of several cities in England.— 
Bncyc . Lond . 

CAPACITY.— A person is said to have 
legal capacity when he can alter his rights 
and duties by the exercise of his own will. 
Hence idiots and lunatics are said to have 
no legal capacity, and infants and married 
women have a restricted capacity: in 
other words, they are under disability ( q . ?;.) 
See Testamentary Capacity. 

Capacity, (testamentary, defined). 4 Wash. 
(U. S.) 267, 268; 1 Green (N. J.) Ch. 8, 82; 
South. (N. J.) 458, 677; Shelf. Lun. 39; 11 
Ves. 11. 

- (testamentary, proof of). 5 Johns. 

(N. Y.) Ch. 160; 4 Cow. (JN T . Y.) 216. 

CAP AX DOLI.—Capable of committing 
crime. One who has insufficient understanding 
of the difference between right and wrong to 
render him responsible for his acts, is not capax 
ML Thus, a child under seven years old is 
generally held to be incapax doli. 

CAPE.—A judicial writ touching plea of 
lands or tenements; so termed, as most writs 
are, from that word in it, which carries the 
chief intention or end. This writ is divided 
into cape magnum and cape parvum , both of which 
take hold of things immovable. Cape magnum , 
or the grand cape, is a writ that lies before 
appearance, to summon the tenant to answer the 
default, and also over to the demandant. And 
in the Old Nat. Brev. it is defined to be, Where 
a man hath brought a precipe quod reddat of a 
thing touching plea of land, and the tenant 
makes default at the day to him given in the 
original writ, then this writ shall go for the king 
to take the land into his hands; and if the 
tenant come not at the day given him thereby, 
he loseth his land, &c. ( Sec Reg. Jud. 1; 

Bract, lib. 3; tract 3 c. 1.) Cape parvum , or 
petty cape, is where the tenant is summoned in 
lea of land, and comes on the summons, and 
is appearance is recorded; if, at the day given 
him, he prays the view, and, having it granted, 
makes default, then shall issue this writ for the 
tine:.— Jacob . 


CAPE AD VALENTI AM.—A specie* 

of cape magnum. See Cape. 

CAPELLA.— (1) A small building or other 
repository where relics of martyrs were kept 
(2) A chapel, or oratory.— Cowel; Spel Gloss. 

CAPERS. — Private war vessels smaller 
than ordinary privateers.— Bouvier. 

CAPIAS.— That you take. The gen¬ 
eric name for several writs directing the 
person to whom they are addressed to 
arrest the person therein named. They 
are usually directed to the sheriff, and are 
of the kinds described in the following 
titles: 

CAPIAS AD AUDIENDUM JUDI¬ 
CIUM. —In some cases it is necessary that the 
defendant, in a criminal prosecution, should be 
present in court when judgment is pronounced 
against him, and, therefore, if he is at large 
when the verdict of guilty has been given, a 
writ of capias may be issued, under the English 
practice, for the purpose of bringing him up to 
receive judgment. This writ appears to be 
called a capias ad audiendum judicium. 

CAPIAS AD COMPUTANDUM.— 

A writ to compel the defendant, in an acliou of 
account render, after judgment of quod computet , 
to appear in person before the auditors and 
render his account. 

CAPIAS AD RESPONDENDUM. 

—That you take to answer. 

| 1. At common law, a writ by which 
an ordinary action was commenced. The 
defendant was not actually arrested under 
it (except prior to the introduction of the 
practice of taking bail), but was merely 
required to appear and put in common 
bail, unless the plaintiff made affidavit 
that his debt exceeded £10, in which case 
he might be arrested and compelled to 
put in special bail. (See Arrest ; Bail, \\ 
1-3; Distringas; Venire Facias.) This 
use of the writ has been virtually abol¬ 
ished in England by Stat. 1 and 2 Viet. c. 
110, and the right to arrest on mesne process 
has been so much restricted in the several 
States, by statute, that although the name 
of the writ is still retained in some of 
them, it issues only in bailable actions 
(q. v.) 

I 2. In English practice, a writ which 
may be issued for the arrest of a person against 
whom an indictment for a misdemeanor has 
been found, in order that he may be arraigned. 
(4 Bl. Com. 318; Archb. Cr. PI. 82.) In prac¬ 
tice, however, a justice’s warrant is always used 
( see Warrant) except where it is desired to 
make the defendant an outlaw (q. v ) 
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CAPIAS AD SATISFACIEN¬ 
DUM, or CA. SA.— That you take to 
satisfy. A writ for the arrest of the de¬ 
fendant in a civil action, when judgment 
has been recovered against him for a sum 
of money, and has not been satisfied. 
The sheriff generally returns to this writ: 
cepi corpus et paratum habeo — i. e . that he 
has taken the body of the debtor, and has 
it ready; or that the debtor is so ill that 
he cannot remove him without danger to 
his life; or he may return non est inventus 
— i. e. that the debtor is not found within 
his bailiwick. (2 Smith Act. 2S2; Arch. 
Pr. G02.) Imprisonment for debt having 
been generally abolished in all except a 
few cases, and the right to arrest much 
restricted by statutes facilitating the dis¬ 
charge of debtors from arrest, the writ of 
ca. sa. is now comparatively rare. See 
Arrest; Committal; Execution. 

Capias ad satisfaciendum, (a satisfaction 
of the debt). South. (X. J.) 803. 

CAPIAS EXTENDI FACIAS. — A 

writ of execution issuable in England against a 
debtor to the crown, and commands the sheriff 
to “ take ” or arrest the body, and “ cause to be 
extended ” the lands and goods of the debtor. 
(Man. Exch. Pr. 5.) It seems to be practically 
obsolete. See Extent. 

CAPIAS IN WITHERNAM. — Anglo- 
Saxon: withernam , a taking again; (see Schmid, Ges. 
gl. s. v. Nam;) the accent is on the first syllable. 

A writ formerly used in cases where the de¬ 
fendant in an action of replevin liad obtained 
judgment for the re-delivery of the goods, and 
the sheriff had returned elongata (q. r.) The 
capias in withernam commanded the sheriff to 
take other goods of the plaintiff to the value of 
the goods replevied, and deliver them to the de¬ 
fendant, to be kept by him until the latter goods 
were returned. The practice is now obsolete. 
Woodf, Land. & T. 481. 

CAPIAS PRO FINE.—That you take 
for the fine. (1) An obsolete writ directing the 
arrest of an unsuccessful defendant in an action 
of tort, to compel him to pay a fine due to the 
king for the misdemeanor deemed to be involved 
in the tortious act committed. (2) Capias pro 
fine is where one who is fined to the king for 
some offence committed against a statute, does 
not discharge the fine according to the judg¬ 
ment, whereupon his body is to be taken by t his 
writ, and committed to prison until he pay the 
fine. It is used in other cases for not making 
out some pleas in civil actions.— Jacob. 

CAPIAS UTLAQ-ATUM.—That you 
take the outlaw. A writ for the arrest of an 
outlaw. As outlawry has been abolished in 
civil cases, this writ is now only available in 


criminal proceedings, and even in those it is 
rare. (-See Archb. Crim. PI. 87 • also Out¬ 
lawry.) A general ca. utl. is against the per¬ 
son only, and commands the sherifl to arrest the 
defendant and produce him in court on a certain 
day; a special ca. utl. is against the person, 
lands and goods, and commands ihe sheriff not 
only to arrest the defendant, but also to hold an 
inquisition as to his goods and lands, and to 
take possession of them on behalf of the queen. 
(Chit. Pr. (12th edit.) 1312.) In criminal cases, 
this is also called a capias utlagatum cum breve de 
inquirendo. Grady & Scotl. 321. 

CAPITA.— See Per Capita. 

Capita and per stirpes, (when devisees 
take, distinction between). 4 Wheel. Am. C. L. 
442. 

CAPITAL .— Latin : caput , a head. 

In political economy, that portion of the 
produce of industry existing in a country, 
which may be made directly available, 
either for the support of human exist¬ 
ence, or the facilitating of production; 
but, in commerce, and as applied to indi¬ 
viduals, it is understood to mean the sum 
of money which a merchant, banker or 
trader adventures in any undertaking, or 
which he contributes to the common 
stock of a partnership. Also, the fund of 
a trading company or corporation, in 
which sense the word “ stock ” is gener¬ 
ally added to it. (McCull. Com. Diet.) 
As to circulating and fixed capital, see 1 
Mill’s Pol. Econ., b. 1., c. vi.— Wharton. 

Capital, (what included in). 10 Yes. 185, 
288; 13 Id. 363. 

in a trust fund). 64 Pa. St. 256. 
of a bank). 7 Blackf. (Ind.) 395; 
31 Conn. 106. 

-(of a banker). 5 Blatchf. (U. S.) 315; 

21 Wall. (U. S.) 284. . 

-(of corporation, subject to taxation). 

28 Barb. (N. Y.) 318, 320; 23 N. Y. 219; 18 
Wend. (N. Y.) 605. 

- (under Revenue Act of 1864). 5 

Blatchf. (U. S.) 315; 21 Wall. (U. S.) 284. 

Capital cases, (in statute conferring juris¬ 
diction). 7 Blackf. (Ind.) 165. 

CAPITAL CRIME.—An offence for 
which the punishment of death is pro¬ 
vided by law. 

Capital letters, (in turnpike act). 3 Pick. 
(Mass.) 342. 

CAPITAL PUNISHMENT. — The 

punishment of death is frequently termed 
capital punishment; and those offences 
are called capital offences for which death 
is the penalty allotted by law. Th^ use 
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of the term may probably have arisen from 
the decapitation which, in former times, 
was a common mode of executing the 
sentence of death, and which is prescribed 
in some of the statutes against traitors 
even now remaining in force. The ex¬ 
treme sentence of the law, however, has 
for many years been carried into effect 
against all offenders by hanging them by 
the neck. The offences which are still 
capital offences have, by the humane 
spirit of modern legislation, been recently 
much diminished, and latterly only in¬ 
cluded high treason, murder, rape and un¬ 
natural offences, setting fire to any king’s 
ship or stores, the causing injury to life 
with intent to commit murder; burglary, 
accompanied with an attempt at murder; 
robbery, accompanied with stabbing or 
wounding; setting fire to a dwelling-house, 
any person being therein ; setting fire to or 
otherwise destroying ships with intent to 
murder any person ; exhibiting false lights 
with intent to bring ships into danger; 
piracy, accompanied by stabbing; and 
riotous destruction of buildings. But at 
the present day, the only capital offences 
punishable with death, in England, are 
treason and murder, all other offences for¬ 
merly capital being now punishable with 
penal servitude for life or years, or some 
term of imprisonment.— Brown . In some 
of the United States, arson and burglary 
in the first degree, and rape are also pun¬ 
ished capitally. 

CAPITAL STOCK. —The aggregate 
sum represented by the shares of stock in 
a company or corporation; the amount 
subscribed to the stock by the promoters 
and members, upon which assessments or 
calls may fie made, and dividends paid; 
the corporate fund, as distinguished from 
other property of the corporation. 

Cap]tax. stock, (defined). 6 Otto (U. S.) 
455; 7 Id. 707 ; 8 Ga. 486; 40 Id. 98, 102; 17 
Hun (N. Y.) 475, 476. 

-(of corporations). 83 Ill. 602; 9 Abb. 

Cas. 442. 

-(of railroad company, in exemption 

act). 30 Ark. 693, 702. 

-(in act concerning corporations). 38 

Cal. 300. 

-(in corporate charter). 3 Zab. (N. J.) 

195. 

-:— (in revenue law). 83 Ill. 602. 

-tic tax law). 52 Pa. St. 177. 


CAPITALE.—A thing which is stolen, or 
the value of it .—Blount 

CAPITALE VIVENS.—Live cattle.— 

Blount. 

CAPITALIS.—Chief; principal. Ein- 
plo3 r ed in some Latin phrases, such as— 

Capitalis baro scaccarii domini 
regie : Chief baron of the king’s exchequer. 

Capitalis custos i Chief magistrate, or 
mayor, 

Capitalis debitor : Principal debtor. 

Capitalis dominus : Chief lord. 

Capitalis justiciarius ad placita 
coram rege tenenda : Chief justice for the 
holding of pleas before the king, L e. chief jus¬ 
tice of the king’s bench 

Capitalis justiciarius banci, or de 
banco: Chief justice of the bench, i. e. the 
common pleas. 

Capitalis justiciarius totius Angliae: 
Chief justiciar, or justice of all England. 

Capitalis plegius : Chief pledge. 

Capitalis reditus, or redditus: Chief 
rent. 

Capitalis terra: Head-land, ci land lying 
at the head of other land. 

CAPITANEUS.—(1) A tenant in capiU 
(q. v.) (2) A commander either of land or nav<d 
forces. ( 3 ) A chief baron, or lord. (4) A civil 
or ecclesiastical magnate. 

CAPITATION TAX.—A tax by■ 

head; a poll-tax. See U. S. Const. ASt. I. 
I 9, n. 4. 

CAPITE.— See In Capite. 

CAPITIS DEMINTJTIO. — In Roman 
law, there were three capita (called *he Tria 
Capita) y viz., libertas, civitas and familia , these 
three constituting full civil capacity. In case a 
Roman lost his familia ( e . g . upon acquiring 
another), he suffered a minima capitis deminntio; 
in case he lost his civitas ( e. g. upon a relegatio), 
he suffered a minor or media capitis deminutio ; 
in case he lost his liber tas (and with it of course 
his civitas and familia also), he suffered a maxima 
capitis deminutio ( e . g. upon being made a slave 
either by the civil law or by the jus gentium).— 
Brown . 

CAPITITIUM.—A covering for the head, 
mentioned in Stat. 1 Hen. IV. and other old 
statutes, which prescribe what dresses shall be 
worn by all degrees of persons.— Jacob . 

CAPITULA.—Collections of ancient laws 
and ordinances drawn up under heads and divi¬ 
sions .—SpeL Gloss . 

CAPITULA CORONIS.—Chapters of 
the crown. See Capitula Itineris. 

CAPITULA DE JUD^IIS.—Chapters 

or schedules relating to the Jews, given to the 
justices itinerant during the reign of Richard L 
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CAPITULA ITINERIS. — Chapters or 
icliedulcs of inquiry delivered to the justices in 
evre, in behalf of the king, for their guidance on 
tiieir respective circuits. They contained lists 
of the various crimes. 

CAPITULA ~R.uR. AT. TA. — Assemblies 
or chapters held bv rural deans and parochial 
clergy within the precinct of every distinct 
deanery ; which at first were every three weeks, 
afterwards once a month, and more solemnly 
once a quarter .—CowcL 

C API TULA RY.-(l) A collection of 
feudal laws, chiefly French, classified or divided 
into short chapters or heads. (2) A similar col¬ 
lection of ecclesiastical laws and ordinances. 

CAPITULATION. —(1) The treaty 
which determines the conditions under 
which a place besieged is abandoned to 
the commanding officer of the besieging 
army. (2) An agreement by which the 
prince and the people, or those who have 
the right of the people, regulate the man¬ 
ner in which the government is to be ad¬ 
ministered.— Wharton . 

CAPITULI AG-RI.— Head-lands; lands 
lying at the head or upper end of furrows, &<x 

Capitulum est clericorum congre- 
gatio sub uno decano in ecclesia 
cathedrali: A chapter is a congregation of 
clergy under one dean in a cathedral church. 
Co. Litt. 98. 

CAPTAIN.—(1) The commander of a 
company of soldiers, or marines. (2) The 
cotnmander of a ship, either a war ship or 
merchant vessel; but in the latter connec¬ 
tion 44 master” (q. v.) is the word in most 
common use. (3) An officer of municipal 
police, commanding the police of a par¬ 
ticular precinct. 

Captain, (when includes “conductor”). 
Wilberf. Stat. L. 258. 

CAPTATION. —In the French law, the 
act of getting the will of another under one’s 
control.— Bouvier. Something similar to undue 
influence (q. v.) 

m CAPTATOR.— A person who obtains a 
gift or legacy through artifice. 

CAPTION. — Latin: captio, a taking, or 
seizure. 

(1) An arrest, or seizure of a person or 
thing. (2) The history of a judicial pro¬ 
ceeding. (Taylor v. Clemson, 2 A. & E., 
N. 8. p. 1010.) Thus, in a prosecution by 
indictment, the record begins by a caption 
giving the title of the court, and stating 


that the jurors on their oaths presented 
the facts alleged in the indictment, which 
immediately follows the caption. (Archb. 
Cr. PI. 38, 124; Pritch. Q. S. 25.) The title 
of a deposition taken before a magistrate 
is also called the caption. Rose. Cr. Ev. 
71. As to captions under the old practice 
in chancery, see Dan. Ch. Pr. 654. 

Caption, (of a judgment). 2 Day (Conn.) 12. 

-(of an indictment). 4 Halst. (N. J.) 

365; South. (N. J.) 46, 167 ; 3 Johns. (N. Y.) 
Ca s. 265; 3 Wend. (N. Y.) 319; 5 Serg. & R. 
(Pa.) 315; 6 Wheel. Am. C. L. 10, 12; 7 Id. 
309; 3 Tyrw. 158. 

CAPTIVES. —Prisoners of war. As in 
the goods of an enemy, so also in his per¬ 
son, a sort of qualified property may be 
acquired, by taking him a prisoner of war, 
at least till his ransom be paid, 2 Bl. 
Com. 402. 

CAPTOR.— See Capture, \ 5-7. 
CAPTURE.— 

$ 1. Animals. —In some cases, a mode 
of acquiring property. Thus, every one 
may, as a general rule, on his own land, or 
on the sea, capture any wild animal, and 
acquire a qualified ownership in it by con¬ 
fining it, or absolute ownership by killing 
it. 2 Steph. Com. 19. See Animals, \\ 
2-4. 

\ 2. In international law, the strict 
rule is, that when two nations arc at war 
with one another, the movable property 
of the individual subjects of each nation is 
liable to capture by the other. In modern 
times, however, this rule has generally 
been subject to two qualifications: (1) 

that the capture must be effected by per¬ 
sons holding a commission or authority 
from their government; and (2) that the 
property of those subjects of the enemy 
who are within the dominions of the other 
State at the time of the declaration of war, 
is exempt from capture, except by way of 
reprisals. (Mann. L. of N. 166 et seq.) 
The latter qualification is considered by 
some not to be a matter of strict right; it 
is provided for by treaties between the 
principal States of the world. (Id. 172.) 
It follows, from the first qualification, that 
persons seizing an enemy’s property on 
the high seas without a commission, are 
guilty of piracy. 
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? 3. Booty. —Capture is either by land 
or by sea. Property captured by an army 
on land is called “booty of war,” and be¬ 
longs to the sovereign; but it has long 
been usual to grant it to the captors as a 
reward for their services. 

§4. Prize. — Property captured at sea 
(called “prize”) belongs to the govern¬ 
ment if captured by a government vessel, 
and to the capturing vessel, either in whole 
or in part, if captured by a privateer. The 
practice of privateering having been abol¬ 
ished as between the principal European 
nations by the Treaty of Paris, questions 
of prize can seldom arise in Europe except 
in cases of capture by government ships. 
At the outbreak of a war requiring the 
services of the navy, it has been customary 
for the government to issue a proclama¬ 
tion bestowing the proceeds of maritime 
captures, or a large part thereof, upon the 
takers— i. e. upon the officers and crews 
who have made or assisted in the capture 
[infra 2 5). But whether the prize has 
been taken by a privateer, or by one of the 
government ships, the rule equally applies 
that the property in the prize does not 
pass to the captors until it has been con¬ 
demned by a competent Prize Court. 
Mann. L. of N. 476. See Condemnation; 
Prize Court. 

2 5. Actual captors. —Cap tors, whether 
of booty or of prize, are of two classes, ac¬ 
tual, and constructive or joint. When a 
prize is taken at sea there is usually no 
doubt as to who is the actual captor, 
namely, the ship to which the prize strikes 
its flag. But it is important to observe, 
that even so, the phrase “ actual captors ” 
includes many others besides those who 
actually have taken part in the capture. 
The whole of the ship's crew may not be 
on board the ship at the time of the cap¬ 
ture ; or the prize may have been taken 
out of sight of the ship, and at a great dis¬ 
tance from it, by the ship’s tender, or by a 
boat's crew detached from the ship. But 
in all these cases it is the ship, and not a 
part of the ship, that is held to take the 
prize. The whole of the ship’s crew share. 
In the case of booty, a similar principle is 
applied by drawing the line between divi¬ 
sion and division, treating the division of 
an army as analogous (for this purpose) 


to a ship of war, so that when booty has 
been captured by any portion of a division, 
that division is, in the first instance, to be 
regarded as the actual captor. 

2 6. Joint or constructive captors. 
—Joint or constructive captors are those 
who have assisted, or are taken to have 
assisted, the actual captors. But it is not 
every kind of assistance which constitutes 
a joint capture; for the leaning of the 
courts is against claims by joint captors 
except in the two cases of association and 
co-operation; association takes place when 
two or more ships or divisions of an army 
are associated under the same immediate 
commander; co-operation is where the 
joint captors have assisted the actual cap- 
tors by conveying encouragement to them 
or intimidation to the enemy. In the 
case of naval prize, the joint captor must 
be in sight both of the prize and the actual 
captor to substantiate her claim; but in 
cases of booty, a wider application is al¬ 
lowed to the term co-operation, owing to 
the difference between the nature of naval 
and military operations, and between the 
surface of {-he sea and that of the land; 
hence the rule of sight is inapplicable to 
capture on land, and each case must be 
judged on its own grounds, subject to the 
rule that services, to base a claim of joint 
capture, must have a direct and imme¬ 
diate effect in influencing the capture. 

2 7. Conjunct capture. —Where a cap¬ 
ture is effected by naval or military forces 
in conjunction with an ally, the capture is 
said to be conjunct, and is divided be¬ 
tween the allied forces. See Postlimlnium. 

Capture, (defined). 35 Ga. 344; 6 Mass. 
109; 3 Pick. (Mass.) 74; 6 Allen (Mass.} 373. 

-(what constitutes). 9 Cranch (U. S.) 

368; 2 Pet. Adm. 309. 

-(what does not amount to). Dev. (U. 

S ) 33 201 

-(in marine policy). 51 Me. 465; 3 

Pick. (Mass.) 70; 6 Allen (Mass.) 373. 

CAPUT.— The head.. (1) In the civil law, 
it signified a person's civil condition or status, 
and among the Romans consisted of three com¬ 
ponent parts or elements: liber tasy liberty ; civi- 
tas , citizenship; and familia, family. (2) At 
common law, the word was used in various 
senses, chiefly in such phrases as the following: 
caput anniy the beginning of the year; caput 
baronice , the castle or chief seat of a baron; caput 
cvmitatus, the chief of a county, an earl; caput 
fewdi vel terrce, the head or chief lord of lands 
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held by feudal tenure : wipui legis y a head of the 
law; caput loci , the head or upper end of a 
place; caput lupinum. having the head of a wolf, 
a term applied to outlaws; caput porttis , the 
head of a port, or town to which the port be¬ 
longed; caput principium et Jinis y the head, be¬ 
ginning and end, the king; caput terra, the 
upper end of a piece of ground ; caput v iliac } the 
chief man of a town. 

CAPUTAGIUM.—Some think this word 
signifies head or poll-money, or the payment of 
it; but it is rather what we otherwise call chevar 
qium (q. r.)— Jacob, 

CAPUTIUM.—A headland, 

CAR ABAS.—In old English law, a boat 
or raft. 

CARAT.—A weight of four grains, used in 
weighing diamonds.— Webster. A weight equal 
to three and one-sixth grains.— Wharton. 

C ARC AN.—A term applied in the French 
law, to an instrument of punishment in the ma¬ 
ture of a pillory; also, the punishment itself.-— 
Bouvier. 

CARCANUM.—A prison. 

CARCATUS.—Loaded ; a freighted ship. 

CARCEL-AGE.—Prison fees. 

CARCER.—A gaol ( q . v.) or prison (q. v.) 
The strict meaning of the term is a place of con¬ 
finement or detention, and not of punishment.— 
Burr ill. 

Career ad homines custodiendos, 
non ad puniendos, dari debet: A prison 
ought to be given for the custody, not the pun¬ 
ishment of persons. Co. Litt. 620. 

Career non supplicii causa sed cus- 
todise constitutus: A prison is ordained 
not for the sake of punishment, but of ward. 
Loffl 119. 

CARDINAL.—In ecclesiastical law, a dig¬ 
nitary of the court of Rome, next in rank to the 
pope. 

CARDS.—Small pieces of pasteboard, 
generally rectangular in form, used in 
playing certain games. 

Cards, (in indictment for gaming). 4 Pick 
(Mass.) 251. 

-(in statute against gaming). 3 Pick. 

(Mass.) 281. 

CARE.—In the law relating to the du¬ 
ties and liabilities of bailees, carriers, etc., 
the word is used with the meaning of ab¬ 
sence of negligence (g. v.) 

Care, (defined). 20 Kan. 599, 606. 

Care and pains, (in a will). 2 Atk. 171. 

Care and trouble, (in a will). 3 Meriv. 
24; 12 Ves. 307; 2 Ves. & B. 294, 297. 

-(legacy given for). 2 Edw. (N. Y.) 

Ch. 175. ' 


Care of my farm, (in a will). 20 Wend. 
(N. Y.) 53. 

Care of the premises, (in a statute). 4 
Barn. <& C. 167 ; and see 3 Pa. 56. 

Care, want of, (in instruction to iury). 23 
IU. 380. 

CARECTA (also speHed careta). —In old 
English law, a cart. 

C AREN A.—A term used in the old eccle- 
siastical law to denote a period of forty days. 

CARETORIUS, or CARECTARIUS. 

—A carter.— Blount. 

Carefully examined and cautioned, (in 
deposition of witness). Penn. (N. J.) 960-1. 

CARGO.—The load of a vessel. As 
used in maritime law the word is generally 
applied to goods alone, and not to live 
animals or persons on a vessel. 

Cargo, (defined). 1 Mas. (U. S.) 127, 142; 
4 Pick. (Mass.) 429; 9 Mete. (Mass.) 354, 366; 
3 Robt. (N. Y.) 173, 182. 

-(what included in). 11 Pick. (Mass.) 

227-229. 

-(when live stock is). 2 Gill & J, 

(Md.) 136, 148, 164. 

full). 1 Moo. 21. 

full and complete). 2 Barn. & Aid. 
421; 4 Campb. 103; 7 Taunt. 272. 

-(full and sufficient). Holt N, P. 416. 

-(in a contract). 2 Ex. D. 15. 

- (in order for goods). L. R. 5 Ex. 179. 

-(in order for insurance). 2 Gill & J. 

(Md.) 136. 

- (in policy of insurance). 9 Mass. 68; 

103 Id. 406; 11 Pick. (Mass.) 227; 1 Cai. (N. 
Y.) 44; 3 Johns. (N. Y.) Cas. 178; 1 Wend. (N. 
Y.) 576; 6 Wheel. Am C. L. 195, 200. 

- (insurance on, when commences). 1 

Mas. (U. S.) 127. 

Cargo and freight, (what included in). 4 
Pick. (Mass.) 429. 

Cargo expected to arrive, (in contract of 
sale). L. R. 5 Q. B. 429. 

CARISTIA.—Dearth, scarcity, dearness.— 
Cowel. 

CARK.—A quantity of wool, whereof thirty 
make a 6arpler. Stat. 27 Hen. VI. c. 2.— Jacob. 

CARNAL KNOWLEDGE.—A term 
applied to the act of the man in sexual 
intercourse. It is usually, but not always, 
confined to unlawful 6exual intercourse. 

Carnal knowledge, (equivalent to sexual 
intercourse). 22 Ohio St. 541. 

-(necessary words in indictment for 

rape). 97 Mass. 59. 

CARNALLY KNEW. — Technical 
words used in indictments for rape, and 
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held to be essential in order to charge the 
commission of that crime. 

CARNO.—An immunity or privilege.— 

Cowel. 

CARPEMEALS.—Cloth made in the 
northern parts of England, of a coarse kind, 
mentioned in 7 Jac. c. 16.— Jacob . 

CARRIAGE. —(1) Any vehicle on 
wheels or runners used for the transporta¬ 
tion of persons or goods. (2) That which 
is carried. (3) The act of carrying. 

Carriage, (includes what). 17 Johns. (N. 
Y.) 128; 19 Id. 444. 

in highway act). 46 N. H. 521. 
in turnpike acts). 7 Com. Dig. 535. 

Carriage way, (prescriptive right). 1 Taunt. 
279. 

Carried into, (in maritime statute). L. R. 
6 P. C. 492. 

CARRIER.—A carrier is a person who 
has received goods for the purpose of car¬ 
rying them from one place to another for 
hire, either under a special contract or in 
the course of his business of a common 
carrier. A carrier who receives goods 
under a special contract is a bailee, and, 
in accordance with the general rules gov¬ 
erning contracts of bailment, he is bound 
to use ordinary and average care in con¬ 
veying the goods entrusted to him. See 
Skaife v. Farrant, L. R. 10 Ex. 358. See 
Bailment; Common Carrier. 

Carrier, (common and private). 37 N. Y. 
341. 

Carrier of the mail, (in U. S. Rev. Stat. 
i 3980). 6 Daly (N. Y.) 558. 

Carries on business, (in a statute). 16 Ch. 
D. 488. 

Carry, (in a statute against carrying con¬ 
cealed weapons). 31 Ala. 387. 

Carry away, (defined). 7 Gray (Mass.) 
43, 45. 

-(does not imply force or violence). 3 

Pa. 148. 

Carry away hay, &c., (covenant not to, 
how broken). 4 Wheel. Am. C. L. 34, 

Carry on business, (in a statute). (L. R. 

3 C. P. D. 18. 

Carrying, (of stock). 100 Mass. 421. 

CARRYING AWAY.— The removal 
or asportation of personal property, which, 
in the criminal law, is one of the essential 
elements constituting the crime of larceny. 

CARRYING AWAY INFANT FE¬ 
MALES .—See Abduction. 

CARRYING COSTS.—A verdict is 
said to carry costs when the party for whom 


the verdict is given becomes entitled to the 
payment of his costs as incident to such 
verdict.— Brown. 

Carrying on business, (in license act). 52 
Ala. 19. 

Carrying on trape, (what is under a statute) 
15 East 172. 

CART.—A vehicle used for carrying 
heavy commodities. The term is usually 
applied to a carriage with two wheels, but 
under a statute it has been held to include 
four-wheeled vehicles. See 22 Ala. 621. 

Cart, (in exemption law). 22 Ala. 621; 4 
Heisk. (Tenn.) 285. 

-(includes a coal wagon). 1 Smith 417. 

Cart carrying manure, (includes cart going 
for manure). Wilberf. Stat. L. 237. 

Cart, or truck wagon, (in attachment act). 
71 Me. 465. 

Cartway, (defined). 6 Binn. (Pa.) 512; 3 
Yeates (Pa.) 362, 371. 

CART-BOTE.— See Bote. 

CARTA. —-A charter (q. v.) In the Spanish 
law, the word is used to denote a deed, a letter, 
or a power of attorney. 

CARTA DE FORE ST A. —See Chartjb 
Libertatum. 

CARTE BLANCHE.—A white card, 
or free permission, signed at the bottom 
with a person's name, and sometimes 
sealed, giving another person power to 
superscribe what conditions he pleases. 
Applied generally in the sense of unlim¬ 
ited authority being granted.— Wharton . 

CARTELS.—(1) Agreements between 
States as to the exchange and ransom of 
prisoners during war. (Man. Int. Law218.) 
(2) A written challenge openly hung up; 
afterwards any written challenge. See 
Ch artel. 

CARTEL-SHIP.—A vessel commis¬ 
sioned in time of war to exchange the 
prisoners of any two hostile powers; also 
to carry any particular proposal from one 
to another; for this reason, the officer who 
commands her is particularly ordered to 
carry no cargo, ammunition, or imple¬ 
ments of war, except a signal gun for the 
purpose of signals.— Encycl. Lond. 

CARTULARY. —A place where papere or 
records are kept. 

OARUOA, or CARUA.—A plough. 
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CARUOAQE.— A tax imposed on every 
plough for the public service.— SpeL Gloss . 

CARUCATARIUS.—One who held lands 
in cnrm^c, or plough-tenure.'— Cowel . 

CARUCATE, CARVAGE, or 
CARVE OF LAND.—A plough-land 
of 100 acres, or, according to Skene, as much 
land as may be tilled in a year and a day by one 
plough.— Kenn. Gloss. This quantity varies in 
aiHerent counties from 60 to 120 acres.— Whar¬ 
ton. 

CARRIOLE, or CARRACLE.—A ship 
of great burden. 

CAS FORTUIT.— See Casus Fortuitus. 

CASATA.— See Cassata. 

CASE.—(1) An action or suit; a cause; 
(2) the action of trespass on the case, as to 
which ses Trespass; (3) a written state¬ 
ment of facts drawn up for decision by the 
court, or the opinion of counsel; (4) a case 
agreed on, or case stated ( q . v.); (5) a case 
on appeal (q . v.) ; (6) a case reserved or a 
case made (g. v.) 

Case, (defined). 12 N. Y. 593, 596. 

- (synonymous with “suit”), 2 Green 

/N. J.) 442 ; 2 Murph. (N. C.) 320. 

-(in a statute). 40 Iowa 152. 

-(in State constitution). 12 So. Car. 

623. 

-(action on). 2 Nev. & M. 834. 

CASE AGREED ON—CASE 
STATED. —A statement of facts agreed 
upon by the parties, and submitted to the 
court, in order to obtain a decision upon 
the points of law involved without going 
through the forms of a regular trial. 

Case stated, (should contain facts). 3 Whart. 
(Pa.) 143. 

CASE FOR MOTION.—In English di¬ 
vorce and probate practice, when a party desires 
to make a motion, he must file, among other 
papers, a case for motion, containing an abstract 
of the proceedings in the suit or action, a state¬ 
ment of the circumstances on which the motion 
is founded, and the prayer, or nature of the de¬ 
cree or order desired. Browne Div. 251; Di¬ 
vorce Rules (1866) 147; Browne Prob. Pr. 295. 


able the appellate court to review tne evi¬ 
dence and the facts, as well as to pass upon 
alleged errors of law. Thus, where the 
ground of appeal is that the verdict is 
against evidence, or that the damages are 
excessive, a case containing all the evi¬ 
dence must be made, for a bill of excep¬ 
tions brings up for review only errors of 
law, and contains only so much of the evi¬ 
dence as is necessary to present clearly the 
application of the rulings excepted to. 
The case, as prepared by appellant, is con¬ 
sented to by the respondent, or its form 
settled by the trial judge. 

? 2. In English practice, in the Hoiuie 
of Lords and Privy Council, (1) A statement 
prepared and printed by each party to an appeal, 
showing the facts on which he relies, and con¬ 
taining references to the evidence contained in 
the appendix (q. v .); the cases, therefore, cjnes- 
pond to some extent to the pleadings in an oj di¬ 
nary action, but differ from them in being pre¬ 
pared independently, for neither party sees his 
opponent’s case until his own lias been lodged. 
(House of Lords Standing Orders in Appeals; 
Macph. P. C. Pr. 84.) (2) A written statement 

by an inferior court or judge, raising a question 
of law for the opinion of a superior court; the 
principal instances of this kind are the Ciown 
Cases Reserved ( q. v.) f and cases stated by jus¬ 
tices (q. v. y and see Appeal; Special Case). 
(3) By Stat. 22 and 23 Viet. c. 63, any court in 
her majesty’s dominions may remit a case to one 
of the superior courts in any other part of her 
majesty’s dominions, desiring it to pronounce its 
opinion on a question as to the law administered 
by it; and by Stat. 24 Viet. c. 11, the superior 
courts in her majesty’s dominions may remit a 
case to a court of any foreign State with which 
her majesty may have made a convention for 
that purpose, to ascertain the law of such State. 
Archb. Pr. 1462. 

CASE RESERVED, or CASE 
MADE.— A written statement of the 
facts proved on the trial, drawn up and 
settled by the counsel for the respective 
parties, under the supervision of the judge, 
for the purpose of having certain points 
of law, which arose at the trial, and could 
not then be satisfactorily decided, deter¬ 
mined upon full argument before the 
court in banc.— Burrill. See Special Case. 


CASE ON APPEAL.— 

1 1. In American practice, especially 
in States having reformed codes of pro¬ 
cedure, a printed document prepared by 
an appellant, containing the substance of 
the evidence and proceedings on the trial 
in the court below. It is intended to en¬ 


CASE STATED BY JUSTICES.— 
By the Stat. 20 and 21 Viet. c. 43, after the hear¬ 
ing and determination by a justice or justices of 
the peace (including metropolitan police and 
stipendiary magistrates) of any information or 
complaint under their summary jurisdiction, 
either party to the proceedings, if dissatisfied 
with the determination as being erroneous in 
point of law, is entitled to require the justices ot 
magistrate to state and sign a case, setting forth 
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the foots and the grounds of the determination, 
tor lha opinion of a divisional court of the high 
court of justice. Stone Just. 225. 

CASE TO MOVE FOR NEW 
TRIAL.— A case made by the unsuc¬ 
cessful party on a jury trial upon which 
to found a motion to set aside the verdict 
and obtain a new trial. 

Cases, (distinguished from “ causes ”). 6 Abb. 
(N. Y.) Pr. 83; 26 Barb. (N. Y.) 218. 

-- (include special proceedings and equity 

suits). 6 Abb. (N. Y.) Pr. 83; 26 Barb. (N. Y.) 
218, 221. 

- (in U. S. Constitution, Art. III. \ 2). 

Baldw. (U. S.) 394, 544; 3 Cranch (U. S.) 268; 
6 Wheat. (U. S.) 264, 379; 9 Id. 887; 32 Iowa 
223. 

CASH .—French: cause, a chest. 

Money; ready money, as distinguished 
from securities and property convertible 
into money; that which circulates as 
money. 

Cash, (defined). 1 McGloin (La.) 104; 9 
Johns. (N. Y.) 120. 

- (bank notes are). Amb. 68; 3 Atk. 

232. 

- (bank notes, when considered). 19 

Johns (N. Y.) 120, 144. 

-(bank notes are not). 3 Halst. (N. J.) 

172. 

- (bequest of). 1 Ilayw. (N. C.) 228, 

232; 11 Yes. 660. 

- (in contract, does not include gold 

dust). 1 Cal. 45. 

- (in notice of sale). 13 Rich. (S. C.) 

Eq. 210. 

- (in a will, distinction between money 

or). 1 Johns. (N. Y.) Ch. 238. 

-(sale for, defined). 8 Vt. 255. 

- (sale of land by sheriff considered a 

cash sale). 2 Watts (Pa.) 363. 

-- (synonymous with “ money ” and 

“bank notes”). 1 Burr. 457. 

treasury notes are not). 3 Conn. 534. 
where check credited as). 10 Wheat. 
(U. S.) 347. 

-(receipt for note as). 5 Johns. (N. Y.) 

68 . 

CASH ACCOUNT. —An account of 
moneys received and expended, the re¬ 
ceipts being entered on the debit side, and 
the expenditures on the credit side. 

Cash advanced, (in particulars of demand). 
8 Bing. 371. 

CASH-BOOK. —An account book in 
which merchants and others keep their 
C&dh accounts (q. v.) 

Cash had to my usr (in state of demand in 
•rice's court). Penn. (N. J.) 464. 


CASH NOTE.—A bank note of a provin¬ 
cial bank rr of the Bank of England. It is 
considered as cash for all purposes, a Bank of 
England note being, since 3 and 4 Will. IV. 
c. 98, \ 6, a legal tender even for all sums above 
£5, excepting of course at the Bank of England 
itself or its branch banks.— Brown. 

Cash note, (defined). 6 Mass. 188. 

- (what regarded as). 4 Mass. 245. 

Cash payment, (defined). 6 Md. 37, 51. 

CASH-PRICE.—The price of a thing 
payable at the time of sale or delivery, as 
distinguished from the price (generally 
somewhat greater) where credit is given. 

CASHIER.—(1) A person entrusted 
with the monetary interests, or custody of 
the funds, of a public company, bank or 
other moneyed corporation, partnership 
or individual. (2) To “cashier” is to dis¬ 
charge; to deprive of office—chiefly used 
in military law. 

Cashier, (acts of, how considered). 8 Wheat. 
(U. S.) 360; 3 Wheel Am. C. L. 479. # 

- (agreement, in discharge of his duties). 

6 Pet. (U. S.) 51. 

- (authority to indorse bills and notes). 

3 Mas. (U. S.) 506; 3 Wheel. Am. C. L. 493. 

- (bond of). 12 Wheat, (LI S.) 66 ; 14 

Serg. & R. (Pa.) 405, 421. 

- (responsibility of). 1 Pet. (G. S.) 46. 

Cashier countersigning a note, (how far 
bank liable). 5 Wheat. (U. S.) 336. 

Cashier of bank endorsing note, (held a 
party to the paper). 2 Hill (N. Y.) 451. 

Casks of spirits, (trover for). 2 Ld. Raym. 
824. 

CASSATA, or C ASS ATUM.—A house 
with land sufficient to maintain one family.— 
W harton. 

CASSATION.—In French law, (1) a mak¬ 
ing null or void of any unjust or illegal act or 
decision; (2) the court of last resort. 

CASSETUR BILLA.—An entry made 
on the record in a proceeding in the mayor’s 
court when the plaintiff withdraws his action 
before the defendant demands the declaration or 
bill. (Brand. For. Att. 109.) It is so called 
from being a prayer by the plaintiff' that the 
bill may be quashed. The proceeding was also 
used in actions in the superior courts commenced 
by bill, when the plaintiff’ found that his action 
was misconceived, and wished to commence & 
fresh one. Tidd Pr. 683. See Cassetur Breve. 

CASSETUR BREVE.—Let the writ be 
quashed. In the old common law practice, when 
the defendant in an action pleaded a sufficient 
plea in abatement, and the plaintiff could not 
deny it or demur, and did not wish to amend his 
declaration, he might enter on the roll a judg¬ 
ment that the writ be quashed, in order that he 
might be enabled to commence & new action. In 
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practice. the prayer of judgment that the writ be 
quashed, and si want that it be so, were copied on 
paper, and delivered to the defendant’s attorney 
or agent, the same ;is a pleading, and very often 
no entry was made on the roll or judgment 
signed. Chit. Pr. 1487. 

CASSOCK, or CASSUXjA. — A gar¬ 
ment worn by a priest. 

CAST.— Defeated at law; condemned in 
costs or damages. 

Cast away, (a ship, effect on insurance). 4 
Dali. 417. 

-(right of owner of vessel to). 1 Wash. 

C. C. 363. 

CASTEL, or CASTLE.—A fortress 
in a town; the principal mansion of a 
nobleman.— 3 Inst . 31. 

CASTELLAIN.—The lord, owner or cap- 
ta’n of a castle; the constable of a fortified 
house; a person having the custody of one of 
the crown mansions; an officer of the forest.— 
Bract.; JIanw. 

CASTELLANUS.—A castellain; the 
keeper, or constable of a castle.— Spel. Gloss. 

C ASTELL ARIUM.—The precinct or jur¬ 
isdiction of a castle. 

CASTELLARUM OPERATIC).—Cas¬ 
tle-work or service and labor done by inferior 
tenants for the building and upholding of castles 
of defence; towards which some gave their per¬ 
sonal assistance, and others paid their contribu¬ 
tions.— Wharton . 

CASTIGATORY.—A certain engine of 
correction, otherwise called the tre-bucket, tum¬ 
brel tymborella } cucking-stool, scolding-school, 
ducking-stool, goginstole y and cokestole , corrupted 
from choaking-stool. It was a punishment pro¬ 
vided for scolding women, wherein they were 
plunged or soused over head in the water.— 
Wharton. It was also called cathedra stercor - 
alts, end by the Saxons scealjing stole , and an¬ 
ciently inflicted on brewers and bakers trans¬ 
gressing the laws, who were ducked in stercore 
(in stinking water).— Domesday Book . 

CASTING VOTE.—The vote given 
by the chairman or president of a delib¬ 
erative assembly, when the suffrages of 
the meeting are equal. Thus, in the house 
of commons, (or the house of representa¬ 
tives,) the speaker declares the numbers 
after a division, but is not required to re¬ 
cord his own vote unless the numbers are 
even, and then he must vote one way or 
the other, in order that the house may 
come to Borne decision upon the question 
which has been put from the chair. It is 
% difficult and delicate office to give an 


opinion under such circumstances, espe¬ 
cially when it is the duty of the speaker 
to withdraw himself as much as possible 
from the contentions of parties; and, there¬ 
fore, when the question relates to the stage 
of a hill—as for the second reading, for 
instance—it is usual for him to vote for 
the “ayes,” in order to give the house an 
opportunity of reconsidering the bill in a 
future stage. In committees, some mis¬ 
conception appears to have existed as to 
the precise nature of the chairman’s right 
of voting. In 183G the house of commons 
was informed that the chairman of a select 
committee had first claimed the privilege 
to vote as a member of the committee, and 
afterwards, when the voices were equal, of 
giving a casting vote as chairman, and that 
such practice had of late years prevailed 
in some select committees; when it was 
declared by the house that, according to 
the established rules of parliament, the 
chairman of a select committee can only 
vote when there is an equality of voices. 
(91 Comm. Jour. 214.) This error was very 
probably occasioned by the practice of 
election committees, which was, however, 
confined to them, and only existed under 
the provisions of acts of parliament.— 
Wharton. In the United States the presi¬ 
dent of the senate has no vote unless there 
is a tie, in which case he casts a casting 
vote. 

Casting vote, (in statute relative to religions 
corporations). 48 Barb. (N. Y.) 603. 

CASTLE-YARD, or CASTLE- 
WARD.—A form of tenure by knight-service, 
the duty of persons holding land by such a tenure 
being “ to ward a tower of the castle of their" lord, 
or a door or some other place of the castle, upon 
reasonable warning, when their lords hear that 
the enemies will come, or are come in England.” 
Litt. \ 111; Co, Litt. 82 b. See Knight’s Ser¬ 
vice; Tenure. 

CASTRATION. —The act of depriv¬ 
ing of the testicles. When done to a man 
maliciously, it is mayhem, and punishable 
in the United States by fine and imprison¬ 
ment. In the old English law, it was pun¬ 
ished by similarly depriving the offender, 
and the civil law punished it with death.— 
Bouvier. 

C ASTRTTM.—In the Roman law, a camp 
in old English law, a castle. 


M 
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CASU CONSIMILI. —A writ of entry, 
granted where a tenant by the curtesy, or tenant 
for life, alienated in fee, or in tail, or for another’s 
life, and was brought by him in reversion against 
the party to whom such tenant so alienated to his 
prejudice, and in the tenant’s lifetime.— Termes 
de la Ley. 

CASU PROVISO.— An obsolete writ of 
entry, given by the Stat. of Gloucester, c. 7, 
where a tenant in dower alienated in fee, or for 
life, &c., and it lay for him in reversion against 
the alienee. Fitz. N. B. 205. 

CASUAL. —That which happens acci¬ 
dentally ; or is brought about by causes 
unknown or as to which nothing is sug¬ 
gested; without reason, in a legal point of 
view.— Abbott, 

CASUAL EJECTOR.— The nominal 
defendant, Richard Roe, in an action of eject¬ 
ment is so called, because by a legal fiction he is 
supposed casually, or by accident, to come upon 
the land or premises, and turn out the lawful 
possessors. See Ejectment. 

CASUAL EVIDENCE.—A phrase 
used to denote (in contradistinction to 
“pre-appointed evidence”) all such evi¬ 
dence as happens to be adduceable of a 
fact or event, but which was not prescribed 
by statute, or otherwise arranged before¬ 
hand to be the evidence of the fact or 
evejit.— Brown, 

CASUAL PAUPER. —A poor person 
who, in England, applies for relief in a parish 
other than that of his settlement. The ward in 
the work-liouse to which they are admitted is 
called the “ casual ward.” 

Casual pooe, (defined). 2 Harr. (N. J.) 405. 

CASUALTIES OF SUPERIORITY. 

—In the Scotch law, certain emoluments going 
from the tenant to the superior lord ; called casu¬ 
alties, because depending upon uncertain events, 
as opposed to the feu-duty or rent, which was 
payable at fixed and stated times.— Bell Diet. 

Casualties of wae, (in life insurance policy). 
48 N. Y. 34. 

CASUALTY. —An accident (q. v .) 

Casualty, (unjust condemnation is). 2 Johns. 
(N. Y.) Cas 127/160. 

CASUS. —(1) A case at law; a cause of ac¬ 
tion. (2) An event or occurrence; a circum¬ 
stance, or combination of circumstances; a 

chance. 

CASUfc** BELLI.— An occurrence giving 
rise to, or justifying war. 


CASUS FCEDERIS.—A case stipulated 
by treaty, or which comes within the terms of a 
compact. 

CASUS FORTUITUS.—An inevitable 
accident, occasioning a loss which could not ha\e 
been prevented by human effort or sagacity. (3 
Kent Com. 216, 300.) Such an event excuses a 
carrier or ship-owner from liability for losses 
occurring during transportation. See Acci¬ 
dent ; Act of God. 

Casus fortuitus non est sperandus, 
et nemo tenetur devinare : A fortuitous 
event is not to be expected, and no one is bound 
to foresee it. 4 Co. 66. 

Casus fortuitus non est supponen- 
dus : A fortuitous event is not to be presumed. 

CASUS MAJOR.—An extraordinary or 
unusual casualty, such as fire or shipwreck. Story 
Bailm. $ 240. 

CASUS OMISSUS.—A case unprovided 
for by statute, in which event the common law 
prevails. 

Casus omissus et oblivioni datus 
disposition! communis juris relinqui- 

tur : A case omitted and consigned to oblivion 
is left to the disposal of the common law. 5 
Rep. 38. 

CAT.—(1) The master of a ship, freighted 
with goods, which are the subject of depredation 
by rats, is bound to have cats on board, or he 
cannot charge the insurer. (2) The instrument 
with which criminals are flogged. It consists of 
nine lashes of whipcord tied on to a wooden 
handle. 

CAT ALL A.—Chattels. The woiai, among 
the Normans, primarily signified only beasts of 
husbandry, or, as they are still called, “cattle;” 
but, in a secondary sense, the term was applied 
to all moveables in general, and not only to these, 
but to whatever was not a fief or feud. 1 Steph. 
Com. (7 edit.) 280. 

Catalla just© possessa amitti non 
possunt : Chattels justly possessed cannot be 
lost.— Jenk . Cent. 28. 

CATALLA OTIOSA. — (1) Inanimate 
goods and chattels, as distinguished from ani¬ 
mals. (2) Idle or unworked animals, as distin¬ 
guished from beasts of the plow; called also 
animalia otiosa. 

Catalla reputantur inter minima in 
lege: Chattels are considered in law among 
the least things.— Jenk . Cent. 52. 

CATALLACTICS.—Thesciengp of politi¬ 
cal economy. 

CATALLIS CAPTIS NOMINE DIS- 
TRICTIONIS.—An obsolete writ that lay 
where a house was within a borough, for rent 
issuing out of the same, and which warranted 
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the taking of doors, windows, &c,, by way of dis¬ 
tress.— 0. X. B. Go. 

CATALLIS REBBENBIS—An obso¬ 
lete writ that lay where goods delivered to a 
man to keep till a certain day were not, upon 
demand, redelivered at the day.— Reg . Orig. 139. 

CATALLUM.— A chattel. Most frequently 
used in the plural form, catalla (9. t.) 

C A T A L S. — Goods and chattels. See 
Catalla. 

CATANEUS.—A tenant in capUe (q. v .) 

CATAPULT A.—A warlike engine to shoot 
darts; a cross-bow. 

CATASCOPUS.—An archdeacon .—Du 
Cange . 

CATCHING BARGAIN.— A bargain 
for a loan or payment of money made on 
oppressive, extortionate, or unconscionable 
terms, between a person having money and 
another person having little or no property 
immediately available, but having property 
in reversion or expectancy. Relief against 
the unreasonable part of such a bargain is 
generally granted to the borrower. (Earl 
of Chesterfield v. Janssen, 2 Ves. Sr. 125; 
1 White & T. Lead. Cas. 483; Earl of Ayles- 
ford v . Morris, L. R. 8 Ch. 484; Poll. Cont. 
529. See Expectant Heir.) Formerly, the 
rule was, that mere inadequacy of price 
was a sufficient ground for rescinding a 
sale or other dealing with a reversion, but 
this rule has been abolished, and it is now 
a question in each case, whether there has 
been fraud or unfair dealing. Stat. 31 and 
32 Viet. c. 4. 

Catching bargains, (what are). 1 Atk. 
301-356. 

Catchings, (in policy of insurance on whaling 
vessel). 1 Story (U. S.) 603; 4 Law Rep. 297. 

CATCHLANB.—Land in Norfolk, so 
called because it is not known to what parish it 
belongs, and the minister who first seizes the 
tithes of it, by right of pre-occupation, enjoys 
them for that year.— Cowel. 

C ATC HPOLE.—A sherifl’s officer or 

bailiff’ (q. v.) 

CATER COUSIN.—According to Black- 
stone, a corruption of quater cousin .— Bl . Law 
Tr, 6. . 

CATHEBR A T1.—In ecclesiastical law, (1) 
a tract set apart for the service of the church.— 
Bouvier . (2) The church of the bishop, or prin¬ 

cipal church of the diocese. 


CATHOLIC CREBITpR.—In the 

Scotch law, a creditor whose debt is securer on 
all or several distinct parts of the debtor's prop 
erty.— Bell Diet 

CATONIANA REG U LA. —In the 

Roman law, the rule which is commonly ex¬ 
pressed in the maxim, Quod ab initio non valet 
tractu temporis non convalebit , meaning that what 
is at the beginning void by reason of some tech¬ 
nical (or other) legal defect will not become valid 
merely by length of time. The rule applied to 
the institution of haeredes t the bequest of legacies, 
and such like. The rule is not without its 
application also in English law ; e. g. a married 
woman's will (being void when made) is not 
made valid merely because she lives to become a 
widow.— Brown . 

Cattle, (in a statute). 47 Ill. 462; L. R. 9 
Ex. 176. 

- : — (in statute punishing trespasses by). 2 

Sawy. (U. S.) 148. 

-(in penal Btatute). 1 Bl. Com. 88; 2 

Russ. Cr. L. 498. 

-(in estray law). 27 Tex. 726. 

-(in exemption law). 48 Me. 410. 

- (in indictment). 1 Leach C. C. 72. 

-(includes what). 2 Sawy. (U. S.) 148. 

- (includes horses). 2 W. Bl. 721; L. 

R. 4 Q. B. 582. 

-(includes horses and mares). L. R. 4 

Q. B. 582. 

-(includes homes, mares and colts). 2 

East P. C. 1076; 1 Leach C. C. 72; 2 W. Bl. 721. 
includes geldings). 1 Lew. 229. 
includes mules and asses). 47 HL 

462. 

-(includes sheep and swine). 21 Wall. 

(U. S.) 294; 1 Russ. & Ry. 77. 

-(does not include buffaloes). 22 Mo. 

458. 

CATTLE GATE. —The customary right 
to pasture cattle on another's land. See 34 Eng. 
L. & Eq. 511. 

CATTLE INSURANCE SO¬ 
CIETIES. —Societies established and reg¬ 
istered under the Friendly Societies Act, 1875. 
for insurance against loss of neat cattle, sheep, 
lambs, swine and horses by death from disease cc 
otherwise. (Friendly Soc. Act, 1875, c. 8, $ 2.) 
In their constitution and management, Buch 
societies resemble friendly societies ( q. v.) They 
were introduced during the panic caused by the 
cattle plague of 1866. Fourth Report of Friendly 
Soc. Comm, cxlix.; Davis Friend. Soc. 57. 

CAUBA TERR^l. —A land's end, or the 
bottom of a ridge in arable land.— Cowel. 

CAUSA. —A cause (q. v.) or reason ; an ac¬ 
tion or Buit pending; a consideration, or condi¬ 
tion of a contract. In the ablative case, by 
reason of. The word is used chiefly in the 
phrases given below. 

CAUSA CATJSANS.—The immediate 
cause; the last link in the chain of causation. 
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CAUSA DATA ET NON SE- 

CUT A.—Consideration given and not fol¬ 
lowed. The name of an action in the civil law, 
brought to recover a thing given, provided a cer¬ 
tain event should happen, which event did not 
happen.— BurrUl. * 

Causa et origo est materia negotii: 
The cause and origin is a material part of a 
thing. 1 Co. 99. 

CAUSA J ACTIT ATIONIS MAR- 
ITAGII.—A form of action which anciently 
lay against one who boasted or gave out that he 
or she was married to the plaintiff. 3 Bl. Com. 
93. 

CAUSA MATRIMONII PR^ILO- 
CUTI.—A writ which lay where a woman 
gave lands to a man in fee-simple, Ac., to the 
intent that he should marry her, and he refused 
to do so in any reasonable time, being thereunto 
required.— Reg. Orig. 66 . Abolished by 3 and 
4 Will. IV. c. 27 — Wharton. 

CAUSA MORTIS.—In prospect of death. 
See Donatio Mortis Causa. 

CAUSA PROXIMA.—The same as causa 
causans (q.v.) 

Causa proxima, non remota spec- 
tatur : The immediate, not the remote cause 
is to be regarded. 

CAUSA REI.—Accessory or appurtenant 
things. Things which would have gone along 
with something withheld.— Du Cange. 

CAUSA SCIENTLffi PATET.—The 

reason of the knowledge is obvious. A phrase 
used in depositions of witnesses in the Scotch 
practice. 

Causa vaga ©t incerta non est causa 
rationabilis : A vague and uncertain cause is 
not a reasonable cause. 5 Co. 57. 

CAUSAM NOBIS SIGNIFICES 
QUARE .—A writ addressed to a mayor of a 
town, Ac., who was by the king’s writ com¬ 
manded to give seizin of lands to the king’s 
grantee; on his delaying to do it, requiring him 
to show cause why he so delayed the perform¬ 
ance of his duty.— Blount; Cowei . 

CAUSARE.—To cause. In old English 
and civil law, to litigate; to conduct a cause. 

CAUSATOR.—A litigant; the manager 
of another’s suit, or cause. 

CAUSE — 

§ 1. The different meanings of cause 
are: in the civil law, consideration or 
motive; in pleading, reason or motive; in 
practice, a suit or action, any question, 
civil or criminal, contested before a court 
of justice.— Bouvier . 


2 2 . In England, before the Judicature Act 
1873, cause was the generic term for ordinary 
civil proceedings, whether at law or in equity, 
and therefore included actions and suits, but not 
statutory proceedings in equity, commenced by 
petition, motion, summons, Ac., which were 
and are known as “ matters” (q.v.) Since the 
judicature acts came into operation, the word. 
“cause” has practically been superseded by 
“action” (q.v.) 

§ 3. In the ecclesiastical courts, causes 
are divided into plenary and summary. “ Plenary 
eauses are those in which the order and solemnity 
of the law is exactly to be observed, so that if' 
there be the least infringement or omission of 
that order, the whole proceedings are annulled ; 
and in these there must be a contestation of suit, 
a term to propound all things, and a term to 
conclude. Summary causes are those in which 
such order is dispensed with.” 3 Rog. Ece. L. 
716 ; Martin v . Mackonochie, 3 Q. B. D. 755 ; 4 
Id. 697. See Litis Contestatio. 

Cause, (distinguished from “case”). 18 Conn. 
(App.) 10. 

-■ (in a statute). 85 Ill. 155. 

- (in act conferring jurisdiction). 1 Abb. 

(U. S.) 28, 33. 

-(as used in the civil law). 1 La. Ann. 

192 . 

CAUSE-BOOKS. —Books kept in 
the central office of the English Supreme 
Court, in which are entered all writs of sum¬ 
mons issued in the office. Rules of Court, v. 8 . 

CAUSE-LIST. —An official list of actions, 
demurrers, petitions, appeals, Ac., set d'wn for 
trial or argument in open court; similar to the 
American “calendar” or “docket” (q. v.) 

CAUSE OF ACTION.— 

2 1. The fact or combination of facta 
which gives rise to a right of action. 
Thus, in the case of a simple tort, ( e . g . 
an assault or trespass,) the cause of action 
is the wrongful act; in the case of a breach 
of contract, the cause of action consists 
of two things, the making of the contract 
and breach of it, and each of these may 
be more or less complicated. (Dieey Part. 
6 .) The phrase is of importance chiefly 
with reference to the statutes of limitation 
and the jurisdiction of certain courts. 
Thus, if A. incurs a debt while he is 
abroad, the cause of action is not com¬ 
plete, and, therefore, the statute of lim¬ 
itations does not begin to run until he 
brings himself within the jurisdiction of 
the courts. (Douglass v. Forrest, 4 Bing, 
686 .) Again, the jurisdiction of a court 
is frequently limited to cases where the 
cause of action arises within a certain 
district or county. Here the phrase may 
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mean either the cause of action in the 
proper sense of the word, (called, for dis¬ 
tinction, the “ whole cause of action/') or 
the act on the part of the defendant which 
completes the cause of action, e. g. the 
breach of a contract 

$ 2. Cause of action sometimes means 
a person having a right of action. Thus, 
where a legacy is left to a married woman, 
and she and her husband bring an action 
to recover it, she is called in the old books 
the “ meritorious cause of action." Rose 
v. Bowler, 1 H. Bl. 108. 

Cause of action, (defined). 83 N. Y. 160; 
L. K. 8 C. P. 107. 

-(what is). 3 Binn. (Pa.) 280, 284. 

-(synonymous with “right of action"). 

26 How. (X. Y.) Pr. 501, 507. 

-(distinguished from “chosein action”). 

10 How. (X. Y.) Pr. 1 . 

-(in a code of procedure). 1 Civ. Pro. 

290. 

—- (in a statute). 2 Green (N. J.) 260. 

- (in act defining jurisdiction). 4 Robt. 

(X. Y.) 671, 672. 

- (in procedure -act). L. R. 6 Ex. 46; 

L. R. 7 Q. B. 573. 

- (on a Scotch judgment). 4 Bing. 686 . 

-(under statute of limitations). 5 Barn. 

<k Aid. 213. 

-(when arises, under contract). 3 Johns. 

(X. Y.) 137. 

-(when considered to have accrued). 1 

Chit. Gen. Pr. 765. 

-(within jurisdiction of justice of the 

peace). 17 Serg. & R. (Pa.) 371. 

Cause or matter, (in a statute). 36 Wis. 
558. 

Cause to be done, (in a statute). 1 Green 
(X. J.) 99. 

Caused goods to be seized, (in state of de¬ 
mand in justice’s court). South. (N. J.) 107. 

Causes, (civil and criminal). 1 Abb. (U. S.) 
28, 33. 

Causes and suits, (in a statute). 1 Hen. & 

M. (Va.) 515. 

CAUSES CELEBRES. —Celebrated 
cases. A work containing reports of the 
decisions of interest and importance in 
French courts in the 17th and 18th centu¬ 
ries. The first series, in 22 vole., is by 
Gayot de Pitival; the second, called the 
Nouvelles Carnes Celebres , in 15, by Des Es- 
3 arts. The term (in the singular) is ap¬ 
plied to any cause of great interest and 
importance. 

Causes to pay, (in a covenant). 1 Str. 231. 

CAUSIDIOTJS .—In the civil law, a 
pleader; one who argued a cause ore terms .— 
BurrUl. 


Causing and occasioning, (in an indict 
ment). 3 Barn. & Ad. 184. 

Causing apprentice to abscond, (indict¬ 
ment will not lie for). 6 Mod. 99, 100. 

Causing poison to be taken, (what consti¬ 
tutes). 4 Carr. & P. 369. 

CAUTIO. —In French, civil and Scotch law, 
security; either for the performance of some aot, 
in the nature of bail, or a pledge of goods. 

CAUTIO FIDEJUSSORIA. — See Cau¬ 
tion, l 4. 

CAUTIO JURATORIA. — See Caution. 

2 4. 

CAUTIO PIG-NORATITIA. — See Cau¬ 
tion, l 4. 

CAUTIO PRO EXPENSIS.—Security 

for costs. 

CAUTIO USUPRUCTUARIA. — Se¬ 
curity given by a tenant for life against the com¬ 
mission of waste or other injury to the property. 

CAUTION—CAUTIONER.— 

$ 1. In English real property law.— 

By the Land Transfer Act, 1875, regulating the 
registration of land, any person interested under 
any unregistered instrument, or interested as a 
judgment creditor, or otherwise howsoever, in 
any land or charge registered in the name of 
any other person, may lodge a caution with the 
registrar to the effect that no dealing with such 
land or charge be had until notice has been 
served on the cautioner or person who has 
lodged the caution. $ 54. 

£ 2. Before registration. —And by section 
60 of the same act, any person claiming such an 
interest in any land not already registered, as 
entitles him to object to any disposition thereof 
being made without his consent, may lodge a 
caution with the registrar to the effect that the 
cautioner is entitled to notice of any application 
for the registration of the land. 

\ 3. Effect.—A caution on land is like a dis¬ 
tringas (q. v.) on stock ; it gives the cautioner no 
interest in the land (J 64), but merely entitles 
him to a notice, so as to enable him to take pro¬ 
ceedings (e. g. obtain an injunction or issue an 
execution) before any dealing with the land, by 
which his right might be barred, can take place. 
Cautions, like distringases , will probably be used 
chiefly by cestuis que trust , to prevent unauthor¬ 
ized dealings with the land by their trustees. 
See Caveat ; Distringas ; Inhibition ; Re¬ 
striction. 

2 4. In ecclesiastical law, a caution is a 
security for the performance of a duty, and ia 
said to be of three sorts ; ( 1 ) cautio jidejussoria } 
as where the person binds himself with sureties 
to do something; ( 2 ) cautio pignoratitia or realis, 
as where he engages goods or mortgages land for 
the performance; and (3) cautio juratoria } where 
he takes a corporal oath to perform the duty. 4 
Phillim. Ecc. L. 1414; Gibs. Cod. 1063. 

CAUTIONARY. —In the Scotch law, an 
instrument in which a person binds himself flB 
surety for another. 
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CATJTIONE ADMITTENDA.—A writ 
which lies against a bishop who holds an ex¬ 
communicated person in prison for contempt, 
notwithstanding he offers sufficient caution or 
security to obey the orders and commandment 
of the church for the future.— Reg. Orig . 66 . 

CAUTIONER.—(1) A surety; a bondsman. 
(2) One who files a caution ( q. v.) 

CAUTIONNEMENT—In French law, 
the same as becoming surety in English law. 

CAVEAT—CAVEATOR.— 

§ 1. In patent law. —A caveat is a 
notice filed, or entry made in the books 
of a govenment office, registry or court, to 
prevent a certain step being taken with¬ 
out previous notice to the person filing or 
entering the caveat (sometimes called the 
caveator). Thus, where a person wishes 
to prevent the granting of letters patent, 
to any one else, for an invention which he 
is perfecting, he files a caveat at the patent 
office, which entitles him (for one year) to 
notice of any application for a patent for 
the invention described in the caveat. A 
caveat may be renewed from year to year 
by paying a fee of ten dollars. 

§ 2. In probate practice, a caveat is 
entered by a person who wishes to oppose 
the probate of a will, or the issue of letters 
of administration, and has a sufficient in¬ 
terest to enable him to do so. It is a notice 
to the proper officer or court requiring 
them to let nothing be done in the goods 
of the deceased, i . e. to let no grant be 
issued, unknown to the caveator. 

\ 3. Caveat against arrest. —In Eng¬ 
lish admiralty practice, where the owner of a 
ship, or cargo, &c., knows that an action is about 
to be instituted, and wishes to avoid the incon¬ 
venience of his property being arrested, he may 
enter a caveat against the issue of a writ of 
summons, on filing an undertaking to enter an 
appearance and give bail in any action which 
may be instituted against the property; if, not¬ 
withstanding the caveat, a person causes the 
property to be arrested, without good reason, he 
is liable to be condemned in costs and damages. 
Wms. & B. Adm. 197. 

$ 4. Caveat against release. —The Ad¬ 
miralty Court Rules, 1359, provide that where 
a solicitor desires to prevent the release of any 
property under arrest, he shall file in the regis¬ 
try a praecipe, and thereupon a caveat against 
the release of the property shall be entered in 
the caveat release book, so as to prevent the 
release of the property without notice to him. 
A person entering a caveat without sufficient 
reason is liable for costs and damages. (Wms. 
& B; Adm. 196; Rose. Adm. Pr. 117.) It is to 
be remarked that the Rules of Court under 


the Judicature Act contained some provision! 
on this subject (v. 12 ), which were afterwards 
repealed by the Rules of December, 1875. 

\ 5. In ecclesiastical practice, a caveat 
is entered in a spiritual court, to prevent a license, 
dispensation, faculty, institution, or the like, from 
being granted without the knowledge of the 
party who enters it. Phillim. Ecc. L. 1279. 

Caveat, (in a statute). 9 Phil. (Pa.) 141. 

CAVEAT EMPTOR.—Let the buyer 
beware. 

§ 1. In sales of chattels. —A maxim 
employed in the law to signify that when 
a buyer of goods has required no warranty, 
he takes the risk of quality upon himself, 
and has no remedy if he chooses to rely 
on the bare representation of the vendor, 
unless he can show that representation 
to be fraudulent. (Benj. Sales 498.) To 
this rule there are many exceptions. 
Thus, if a chattel is made or supplied 
to the order of the purchaser, there is an 
implied warranty that it is reasonably fit 
for the purpose for which it is ordinarily 
used, or for the special purpose intended 
by the buyer, if that purpose was commu¬ 
nicated to the vendor. (Id. 525.) It has 
not yet been decided, in England, whether 
on a sale of an ascertained specific chattel 
by an innocent vendor, he thereby war¬ 
rants the title to it, though it is clear that 
if he knows he has no title, and conceals 
that fact from the buyer, he is liable for 
fraud. (Id. 511.) There are, however, 
numerous decisions in the United States, 
that on every such sale there is an implied 
warranty of title, if the thing sold is in the 
possession of the vendor at the time of 
the sale. See Warranty. 

£ 2. In sales of real property, the 
purchaser can only be relieved, either at 
law or in equity, on account of defects in, 
or incumbrances upon, the property pur¬ 
chased, where the covenants in his deed 
afford the right of protection, unless fraud 
or false representation on the vendor’* 
part be shown. 

Caveat emptor, (defined). 124 Mass. 431; 
125 Id. 166; 126 Id. 10; 1 Serg. & R. (Pa.) 52; 
3 Yeates (Pa.) 534. 

-(explained). 5 N. Y. 73, 81. 

-(rule as to). 7 Halst. (N. J.) 333; 3 

Pa. 447 ; 2 Munf. (Va.) 314; 4 Rand. (Va.) 8 ; 
1 Wash. (Va.) 41; 2 Id. 69, 70. 

- (when maxim applies). 20 John* 

(N. Y.) 196; 11 Wend. (N. Y.) 81; 12 Id 574- 
14 Id. 35; 17 Id. 275. 
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Caveat emptor, (when maxim fails to 
apply). 9 Woiui. (N. Y.) 28. 

-(in judicial sale). 58 Ala. 117; 3 

Watts (PiO 490; 8 Wheel. Am. C. L. 348, 350. 

-(in real property law). 56 Ala. 473; 

2 Dali. [V. 80 91. 

- (as applied to the quality of land). 

2 Day (Conn.) 123, 136. 

-(in sale of land by sheriff). 5 Serg. & 

R. (Pa.) 225; 9 Id. 156; 6 Watt® (Pa.) 140. 

Caveat venditor, (explained). 18 Wend. 
(N. Y.) 449, 453. 

Caveat viator, (explained). 10 Exch. 
771, 774. 

CAVERS.—Offenders relating to the mines 
in Derbyshire, who are punishable in the Bergh - 
mote or Miners’ Court.— Jacob . 

CEAP.—A bargain; anything for sale; a 
chattel; also cattle, as being the usual medium 
of barter. Sometimes used instead of ceapgild 
(q. t.)—TTflarfott. 

CEAPGELD.—Payment in cattle; market 
price; a species of ancient forfeiture.— Spel. Gloss . 

Cease, (in a legacy). Coop. Ch. 145. 

Ceased to be thereon, (in a statute concern¬ 
ing schools). 63 Me. 189. 

CEDE. —To assign or transfer. Gen¬ 
erally used of transfers between states or 
governments. See Cession. 

Cede, (in a will). 1 Harr. (N. J.) 181. 

CEDENT.—A Scotch term for an assignor. 

Cedo, (in Mexican grant). 26 Cal. 88. 

CEDULA.—(1) A schedule; a written obli¬ 
gation to pay money under private signature. 
(2) A citation affixed to an absconder’s door 
notifying him to appear and answer the charge 
made against him.— Bmnder. 

CEDULE.—In the French law, a note in 
writing .—Burr Hi 

CELATION.—Concealment of pregnacy or 
delivery.— Dunylizon Med . Diet . 

CELDRA.— A chaldron; a grain measure. 

Celebrate, (a marriage). 6 Halst, (N. J.) 19. 

CELIBACY. — Latin; czUbatnt . 

An unmarried or single state of life. 

Cellar, (in a statute). L. R. 9 Q. B. 42. 

CELLERARItJS.—A butler in a mon¬ 
astery ; sometimes in universities called “ manci¬ 
ple ” or “ caterer.”— Wharton. 

CEMETERY. —Gbeex: xotnrjTrjpcov, 
from XOtfl6.iL>, to set to sleep. 

A place of burial, differing from a 
*hurcn-yard by ita locality and incidents ; 


by its locality, as it is separate and apart 
from any sacred building used for the 
performance of divine service; by its inci¬ 
dents, that inasmuch as no vault or bury- 
ing-place in an ordinary church-yard can 
be purchased for a perpetuity, in a ceme¬ 
tery a permanent burial-place can be 
obtained. See Burial, 2 3. 

Cemetery, (in act defining misdemeanors). 
9 Ind. 172. 

- (in general statutes of Massachusetts). 

103 Mass. 104. 

CENDUL-ZE. —Small pieces of wood laid 
in the form of tiles to cover the roof of a house; 
shingles.— Cowel. 

CENEGILD. —An expiatory mulct paid by 
one who killed another, to the kindred of the 
deceased.— Spel. Gloss . 

CENELL^l. —Acorns from the oak. 

CENNINGA. —Notice given by a buyer to 
a seller that the thing sold was claimed by an¬ 
other, in order to enable him to appear and 
justify the sale. — Wharton. 

CENS. —In French Canadian law, an annual 
tribute or due reserved to a seignior or lord, and 
imposed merely in recognition of his superiority. 
— Guyot Inst. ch. 9. 

OENSARIA. —A farm, or house and land 
let at a standing rent.— Cowel. 

CENSARII. —Farmers.— Blount. Taxable 
farmers.— Cowel. 

CENSIVE. —Tenure by cens (q. r.) 

CENSITAIRE. —A tenant by cens ( 9 . v.) 

CENSO. —An annuity; ground rent.— Bvr~ 
rilL 

CENSUALES. —A species or class of the 
oblati or voluntary slaves of churches or mona&» 
teries, i. e , those who, to procure the protection 
of the church, bound themselves to pay an annual 
tax or quit-rent only of their estates to a church 
or monastery. Besides this, they sometimes en¬ 
gaged to perform certain services.— Wharton. 

CENSTJMETHIDTJS, or CENSU- 
MORTHIDUS. —A dead rent, like that which 
is called mortmain. — Blount; Cowel . 

CENSURE. — In ecclesiastical law, a 
spiritual punishment, consisting in withdrawing 
from a baptized person (whether belonging to 
the clergy or the laity) a privilege which the 
church gives him, or in wholly expelling him 
from the Christian communion. (Phillim. Ecc. 
L. 1367.) The principal varieties of censures 
are; admonition, degradation, deprivation, ex- 
communication, penance, sequestration, suspen¬ 
sion. See those titles. 
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CENSUS. —( 1 ) A numbering of the 
people, and an account of their wealth 
and industries. It takes place, both in 
England and the United States, once in 
every ten years. (2) In old law, a tax, 
tribute, or yearly rent. 

CENSUS REGALIS.—The annual rev¬ 
enue or income of the crown.— Wharton . 

CENT .—Latin: centum , one hundred. 

The least in value of American coins, 
being the one-hundredth part of a dollar. 
It weighs seventy-two grains, and consists 
of copper and nickel, the former eighty- 
eight per centum and the latter twelve. (11 
U. S. Stat. at L. 163,164.) This is the cent 
provided by the act of congress of Febru¬ 
ary 21 st, 1857, the one in use previous to 
that time was composed wholly of copper, 
and was much larger and heavier than the 
one in present use. 

CENTENA.—In old law: (1) A district 
containing one hundred freemen. (2) One hun¬ 
dred pounds ; a hundred weight. 

OENTENARII.—Petty judges, under¬ 
sheriffs of counties, that had rule of a hundred 
( centena) y and judged smaller matters among 
them. 1 Vent. 211. 

CENTENI.—The principal inhabitants of 
a district composed of different villages, origin¬ 
ally in number a hundred, but altenvards only 
called by that name.— Wharton. 

CENTESIMA.—The one hundredth part. 
Used in the Roman law to denote the rate of 
interest, i. e. one per centum per month, or 
twelve per centum a year, the highest rate of 
interest allowed, and called usurice centesimce . 
2 Bl. Com. 462, n. (m). 

CENTRAL CRIMINAL COURT.— 

A court having jurisdiction to try all offences 
committed within the city of London, the county 
of Middlesex, and certain suburban parts of 
Essex, Kent and Surrey. The judges or com¬ 
missioners are the lord mayor of London, the 
lord chancellor, the judges of the Higli Court, 
the dean of arches, the aldermen of London, the 
recorder and common sergeant of London, the 
judge of the City of London Court, and other 
persons appointed by the crown. Commission¬ 
ers of oyer and terminer and gaol delivery (q. v.) 
are issued to the court, under which any two or 
more of the judges hold sessions in the city of 
London, or its suburbs, at least twelve times a 
year, to “ inquire of, hear, determine and ad¬ 
judge” all treasons, felonies and misdemeanors 
committed within the district of the court. 
(Stat. 4 and 5 Will. IV. c. 36; 4 Steph. Com. 
315.) By Stat. 19 and 20 Viet. c. 16, the 
Queen’s Bench Division may order any indict¬ 
ment or inquisition for an offence committed 


out of the jurisdiction of the Central Criminal 
Court to be tried in that court. The court also 
has jurisdiction in respect of offences committed 
on the high seas, formerly within the jurisdic¬ 
tion of the High Court of Admiralty. (Reg. v, 
Keyn, 2 Ex. D. 63.) By the Winter Assizes 
Act, 1376, the jurisdiction of the court may be 
extended by order in council to any neighbor¬ 
ing county, or part of a county, in the months 
of November, December and January. 

CENTRAL OFFICE.—The central office 
of the Supreme Court of Judicature in England, 
is the office established in pursuance of the 
recommendation of the legal departments com¬ 
mission (Second Rep. 23, 47), in order to con¬ 
solidate the offices of the masters and associates 
of the common law divisions, the crown office of 
the Queen’s Bench Division, the record and writ 
clerks’ report, and enrollment offices of the Chan¬ 
cery Division, and a few others. (Judicature 
(Officers) Act, 1879, $$ 4 et scq.) The central 
office is divided into the following departments, 
and the business and staff of the office are dis- 
tributed accordingly (Rules of Court, Decem¬ 
ber, 1879; April, 1880): (1) Writ, appearance 

and judgment; (2) summons and order (for the 
common law divisions only); (3j filing and 
record (including the old chancery report office); 

(4) taxing (for the common law divisions only); 

(5) enrollment; (6) judgments (for tlie registry 
' of judgments, executions, &c.) ; (7) bills of sale; 

(8) married women’s acknowledgments; (9) 
queen’s remembrancer; (10) crown office, ana 
(11) associates. See the titles of the various 
officials, and title Master. 

CENTRALIZATION.- — French ; cen- 

tralisatioji. 

The system of government prevailing in 
a country where the management of local 
matters is in the hands of functionaries 
appointed by the ministers of state, paid 
by the State, and in constant communica¬ 
tion, and under the constant control and 
inspiration of the ministers of state, and 
where the funds of the State are largely 
applied to local purposes.— Wharton . 

CENTUMVIRL—A hundred men. The 
name of a body of Roman judges, consisting 
properly of one hundred and five men, selected 
three from each of the thirty-five tribes. Ordi¬ 
narily, they constituted four tribunals; but the 
judgment of the entire body was required for 
the decision of the most important questions of 
law, which were hence called causae centumvirales . 
— Abbott, 

CENTURY.—(1) A period of one hundred 
years. (2) Among the Romans, one hundred 
men, the people voting by centuries at elections 
for magistrates. 

CEORL.— See Churl. 

CEPI CORPUS.—I have taken the body. 
When the sheriff has arrested a person under a 
writ of capias or attachment (q. v.) j e indorse* 
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on tlie writ a return to that effect, which is tech¬ 
nically called a return of cepi corpus . (Archb. 
Pr. till; l>an. Ch. Pr. 395), Where the person 
arrested luul not been enlarged on bail, the words, 
it est in custoduiy “and he is in custody,” were 
added: and the words, et paratum habeo , “and 
have it ready.” were also often added, even 
where bail had been taken, though originally 
confined to eases where the defendant was held 
in actual custody. Sec Return. 

Cepi corpus, (return by sheriff). 1 Mod. 245. 

CEPI T. —He took. The emphatic word 
formerly used in writs of trespass for taking per¬ 
sonal property, and in declarations in replevin 
and trespass. 

CEPIT ET ABDTJXIT.—He took and 
led away. The emphatic words in writs in tres¬ 
pass or indictments for larceny, where the thing 
taken was a living chattel, i. e. an animal. 

CEPIT ET ASPORTAVIT. —He took 
and carried away. The emphatic words in writs 
in trespass, or indictments for larceny, where the 
thing taken was an inanimate chattel, i. e. goods 
and merchandise. 

CEPIT IN ALIO LOCO.—The name 
given to that plea in an action of replevin by 
which the defendant pleaded that he “took” the 
goods “in another place” than that mentioned 
in the declaration. It was a plea in bar, not a 
plea in abatement. Bullythorpe v. Turner, 
\Villes 47 5. 

Cepit non, (in replevin, distinction between, 
and “detinet non”). 12 Wend. (N. Y.) 33. 

CEPPAGHUM.—The stumps or roots of 
trees which remain in the ground after the trees 
are felled. Fleta, 1, 2 , c. xli. 

CERA, or CERE.—In old English law, 
wax; a seal. 

CERAQ-EUM.—A payment to find candles 
in the church.— Blount. 

CEREVTSIA.—Ale or beer. 

CERT MONEY. — Head-money paid 
yearly by the residents of several manors to the 
lords, for the certain keeping of the leet, or in¬ 
ferior courts, and sometimes to the hundred. It 
is called cerium letoe in ancient records.— Blount; 
Cowel . 

# Certa. deb©t ©ss© intontio, ©t naira- 
tio, et certum fundamentum, ©t certa 
res qua 0 deducitur in judicium : The 


design and narration ought to be certain, and 
the foundation certain, and the matter certain, 
which is brought into court to be tried. Co. 
Litt. 303 a. 

Certain, (in nn agreement). 2 Bos. & P. 265. 

- (in a declaration). 13 East 102; 1 

Saund. 202. 

- (in a lease). 2 Campb. 573; 2 Chit. 

Gen. Pr. Appx. 63. 

- (when award is). 1 Burr. 27-5; 2 

Brownl. 309 ; Stra. 1024. 

Certain deed, (in a declaration). Gould PI. 
190. 

Certain notes, (in an agreement). 3 Harr. 
(N. J.) 168. 

Certain person unknown, (in an indict¬ 
ment). 1 Dyer 99. 

Certain portion of titiies, (in a writ ol 
assize). 1 Dyer 84. 

Certain rent, (what is, under statute). 5 
Binn. (Pa.) 228. 

Certain writing, (in a declaration). 1 
Saund. 291, n. 1 ; Gould PI. 190; Stra. 814. 

Certain writing obligatory, (in a decla- 
Lation), Gould PI. 190. 

CERTAINTY.— 

§ 1. In pleading. —Truth ; fact. Tech ¬ 
nically used in two different senses, signi¬ 
fying either distinctness or particularity, 
as opposed to undue generality.— Wharton . 

I 2 . In contracts. — Accuracy; dis¬ 
tinctness; freedom from ambiguity or 
vagueness. See Intent. 

Certainty, (in a declaration). Gould PL 
181—187. 

- (of description in warrants for lands). 

1 Wheat. (U. S.) 482, 483. 

CERTIFICANDO DE RECOG-NI- 
TIO STAPULA3.—A writ commanding the 
mayor of the staple to certify to the lord chan¬ 
cellor a statute-staple taken before him, where 
the party himself detains it, and refuses to bring 
in the same. There is a like writ to certify a 
statute-merchant, and in divers other cases.— 
Reg . Orig. 148, 151, 152. 

CERTIFICATE—(1) A writing made 
in some court to give notice to another 
court of something done there .—Ternies 
de la Ley . ( 2 ) A statement in writing by 

a person having a public or official status , 
concerning some matter within his knowl¬ 
edge or authority.* 


The principal varieties of certificates relating (2) Charge .—When the proprietor of land 
to legal matters in England, are the following: registered under the Land Transfer Act, 1875, 
\i) Associate. here, at the trial of an action creates a charge on it, the proprietor of the 
a nisi pnus, or at the assizes, the judge directs charge is entitled to a certificate of charge under 
u e ^ erec b the associate gives a the seal of the office; if he transfers the charge, 
i cate to that effect, which is produced to the the transferee is entitled to a fresh certificate. It 
o cer in charge of the judgment book when is prima facie evidence of its contents. Land 
judgment is entered Rules of Court, xxxvi. 23 .Transfer Act, 1875, U 22 , 40, 80. 
seq. x ., Archb. Pr. 382. ( 3 ) Chief Clerk .—When a question in an action 
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Certificate, (in an agreement, a condition 
precedent). 9 Bing. 672. 

-(in a statute concerning protests). 41 

Me. 302. 

- (production of). El. Ins. 1262. 

- (return of constable is). 38 How. 

(N. Y.) Pr. 417. 

CERTIFICATE IN THE CUSTOMS. 

—No goods can be exported by certificate, ex¬ 


cept foreign goods formerly imported, on which 
the whole or a part of the customs paid on im¬ 
portation is to be drawn back.— Wharton . See 
Drawback. 

CERTIFICATE OF DEPOSIT.— 

A certificate given by a bank or private 
banker, certifying that the person named 
therein as depositor has deposited a cer- 


or suit in the Chancery Division is referred to 
chambers (as where accounts or inquiries are 
directed, or a receiver is ordered to be appointed, 
or a conveyance or other instrument is directed 
to be settled in chambers), the result of the pro¬ 
ceedings is stated in the chief clerk’s certificate, 
which is in the nature of a report to the court 
of the matters referred to him. (For a specimen 
of a chief clerk’s certificate, see Hunt. S. 294.) 
In administration actions, certificates may be 
either general or separate. A general certificate 
embraces the result of all the proceedings taken 
at chambers under the judgment or order; a 
separate certificate comprises the result of only 
some one or more of them. Separate certificates 
are made in cases where it is not desirable to 
wait till the whole proceedings are completed. 
Thus, in an action for the administration of the 
estate of a deceased person, where there are debts 
remaining unpaid, a certificate of their amount 
is taken at the earliest possible moment, in order 
that they may be paid. (Dan, Ch. Pr. 1215 et 
seq.) When a party interested thinks the cer¬ 
tificate wrong, he may apply to the judge, within 
a certain time, to vary or discharge it. (Id. 1222.) 
As to certificates in the winding-up of companies, 
see, also, Lindl. Partn. 1364. 

(4) Costs .—-By the County Courts Act, 1867, if 
the plaintiff in an action in the High Court 
recover a sum not exceeding £20 for breach of 
contract, or £10 for a tort, he is not entitled to 
costs, unless the judge before whom the action 
was tried certifies that there was sufficient reason 
for bringing the action in the Superior Court. 
(Archb. Pr. 421. It seems that the concluding 
words of £ 67 of the Judicature Act, 1873, have 
the effect of limiting the operation of the County 
Courts Act to those actions which may be brought 
in the county courts. See Garnett v. Bradley, 3 
App. Cas. at p. 971.) Some statutes give the 
plaintiff, in certain actions, double or treble costs, 
if the judge before whom the action was tried 
certifies that he is entitled to them. Archb.Pr. 430. 

(5) Counsel .—In common law practice, when a 
summons at chambers is argued by counsel, it is 
necessary to obtain the certificate of the judge or 
master that it was a case requiring the services 
of counsel: otherwise the successful party will 
not be allowed the costs of counsel’s attendance. 

(6) Discharge .—In proceedings by liquidation, 
when the creditors have granted the debtor his 
discharge, the registrar gives a certificate to that 
effect, which has the same effect as an order of 
discharge in the case of a bankrupt. 

(7) Dismissal .—Where a person is charged 
before justices of the peace with a common or 
aggravated assault or battery, and they consider 
the offence not proved, or find the set to have 
been justified, or 60 trifling as not to merit pun¬ 
ish oiei t, and they accordingly dismiss the com¬ 


plaint, they are bound to give the defendant a 
certificate of dismissal, which operates to release 
liim from all other proceedings, civil or criminal, 
for the same cause. Stat. 24 and 25 Viet. c. 100, 
§§ 44, 45. 

(8) Incorporation. —When a company is regis¬ 
tered under the Companies Acts, the registrar is 
bound to give a certificate stating that the com¬ 
pany is incorporated, and (if the fact be so) that 
it is limited. It is conclusive evidence that all 
the requisitions of the act in respect of registra¬ 
tion have been complied with. Comp. Act, 1862, 
§18. 

(9) Land .—A land certificate is a certificate 
under the seal of the land registry, containing a 
copy of the registered description of a certain 
piece of land on the register, the name and ad¬ 
dress of the registered proprietor, and other par¬ 
ticulars. (Land Transfer Act, 1875, ££ 10, 19; 
General Rules, 33.) It is prima facie evidence 
of the matt el's contained in it. 

(10) Mortgage. —Under the Merchant Shipping 

Act, 1854, the owner of a registered ship may 
obtain a certificate of mortgage, enabling the 
person named in it to raise money by mortgage 
of the ship to a limited amount. The form and 
object of certificates of mortgage are similar to 
those of certificates of sale (infra 16). £76 et 

seq.; Maud. & P. Mer. Sli. 39. 

(11) Paymaster-General. —Upon the comple¬ 
tion of every operation by the paymaster-general, 
except that of paying money out of court, he tiles 
a certificate of the fact in the central office (for¬ 
merly in the chancery report office), and any 
person interested may obtain an office copy of it. 

(12) Voluntary. —Another kind of certificate is 
what is called a “ voluntary certificate/’ which is 
issued by the paymaster-general to show the 
state of an account in his books, at the request 
of a person interested in it; it merely gives the 
balance or result of the operations on the account 
up to that time. No order dealing with a fund 
in court is made without the production of one 
of these certificates. 

(13) Negative. —A negative certificate is one 
certifying that a particular sum of cash or stock 
has not been paid or transferred into court; such 
a certificate is required to prove that the order 
requiring the payment or transfer has not been 
complied with. Chancery Funds Comm. Rep. 
App. 38; Dan. Ch. Pr. 1635. 

(14) Referee. —When a question in an action 
is referred to an officer of the court (e. g. a 
master) under the Common Law Procedure Act* 
1854, £ 3, or the Judicature Act, 1873, £ 57, on 
the ground that it is a question of account 5r 
the like, the award of the officer is called a 
certificate. 

(15) Registration , or Registiy. —When an act 
of parliament requires any document oi fact to 
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tain sum of money in the bank, which is 
payable to his order, or to a third person 
named in the certificate as payee. 

Certificate of deposit, (negotiability of). 

4 e ii 

- (not a promissory note). 6 Watts & 

S. (Pa.) 227. 

CERTIFICATE OF HOLDER OF 
ATTACHED PROPERTY. —Where 
property subject to attachment is found 
by the officer in the possession of some 
one other than the defendant, such person 
may, in some jurisdictions, be required to 
give a certificate, signed by him, describing 
the property so held and the nature of the 
defendant’s interest therein. See N. Y. 
Code of Civ. Pro. U 650, 651. 

Certificate of boss by fire, (in insurance 
law). 2 H. Bl. 574, 577; 10 Pet. (U. S.) 513; 

2 Car. & P. 550. 

-(what to contain). 2 Pet. (U. S.) 25; 

16 Wend. (N. Y.) 385, 401; 6 Wheel. Am. C. L. 
209. 

-(omission in). 7 Cow. (N. Y.) 462. 

Certificate of protest, (imports, what). 
2 Hill (N. Y.) 635. 

CERTIFICATE OF REGISTRY.— 

A certificate of the due registration of a 
vessel according to law, by means of 
which her national character is deter¬ 
mined. Transfers of the vessel, or of 
interests in her, must be indorsed on the 
certificate and also registered, or the ship 
will lose her national character. The cer¬ 
tificate is prima fade evidence of owner- 

be registered, it generally provides for the deliv¬ 
ery, by the registrar, of a certificate stating that 
the registration has been effected. Such a cer¬ 
tificate is usually prima fade evidence of the 
facts stated in it. To this class belong the cer¬ 
tificates of charge and incorporation and land 
certificates mentioned in this article. 

(16) Sale *—By the Merchant Shipping Act, 
1854, the registered owner of a ship may apply 
to the registrar for a certificate of sale, which 
contains a description of the ship, a list of regis¬ 
tered mortgages, &c., and an appointment by the 
owner of a person to sell the ship on his behalf, 
with any limitations as to the price, place and 
time at which the sale is to be made, which the 
owner may desire to impose, (jj 76 et seq.) The 
object of obtaining a certificate of sale is to enable 
the owner to sell his ship out of the country 
where its port of registry is situate. Maud. & 
P. Mer. Sh. 28. See supra 10. 

(17) Sale and Transfer .—In chancery practice, 
when an order directs the sale or transfer of 
stock in court, it is necessary to obtain a direction 
by one of the registrars, addressed to the pay¬ 
master-general, to the effect that the stock is to 


ship, and one of the most importP At of the 
ship’s papers. 

CERTIFICATE OF STOCK.— 

Upon an application for shares, stocks, or 
debentures, upon payment of the amount 
due on allotment, a provisional certificate 
is in general issued to the applicant-allot¬ 
tee, and this certificate (which is called a 
“scrip certificate”) is afterwards, upon 
completion of the payments, exchanged 
for a definitive certificate that the holder is 
the owner of the therein specified shares, 
stocks, or debentures. A scrip certificate 
is a negotiable instrument. (Rumball v . 
Metropolitan Bank, 2 Q. B. D. 194.) A 
share certificate is transferred (or the share 
which it represents is transferred) by the 
prescribed instrument of transfer, which 
is not necessarily a deed, but generally a 
simple assignment written on the back of 
the certificate. 

CERTIFICATE, TRIAL BY— This is 
a mode of trial now little in use; it is resorted 
to in cases where the fact in issue lies out of the 
cognizance of the court, and the judges, in order 
to determine the question, are obliged to rely 
upon the solemn averment or information of 
persons in such a station as afiords them the 
clearest and most competent knowledge of the 
truth. (Steuh. PL 112, 113; Co. Litt. 74).— 
Brown. 

CERTIFICATION.—In Scotch judicial 
procedure, is the assurance given to a party of 
the course to be followed in case he does not 
appear or obey the order of the court.— Be* 
Diet 


be sold or transferred, as the case may be. The 
order and the registrar’s direction are then left 
at the paymaster-general’s office to be acted on. 
The direction is commonly called a “ certificate 
of sale ” (or transfer), or simply a “ registrar's cer¬ 
tificate.” Dan. Cli. Pr. 1666; Forms 1898. 

(18) Sheriff .—When a writ of inquiry has been 
executed, but the sheriff thinks that the defend¬ 
ant ought to have an opportunity to set the 
execution aside, he may indorse on the writ a 
certificate to that effect, which will prevent the 
plaintiff from signing final judgment until the 
defendant has had time to move. Stat. 1 Will. 
IV. c. 7, $ 1J Archb. Pr. 815. 

(19) Special Jury .—Where an action is tried 
by a special jury, the party at whose instance it 
is so tried has to bear all the expenses caused 
by that mode of trial, and is not allowed, upon 
taxation of costs, any more or other costs than 
he would have been entitled to if the cause had 
been tried by a common jury, unless the judge, 
within a reasonable time after the verdict, cer¬ 
tifies that it was a proper cause to be tried by 
a special jury. 8 tat. 6 Geo, IV. c. 50, $ 34; 
Arch. Pr. 456. 
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CERTIFICATION OF ASSIZE.— A | 

writ anciently grantM for the re-examining or 
retrial of a matter passed by assize before jus¬ 
tices, now entirely superseded by the remedy 

afforded bv means of a new trial.— Wharton. 

* 


j or record: in this use it resembles a man - 
damus , which Bouvier thinks may be used 
to effect the same object. (4) In some 
States certiorari lies to remove criminal 


Certified, (in a justice’s warrant). 1 Stra. 
264. 

CERTIFIED CHECK.—An accepted 
check ; i. e. a check which the drawee cer¬ 
tifies to be good. When a properly au¬ 
thorized officer of a bank indorses such a 
certification on the face of a check pre¬ 
sented for that purpose, it is, in law, an 
admission by the bank that there are funds 
of the drawer in the bank sufficient to meet 
the check, and the bank becomes liable as 
acceptor ( q . v.) 

CERTIFIED COPY.—A copy of a 
document, signed and certified as a true 
copy by the officer to whose custody the 
original is entrusted. By Stat. 14 and 15 
Viet. c. 99, 3 14, it is enacted, that when¬ 
ever any book or other document is of 
such a public nature as to be admissible 
in evidence on its mere production from 
the proper custody, any copy thereof or 
extract therefrom shall be admissible in 
evidence in any court of justice, &c., pro¬ 
vided it purport to be signed and certified 
as a true copy or extract by the officer to 
whose custody the original is entrusted. 
Best Ev. 620. See Copy. 

Certified copy, (in transcript of justice’s 
docket). South. (N. J.) 143. 

Certify, this is to, (in a deed). Coxe 
(N. J.) 198. 

CERTIORARI.— 

3 1. In American practice.—(1) A 

writ used as a mode of appeal from courts 
not of record, such as justices’ courts. 
(2) It is also used to review proceedings 
of inferior courts of record, commission¬ 
ers, magistrates and officers exercising 
judicial powers, where their action or 
procedure is under authority conferred by 
statute, or is not according to the course 
of the common law. The proceeding may 
be removed at any stage, either before or 
alter judgment or other final determina¬ 
tion. See the statutes of the several States 
as to this use of the writ. (3) Where either 
party to an appeal or writ of error alleges 
a diminution or insufficiency of the record, 
the writ issues as auxiliary process, its 
object being to bring up a complete return 


causes to a higher court. (5) It also issues 
in some cases, in aid of the writ of habeas 
corpus , where the imprisonment com¬ 
plained of is imposed in legal proceedings 
and such proceedings must necessarily be 
brought before the court for review, in 
order that the merits of the petitioner’s 
case may be presented. The writ does 
not lie to review questions of fact or dis¬ 
cretionary action in the tribunal below; it 
is also a discretionary writ, not a writ of 
right. 

3 2. In English practice, certiorari } in 
ordinary cases, is a writ directed to an inferior 
court of record, commanding it to certify to the 
queen in the High Court of Justice some matter 
of a judicial character. Its principal use is to 
remove civil causes from inferior courts of record 
into the High Court (e. g. from a county court 
or the Mayor’s Court), (Archb. Pr 1404 ct seq.; 
Dan. Ch. Pr. 1430; Poll. C. C. Pr. 230; Cand. 
M. C. Pr. 104; Judicature Act, 1873, 3 90; Reg. 
v. Sheward, 5 Q. B. D. 179), where it is desirable 
that they should be tided in the superior court, 
or to remove an indictment from an inferior 
criminal court ( e. g. Quarter Sessions) into the 
Central Criminal Court or the Queen’s Bench 
Division, or from the Central Criminal Court into 
the Queen’s Bench Division, in order the better to 
consider and determine the validity of the indict¬ 
ment and the proceedings thereon, and to pre¬ 
vent a partial (i. e. biased) and insufficient trial. 
(Archb. Cr. PL 98; Pritch. Quar. 8ess. 357; 
Stat. 19 and 20 Viet. c. 16.) The inferior court 
obeys the writ by transmitting the record of the 
proceedings (or, in some cases, a transcript of it) 
to the superior court. 

3 3. To produce record. —A certiorari is 
also sometimes used where the record of a pro¬ 
ceeding in an inferior court is required to be 
produced in the high court on an issue of nul 
tiel record ( q . r.) Archb. Pr. 7^53. 

3“ 4. Trial of peer. — Where a peer or 
peeress is indicted of treason or felony, the 
indictment is removed into the House of Lords, 
or (if it is not sitting) into the Court of the Lord 
High Steward, by writ of certiorari. Horn. Cox 
Inst. 472. 


Certiorari, (defined). 25 Wend. (N. Y.) 
64, 157. 

-(when a supersedeas). 13 Wend. (N. 

Y.) 664. 

-(when costs not allowed on). 14 Wend. 

(N. Y.) 237. 

-(when it lies to remove a record). 1 

Arch. Pr. 208. 

-(without bond, ineffectual). 11 Wend. 

(N. Y.) 174. 

-(what to be returned). 15 Wend. (N* 

Y.) 451, 490. 

-(in criminal cases). Tidd. Pr. 91£ 
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Certum ©st quod oertum reddi 
potest ; That is certain which can be ren¬ 
dered certain. 9 Co. 47. See illustrations of 
this maxim in Broom Max. (5 edit.) 623. 

CERURA.—A mound, fence, or incloe- 
ure.— lr/uirfon 

OERVISARII.—Tenants who paid a duty 
called by the Saxons drinclean, %. e. retributio 
potus. — Domesday. 

CERVISIA.—Ale, or beer.. Sometimes 
spelled cerevisia. 

OESIONARIO.—In Spanish law, an as¬ 
signee. 

CESS.—(1) To cease; (2) an assessment, or 
Lax. In Ireland, it was anciently applied to an 
exaction of victuals, at a certain rate, for soldiers 
in garrison.— Wharton. 

Cessa regnare, si non vis judicare: 
Cease to reign, if you wish not to adjudicate. 
Hob. 155. 

Oessante causa, cessat effectus : The 
cause ceasing, the effect ceases. AVing. Max. 29. 

Cessante ration© legis, cessat ipsa 
lex : The reason of the law ceasing, the law 
itself ceases. (Co. Litt. 70.) This maxim may 
be thus illustrated; Where a contract, not 
under seal, is made with an agent in his own 
name, for an undisclosed principal, and on 
which, therefore, either the agent or principal 
may sue, the defendant, as against the latter, is 
entitled to be placed in the same situation at the 
time of the disclosure of the real principal, as if 
the agent dealing in his own name had been in 
reality the principal, and this rule is to prevent 
the hardship under which a purchaser would 
labor, if, alter having been induced by peculiar 
considerations—such, for instance, as the con¬ 
sciousness of possessing a set-off—to deal with 
one man, he could be turned over and made 
liable to another, to whom those considerations 
would not apply, and with whom he would not 
willingly have contracted. Broom Max. (5 edit.) 
159. See 13 Vr. (N. J.) 446. 

Cessante statu primitive^ cessat 
derivativus : The original state ceasing, the 
derivative ceases. 8 Rep. 34. 

CESSAVIT PER BIEISTNIUM.—An 
action which lay where a man who held lands 
by rent or other services, neglected or ceased to 
perform his services for two years together. 
The action enabled the plaintiff to recover the 
land itsell, unless the tenant tendered the arrears 
of rent (if any) and damages before judgment, 
and gave security for the future performance of 
the services. The action was abolished by Stat. 
3 and 4 Will. IV. c. 27, \ 36. 3 Bl. Com. 232; 
Termes de la Ley; Hargrave's note to Co. Litt. 
142 a. 

CESSE.—(1) An assessment or tax; (2) a 
tenant of land was said to cesse when he neglected 
or ceased to perform the services due to the lord 
Co. Litt. 373 a, 380 b. 


CESSER.—The cesser of a term, annuity, 
or the like, takes place when it determines or 
comes to an end. The expression is chiefly 
used in England, with reference to long terms 
of a thousand years or some similar period, 
created by a settlement for the purpose of secur¬ 
ing the income, portions, &c., given to the objects 
of the settlement. (As to these, see Settle¬ 
ment.) When the trusts of a term of this kind 
are satisfied (as where it was created to secure 
an annuity, and the annuitant has died), it is 
desirable that the term should be put an end to, 
and with this object it was formerly usual to 
provide in the settlement itself that as soon as 
the trusts of the term had been satisfied, it should 
cease and determine; this was called a u proviso 
for cesser.” Now, however, by the operation of 
the Stat. 8 and 9 Viet. c. 112, every term of years 
ceases and determines ipso facto as soon as its 
trusts aif satisfied. Wms. Sett. 253 et seq. See 
Term. 

CESSET EXECUTIO.—L et execution 
stay. Where defendants plead severally, if 
they be found guilty of the same act of trespass, 
the damages cannot be severed, but the jury who 
try the first issue shall assess damages against 
all; and there shall be a cesset executio until the 
other issues are tried, when the other defendants, 
if found guilty, shall be contributory to those 
damages. 11 Co. 6 a, 7 a. See Execution. 

CESSET PROCESSUS.—Let process 
stay. A stay of proceedings entered on the 
record. 

CESSIO. — A cession ; a surrender; an 
assignment. 

CESSIO BONORUM.—In the Roman 
law, a surrender by a debtor of his property to 
his creditors in lieu of execution against his 
body. It did not release the debtor from his 
debts if he afterwards acquired property from 
which he could pay them without leaving 
himself in want. (Hunt. Rom. L. 879; Holtz. 
Encycl. s. v.) The principle of cessio bonorum 
has been adopted in many continental countries 
as a mode of giving relief to insolvent debtors 
(Holtz, ubi supra; Banco de Portugal v. Wad¬ 
dell, 5 App. Cas. 161), and was formerly a mode 
of effecting arrangements with creditors in Eng¬ 
lish law. (See Arrangements with Cred¬ 
itors). A cessio bonorum is now an act of 
bankruptcy (q. v.) Tompkins v. Saflery, 3 App. 
Cas. 213. 

CESSIO IN JURE.—A fictitious suit, in 
which the person who was to acquire the thing 
claimed ( vindicabat) the thing as his own, the 
person who was to transfer it acknowledged the 
justice of the claim and the magistrate pro¬ 
nounced it to be the property (addicebat) of the 
claimant. Sand. Inst. (5 edit.) 89, 122. 

# CESSION.—(1) In jurisprudence, cession 
signifies transfer or alienation, but it is not a 
term of English law in this sense. (2) In eccle¬ 
siastical law, cession is where a person loses a 
benefice by accepting a new benefioe or prefer¬ 
ment, contrary to the acts against pluralities (g.tf.) 
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(Stat. 1 and 2 Viet. c. 106; 13 and 14 Viet. c. 
98; 2 Steph. Com. 691). (3) In governmental 

law, cession is the transfer of territory from one 
government to another. 

CESSION DES BIENS.—In French 
law, the surrender which a debtor makes of all 
his goods to his creditors, when he finds himself 
in insolvent circumstances. It is of two kin ds, 
either voluntary or compulsory (judiciaire), cor¬ 
responding very nearly to liquidation by arrange¬ 
ment and bankruptcy in English and American 
law. 

CESSIONARY BANKRUPT. —One 

whe gives up his estate to be divided amongst 
his creditors.— Wharton. 

CESSMENT. —An assessment, or tax. 

CESSOR. —One who ceases or neglects so 
long to perform a duty that he thereby incurs 
the danger of the law.— 0 . N. B. 136. 

CESSTTRE, or CESSOR. —Ceasing, 
giving over, departing from. See Cesser. 

CESTUI QUE TRUST. —A benefi¬ 
ciary, or person for whom another is 
trustee. See Beneficiary ; Trust. 

CESTUI QUE USE.— In the old law of 
real property, a person to whose use (i. e. for 
whose benefit) lands or other hereditaments were 
held by another person. The modern equiva¬ 
lent is the cestui quo trust. (See Use.) “ Cestui 
que use ” is a corruption of cestui d que itse, “ he 
to whose use.” See Cestui que vie. 

CESTUI QUE VIE. —Where a person 
is entitled to an estate or interest in property 
during the life of another, the latter is called the 
cestui que vie . As to the production of a cestui 
que vie in cases where it is suspected that he is 
dead, see Production. “Cestui que vie” is 
a corruption of cestui d que vie , “ he for whose 
life.” Compare the phrase “que estate” in the 
title Prescription. 

CHACEA. —A station of game, more ex¬ 
tended than a park, and less than a forest; also, 
the liberty of chasing or hunting within a cer¬ 
tain district; also, the way through which cattle 
are driven to pasture, otherwise called a drove¬ 
way.— Blount; Bract. 1, 4, c. xliv. See Chase. 

CHACER.-^(l) To drive, compel, or 
oblige; (2) to chase or hunt .—BurrilL 

CHACURUS. —A horse for the chase, or 
a hound, dog, or courser.— Wharton . 

CHAFFERS.—An ancient term for goods, 
wares and merchandise. 

CHAFFERY.—Traffic; the practice of 
buying and selling. 

CHAFFWAX, or CHAFE WAX.— 

An officer in chancery, who fitted the wax to 


seal writs, commissions and other instruments. 
The office was abolished by 15 and 16 Viet c 
87, i 23. 

CHAIN. —An engineer's measure of 22 
yards length. 

CHAIRMAN. — (1) The presiding 
officer of a deliberative body, legislative 
or otherwise; e. g . the speaker of a house 
of assembly, or of the house of representa¬ 
tives, or the presiding member of a board 
of directors of a corporation or associa¬ 
tion. (2) The president or senior member 
of a committee. 

CHAIRMAN OF COMMITTEES 
QF THE WHOLE HOUSE.—In the 

English House of Commons, this officer, always 
a member, is elected by the house on the assem¬ 
bling of every new parliament. When the 
house is in committee on bills introduced by the 
government, or in committee of ways and means, 
or supply, or in committee to consider prelim¬ 
inary resolutions, it is his duty to preside; he 
sits, not in the speaker’s chair, but at the table 
in the seat of the clerk of the house. On divi¬ 
sions, when the numbers happen to be equal, he 
gives the casting vote (q. v.) } but in committees 
he never otherwise votes. In August, 1853, it 
was, by a resolution of the house, decided that 
during the unavoidable absence of the speaker, 
this officer should preside in his stead, being 
only so appointed, however, from day to day. 
(See 18 and 19 Viet. c. 84.) In the House of 
Lords the chairman of committees of the whole 
house is elected by the house every session; he 
usually holds in addition the office of deputy 
speaker of the House of Lords. Dod. Pari. 
Comp. 

CHALDRON, CHALDERN, or 
CHALDER. —Twelve sacks of coals, each 
holding three bushels, weighing about a ton and 
a half. In Wales they reckon twelve barrels or 
pitchers a ton or chaldron, and 29 cwt. of 120 
lbs. to the ton.— Wharton. Bouvier says the 
chaldron equals in capacity “ fifty-eight and two- 
thirds cubic feet nearly.” 

CHALLENGE.—An objection to per¬ 
sons returned to be jurors in a civil or 
criminal proceeding. It is of two kinds— 
to the array, or to the polls. 

§ 1. To the array.—A challenge to the 
array is an exception to the whole jury 
(“And herein you shall understand that 
the jurors' names are ranked in thepannel 
one under another, which order or rank¬ 
ing the jurie is called the array.” Co. Litt. 
156 a) in respect of some partiality or 
default of the sheriff or other officer. 
Some causes of challenge to the array are 
called “ principal challenges," because if 



CHALLENGE. 


(191) 


CHAMBERLAIN. 


they are true they must be allowed, while 
others are called “challenges for favor/' be¬ 
cause they show some grounds that imply 
a probability of favor or partiality, but are 
left to the discretion of the triors ( q . v.) 
Challenges to the array are rare in most 
of the States, the proper relief being 
obtainable on motion. 

% 2. To the polls.—Peremptory. Chal¬ 
lenges to the polls (i. e . to particular jurors) 
are of five kinds. A peremptory chal¬ 
lenge is where the objecting party may 
challenge without showing any cause; 
this is only allowed, in England, in trials 
for treason or felony, in favorem vitae, and 
is restricted to thirty-five jurors in the 
former, and twenty in the latter. (6 Geo. 
IV. c. 50; 7 and 8 Geo. IV. c. 28; Archb. 
Cr. PI. 157.) In some few of the States, 
peremptory challenges, to a number speci¬ 
fied by statute, are allowed in both civil 
and criminal cases, but in the greater 
number the right is confined to criminal 
cases, and in some to capital cases. 

I 3. For cause. —The following kinds 
of challenge are called, by way of distinc¬ 
tion, “challenges for cause": Propter 
honoris respectum , as where a lord of 
parliament is impaneled on a jury (this 
sort of challenge is unknown in the United 
States); propter defectum , for some want 
or default in the individual juror, e. g. per¬ 
sons not having qualification, idiots, aliens 
neither domiciled nor naturalized ( see 
Juries Act, 1870, \ 8; for other defects now 
obsolete, see Co. Litt. 156b), women, <fcc.; 
propter affectum , for suspicion of par¬ 
tiality, which is either (1) a principal 
challenge, as where the juror is of kin to 
either party, or has an interest in the 
cause, &e.; or (2) a challenge to the favor, 
where there is merely a probability of bias 
(Co. Litt. 157 a, b; 4 Steph. Com. 525); 
propter delictum , for some crime or misde¬ 
meanor. Id, 

l 4. Triors. —Challenges are tried and 
determined by triors appointed by the 
court, or, in some cases, by the court itself, 
or by persons who have been already 
sworn on the jury. 4 Steph. Com. 522, 
526; Chitty Pr. 433; Co. Litt. 158 a. See 
Elisors. 

Challenge, (to the favor). 2 Green (N. J.) 


CHALLENGE TO FIGHT.—Ii ih 

an offence, punishable with fine and Im¬ 
prisonment, to challenge any person to 
fight a duel, or to endeavor to provoke 
him to send a challenge. Steph. Crim. 
Dig. 40; 6 Blackf. (Ind.) 20; 3 Wheel. Cr. 
Cas. 245. 

Challenge to fight, (in an indictment). 
1 Tyl. (Vt.) 181. 

-(in statute of crimes). South. (N. J.) 

40. 

CHAMBER. —A room in a house, and 
hence the place where certain assemblies 
are held; also the assemblies themselves. 
See Camera. 

CHAMBER OF ACCOUNTS.—A 
court of great antiquity, in France, having cog¬ 
nizance of accounts of the royal revenue; nearly 
the same as the English Court of Exchequer. 
(Encyc. Brit.)— Bouvier. 

CHAMBER OF COMMERCE.— 

An assembly of merchants and traders, 
where affairs relating to trade are treated 
of. There are establishments of this sort 
in most of the chief cities in France, Eng¬ 
land and in this country, though often 
called by a different name, such as ° board 
of trade ” ( q . -y.) 

CHAMBER, WIDOW’S. —Certain ef¬ 
fects of a deceased person—such as the widow's 
apparel, the furniture of her bed-chamber, &c ,— 
are set apart for her, and called in London the 
“widow’s chamber.” 2 Bl. Com. 518. 

CHAMBERDEKINS, or CHAMBER 
DEACONS. —Certain poor Irish scholars, 
clothed in mean habit, and living under no 
rule; also beggars banished from England. (1 
Hen. V. cc. 7 and 8).— Wharton, 

CHAMBERLAIN. —A person who has 
the management or direction of a chamber or 
chambers. It is variously used in English 
statutes and chronicles. Among the most im¬ 
portant are (1) the lord chamberlain of Great 
Britain, the sixth high officer of the crown, to 
whom belongs the government of the palace at 
Westminster, and upon all solemn occasions the 
keys of Westminster Hall and the Court of 
Requests are delivered to him; he disposes 
of the sword of state to be carried before the 
queen when she comes to parliament, and goes 
on the right-hand side, next to the queen’s per¬ 
son ; he has the care of providing all things in 
the House of Lords during its sessions ; to him 
belong livery and lodgings in the queen’s courts, 
&c, f and the gentleman usher of the black rod, 
yeoman usher, &c., are under his authority. As 
to his power of licensing theatres, see 6 and 7 
Viet. c. 68. The office is hereditary. (2) The 
lord chamberlain of the household; he has the 
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oversight and direction of all officers belonging 
to the queen’s chambers, except the precinct of 
the bed-chamber. '(3) The chamberlain of Lon¬ 
don ; who keeps the city money, presides over 
the affairs of the citizens and their apprentices, 
and presents the freedom of the city to those who 
have faithfully served their apprenticeships.— 
Wharton . In several of the large cities of the 
United States, the officer having charge of pub¬ 
lic funds, money paid into custody of the law, 
&c., is called the “chamberlain ” of the city. 

Chamberlain, (means treasurer). 2 Kyd. 
Corp. 158. 

CHAMBERS.— (1) Attached to the 
various courts of record are rooms called 
chambers, in which the judges sit to trans¬ 
act business which does not require to be 
done in court, or can be more conveni¬ 
ently disposed of in chambers. In Eng¬ 
land the proceedings in chambers are 
private, only the parties or their solicitors 
and counsel being admitted, but no such 
rule prevails in this country. The princi¬ 
pal business is hearing ex parte applica¬ 
tions, conducting references and examin¬ 
ing witnesses about to proceed abroad, &c. 
(2) The offices of a barrister. See Camera 
Regis. 

Chambers, (in a will). 3 Watts (Pa.) 240, 
242; 3 Barn. & Ad. 469; 1 Chit. Gen. Pr. 250. 
of a judge). 122 Mass. 449. 
jurisdiction of judge at). 17 Ohio 

St. 144. 

CHAMP DE MAI. —^ee Campus Mail 

CHAMP DE MARS.— See CAMPua 

CHAMP ART.—Field rent; champerty. 

CHAMPARTY, or CHAM¬ 
PERTY . — Norman-French : champart (Britt. 
87b); Latin: campi pars, “part of the field,” origin¬ 
ally the right of a feudal lord to take part of the pro¬ 
duce of land cultivated by his tenants. Littre s. v. 

The act of assisting the plaintiff or de¬ 
fendant in a legal proceeding in which the 
person giving the assistance has no valua¬ 
ble interest, on an agreement that if the 
proceeding is successful, the proceeds shall 
be divided between the plaintiff or defend¬ 
ant, as the case may be, and the assisting 
person. It is a misdemeanor indictable at 
common law, but the common law doc¬ 
trine of champerty has been so much re¬ 
laxed by statute in the several States, that 
many agreements which formerly were 
champertou8 are no longer so, e. g. agree¬ 
ments to purchase land, the title to which 


is in litigation, agreements with attorneys 
for contingent fees, &c. 4 Steph. Com. 

237; Poll. Cont. 270; Bteph. Cr. Dig. 86; se* 
Ram Coomar Coondoo v. Chunder Canto 
Mookerjee, 2 App. Cas. 186. See Main¬ 
tenance. 

CHAMPERTORS. —Persons who move 
pleas or suits, or cause them to be moved, 
either by their own procurement, or by others, 
and sue them at their proper costs, in order to 
have part of the land in variance, or part of the 
gain. 33 Edw. I. c. 2. 

Champerty, (defined). 7 Port. (Ala.) 488*, 
29 Ala. 676; 13 Ind. 117; 5 T. B. Monr. (Ky). 
414; 4 Litt. (Ky.) 413; 51 Me. 62; 1 Pick 
(Mass.) 416; 2 Mo. App, 1; 4 Duer (N. Y.) 
275; 1 Ohio 132; 7 Bing. 369, 374. 

-(what is). 57 Ga. 263. 

- (what does not amount to). 9 B. 

Monr. (Ky.) 240, 247 ; 12 Id. 348 j 4 Bibb (Ky.) 
545; 12 Johns. (N. Y.) 484; 3 Cow. (N. Y.) 
623; 5 Den. (N. Y.) 308; 9 Humph. (Tenn.) 
447 ; 33 Vt. 405. 

- (agreement for contingent fee not). 

10 Ala. 213; 10 B. Monr. (Ky.) 336; 6 Dana 
(Ky.) 479. 

CHAMPION. —A person who fights a 
combat in his own cause, or in place of another. 
(Bract. 1, 3, tr. 2, c. 21 ; 3 El. Com. 339.) 
Chiefly applied to one who fought in place of 
the tenant, or the demandant in the trial by 
battel (q. v .) 

CHAMPION OF THE KING- OR 
QUEEN. —An ancient officer, whose duty it 
was to ride, armed cap-d-pie, into Westminster 
Hall, at the coronation, while the king was at 
dinner, and, by the proclamation of a herald, 
make a challenge, “ that if any man shall deny 
the king’s title to the crown, he is there ready to 
defend it in single combat.” The king drank to 
him, and sent him a gilt cup covered, full of 
wine, which the champion drank, retaining the 
cup for his fee. This ceremony has been discon¬ 
tinued.— W harton. 

CHANCE.—Misfortune, accident (y. r.), 
deficiency of will. Where a man commits an 
unlawful act by misfortune and chance, and not 
by design, his will not co-operating with the 
deed, such act wants one main ingredient of a 
crime. If an accidental mischief should follow 
from the performance of a lawful act, the party 
stands excused from all guilt; but if the act be 
felonious, and a consequence ensues not foreseen 
or intended, as the death of a man, or the like, 
his want of foresight shall be no excuse, for, 
being guilty of one offence, in doing antecedently 
what is in itself unlawful, he is criminally guilty 
of whatever consequence may follow. But a 
very important distinction is made in such cases, 
viz., whether the unlawful act is also in its 
original nature wrong and mischievous, for a 
person is not answerable for the incidental con¬ 
sequences of an unlawful act, which is merely 
malum, prohibitum; as, where any unfortunate 
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accident happens from an unqualified person 
being in pursuit of game, lie is amenable only to 
the same extent ns a man duly qualified. (Fost. 
259; 1 Hale P. C. 475.)— Wharton. 

Chance, (what is, in choosing arbitrators). 
2 Vein. 485. 

CHANCE-MEDLEY.—Where a man is 
assaulted in the course of a sudden brawl or 
quarrel, and, after he has declined any further 
combat, kills his adversary in self-defence. It 
is a variety of excusable homicide. (1 Russ. 
Or. 845. Ac Homicide.) Coke paraphrases 
chance-medley as “homicide per infortunium ” 
(Co. Litt. 2S7 b), but it is said that the term is a 
corruption of chaudc meslee , a “ hot fight.” See 
4 Bl. Com. 1S4; Loysel Inst. Cout. gl.; Littre 
s. v. M£lee. 

CHANCEL.—That part of a church which 
was originally set apart for the clergy to per¬ 
form their religious offices; it answers to the 
choir in a cathedral or collegiate church. The 
rector or lay impropriator is bound to repair 
the chancel, and in return he is entitled as of 
common right to the chief seat in it, unless 
some other parishioner lias it by prescription. 
(Phillim. Ecc. L. 1785, 1807.) Chancel is de¬ 
rived from cancelli , a lattice-work partition 
between it and the body of the church. Id. 
1770. 

CHANCELLOR .- Latin: ca.nccUa.rius, a 

clerk, said to be so called from his sitting ad cancellos , 
at the railing which separated the judges from the 
public. See Dirksen Man, Lat. s. v.; Littre Diet. s. v. 
Chancelier. Compare Bar. 

\ 1. In American law, the chief or 
presiding judge in a court of chancery. 
The judges of State courts exercising 
equity jurisdiction exclusively, are fre¬ 
quently called chancellors. 

§ 2. In English law, a judicial officer of a 
king, a bishop or other high dignitary. The 
different kinds of chancellors are enumerated 
below. 

\ 3. The lord high chancellor of Great 
Britain is “ created by the mere delivery of the 
king’s great seal into his custody, whereby he 
becomes, without writ or patent, an officer of the 
greatest weight and power of any now subsisting 
in the kingdom, and superior in point of pre¬ 
cedency to every temporal lord. He is a privy 
councillor by his office, and, according to Lord 
Chancellor Ellesmere, prolocutor (or speaker) 
of the House of Lords by prescription. To him 
(under the crown J belongs the appointment of 
all justices of the peace throughout the king¬ 
dom. Being formerly usually an ecclesiastic 
(for none else were then capable of an office so 
conversant in writings), ana presiding over the 
royal, chapel, he became keeper of the king’s 
conscience, visitor (in right of the king) of all 
hospitals and colleges of the king’s foundation, 
and patron of all the king’s livings under the 
value of twenty marks per annum in the king’s 
books. (Twelve canonries and 650 livings are 
now in the gift of the lord chancellor. Second 
Rep. of Legal Deputy Comm. 34.) He is the 


general guardian of all infants, idiots and luna¬ 
tics, and has the general superintendence of all 
charitable uses in the kingdom.” (3 Bl. Com. 
47. See Butler’s note to Co, Litt. 290 b.) He 
was formerly the principal judge of the Court of 
Chancery, and is now president of the Court 
of Appeal, of the High Court of Justice, and of 
the Chancery Division of the High Court, and 
acts as president of the House of Lords when 
sitting as a court of appeal. He is, therefore 
of course a barrister, and, as a rule, has pre¬ 
viously either been attorney or solicitor-general 
or held some judicial office. He Is also a cabinet 
minister, and lias charge, in the House of Lords, 
of all legal measures brought forward by the 
government. See Chancery ; Presentations 
Office; Vice-Chancellor. 

§ 4. Chancellor of duchy of Lancas¬ 
ter. —The chancellor of the duchy and county 
palatine of Lancaster is an official of the crown 
as owner of the duchy of Lancaster. His duties 
appear now to be chiefly ministerial, although 
he is nominally the judge of the Chancery Court 
of the County Palatine, and of the Duc hy Cham¬ 
ber Court. (See those titles.) The judicial duties 
of the former court are performed by the vice- 
chancellor, and the latter court seems rarely to 
sit. 3 Bl. Com. 78. 

\ 5. Chancellor of diocese. —The chan- 
eel lor of a bishop or diocese is a judicial officer 
who acts as the delegate of the bishop in hear¬ 
ing ecclesiastical causes, &c. The office gener¬ 
ally includes in it two other offices—that of official 
principal, and that of vicar-general (q. v. and see 
Court of Arches). Pliillim. Ecc. L. 1208. 

\ 6. The chancellor of the exchequer 
was an officer originally appointed to act as a 
check on the lord treasurer, and was a judge 
of the Court of Exchequer, sitting as a court of 
equity. The office, however, has long ceased to 
belong to the exchequer in the modern sense of 
the word, and has formed part of the treasury. 
(Horn. Cox Inst. 683; 3 Bl. Com. 44.) The 
judicial functions of the chancellor of the ex¬ 
chequer were formally abolished by the Judica¬ 
ture Act, having long been practically obsolete. 

§ 7. Chancellor of a cathedral. —One 
of the qwituor personae, or four chief dignitaries 
of the cathedrals of the old foundation. The 
duties assigned to the office by the statutes of the 
different chapters vary, but they are chiefly of an 
educational character, with a special reference to 
the cultivation of theology. 

§ 8. Chancellor of the order of the 
garter.— An officer who seals the commissions 
and the mandates of the chapter and assembly 
of the knights, keeps the register of their pro¬ 
ceedings, and delivers their acts under the seal 
of their order. 

\ 9. In the Scotch law, the foreman of 
an assize or jury.— Bvrri.ll. 

CHANCELLOR'S COURTS IN THE 
TWO UNIVERSITIES.— See Courts 
the Universities. 

CHANCERY. —Nokman-Fbench: chaunct* 
lerie (Britt 37 b, 122 b); Low Latin: canceUaria( tL Ofll- 
cium quod dicitur oancellarla,” Fleta 75), from can- 
cellaring , a chancellor. 
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? 1. In American law, equity; a court 
of equity ; the court of the chancellor. In 
the United States, the terms “equity ” and 
“ court of equity ” are more commonly 
used than “chancery ” and “court of 
chancery,” there being in most of the 
States no distinct court of chancery, equity 
jurisdiction being exercised in courts hav¬ 
ing both legal and equitable powers. In 
some States, however, distinct and separate 
courts of chancery are established, over 
which a chancellor presides; these are 
properly called “courts of chancery.” In 
those of the states which have adopted 
codes of practice, all distinctions between 
actions at law and suits in equity are abol¬ 
ished, and the courts apply the rules of 
either system most adapted to the circum¬ 
stances of the particular case. 

\ 2. High Court of Chancery. —In 
England, before the Judicature Acts came into 
operation, the chancery consisted of two courts, 
and a number of offices. The Court of Equity, 
or the equity side of the Court of Chancery, 
which is generally meant by the expression 
“Court of Chancery,” was the principal court 
in which that part of the law of England 
known as equity was enforced. It consisted of 
four judges of first instance, namely, the master 
of the rolls (q. v.), and three vice-chancellors ( q . 
v.) t and a court of appeal, consisting of the lord 
chancellor and two lords justices ( q . v.) Not 
only did the law administered in the Court of 
Chancery differ from that recognized in the 
courts of common law, but it had also a different 
procedure. See Suit; Bill of Complaint; 
Petition ; Matter. 

\ 3. Chancery Division.—By the Judica¬ 
ture Acts the Court of Chancery has been merged 
in the Supreme Court of Judicature, and its 
practice altered ; but its judges of first instance 
form a separate division of the high court, 
namely, the chancery division, which retains 
most of the business which was formerly within 
the exclusive jurisdiction of the Court of Chan¬ 
cery ; and in many of its details the practice in 
chancery proceedings remains the same as be¬ 
fore. The chancery division also retains many 
of the various offices and officers attached to the 
Court of Chancery, while others have been abol¬ 
ished. See Chief Clerk ; Equity ; Inquiry ; 
Master; Record and Writ Clerk; Regis¬ 
trar. 

§ 4. Common law side and offices of 
tile Chancery. —The common law court and 
offices of the chancery are much more ancient 
than the equity court (3 Bl. Com. 48), the juris¬ 
diction of the latter having been originally an 
encroachment, and hence in old books the equi¬ 
table jurisdiction of the court is called its “ extra¬ 
ordinary jurisdiction.” The most important part 
of the common law side of the Court of Chancery 
was its offices, especially the petty bag office, the 
h&naper office and the enrolment office, the 
two former of which were concerned in issuing 


or sealing original writs, writs of error, parlia^ 
mentary writs, letters-patent, commissions to 
inquire as to lunatics, charities, &c., while in the 
enrolment office, as its name implies, deeds, 
&c., were enrolled or entered on record. The 
court on this side of the chancery had jurisdic¬ 
tion in matters relating to the business of the 
offices— e. g. in proceedings by scire facias to 
repeal letters-patent, to enforce recognizauces, in 
traverses of offices, and inquisitions, &c. Gilb. 
Ch. 9; Chit. Pr. 1757 ; 2 Dan. Ch. Pr. 1608 ; 2 
Wms. Saund. 15. See Enrolment ; IIanaper ; 
Petty Bag Office; Scire Facias. 

2 5. By the Judicature Act, 1873, the Court 
of Chancery, as a common law court, and its 
offices, were transferred to the Supreme Court 
of Judicature. (Jud. Act, 1873, 16, 77.) By 

the Judicature (Officers) Act, 1879, the enrol¬ 
ment office was consolidated (with others) into 
the central office of the Supreme Court, and the 
petty bag office is to be abolished on the next 
vacancy. 

1 6. Lancaster Chancery Court. —The 
Court of Chancery of the County Palatine of 
Lancaster is a court having a local jurisdiction 
in equity. It consists of a vice-chancellor, with 
a registrar and other officers, forming a court of 
first instance, from which an appeal formerly lay 
to the “ Court of Appeal in Chancery of the 
County Palatine of Lancaster,” consisting of the 
chancellor of the duchy and the lords justices 
of the Court of Appeal in Chancery, (Stat. 13 
and 14 Viet. c. 43; 17 and 18 Viet. c. 82. As 
to the jurisdiction of the court, see In re Alison's 
Trusts, 8 Ch. D. 1; In re Longden, &c., Co., Id . 
150;) but by the Judicature Acts, 1873, 1875, 
this appellate jurisdiction has been transferred to 
the Court of Appeal of the Supreme Court. 
(Jud. Act, 1873, \ 18.) New rules for the pro¬ 
cedure of the court were issued at the end of 
1876. Since the above article was written, a 
treatise on the practice of the court, by Messrs. 
Snow and Winstanley, has appeared. 

2 7. Chancery Court of York. —The 
Chancery Court of York is the ecclesiastical 
court of "appeal for cases decided in the diocesan 
courts within the province of York. (Phillim. 
Ecc. L. 1207.) The judge is called the “ official 
principal of the court”; he is also official princi¬ 
pal of the Court of Arches ( q . v.) Public Wor¬ 
ship Regulation Act, 1874. 

\ 8. The chancery was originally an office for 
the issue of writs, including the original writs by 
which all common law actions were commenced 
in ancient times. It was the business of the 
clerks in the chancery to “ hear and examine the 
petitions and complaints of suitors, and give 
them a remedy by the king's writ fitted to their 
case” (2 Reeves Hist. Eng. L. 251.) The 
chancellor, being keeper of the king's seal, also 
had the sealing of all charters, letters-patent, and 
other public instruments, ( see 1 Id. 60; 2 Id, 
250;) hence, when any question arose on a charter, 
atent, commission, &c., proceedings were taken 
efore the chancellor (Gilb. Ch. 12); this was 
the origin of itacommon law jurisdiction. 

'CHANGE.—An abbreviation of “ex< 
change,” (q . v.) See 4 Abb. (N, Y.) Pr. N. S 
162, 190. 
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Change axu alter, (a charter). 3 C. E. Gr. 

v n.,i.u:s. 

Change ix use, (of a building insured). 59 

Mo, 5S2. 

Change of grade, (in city charter). 31 
lovra 31. 

Change of possession, (in fire insurance 
policy C 46 N. Y. 526; 7 Am. Rep. 380. 

Change of title, (iti fire policy). 54 Ill. 
164, 16S; 23 Ind. 179 ; 17 Iowa 176; 21 Id. 193; 
13 Gray (Mass.) 431; 24 Minn. 315; 18 Mo. 
12S ; 5 N. Y. 405. 

Changing his occupation, (in a life insur¬ 
ance policy). 5 Yr. (N. J.) 371. 

Changing infant’s estate from reaitt 
to tersonalty, (reasons for). 15 Wend. (N. 
Y.) 443. 

CHANGER, or CHAUNGER. — An 
officer formerly belonging to the mint in Eng¬ 
land, who exchanged coin for bullion brought in 
by merchants or others. 

Channel, (of stream). 42 Mich. 638. 

CHANTER. —The chief singer in the choir 
of a cathedral. Mentioned in 13 Eliz. c. 10. 

CHANTRY, orCHAUNTRY-A little 
church, chapel, or particular altar, in some 
cathedral church, &c., endowed with lands, or 
other revenues, for the maintenance of one or 
more priests, daily to sing mass, and perform 
divine service for the souls of the donors and 
such others as they appointed. See 1 Edw. YI. 
c. 14, abolishing them.— Wharton. 1 

CHAPEL.— 

I 1. A place of worship; a lesser or in¬ 
ferior church, sometimes a part of or sub¬ 
ordinate to another church.— Webster. 

I 2. In English ecclesiastical law, 
chapels are of the following kinds: (1) A 
chapel of ease is one which is used only for 
the ease of the parishioners in prayers and 
preaching, while the sacraments and burial are 
received and performed at the mother church; 
the curate of such a chapel is generally remov¬ 
able at the pleasure of the parochial minister. 

(2) A parochial chapel is one which has 
the privilege of administering the sacraments 
(especially baptism), and the office of burial. 

(3) A free chapel is one which is exempt 

from the jurisdiction of the bishop of the diocese, 
having been erected either by the crown, or by 
the crown’s license, with that exemption. (4) 
Private chapels are such as noblemen and 
other persons have, at their own private charge, 
built in and near their own houses, for them 
and their families to perform religious duties in. 
The minister is called a “chaplain” and is nomi¬ 
nated by the owner of the chapel. (Phillim. 
Ecc. L. 1821.) (5) There are also chapels built 

or endowed under acts of parliament, especially 
under the church building and church extension 
acts; the principal of these are (a) district 
chapelries or chapels to which districts have 
been assigned by the ecclesiastical commission¬ 
ers; such chapels have perpetual curates, with 
dthes, and exclusive cure of souls, and differ 


from churches in little more than name (Id. 
2171); (b) consolidated chapelriee, 

which differ from district chapelries chiefly in 
being formed out of portions of many parishes 
(Id. 2172); (c) chapels to which an endow* 
meat, without a district, has been granted 
by the commissioners. Id. 2168. 

CHAPELRY. —The precincts and limits 
of a chapel; the 6ame thing to a chapel as a 
parish is to a church. —Termer de la Ley. 

CHAPERON. —A hood or bonnet anciently 
worn by the knights of the garter, as part of the 
habit of that noble order; also a little escutcheon 
fixed in the forehead of horses drawing a hearse 
at a funeral.— Wharton. 

CHAPITRE.—A summary of such matters 
as are to be inquired of or presented before jus¬ 
tices in eyre, justices of assize, or the peace, in 
their sessions. Also, articles delivered by the 
justice in his charge to the inquest, Britt, c. iiu 

CHAPLAIN.—(1) An ecclesiastic who 
performs divine service in a chapel; but 
it more commonly means one who attends 
upon a king, prince or other person of 
quality, for the performance of clerical 
duties in a private chapel. (4 Co. 90).— 
Wharton. (2) A clergyman officially at¬ 
tached to a ship-of-war, to an army (or 
regiment), or to some public institution, 
for the purpose of performing divine ser¬ 
vice.— Webster . 

CHAPMAN. —A cheapener, one that offers 
as a purchaser; also a seller; a trader from 
place to place. 

CHAPTER. — See Dean and Chapter. 

CHARACTER.—The sum of qualities 
which distinguish one person from an¬ 
other; good qualities, or the reputation 
of possessing them.— Webster. The legal 
use of the word “ character ” is principally 
confined to the latter branch of the above 
definition, so that in the law of evidence 
the word has come to mean little more 
than “ reputation,” while in their popular 
meanings the two words differ widely. 

3 1. Of party.—Evidence as to the 
character of a party to a judicial proceed¬ 
ing is not, in general, admissible, unless 
the nature of the proceeding is such as to 
put his character in issue. Such evidence 
is, therefore, admissible on an indictment 
for keeping a common gaming-house, or 
for being a common barrettor, if it bears on 
the charge; and so, in an action for seduc¬ 
tion or criminal conversation, or in a 
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prosecution for rape, evidence may be 
given as to the character of the woman 
for chastity. (Best Ev. 358.) A prisoner 
may call witnesses to speak to his charac¬ 
ter in reference to the charge against him, 
and the prosecutor may then adduce evi¬ 
dence of his general bad character, but he 
cannot go into particular instances of mis¬ 
conduct. But if the prisoner calls wit¬ 
nesses as to character, the prosecutor may, 
in answer thereto, give evidence of his con¬ 
viction for a previous felony. 

§ 2. Of witness.—Evidence is also ad¬ 
missible to show that a witness is unworthy 
of credit by reason of his general bad 
character; and if he is asked whether he 
has been convicted of felony or misde¬ 
meanor, and denies or refuses to answer, 
the opposite party may prove the convic¬ 
tion. 

Character, (defined). 22 Minn. 407. 

-(general, defined). 2 Wend, (N. Y.) 

354. 

-(impeachment of witness by proof of). 

3 Serg. & R. (Pa.) 337 ; 11 Id. 199.. 

- (what testimony not admissible to im¬ 
peach). G Oreg. 212. 

- (putting it in issue, defined). 10 Serg. 

& R. (Pa.) 55, 61. 

-(of a dangerous person), 26 Ohio St. 

162. 

Charcoal, (in U. S. internal revenue law). 
5 Blatchf. (U. S.) 215. 

CHARGE.- 

I 1. In its general sense, a charge is 
an obligation or liability. Thus we speak 
Of a district being chargeable to maintain 
its own highways, and of a pauper being 
chargeable to the parish or town. 

\ 2. On property.—More frequently, 
however, charge is applied to property, 
and signifies that it is security for the pay¬ 
ment of a debt or performance of an obli¬ 
gation. It is a general term, and therefore 
includes mortgages, liens, writs of execu¬ 
tion, &c., but is also applied in a restricted 
sense to cases where the security has no 
special name, and where there is not 
necessarily a personal debt. Thus, if the 
owner of land agrees that it shall be 
security for a debt or obligation by him¬ 
self or another person, that will charge 
the land, (Fish. Mort. 78); the principal 
effect of such a charge is to entitle the 
grantee to take proceedings to obtain a 
sale of the property charged. See Hy¬ 
pothecation. 


3 3. Charge of debtB or legacies.— 

Where a person by his will charges his 
real estate with the payment of any debts 
or legacies, the executors or trustees may 
raise Such debts or legacies by sale or 
mortgage of the lands, unless he has de¬ 
vised them to any person for his own 
benefit subject to the charge, in which case 
the devisee (if he accepts the devise) must 
satisfy the debts or legacies, (Wins. Real 
Prop. 219; Shelf. R. P. Stat. 484;) for this 
purpose he may sell or mortgage the land. 

I 4. Equitable assignment.— Charge 
is also applied to equitable assignments by 
way of security. Thus, if A., being entitled 
to a payment in futuro of $500 from B., 
and being indebted to C. for $200, gives C. 
an order on B. to pay him $200 out of the 
$500, this is an equitable assignment, and 
would be called a “charge” on the $500 in 
B/s hands, because its operation is to 
secure the payment of C.’s debt. See In 
re Lewer, Exp . Wilkes, 4 Cli. D. 101. 

§ 5. Declaration of charge. —By the 
Stat. 23 and 24 Viet. c. 127, § 28, where a solici¬ 
tor is employed to prosecute or defend any pro¬ 
ceeding in a court, the court may make a 
declaration that the solicitor is entitled to a 
charge upon the property recovered or preserved 
by the proceeding, and the charge is effectual 
against all persons, except bond fide purchasers 
of the property for value without notice. Dan, 
Ch. Pr. 1721. See Pilcher v. Arden, 7 Ch. D. 
318. 

§ 6. Registered charge. — Under the 
Land Transfer Act, 1875, the registered pro¬ 
prietor of freehold or leasehold land may charge 
it with the payment of money, with or without 
a power of sale, by executing an instrument of 
charge in the statutory form, and by having the 
charge entered on the register. (§22; General 
Rules 20, Form 20.) It has most of the inci¬ 
dents of an ordinary mortgage. (§§ 23-27.) 
The proprietor of the charge is entitled to a 
certificate of charge. § 22. 

§ 7. Charge on holding. —Under the 
Agricultural Holdings Act, 1875, when a land¬ 
lord pays to his tenant compensation in respect 
of improvements effected by the latter on the 
land, he may obtain from the county court oJ 
the district a charge of the amount on the land 
the effect of which is to make the land liable 
for the repayment of the amount, by installments, 
to the landlord, his executors, administrators and 
assigns, so that where he is merely a limited 
owner ( e . g. a tenant for life) the amount will be 
repaid to him or his personal representatives if 
his estate comes to an end before the time when 
the improvement in respect of which the com¬ 
pensation was paid is taken to be exhausted. 
This time varieB with the nature of the improve¬ 
ment. 38 and 39 Viet. c. 92, § 42. See Agri¬ 
cultural Holdings Act. 
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$ S. In chancery practice, charges < 
are allegations in a hill of complaint in- ‘ 
tended either to substantiate the general , 
statement of the plaintiff’s case, or to avoid i 
a defence which he anticipates that the 
defendant will set up. See Bill of Com- < 
F I.AI nt, 8 6. 

I 9. In an action for an account a person ; 
is said to be charged with sums which he 
admits or is proved to have received. 
When he brings in an account showing 
receipts and payments by him, he is said 
to charge himself with the receipts, and to 
discharge himself by the payments. See 
Discharge; Surcharge. 

8 10. In criminal law, a charge is an , 
accusation made by a summons, warrant, 
information, indictment or the like. And 
the clerk gives the prisoner in charge to 
the jury by reading the indictment, and 
they are bound to proceed to deliver him 
until they are discharged. 

I 11. To jury. The instructions given 
by the court, either to the grand jury 
before commencing their session, as to 
their duty, or to the petty jury, after the 
case on trial has been closed on both 
sides, are denominated, in either case, the 
“charge ” of the court. See Instructions. 

Charge, (in bankruptcy act). L. R. 9 Q. B. 
2S6. 

-(to a jury). 29 Wis. 125. 

- (in statute requiring judge’s charge to 

be written). 29 Wis. 125, 136. 

Charge and accuse, (before a grand jury or 
magistrate). 12 Cush. (Mass.) 90. 

-(in an indictment under a statute). 2 

Car. & P. 436. 

Charge, power to, (includes power to sell). 

8 Com. Dig. 859. 

CHARGE AND DISCHARGE.—The 

old mode of taking accounts in chancery. For 
an explanation of it, see Dan. Ch. Pr. 1173. 

CHARGE D'AFFAIRES. — A di¬ 
plomatic agent, differing from an ambas¬ 
sador or minister in being accredited to 
the minister, not the sovereign, of the 
foreign State where he resides, and in rep¬ 
resenting a minister and not the sovereign 
of his own State. Man. L. of N. 106. 

Chajlge, power to, (includes a power to 
sell). 6 Ves. 793, 797. 

CHARGE- SHEET.— A paper kept at a 
police-station, in England, to receive each night 
the names of the persons brought and given into 


custody, the nature of the accusation, and the 
name of the accuser in each case. It is under 
the care of the inspector on duty. This seems 
to be the same thing a a the “blotter” used for 
the same purpose in this country 

CHARGE TO ENTER HEIR.— In the 

Scotch law, a writ commanding a person to enter 
heir to his predecessor within forty days, other¬ 
wise an action to be raised against him as if he 
had entered.— Bouvier, 

Chargeable, (in a statute). 44 Conn. 210; 
11 East 381. 

Charged, (in a plea). 1 Minn. 241. 

-(under statute, who are). 14 Johns. 

(N. Y.) 484. 

Charged and assigned my property to 
A., (implies what). 5 Paige (N. Y.) 450. 

Charged in custody, (in an action for 
escape). 11 Mod. 69. 

Charged in execution, (in a statute, mean¬ 
ing of). 4 T. R. 367 ; 1 East 405. 

Charged with crime, (in a criminal statute). 
8 Allen (Mass.) 477-8. 

Charged with my debts, (in a will). 18 
Johns. (N. Y.) 31; 13 Wend. (N. Y.) 586; 6 
Wheel. Am. C. L. 414; 1 Yes. & B. 260, 272. 

CHARGES. — Expenses; costs; but 
principally such expenses of a suit or 
legal proceeding as are not included in 
the costs; it is a wider term than costs. 

Charges, (covenant to pay). 2 Atk. 541, 542. 
for commissions). 78 N. C. 265. 
in a receipt). 55 Barb. (N. Y.) 312. 

-(in a statute). 8 East 23 ; 3 Price 280. 

■- (in statute extending jurisdiction). 79 

N.Y. 593. 

Charges parliamentary or otherwise, 
(includes land-tax). 2 Atk. 542. 

CHARGING ORDER.— 

81. By 1 and 2 Viet. c. 110, U 14-16, and 3 
and 4 Viet. c. 82, when judgment has been 
recovered in an action, a judge at chambers may 
make an order that any government stock, funds 
or annuities, or any stock or shares in a public 
company in England, standing in the name of the 
judgment debtor in his own right, or in the name 
of any person as trustee for him, shall stand 
charged with the payment of the judgment debt. 
(Sm. Ac. 211; Rules of Court xlvi. 1.) The 
effect is to prevent the transfer of the stock, and 
to give the judgment creditor all the remedies 
which he would have been entitled to if the 
charge had been made in his favor by the judg¬ 
ment debtor, but he cannot enforce it until six 
months from the date of the order. 1 and 2 
Viet. c. 110, 8 14; Fish. Mort. 113 ei seq. 

8 2. As to so-called charging orders under 
Stat. 23 and 24 Viet. c. 127, see Charge, 8 6* 
See t also f Distringas ; Stop Order. 

Charitable, (defined). 4 C. E. Gr. (N. J.) 
313. 

(as applied to uses). 14 N. Y. 389, 
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Charitable and religious, (bequests). 4 
C. E. Gr. (N. J.) 313. 

Charitable gift, (what is). 2 Sim. 437. 

Charitable institutions, (defined). 65 
Me. 92. 

Charitable or public purposes, (when too 
general to be executed). 1 Sim. & S. 69. 

Charitable purposes, (in a will). L. E. 
3 Ch. App. 678. 

CHARITABLE TRUSTS ACTS (Stat. 
16 and 17 Viet. c. 137; 18 and 19 Viet. c. 124; 
23 and 24 Viet. c. 136 ; 25 and 26 Viet. c. 112; 
and 32 and 33 Viet. c. 110; sec, also , Sir Samuel 
Bomilly's Act, 52 Geo. III. c. 101,) were passed 
to constitute a board of commissioners called the 
u charity commissioners,” with powers for inquir¬ 
ing into the nature, objects, condition and man¬ 
agement of charities, and for giving advice and 
directions, and making orders for the adminis¬ 
tration of charity property, and for authorizing 
leases, sales, and exchanges of charity lands. A 
mode of applying to the Chancery Division in 
matters relating to charities, by petition or sum¬ 
mons, in a summary way, is also provided. The 
acts do not apply to unendowed charities. Tud. 
Char. Trusts 189; 3 Stepli. Com. 74; Dan. Ch. 
Pr. 1766; Hunt. Suit 246. See Charity, § 3; 
Official Trustees of Charitable Funds 
and Charity Lands ; Scheme. 

Charitable uses, (what are). 10 Allen 
(Mass.) 169, 177; 14 Id. 539, 550; 7 Johns. (N. 
Y.) Ch. 292 ; 14 N. Y. 380 ; 2 Barn. & Ad. 744; 
7 Com. Dig. 606, 692; 1 Cox Ch. 315; 2 Vein. 
453. 

-(what are not). 5 Eawle (Pa.) 151; 

6 East 329 ; 6 Taunt. 359. 

- (what are not uncertain). 17 Serg. & 

E. (Pa.) 88. 

-- (what are, in a will). 4 Wheat. (U. 

S.) 6; 7 Ves. 79; 16 Id. 206. 

-(bequests to churches for). 3 Wheel. 

Am. C. L. 467. 

-(jurisdiction of court of chancery over). 

3 Pet. (U. S.) 99 ; 2 Johns. (N. Y.) Ch. 384, 389 ; 
6 Paige (N. Y.) 639. 

CHARITABLE USES ACT.—The Act 

9 Geo. II. c. 36, which prohibits gifts to charities, 
of land, or moneys arising from or to be laid out 
in land, unless made in accordance with the 
provisions of the act. It is commonly, but inac¬ 
curately, known as the “Mortmain Act.” See 
Luckraft v. Pridham, 6 Ch. D. 205. See y also y 
Mortmain. 

Charitable uses and purposes, (in a will, 
meaning of). 1 Merw. 55, 86, 92, 93. 

CHARITY.— 

3 1. When a person gives money or 
property for the benefit of the public, or 
a section of the public, this constitutes a 
charitable gift, and the donor is called “ the 
founder” of the charity. In practice, how¬ 
ever, the term is usually applied to institu¬ 
tions of a permanent character, such as 


hospitals, schools, &c. The object must be 
public, and therefore gifts for the erec¬ 
tion or repair of private tombs or monu¬ 
ments (so-called private charities) are not 
charities in the proper sense of the word. 
(Wats. Comp. Eq. 42.) Instances of proper 
charities (sometimes called “public chari¬ 
ties”) are gifts for the relief of aged, poor, 
and sick persons; for the relief of the 
donor's poor relations; for education; for 
the repair of bridges; towards payment of 
the national debt, &c. See the quaint 
enumeration in Stat. 43 Eliz. c. 4, from 
which the legal idea of a charity is taken, 
and cases cited, Wats. Comp. Eq. 40 et seq. ; 
Dan. Ch. Pr. 1760; Tud. Char. Trusts Act, 4. 

3 2. Ecclesiastical, or eleemosy¬ 
nary. —When a charity has to be admin¬ 
istered with reference to the tenets of a 
particular religion ( e . g. where its purpose 
is education in those tenets, or where its 
objects must be persons holding those 
tenets), the charity is said to be ecclesias¬ 
tical, as opposed to a lay or eleemosynary 
charity, which is not restricted with refer- 
i ence to any particular religion. Att-Gen. 
v. St. John's Hospital, 2 Ch. D. 554; Tnd. 
Char. Trusts, and the cases cited. 

\ 3. Endowed charities.—An endowed 
charity is one which possesses property from 
which it derives income, and which was origi¬ 
nally given to it for the purpose of being kept as 
a source of income; a charity, therefore, which 
is supported wholly or partially hv voluntary 
subscriptions is (wholly or partially) an unen¬ 
dowed charity; and neither money arising from 
voluntary subscriptions, nor property given to a 
charity in such a way that it might legally be 
applied as income, is converted into an endow¬ 
ment merely by being set apart or invested for 
the purpose of being applied to some defined 
and specific object connected with the charity. 
See $$ 62 and 66 of the Charitable Trusts Act, 
1853; and as to their construction (which is not 
free from difficulty), The Governors of the Char¬ 
ity for Widows, &c., of Clergymen v . Sutton, 27 
Beav. 651; In re Sir E. Peel's School, L. E. 3 
Ch. 543. 

Charity (defined). 5 Otto (U. S.) 311; 25 
Ohio St. 229; 2 Ami). 651; 4 Com. Dig. 154; 

9 V08 399 

-(what is included). 25 Ohio St. 229. 

-(what is not). 9 Ves. 399. 

-(what is not a charitable legacy). 10 

Ves. 534. 

-(distinction as to public or private). 4 

Wheat. (U. S.) 670. 

-(as used in statute of 43 Eliz. c. 4). 

65 Me. 93. 

-(as to jurisdiction of charity commis¬ 
sioners). L. E. 2 Ch. App. 362. 
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Charity, (in Sundav law), 118 Mass. 195, 
197. 

Charity, private, (in will, when too indefi¬ 
nite to enable the court to execute it). Turn. & 
R. 260. 

Charity, public, (a devise to the poor of a 
parish is). 2 Atk. 88. 

CHART A. —(1) In the civil law, paper, as 
distinguished from papyrm; a written instrument. 
(2) In old English law, a charter (q. t'.); a deed; 
a conveyance of land under seal; any instrument 
under seal evidencing a contract, covenant, or 
conveyance; any signal or token by which an 
estate was held ; also, a royal grant of privileges 
or liberties. See Carta ; Charts Liberta- 
tum ; Magna Chart a. 

CHARTA CHYROGRAPHATA, or 
COMMUNIS. —An indenture (q. v.) 

CHARTA DE FOREST A.—&e 

Charts Libektatum. 

Charta de non ente non valet (Co. 
Litt. 36): A charter concerning a thing not in 
existence avails not. 

CHARTA DE UNA PARTE.—A deed- 
poll. 

Charta est legatus mentis : A deed is 
the representation of the mind. 

Charta non est nisi vestimentum 
donationis : A deed is nothing else than the 
vestment of a gift. 

CHARTA PARTITA.—A charter-party 

(?• v.) 

CHARTS LIBERTATUM.—These are 

Magna Charta and Charta de Foresta. (See 4 Bl. 
Com. 423.) Charta de Foresta is taken from the 
roll of 25 Edward I., and has a confirmation of 
that date prefixed to it, similar to that prefixed 
to Magna Charta. This charter, though of infi¬ 
nite importance at the time it was made, contains 
in it nothing interesting to a modem lawyer, any 
further than as it gives some specimen of the 
nature of the institution of forest laws, and the 
burthens thereby brought on the subject. In 
this light the charter of the forest is a curious 
remnant ol ancient legislation. It contains six¬ 
teen chapters. (1 Reeves c. v. 254; 4 Bl. Com. 
423; 4 Br. & Had. 505.)— Wharton. 

Chartarum super fldem, mortuis 
testibus, ad patriam de necessitudine 
recurrendum est (Co. Litt. 36) : The wit¬ 
nesses being dead, the truth of charters must 
of necessity be referred to the country, i. e. a 

CHARTE.—A chart, or plan, which mari¬ 
ners use at sea. 

CHARTED.—A letter of defiance or chal¬ 
lenge to a single combat; also an instrument or 
writing between two States for settling the ex¬ 
change of prisoners of war. See Cartel. 


CHARTER •—Old French: chartre; Latin : 
charta. 

This word formerly meant any deed 
relating to hereditaments, especially deeds 
of feoffment, (Co. Litt. 7a, 9b,) but it is 
now always used in the sense of a grant 
by the sovereign to persons therein desig¬ 
nated, of jura regalia or other franchises, 
liberties, property, rights, powers, privileges 
or immunities. (Grant Corp. 9; Lind. 
Part. 154.) At the present day the most 
usual instances of charters are those 
creating universities and corporations of 
all kinds. The act of a legislature creating 
a corporation, is also called a charter. See 
Corporation ; Letters-Patent ; Surren¬ 
der. 

Charter, (right of legislature to grant). 9 
Johns. (N. Y.) 573. 

-(right of State to alter private). 1 

Paige (N. Y.) 102. 

-(of bank, violation of). 3 Wend. (N. 

Y.) 609. 

-(of R. R. Co., construed). 1 Nev. & 

M. 690, 734. 

- (to build bridge, rights under). 11 

Pet. (U. S.) 549. 

CHARTER-HOUSE.—Formerly a con¬ 
vent of Carthusian monks in London; now a 
college founded and endowed by Thomas Sutton. 
The governors of the charter-house are a cor¬ 
poration aggregate without a head, president, or 
superior, all the members being of equal author¬ 
ity. 3 Steph. Com. (7 edit.) 14, 97. 

CHARTE R-L A ND.—Otherwise called 
“ book-land,” is property held by deed under cer¬ 
tain rents and free-services. It in effect differs 
nothing from the free socage lands, and hence 
have arisen most of the freehold tenants, who 
hold of particular manors, and owe suit and ser¬ 
vice to the same. 2 Bl. Com. 90. See Boo 
Land. 

CHARTER OF PARDON.—In English 
law, an instrument under the great seal, by 
which a pardon is granted to a man for a felony 
or other offence. 

CHARTER-PARTY. —Latin: carta par- 
tita, an instrument or deed cut in two. Apparently 
the ship-owner's copy and the merchant’s copy were 
originally written on the same sheet of paper or parch¬ 
ment, which was then cut in two, in the same manner 
as an indenture ( q. v.) 

A written agreement, not usually under 
seal, by which a ship-owner lets an entire 
ship, or a part of it, to a merchant for the 
conveyance of goods, binding himself to 
transport them to a particular place for a 
sum of money which the merchant under¬ 
takes to pay as freight for their carriage. 
(Maud. & P. Mer. Sh, 227.) The principal 
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stipulations in an ordinary charter-party 
refer to the places of loading and delivery, 
the mode and time of paying the freight, 
the number of laying days (t. e. the time 
allowed the freighter for loading and un¬ 
loading), and the rate of demurrage (q. v.) 
(See the form, Id. 228.) Charter-parties 
are of two kinds, (1) Where the control 
of the vessel is retained by the owner; and 
(2) where the vessel is surrendered to the 
charterer, who finds master and crew, and 
takes entire charge of the voyage. 

Charter-party, (defined). 2 Munf. (Va.) 
268. 

-(who responsible under). 3 Wheel. 

Am. C. L. 144. 

CHARTER ROLLS.—Ancient English 
records of royal charters, granted between the 
years 1199 and 1510 .—Bur rill. 

CHARTERED SHIP.—A ship hired 
or freighted; a ship which is the subject 
matter of a charter-party. 

CHARTERER.—A person who char¬ 
ters or hires a ship for a voyage or for a 
certain period. 

CHARTIS REDDENDIS.—An ancient 
writ which lay against one who had charters of 
feoffment intrusted to his keeping and refused to 
deliver them.— Reg. Orig. 159. 

CHASE -—Norman-French : chare (Britt. 138 b), 
from charier; Italian: cacciare , to hunt, most proba¬ 
bly from & Romanic form, cap ti are. of the Latin captare, 
to pursue, hunt. 1 Diez Worth. 97. 

A district of land privileged for wild beasts 
of chase, with the exclusive right of hunting 
therein. It resembles a forest ( q . v.) } except that 
it has no peculiar laws or courts. A chase be¬ 
longing to the crown is called a “ chase royala 
chase in the hands of a subject (whether by royal 
grant or by prescription) is sometimes called a 
“free (or frank) chase;” it is a franchise ( q. v.)> 
and may belong either to the owner of the land 
over 'which the right of chase exists, or to 
another person. Co. Litt. 233a; Manw. 6b; 
Com. Dig., Chase, B. 

Chase, capture and man prizes, (leave to, 
in a policy of insurance). 6 East 51. 

-(in a policy of insurance). 2 Taunt. 

428 . 

Chaste character, (in act punishing abduc¬ 
tion). 8 Barb. (N. Y.) 603. 

- (in statute punishing seduction). 5 

Iowa 389, 430; 18 Id. 372; 1 Park. (N. Y.) Cr. 
453, 474; 5 Id. 254. 

CHASTITY.—Purity, or freedom from 
unlawful sexual intercourse. The law jus¬ 
tifies a woman killing one who attempts 
to ravish her, and so, too, the husband or 


father may justify killing a man who 
attempts a rape upon his wife or daughter; 
but not if he takes them in adultery by 
consent, for the one is forcible and feloni¬ 
ous, but not the other. (1 Hale P. C. 485, 
486; 4 Broom & H. Com. 214.) In the 
latter case, however, the homicide may be 
excusable. Words attributing want of 
chastity to a woman are actionable per se. 
2 Conn. 707; 5 Gray (Mass.) 5. 

CHATTEL.— 

2 1. Chattels real. —Chattel is a term 
used to denote any kind of property 
which, having regard either to the subject- 
matter or the quantity of interest therein, 
is less than a freehold. Any estate in 
lands and tenements which does not 
amount to freehold is consequently a 
chattel, but, inasmuch as it concerns or 
“savours ” of the realty, it is called a chat¬ 
tel real, to distinguish it from things which 
have no concern with land, viz., mere 
movables and rights connected with them, 
all of which are called “ chattels personal.” 
Chattels real include estates for years, at 
will, by sufferance, and various interests 
of uncertain duration. 1 Steph. Com. 280, 
Co. Litt. 118b. See Estate; Interest. 

2 2. Chattels personal.-— The term 
“ chattels personal ” is generally applied 
to tangible things, such as furniture, jewels, 
animals, and the like. Choses in action 
( q . v.) and incorporeal personal property, 
such as copyrights, patent rights, and the 
like, are not generally included in the 
term chattels. See Litt. 22 281, 282, where 
he treats of debts and duties as distinct 
from chattels personal, such as a horse. 
Coke, however, talks of chattels in posses¬ 
sion and chattels in right, which latter 
appear to be the same as choses in action. 
Co. Litt. 182 a. See Personal Property. 

Chattel, (real and personal, defined). 19 
Johns. (N. Y.) 73. 

-(a bill of exchange is). 6 Bing. 363; 

4 Moo. & P. 36. 

-- (a bond is). 1 Atk. 165, 171. 

- (embraces live animals and slaves), 

12 Ired. (N. C.) L. 61. 

- (includes term for years). 6 Blackf. 

(Ind.) 335. 

-(in indictment for larceny). 55 Me. 

200; 1 Dougl. (Mich.) 42; 13 Johns. (N. Y.) 90. 

CHATTEL INTERESTS.—The differ¬ 
ence between freeholds and non-freeholds, or 
chattel interests, consists, for the most part, in 
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the fixity or non-fixity of their duration. It is 
the latter property, viz, uncertainty, that char¬ 
acterizes a freehold; it is the lornier, viz., cer¬ 
tainty, that characterizes a non-freehold. Hence 
everv tenancy of a definite duration is a term, 
i. c. a period accurately ascertained during which 
the interest or estate is to endure. The non¬ 
freeholds are deemed merely chattel interests, 
and differ from freeholds not only in quantity 
b it in order and kind; for freeholds are consid¬ 
ered of greater interest than non-freeholds, and, 
therefore, if a term of 1000 years and an estate 
for life vest in the same person, in the same 
right, the term will merge in the life estate, 
unless an intervening estate prevent such an 
union of interests. Chattel interests devolve 
upon the personal representatives of the owner. 
Five species of estates rank as chattel interests: 
(1) for years; (2) from year to year; (3) at 
will; (4) by elegit, and (5) on sufferance.— 
TTAartoa. 

CHATTEL MORTGAGE.—A mort¬ 
gage of chattels personal, or personal prop¬ 
erty. It differs from a pledge in that the 
possession of the property need not pass 
from the mortgagor, and in that the title 
to the property passes at once to the 
mortgagee upon default by the mortgagor, 
whereas the pledgee must have possession 
or he gets no lien, and even after the 
pledgor’s default he can only sell the 
pledge, and cannot at the sale (as a mort¬ 
gagee can) become himself the purchaser. 
But these distinctions have been modified 
somewhat by statute in the several States. 
In England the instrument corresponding 
to our chattel mortgage is called a “bill 
of sale by way of mortgage.” See Bill of 
Sale, ? 4, and n. 

Chattel mortgage, (does not import a 
sealed instrument). 8 W. Va. 36, 40. 

- (distinguished from “pledge”). 36 

Cal. 414, 441; 3 Blackf. (Ind.) 309; 5 Id. 320. 

Chattel or valuable security, (in a 
statute). 2 Q. B. D. 157, 163. 

Chattels, (defined). 2 Watts (Pa.) 61. 65; 
Love. Wills 28, 29. 

-(what are). 5 Wheel. Am. C. L. 269; 

11 Co. 50; 1 Shep. Touch. 97. 

-(means personal estate). 2 T. R. 659 b. 

-(comprehends thingB in action). 1 Atk. 

165, 177. 

- (annual fruits of annual labor are). 

1 Harr. (N. J.) 81. 

-(growing trees are). 1 Ld. Raym. 182. 

-(improvement rights are). 4 Yeates 

(Pa.) 300- 

-(includes a lease for years). 15 Mass. 

445. 

-(in an indictment for larceny of bank 

bills). 1 Doug. (Mich.) 42. 

■ (in justice’s act). 6 Blackf. (Ind.) 

835 * 

-(personal). 2 Green (N. J.) 268. 


Chattels, (personal and real, distinguished, 
19 Johns. (N. Y.) 73. 

-(taxation of). 6 Vr. (N. J.) 282. 

-(what will pass in a will, under). 

1 Chit. Gen. Pr. 90; Lov. Wills 29. 

Chattels or goods, (money is not, under 
the larceny statute). 1 Leach C. ( 242, 468. 

Chattels, goods and effects, (value of 
fixtures nuiv be recovered under). 4 Barn. & 
Aid. 206. 

Chattels, personal, (includes a hill of 
exchange). 1 Barn. & Aid. 218, 221. 

CHATJD-MEDLEY.— See Chance-Med¬ 
ley. 

CHATJNTRY. — See Chantry. 

CHAUNTRY-RENTS.— Money paid to 
the crown by the servants or purchasers ol 
chauntry-lands. 22 Car. II. c. 6. 

CHEAT.— A generic term for tne act 
of fraudulently obtaining the property of 
another by any deceitful practice not 
amounting to felony, but of such a nature 
that it directly affects, or may directly 
affect, the public at large. Thus, selling by 
a false weight or measure, even to a single 
person, is a cheat, while selling short 
measure or weight (no false weights or 
measures being used) is not, because it 
only affects the person actually defrauded. 
So, maiming one’s self in order to have a 
pretext for begging, is a cheat. See False 
Pretences. 

Cheat, (synonymous with “swindler”). 2 
Mass. 408. 

-(what is indictable). 7 Johns. (N. Y.) 

201; 12 Id. 292; 14 Id. 371; 9 Cow. (N. Y.) 
579. 

-(conspiracy to). 6 Wheel. Am. C. L 3. 

-(to call one a cheat not actionable). 1 

Chit. Gen. Pr. 44. 

Cheat and defraud, (defined). 1 Cush. 
(Mass.) 227 ; 5 Wheel. Am. C. L. 460. 

Cheat and defraud the just and law¬ 
ful creditors of A. B., (in an indictment, is 
bad, as being too general). 4 Car. & P. 592. 

CHEATERS, or ESCHEATERS.— 

Officers appointed to look after the king’s 
escheats, a duty which gave them great oppor¬ 
tunities of fraud and oppression, and in conse¬ 
quence many complaints were made of their 
misconduct. Hence it seems that a cheater 
came to signify a fraudulent person, ,nd thence 
the verb to cheat was derived.— Wedgw. 

Cheating, (accusation in slander). 2 Salk. 
694. 

-(in weight, injury to public). 1 DalL 

47. 

Cheating and defrauding, (in an indict¬ 
ment for conspiracy). 16 Gray (Mass.) 223. 
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CHECK, or CHEQUE.—To check is 
to control or verify, especially applied to 
that kind of regulation or supervision which 
is exercised by one department of an office 
over another. The original meaning of the 
word was to stop, derived from the expres¬ 
sion “check-mate” (Persian shah-mat , “the 
king is dead,” used in the game of chess). 
Hence check, or cheque, was applied to 
slips of paper of which a piece was torn 
off to serve as a counterfoil or tally. For 
a sketch of the history of checks, see Cohn 
“Zur Geschichte der Checks,” Zeitschrift 
fur vergl. Rechtsw. i. 117; and for an 
account of the functions which they fill in 
the money market, see Jevons on Money, 
240 et seq. 

$ 1. A check is an order addressed by a 
person to his banker, or to a bank, requir¬ 
ing the payment of a certain sum to a per¬ 
son therein indicated, or to his order, or 
to the bearer, on demand. The person 
making the check is called the “drawer,” 
and the person to whom it is payable, the 
“payee.” 

§ 2. A check resembles a bill of exchange 
in many respects: thus, it is a negotiable 
instrument, unless its negotiability is quali¬ 
fied or restrained; it may be made payable 
to order or bearer; and the liability of the 
drawer resembles that of the drawer of a 
bill. (Keene v . Beard, 8 C. B., N. S. 372; 
Eyre v. Waller, 5 H. & N. 460; 29 L. J. 
Ex. 246.) But there are several special 
rules and usages applying to checks and 
not to bills, and it is, therefore, not strictly 
accurate to say (as is sometimes done), 
(Byles’ Bills 13; Hopkinson v. Forster, L. 
R. 19 Eq. 74,) that a check is an inland 
bill of exchange; thus, the drawer of a 
check is not discharged by the holder's 
failure to present it in due time, unless he 
has sustained actual prejudice from the 
delay, as by the failure of the banker; 
again, in England, a banker who pays a 
check to order on a forged indorsement of 
the payee’s name, is not liable to his cus¬ 
tomer for the amount (Byles 19; Stat. 16 
and 17 Viet. c. 59, § 19. The Crossed 
Cheques Act, 1876, § 12, also protects a 
banker who collects an ordinary crossed 
check for his customer, although there 
may be some defect in the latter's title 
(Majthiessen v. London and County Bank, 


5 C. P. D. 7,) but this would not be so it 
the check were crossed “not negoti¬ 
able”); and the negotiability of a check 
may be restrained by means not applicable 
to bills of exchange. 

\ 3. Crossed checks. —The negotiability 
of a check may be restrained, in England, by 
crossing it. When the check bears across its 
face two parallel lines (with or without the words 
“and company,” or an abbreviation thereof), it 
is said to be crossed “ generally.” When it bears 
across its face the name of a banker, it is said to 
be crossed “ specially,” and to be crossed to that 
banker. To a crossing, whether general or 
special, may be added the words “not negoti¬ 
able” 

? 4. General and special crossing*. — 

When a check is crossed generally, the banker 
on whom it is drawn must not pay it across the 
counter, but can only pay it to another banker; 
in other words, the holder of such a check can¬ 
not obtain payment of it unless he has an account 
with some banker. When a check is crossed 
specially, the banker on whom it is drawn can 
only pay it to the banker to whom it is crossed; 
in other words, the holder of that check cannot 
obtain payment of it unless lie has an account 
with the banker to whom it is crossed. 

\ 5. “Not negotiable.’ *—When a check 
bears the words “not negotiable,” in addition to 
the crossing, the holder of it cannot give a trans¬ 
feree a better title than he has himself. Crossed 
Cheques Act, 1876, repealing 19 and 20 Viet. c. 
25, and 21 and 22 Viet. c. 79. 

Check, (defined). 5 Wheat. (U. S.) 335 ; 13 
La. Ann. 300; 1 Gray (Mass.) 605; 4 Johns. 
(N. Y.) 296; 21 Wend. (N. Y.) 373; 5 Sandf. 
(N. Y.) 326. 

- (is a negotiable instrument). 7 T. B. 

430. 

-(distinguished from “ bill of ex¬ 
change”). 2 Story (U. S.) 502; 46 Ga. 487 ; 8 
Bush. (Ky.) 357 ; 3 Johns. (N. Y.) 259; 5 Ohio 
St. 13, 17; 17 Ohio St. 82, 125; 70 Pa. St. 474. 

-(resembles inland bill). 4 Cal. 35; 

14 La. Ann. 457; 30 N. H. 256; 3 Johns. 
N. Y.) Cas. 5; 6 Cow. (N. Y.) 484; 21 Wend. 
N. Y.) 372; 25 Id. 673. 

-— (how construed). 3 Johns. (X. Y.) 

Cas. 5; 3 Wend. (N. Y.) 302. 

-(forged). 4 Dali. (U. S.) 234; 4 Johns. 

(N. Y.) 296. 

-(given when no funds in bank). 1 Hall 

(N. Y.) 78. 

-(liability of drawer). 3 Burr. 1517. 

-(must be drawn on a bank or banker). 

3 N. Y.) 93. 

-(nature of, before acceptance).—1 Daly 

(N. Y.) 500. 

-(presentation of). 3 Johns. (N. Y.) 

Cas. 259; 10 Wend. (N. Y.) 304; 20 Id. 192; 

2 Hill (N. Y.) 425; 1 Hall (N. Y.) 68; 2 Id. 
459. 

-(payment of, must be demanded within 

reasonable time). 6 Cow. (N. Y.) 490. 

-(post-dated, when due). 20 Wend. 

(N. Y.) 205; 10 Id . 304 ; 20 Id. 549; 70 Pa St 
474. 
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Check, (rights and liabilities of parties). 3 
Moore 635. 

-(right of agent co sue on). 7 Cow. 

(N. Y.) 174. 

-(under charter, when bonk bound to 

pay), 1 Baldw. (U. S.) 370. 

-(when treated as nullity). 1 Hall 

(N. Y.) 56. 

CHECK-BOOK. —A book containing 
blank checks, and an inner margin called 
a “stump,’' upon which to enter a memo¬ 
randum of the date and amount of the 
check, and the name of the payee, for 
reference after the check itself is filled out 
and torn off. This memorandum, in con¬ 
nection with the oath of the party, is evi¬ 
dence of the giving of the check. 

Check-list, (of work done, when evidence). 
16 Wend. (N. Y.) 586. 

CHECK-ROLL.—A list or book, contain¬ 
ing the names of such as are attendants on, or in 
the pay of, the queen or other great personages 
as their household servants. 19 Car. II. c. 1. 

CHEMIN.— See Chimin. 

CHE MIS.—In old Scotch law, a chief 
dwelling or mansion house. 

Chest, (in an indictment). 2 Hale P. C. 183. 

CHEVAGE,—A sum of money formerly 
paid by villeins to their lords in acknowledgment 
of their bondage. It seems also to have signified 
a sum of money paid to a man of power and 
might for his protection. (Co. Litt. 140 a; 
Termes de la Ley, s. v.) It comes from the Nor¬ 
man-French, chief , chefj a head or superior. 
Loysel Inst. Cout. Gloss. 

CHE V ANTI A.—A loan or advance of 
money upon credit; also goods, Btock, &c. 

CHEVISANCE.—An agreement or com¬ 
position ; an end or order set down between a 
creditor or debtor; an indirect gain in point of 
usury, &c.; also an unlawful bargain or con¬ 
tract.— W harton. 

CHEVITLZE.—In old records, pieces of 
ground, or heads at the end of ploughed lands.— 
Cowell. 

f 

CHEZE.—A homestead or homesfall which 
is accessory to a house. 

CHICANE.—The use of trieks and artifice. 

CHIEF.—A principal person or thing ; 
one high in power or importance; the best 
or most important of a number of things. 

CHIEF BARON. — See Lord Chief 
Baron. 

CHIEF CLERKS of the master of the 
rolls and vice-chancellc r* are officers who trans¬ 


act the principal judicial business in the cham¬ 
bers of the Chancery Division of the English 
High Court. There are three to eacli judge. 
They act as the deputies of the judges ir. making 
orders relating to the ordinary conduct of an 
action, such as orders for time, amendment, dis¬ 
covery, Ac., and in questions of administrative 
detail, such as those relating to the maintenance, 
guardianship, Ac., of infants, and the manage¬ 
ment of settled estates and companies in liquida¬ 
tion (e. g . orders for calls and the adjudication 
and payment of claims by creditors). They also 
answer inquiries and take accounts referred to 
them by the judges; the result is embodied in 
what is called the “ chief clerk’s certificate,” and 
they settle conveyances and other documents 
requiring the sanction of the judge, with or 
without the assistance of the conveyancing coun¬ 
sel (< 7 . v.) The chief clerks and their subordi¬ 
nates are merely deputies of the judge; conse¬ 
quently all orders, Ac., are drawn up in the 
name of the judge, not of the chief clerk, and 
every party to the proceeding is entitled as a 
matter of right to bring the question before the 
judge in person. The chief clerks are assisted 
by junior clerks, who prepare the draft certifi¬ 
cates, minutes of orders, Ac., vouch accounts, and 
hear summonses and applications relating to 
matters of routine, such as summonses for time 
and affidavits of documents; there are also addi¬ 
tional and assistant clerks. Second Rep. of Leg. 
Dep. Comm. (1874) 58 ; Dan. Ch. Pr. 1042 ; Stat, 
15 and 16 Yict. c. 80. See Master. 

CHIEF, EXAMINATION OF 
WITNESS IN.—Every witness who 
gives his testimony in a trial at Nisi Prius, 
is first examined by the counsel of the 
party on whose behalf he is called; and 
the first examination is termed his “exam¬ 
ination in chief.” He is then subject to 
cross-examination by the counsel on the 
other side, which cross-examination may 
be in its turn succeeded by a re-examina¬ 
tion by the counsel who originally called 
him. See Examination. 

CHIEF JUDGE.— The judge of the Lon¬ 
don Bankruptcy Court. The Bankruptcy Act, 
1869, provides for the appointment of one of the 
commissioners of the old London Bankruptcy 
Court as the first chief judge of the present 
court, and for the appointment of subsequent 
judges. 61, 128.) He may delegate his 
powers to the registrars of the court. \ 67. 

CHIEF JUSTICE.—The presiding or 
principal judge of a court of justice. See 
Lord Chief Justice. 

CHIEF JUSTICIAR.— Under the early 
Norman kings, the highest officer in the king¬ 
dom next to the king.— Bouvier . 

CHIEF LORD. —The immediate lord of 
the fee, to whom the tenants were directly and 
personally responsible. See In Cajpite. 
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CHIEF PLEDGE.— A borsholder (q.v.) 

CHIEF-RENTS.— The annual payments 
of freeholders of manors ; also denominated “quit 
rents” ( quieti rcditus ), because thereby the tenant 
goes free of all other services. 2 Bl. Com. 42; 
see 27 and 28 Viet. c. 38. See Rent. 

CHIEF, TENANT IN.—All the land in 
the kingdom was supposed to be holden medi¬ 
ately or immediately of the king, who was styled 
the lord paramount or lord above all; and those 
that held immediately under him, in right of 
his crown and dignity, were called his tenants 
“in capite* 7 or “in chief,” which was the most 
honorable species of tenure, but at the same time 
subjected the tenant to greater and more burden¬ 
some services than inferior tenures did.— Brown . 
See In Capite. 

CHIEFRIE.— A small rent paid to the lord 
paramount. 

CHIEVANCE.—Usury. 

CHILD—CHILDREN.— 

\ 1. As to the status of children in civil 
law, see Infants and Minors. The criminal 
law contains various provisions for the pro¬ 
tection of children. See Abandonment, \ 
4; Abduction; Cruelty. See , also , Af¬ 
filiation; Guardian; Maintenance; Nec¬ 
essaries ; Parent and Child. 

§ 2. As a technical term, in legal instru¬ 
ments, “ child ” is generally construed to 
mean a legitimate, as opposed to an ille¬ 
gitimate, child (see Bastard). Hence, 
where a testator, having married a woman 
by whom he had had illegitimate children, 
but no legitimate children, left his prop¬ 
erty to “my children by her,” it was held 
that the illegitimate children could not 
take. (Dorin v. Dorin, L. R. 7 H. L. 568.) 
If the testator had used words sufficient to 
identify the children as personae designatae, 
the gift would have been effectual in their 
favor. 

\ 3. There is a distinction to be observed 
in the use of the word “child” in statutes 
passed for the protection of children, and 
its use in the law of descent and distribu¬ 
tion. In the former case, u child” means 
a person of tender years, without regard 
to parentage, while in the law of wills and 
intestacy age has nothing to do with the 
question, and parentage everything. 

§ 4. Children are legitimate when born in 
lawful wedlock, or within a competent 
time thereafter; illegitimate , natural or bas¬ 
tards ( q . v.) when not so born ; posthumous , 
when born after the death of the father. 


Child, (defined). 4 Com. Dig. 154 ; 3 Wend 
(N. Y.) 521. 

- (not synonymous with “minor”). 4 

Tex. App. 599. 

-(a bastard is not). 5 Mod. 169; and 

see 6 'Ves 43. 

-(in a devise). 10 Barb. (N. Y.) 388; 

4 Paige (N. Y.) 293. 

- fin a statute). 83 Pa. St. 89, 97. 

- (in statute of descents). 82 Ill. 505. 

- (in a will). 3 Barb. (N. Y.) 385; 

Amb. 701; 1 Atk. 431, 434. 

-- (is a word of purchase in a will). 19 

Gratt. (Va.) 130, 328. 

- (when female ceases to be, within stat¬ 
ute respecting rape). 22 Ohio St. 102. 

-(when killing, is homicide). 5 Car. & 

P. 539. 

Child and children, (in a will). 1 Meriv. 
654. 

Child, bastard, (rule of descent). 42 Conn. 
491. 

Child, children, (adopted). 115 Mass. 
262. 

- (in a will). 8 R. I. 69 ; 8 Com. Dig. 

470. 

- (in statute of descents). 2 Gray (Mass.) 

536; 103 Mass. 289.. 

Child, eldest, (in a will). 6 Ves. 42, 48. 
Child, grandchild, (in a will, take per 
stirpes). 1 East 120 ; and see 3 Ves. & B. 59, 67, 
69, 113. 

Child of A., (in a notice to overseer of 
chargeable pauper). 8 Pick. (Mass.) 388. 

Child, son, issue, ( prima facie means 
legitimate). 1 Ves. & B. 422. 

Child, such, (in a deed of settlement). 1 T. 
R. 432. 

Child, younger, (who is). 1 P. Wms. 245. 
Childish, (defined). 4 Neb. 115, 120. 
Children, (defined). 39 Ala. 24; 64 Id. 
500; 22 Ohio St. 102. 

-(natural meaning). 4 Paige (N. Y.) 

293. 

-(technical meaning). 2 Mete. (Ky.) 

335, 469. 

- (synonymous with “issue,” “heirs,” 

or “descendants”). 1 Sumn. (U. S.) 359; 2 
Duv. (Ky.) 335 ; 28 Eng. L. & Eq. 267 ; 4 T. R. 
737, 749 ; 5 Munf. (Va.) 440.. 

- (not synonymous with “issue”). 1 P. 

Wms. 534. 

- (distinguished from “heirs”). 14 

Allen (Mass.) 204; 3 Wend (N. Y.) 503; 4 
Paige (N. Y.) 293. 

- (in a bequest). 33 Me. 464. 

- (in a conveyance). 55 N. H. 392; 8 

Humph. (Tenn.) 551. 

-(in a deed of settlement, means issue). 

1 Ves. Sr. 196, 200. 

-(in a devise). 1 Dana (Ky.) 171 ; 2 

Mass. 62; 2 Beas. (N. J.) 236 ; 2 Harr. (N. J.) 
290; 1 McCart. (N. J.) 159; 8 Com. Dig. 425, 
470; 2 Id. 194; 6 C. E. Gr. (N. J.) 84; 8 Id. 
26; South. (N. J.) 305; 11 Johns. (N. Y.) 351; 
58 Pa. St. 412; 4 Heisk. (Tenn.) 293. 

-(in a marriage settlement). 2 Ves. 

347; 2 Wils. 336. 

- (in a notice for removal of paupers). 

1 Me. 329. 

- (in poor law). L. R. 9 Q. B. 254. 
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Children, (in statute of distribution). 4 
Pick. (Muss.) 95; 1 Edw. V N. Y.) 43; 79 N. Y. 
246; 2 Bav (S. C.) 293. 

-(in statute of wills). 5 Biss. (U. S.) 166. 

- (in a will). 22 La. Ann. 343; 3 Barb. 

(N. Y.) 385; 3 Barb. (N. Y.) Cli. 475; 1 Edw. 
(N. Y.) 174; Id. 354; 7 Paige (N. Y.) 332; 2 
Id. 11 ; 3 N. Y. 538; 37 Id. 42; 78 N. Y. 275; 
19 Ohio St. 30; 2 So. Car. 510; 1 Hen. & M. 
(Va.) 289; 3 Munf. (Va.) 20; 5 Id. 440; 19 
Gratt. (Ya.) 130, 328; 2 Am. Rep. 369; 2 Atk. 
220; 1 Barn. A Ad. 324; L. R. 10 C. P. 701; 4 
Ch. D. 600; L. R. 6 H. L. 265; 7 Id . 568; 2 
Vern. 545; 5 Yes. 136; Willes 352. 

- (when take per capita). 10 Yes. 166, 

176; 13 Id. 339. 

-(when take per stirpes). 2 Vern. 50. 

-(when includes “ after-born children ”). 

25 Ga. 549; 11 Gill A J. (Md.) 185; 4 Heisk. 
(Tenn.) 293; 2 Vern. 105; 1 Taunt. 296. 

-(whenexcludes “after-born children 1 ’). 

5 Paige (N. Y.) 172; 3 Munf. (Va.) 20. 

- (when includes “posthumous chil¬ 
dren”). 4 Kent Com. (12 edit.) 413; 5 Burr. 
2703; 2 Meriv. 382; 2 Yes. 673; 8 Com. Dig. 
470. 

-(when includes “grandchildren”). 19 

How. (U. S.) 355; 3 Wall. Jr. (U. S.) 32; 3 
Port. (Ala.) 452; 25 Ga. 549; 9 B. Mon. (Ky.) 
204; 12 Id. 121; 7 Bush (Kv.) 645; 9 Dana 
(Kv.) 1 ; 4 Litt. (Ivv.) 349; 2 Mete. (Kv.) 466, 
469; 4 Id. 340; 2 McCart. (N. J.) 194; \ Edw. 
(N. Y.) 354; 7 Paige (N. Y.) 328; 4 Ired. (N. 
C.) Eq. 102; 5 Id. 421; 6 Jones (N. C.) Eq. 
365; 2 So. Car. 510; 1 Coldw. (Tenn.) 253; 4 
Yes. 437, 692, 698; 3 Ves. & B. 59, 69. 

- (when does not include “grandchil¬ 
dren”). 36 Ala. 594; 30 Ga. 167; 7 Bush 
(Kv.) 644; 4 Mete. (Kv.) 339; 29 Md. 443, 
458; 6 C. E. Gr. (N. J.) 84; 2 Bradf. (N. Y.) 
172; 1 Edw. (N. Y.) 174; 84 N. Y. 520; 7 
Paige (N. Y.) 328; Phil. (N. C.) Eq. 160; 88 
Pa. St. 478; 3 Phil. (Pa.) 438; 4 Watts (Pa.) 
82; 2 Whart. (Pa.) 376; 8 R. I. 69; L. R. 9 
Q. B. 254; 2 Vern. 107 ; 10 Ves. 195, 200. 

- (when includes “illegitimates”). 5 

Biss. (U. S.) 166 ; 5 Conn. 228 ; 42 Id. 491, 495; 

1 McCart. (N. J.) 159: 16 Hun (N. Y.) 143, 
151; 20 Id. 70, 71; 2 Paige (N. Y.) 11 ; 5 
Wheel. Am. C. L. 325; 1 Madd. Ch. 431; 2 
Meriv. 421. 

- (when does not include “illegiti¬ 
mates”). 2 Grav (Mass.) 535; 8 Miss. 107; 
3 Barb. (N. Y.) Ch. 466; 2 Paige (N. Y.) 13; 
9 Id. 81; 1 Bail. (S. C.) Eq. 351; 1 Chit. Gen. 
Pr. 62; 1 Russ. & M. 581; 1 Turn. & R. 313, 
314; 5 Ves. 530; 7 Id. 453, 458; 17 Id. 528; 
18 Id. 288. 

- (when does not include “step-chil¬ 
dren”). 1 Bradf. (N. Y.) 252; 1 Edw. (N. Y.) 
41; 8 Paige (N. Y.) 375; 23 Wend. (N. Y.) 
613. 

Children and grandchildren, (take per 
capita). 1 P. Wins. 342. 

-(take under a devise to “issue”). 3 

Ves. 421. 

-(does not include “great-grandchil¬ 
dren”). 3 Ves. & B. 59. To the contrary. 5 
Binn. (Pa.) 601. 

Children and issue, (in statute of descent). 

2 Bush (Ky.) 157. 


Children and their children, (in a will, 
are words of limitation). 16 East 399. 

Children and their heirs, (includes 
“grandchild”). 2 Yeates (Pa.) 414. 

Children born of her body, (words of 
purchase, in a will). 3 Pick. (Mass.) 363. 

Children, for default of such, (means 
for default of such issue). 3 T. R. 484, 493. 

Children for ever, (in a devise, used in 
the sense of heirs). 8 Bush (Ky.) 434. 

Children, grand, (a posthumous grand¬ 
child entitled to take under a devise to). 5 Serg. 
& R. (Pa.) 38. 

Children, in case they leave no, (in will, 
construed). 1 Barn. & Ad. 324. 

Children, issue, heirs of the body, 
(distinguished). 10 Mod. 370, 376. 

Children, legitimate, (in a will). 16 
Ves. 413. 

Children, my, (in a will). 1 Swanst. 195, 
198. 

Children of A., (under will, who are). 6 
Johns. (N. Y.) 185; 4 Paige (N. Y.) 53; 3 
Wend. (N. Y.) 503; 5 Serg. & R. (Pa.) 38; 14 
Ves. 576. 

Children of A.’s body, (in a will). 2 Atk. 

220 . 

Children of persons duly naturalized, 
(in a statute). 2 Kent Com. (12 edit.) 51. 

-(in a will). 10 Ves. 166. 

Children or child, (synonymous with 
“issue”). 1 Barn. & Aid. 713 ; 2 Sim. 319. 

Children or issue, (in a will). 4 Ch. D. 61. 

Children or their issue, (in a will). 5 
Ch. D. 494, 622. 

Children’s children, (in a will). 5 Ch. 
D * 183 * 

Children then living, (in a will). 4 Ves. 
693. 

Children, to A. and his, (in a devise). 4 
Paige (N. Y.) 293. 

Children, to the three, of A., (four chil¬ 
dren, all horn before the date of the will, entitled 
to take). 19 Ves. 125. 

Children which I may have by A., liv¬ 
ing at my decease, (natural children who had 
acquired the* reputation of being his children, 
take). 1 Ves. & B. 422. 

Children who shall attain twenty-one, 
(in a will). L. R. 10 Ch. D. 25. 

Children, younger, (in marriage settle¬ 
ment). 2 Atk. 457. 

CHILD WIT, or CHILDWITE.— A fine 
or penalty of a bond-woman unlawfully begotten 
with child.— Cowell. 

CHILTERN HTJNDREDS—A member 
of the House of Commons cannot resign his seat. 
He may, however, become disqualified by accept¬ 
ance of office of profit under the crown. A mem¬ 
ber, therefore, usually vacates his seat by the 
acceptance of the stewardship of the Chiltern 
Hundreds, or some other nominal office in the 
gift of the chancellor of the exchequer. The 
practice began about the year 1750; but the 
duties of the stewardship have long since ceased, 
and the office is but retained to serve this par¬ 
ticular purpose. The Chiltem hills are a range 
of chalk eminences separating the counties of 
Bedford and Hertford, passing through the mid- 
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die of Bucks from Tring in Hertfordshire to 
Henley in Oxfordshire. Formerly these hills 
were covered with thick beechwood, and sheltered 
numerous robbers; to put these marauders down, 
and protect the inhabitants of the neighborhood 
from their depredations, an officer was appointed 
under the crown, called the “ Steward of the 
Cliiltern Hundreds,” which were Burnham, Des- 
borough and Stoke. The clump of noble “ Bum- 
ham Beeches ” remains to remind us of the old 
stewardship duties. The crown, for the conveni¬ 
ence of the house at large, is always ready to 
confer on any member “ the Stewardship of Her 
Majesty’s Chiltern Hundreds, the Stewardship 
of the Manor of Poynings, of East Hendred and 
Northstead, or the Escheatorship of Munster,” 
sinecures w hich he continues to hold till some 
other member solicits a similar accommodation. 
(Dod’s Pari. Comp.; 2 Steph. Com. (7 edit.) 
381.)— Wharton. 

CHIMIN .—A way, which is either the 
queen’s highway ( chiminus regince ), or a private 
way; the first is that over which the subjects of 
England, and all others under the protection 
of the crown, have free liberty to pass, though 
the property in the soil itself belong to some 
private individual; the last is that in which one 
person or more have liberty to pass over the land 
of another, by prescription or charter. This is 
divided into chimin in gross , where a person holds 
a way principally and solely in itself, and chimin 
appendant, where a person has it as appurtenant 
to some other thing; as if he rent a close or 
pasture, with covenant for ingress and egress 
through and over other land, over which other¬ 
wise he might not pass. (Kitch. 117 ; Co. Litt. 
56.)— Wharton. 

CHIMINAGKE, <pr PEDAGIUM. —Toll 
due by custom for having a way through a forest. 
Co. Litt. 56. 

CHIMNEY-MONEY, or HEARTH- 
MONEY.— A crown duty for every fire-place 
in a house. (14 Car. II. c. 2.) Long since 
repealed. 

CHIPPINGAVEL, or CHEAPING- 
AVEL.- —Toll for buying and selling. 

CHIRCHGEMOT, CHIRGEMOT, or 
KIRMOTE. — A synod; a meeting in the 
church or vestry.— Blount . 

CHIROGRAPH, CHIROGRAPHER. 

\ 1. Chirograph anciently signified a deed of 
two parts which were written on the same paper 
or parchment, with the word chirographwm in 
capital letters between the two parts. The paper 
or parchment was then cut through the middle 
of the letters, and a part given to each party. 
If the cutting was indented, the deed was an 
indenture. 2 Mad. Form. 29; Co. Litt. 143 b, 
and note. 

$ 2. Of fine.—When fines of land were in 
U 6 e, the last step in the process of levying a 
fine was the chirograph, which was an engross¬ 
ment of the substance of the whole matter, 
beginning, Haze est finalis concordia 7 and was 
retained by the purchaser as one of his title- 


deeds. It was conclusive evidence of the fine. 
The officer who made the engrossment was called 
the “ chirographer.” Ley’B Case, 5 Co. 39 a; 
Wins. Seis. 107 ; Mad. Form. 217. See Fine. 

CHIROGRAPHER OF FINES.— See 

Chirograph, § 2. 

Chirographum apud debitorem re- 
pertum prsesumitur solutum: A deed 
found with the debtor is presumed to be paid. 

CHIRTJRGEON.—The ancient denomina¬ 
tion of a surgeon. 

CHIVAGE.— See Chevage. 

CHIVALRY.—Knights* service ( q . a.) See , 
also , Guardian. 

CHIVALRY, COURT OF.—This court 
was anciently held as a court of honor, merely, 
before the earl-marshal, and as a criminal court 
before the lord high constable, jointly with the 
earl-marshal. It had jurisdiction as to contracts 
and other matters touching deeds of arms or 
war, as well as pleas of life or member. It also 
corrected encroachments in matters of coat-armor, 
precedency, and other distinctions of families. 
It is now grown entirely out of use, on account 
of the feebleness of its jurisdiction and want of 
power to enforce its judgments, as it could neither 
fine nor imprison, not being a court of record. (3 
Bl. Com. 68; 4 Br. & H. Com. 360 n.) — Wharton. 

Choice of articles, (in a will). 13 Serg. 
& B. (Pa.) 348. 

Choice of land, (in a will). 14 Serg. & R. 
(Pa.) 84, 100. 

Choose to reside on the place, (in a 
devise). 2 Chit. 529. 

CHOP-CHURCH.—A word mentioned in 
a statute of King Hen. YI. by the sense of 
which it was in those days a kind of trade, and 
by the judges declared to be lawful. But Brooke 
in his abridgment says, it was only permissible 
by law. It was, without doubt, a nickname 
given to those who used to change benefices, as 
to “chop” and “change” is a common expres¬ 
sion. (9 Hen. YI. c. 65.)— Jacob . 

/ 

CHORAL. — In ancient times a person 
admitted to sit and worship in the choir ; a chor* 
is ter. 

CHOREPISCOPI.—Bishops of the 
country in the early times of the church. 

CHOSE.— 

A chose is a chattel personal (Wms. 
Pers. Prop. 4; see Chattel) ; and is either 
in possession or in action. 

§ 1. In possession.—Choses in posses¬ 
sion are movable chattels, such as furni¬ 
ture, horses, and, generally, all goods and 
merchandise. 

I 2. In action. Legal and equitable. 
— A chose in action is a right of proceed- 


OTIOSE. 


(207) 


CHOSE. 


ing in a court of law, to procure the pay¬ 
ment of a sum of money— e. g. a bill of 
exchange, a policy of insurance (Ex-parte 
Ibbetson, S Ch. D. 519), an annuity ( see 
Bro. Abr. s. r.; Hargrave’s note to Co. Litt. 
144b; Dicev Part. 67; 2 Bl. Com. 3S9. A 
right of presentation to a benefice when 
the church is vacant is called in the old 
books a chose in action (Cro. Eliz. 174, 
7SS); but this use of the word is obsolete. 
It is not impossible that chose in action 
originally denoted a right of doing some¬ 
thing, and had no necessary connection 
with legal proceedings. See. Chattel, § 2), 
or a debt—or to recover pecuniary damages 
for the infliction of a wrong or the non¬ 
performance of a contract. (Wins. Pers. 
Prop. 4; Wats. Comp. Eq. 328.) Origi¬ 
nally the term was only applied to a right 
of action in the strict sense, that is, the 
right to bring an action at law, but subse¬ 
quently it was extended to the right of 
taking proceedings in equity; thus, the 
right to take proceedings to recover a 
legacy, or to recover a trust fund which 
has been misapplied by the trustee, is an 
equitable chose in action. (Wms. 6; 
Pigott v. Stewart, W. N. (1875) 69.) The 
distinction is still of importance in Eng¬ 
land, as the provisions of the Judicature 
Act, relating to assignment of choses in 
action, are limited to legal choses in action. 
Infra , ? 3. Judicature Act, 1873, ?§ 24, 25. 

$ 3. Assignment.— Formerly choses in 
action were of two classes, namely, those 
which were assignable at law, and those 
which w r ere only assignable in equity. 
Originally the only choses in action assign¬ 
able at law were bills of exchange and 
similar negotiable instruments. Most 
other choses in action were only assign¬ 
able by the device of allowing the assignee 
to sue in the name of the assignor. Debts 
and equitable choses in action were assign¬ 
able in equity; but it was necessary for 
the assignee to give notice of the assign¬ 
ment to the debtor or trustee in order to 
preserve his priority. (See Assignment, 
i 4.) In England, by the Judicature Act, 
1873, Section 25, l 6, any absolute assign¬ 
ment of a legal chose in action, followed 
by express notice in writing to the debtor, 
trustee or other person from whom the 
chose in action is due, operates to pass 


the legal right to the chose in action to 
the assignee from the date of the notice, 
subject to any equities affecting it. How 
a “ legal n chose in action can be re¬ 
ceived or claimed from a “ trustee ” is 
not easy to understand. The word “ legal ” 
is probably a mistake. (As to the reason 
for the old prohibition against assigning 
choses in action, see 2 Spence Eq. 850; 
Mr. F. Pollock on “The Personal Char¬ 
acter of Obligations in English Law,” 
Law Mag. 1874.) Every assignment not 
falling within the words of this enact¬ 
ment remains subject to the former rules; 
therefore, an absolute assignment of an 
equitable chose in action, or an assignment 
of a legal or equitable chose in action by 
way of charge, is effectual only in equity. 
As, however, the High Court is bound to 
give relief in all cases in which it would, 
before the Judicature Act came into opera¬ 
tion, have been given by a court of equity 
(l 24), the distinction between the two 
kinds of choses in action is not of practical 
importance, except, perhaps, with refer¬ 
ence to the division of the court in which 
relief should be sought. In the United 
States, if the debtor, after notice of the 
assignment, expressly promises to pay the 
debt to the assignee, the latter may then 
sue in his own name, unless the assign¬ 
ment of the chose in action in question 
is contrary to some statute or to public 
policy. Without notice to the debtor and 
such promise to pay, the assignee (even a 
bona fide assignee without notice) gener¬ 
ally takes subject to all existing equities 
between the original parties, except in the 
case of the assignment of negotiable instru¬ 
ments. In many of the States, bonds, 
mortgages and other instruments may be 
assigned so as to pass the legal as well as 
the equitable title to the assignee, and by 
the adoption of such statutes and the sev¬ 
eral codes of practice, the old common law 
doctrine as to the assignment of choses in 
action has been materially departed from. 
See the statutes and codes of the several 
States. 

\ 4. Reversionary.— Choses in action 
are of two classes, those which are imme¬ 
diately reducible into possession (see Re¬ 
duction into Possession), and those which 
are reversionary, such as a reversionary 
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interest in consols. The latter class were 
formerly of importance, from the fact that 
a reversionary chose in action belonging 
to a married woman could not be disposed 
of by her or the husband, or both together. 
Now, however, a married woman can dis¬ 
pose of any reversionary interest in per¬ 
sonalty (with certain exceptions) by deed 
acknowledged. 20 and 21 Viet. c. 57; 
Wats. Corap. Eq. 334; Wms. Pers. Prop. 
379. 

\ 5. Local and transitory. —Choses 
are also called “ local ” when annexed to 
a particular place, and “ transitory ” when 
capable of being moved and carried from 
place to place. 

§ 6. Patents, copyrights, trade-marks 
and similar rights are generally classed as 
incorporeal personal property. See Per¬ 
sonal Property. 

Chose in action, (defined). 8 Port. (Ala.) 
36, 40; 4 Ala. 350; 4 Den. (N. Y.) 80; 19 
Wend. (N. Y.) 75; 2 Watts (Pa.) 61, 65. 

-(distinguished from “ cause of action).” 

10 How. (A. Y.) Pr. 1 ; and see 1 Chit. Gen. 
Pr. 99. 

-(what is included). 4 Den. (N. Y.) 80. 

- (when a promissory note is). 3 Cush. 

(Mass.) 534. 

-(in bankrupt law). 34 Wis. 259. 

-(under statute, a judgment is). 1 Hill 

(N. Y.) 339. ^ 

-(assignment of). 6 Mass. 239. 

-(assignment of a debt as). 4 Mass. 

508. 

Chosen, (in criminal code). 1 Neb. 365. 

CHOSEN FREEHOLDERS.—A 

board of county officers, in New Jersey, 
having charge of the finances of the 
county, and composed of persons chosen 
by and representing the several towns or 
townships of the county. In some States 
similar officers are called “county com¬ 
missioners” ( q . u), and in others the 
“ board of supervisors ” ( q . v.) 

CHRISTIAN NAME.—The baptismal 
name distinct from the surname. It has been 
said from the bench, that a Christian name may 
consist of a single letter. — Wharton. 

Christian name, (a person can have but 
one). 1 Ld. Raym. 562. 

CHRISTIANITATIS CURIA. — The 
court of Christianity. An ecclesiastical court as 
opposed to a civil or lay tribunal.— Cowell; Bur- 
rill . 

CHRISTIANITY.— The religion of 
Christians, who derive their name from the 


founder Christ, and were first so designated 
at Antioch, in Syria. It is part of the law 
of the land, and all offences against it are 
punished by fine and imprisonment at 
common law. See Blasphemy. 

Christianity, (what held to be). 8 Johns. 
(N. Y.) 290. 

- (is a part of the common law of Penn¬ 
sylvania). 11 Serg. & R. (Pa.) 394, 400. 

- (in a trust for the advancement of). 3 

Bro. Ch. Cas. 171. 

CHRISTMAS DAY.— A festival of 
the Christian church, observed on the 25th 
of December, in memory of the birth of 
Jesus Christ. As to its antiquity, the first 
traces we find of it are in the second cen¬ 
tury, about the time of the Emperor Com- 
modus. The decretal epistles, indeed, 
carry it up a little higher, and say that 
Telesphorus, who lived in the reign of 
Antoninus Pius, ordered divine service to 
be celebrated, and an angelical hymn to be 
sung the night before the nativity. It is a 
dies non juridicus. When a bill of exchange 
becomes due on Christmas Day, it is pay¬ 
able (in most jurisdictions) on the day pre¬ 
ceding. (Byles Bills (11 edit.) 206, 284.)— 
Wharton . 

Chromate of iron, (is included in a deed 
of “all mineral or magnesia of any kind”). 5 
Watts (Pa.) 34. 

CHRYSOLOGY.-That branch of politi¬ 
cal economy relating to the production of wealth. 

Chuck-a-luck, (in indictment for gambling). 
3 J. J. Marsh. (Ky.) 133. 

CHURCH.— 

g 1. In American law. — (1) A building, 

edifice or place set apart for the assembling 
of people to worship God. (2) A society 
of persons who profess Christianity, and 
belong to the same denomination of Chris¬ 
tians. (3) The collective body of Chris¬ 
tians, or of those who acknowledge Christ 
as the Saviour of mankind.- Webster. 

$ 2. In English law, a church is a building 
consecrated for divine service according to the 
rites of the Church of England, and having an 
incumbent for the cure of souls within the parish 
in which the church is situated. Churches are 
divisible into—( 1 ) what are commonly called 
parish churches, or churches belonging to original 
parishes; and ( 2 ) churches belonging to new par¬ 
ishes, formed by the separation or subdivision 
of original parishes under the provisions of the 
early Church Building Acts, (Stat. 58 Geo. IV. 

, c. 45 ; 59 Geo. III. c. 134; 3 Geo. IV. c. 72,) and 
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the nets relating to the ecclesiastical commis¬ 
sioners. Philliiu. Eoo. L. 1755 ct seq. f 2167. See 
Parish; a/so Chancel ; Chapel. 

Church, (defined). 16 Conn. 291, 300; 3 
Me. 243. 247; 16 Mass. 495; 10 Pick. (Mass.) 
171, 172, 193; 16 Gray (Muss.) 330; 4S N. H. 
393 ; 3 Harr. (N. J.) 257 ; 9 Barb. (N. Y.) 64, 
95; 3 Paige (N. Y.) 301. 

-• (in a statute). 9 Barb. (N. Y.) 64; L. 

R. 2 A. & E. 386. 

- (in a will). 2 Conn. 2S7. 

-(sale of a). 9 Wheat. (U. S.) 445. 

CHURCH BUILDING ACTS — 

English statutes, passed since 1818, to extend 
the accommodation afforded by the Church of 
England. (3 Steph. Com. 152-164.)— Burrill. 

CHURCH DISCIPLINE ACT.—The 

Stat. 3 and 4 Viet. c. 86 , containing regulations 
for trving clerks in holy orders charged with 
offences against ecclesiastical law, and for enforc¬ 
ing sentences pronounced in such cases. Phillim. 
Ecc. L. 1314; Reg. v. Bishop of Oxford, 4 Q. 
B. D. 245, 525. See Public Worship Regu¬ 
lation Act. 

Church member, (defined). 7 Halst. (N. J.) 
206. 

- (rights of). 3 Paige (N. Y.) 301; 4 

Halst. (N. J.) 411. 

Church or England, (defined). 9 Cranch 
(U. S.) 325. 

Church parish, (in a will). 1 Atk. 435, 437. 

CHURCH-RATE. —A rate levied by the 
church wardens of a parish for the repair of the 
church. Formerly such rates appear to have 
been recoverable, in England, in the ecclesiastical 
courts; but now the payment of them is volun¬ 
tary, except where they are levied under local 
acts of parliament, either ( 1 ) in lieu of tithes, or 
for other good consideration; or ( 2 ) to pay off 
money borrowed on the security of church-rates. 
Stat. 31 and 32 Viet. c. 109; Phillim. Ecc. L. 
1816; 2 Steph. Com. 698. 

Church record, (defined). 11 Pick. (Mass.) 

492. 

CHURCH REEVE. — A church warden 
(q- «•) 

CHURCH-SCOT. —Customary obligations 
paid to the parish priest; from which duties the 
religious sometimes purchased an exemption for 
themselves and their tenants.— Wharton. 

CHURCH WARDENS.— Parochial 
officers for several purposes, who are to inspect 
the morals and behavior of the parishioners, as 
well as to take care of the goods and repairs of 
the church. (Phillim. Ecc. L. 1837 et seq.) 
They are a corporation for the purpose of the 
custody of the ornaments of the church {Id. 
1839) and levy the church-rate {q. v.) 1 Bl. 

Com. 394. 

CHURL.—Baton: eeorl; German: corf. 

A tenant at will, of free condition, who held 
btnda of the Thanes, on payment of rents and 


services; of two sorts: one who hired the lord’s 
tenementary estate, like our farmers; the other 
that tilled and manured the demesnes (yielding 
work and not rent), and were called his “sock- 
men,” or “ploughmen.”— Spel. Gloss. Sec 
Churl. 

CHYMIN.— See Chimin. 

CINQUE PORTS— 

3 1. The five harbors of Hastings, Romney, 
Hythe, Dover and Sandwich. On these porta 
extensive privileges were conferred by the early 
sovereigns, particularly by William the Con¬ 
queror and King John ; and two other towns, 
Winclielsea and Rye, were subsequently added 
to their number. From their position, lying 
more immediately exposed to attacks from the 
French coast, they were supposed to be among 
the most important places in the kingdom, and 
were placed under the especial custody of a lord 
warden. . . . Until recently the lord warden of 
the Cinque Ports and the constable of Dover 
Castle had a local jurisdiction in relation to civil 
suits and proceedings; but this was taken away 
by 18 and 19 Viet. c. 48 (amended by 20 and 21 
Viet. e. 1, and 32 and 33 Viet. c. 53). 

$ 2. The commissioners within the Cinque 
Ports are persons nominated by the lord warden 
to determine certain questions as to salvage and 
claims lor services to ships bv pilots or others 
within the jurisdiction of the Cinque Ports. 

I 3. The Admiralty Court of the Cinque 
Ports seems to have as extensive a jurisdiction in 
admiralty matters within its local limits as the 
High Court of J ustiee. It also hears appeals from 
the commissioners {supra \ 2) and the county 
courts within the Cinque Ports. 

CIPPI. —An old English law term for the 
stocks, an instrument in which the wrists or 
ankles of petty ofienclers were confined. 

CIRC AD A.— A tribute anciently paid to 
the bishop or archbishop for visiting churches.— 
Du Fresne. 

CIRCUIT .— Latin: circuitus , from circum, 
around, and ire, to go. 

I 1. A territorial division of the countrv 
appointed to be visited at stated times by 
a judge for the trial of causes at Nisi Prius, 
and the administration of justice. This 
practice is still in force in a few of the 
States, and in those even in which perma¬ 
nently established courts for Nisi Prius 
trials have been erected, the word “ circuit ” 
is frequently used to designate the court, 
or term of court, at which such trials are 
held. 

3 2. In England, circuits are divisions of the 
country for judicial business. For the purpose 
of holding assizes ( q . r.), the country is divided 
into seven circuits, namely, the Northern, North¬ 
eastern, Midland, Southeastern, Oxford, Western, 
and North and South Wales, the last being di¬ 
vided into two divisions. The county of Surrey 
forms a kind of circuit by itself. 
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J 3. County court circuits were created by Stat. 
8 and 9 Viet. c. 95. As its name implies, a county 
court circuit is a district having several courts in 
which the judge of the district holds sittings in 
rotation. 

CIRCUIT COURTS.— 

1 1. Of the United States. —Prior to 
the act of congress of 1869 (U. S. Rev. Stat. 
$ 607) the several circuit courts were held 
by a Supreme Court justice, (during an 
intermission in the sitting of the latter 
court,) in his own particular circuit, and 
with him sat the district court judge of the 
district in which the circuit court was held. 
Since the act above mentioned, circuit 
judges have been appointed for each judi¬ 
cial circuit, with the same powers as the 
Supreme Court justice holding a circuit 
court. The district judge still often sits 
with the circuit judge, and where they 
differ in opinion, either party may have 
the question upon which such difference 
arises, certified to the Supreme Court for 
its opinion; if this is not done, the opinion 
of the circuit judge will override that of 
the district judge, except on the question 
of imprisonment or punishment for crime. 
Congress has power to enlarge or diminish 
the jurisdiction of these courts at will, for, 
unlike the Supreme Court, they were not 
created by the constitution, but by con¬ 
gress, under the powers conferred upon it 
by that instrument. As to the jurisdiction 
of these courts, see U. S. Rev. Stat. H 629, 
630; also 18 Stat. at L. 470. 

£ 2. Of the States. —There are in all 
of the States courts of original jurisdiction, 
in which civil and criminal cases are tried 
by judge and jury, and which, in many of 
them, are called “circuit courts.” Their 
jurisdiction is generally original only, 
and their decisions are reviewable in a 
higher court of the State. 

Circuitus est evitandus; et boni ju- 
dicis est lites dirimere, ne lis ex lit© 
oriatur (5 Co. 31): Circuity is to be avoided; 
and it is the duty of a good judge to determine 
litigations, lest one law-suit arise out of another. 

On this maxim depends the law of set-olf. 

CIRCUITY OP ACTION is where 
two or mor( proceedings are taken to 
effect the same result, as might be effected 
by one. Thus, where A. sues B. for a debt, 
and B. brings another action against A. on 
a contract, instead of B. setting off his I 


claim against A. in the first action; so, 
where A, sues B. on a liability against 
which B. has a guarantee or indemnity 
by C., and B. brings an action against C. 
on his guarantee or indemnity, instead of 
C. defending the original action against B. 
Formerly circuity of action was the rule, 
and not the exception, but now the pro¬ 
visions of recent statutes, both in England 
and America, may be said to have abol¬ 
ished circuity of action as far as is prac¬ 
tically possible. See Discharge. 

CIRCULAR NOTES.—Similar in¬ 
struments to “ letters of credit.” They 
are drawn by resident bankers upon their 
foreign correspondents, in favor of persons 
traveling abroad. The correspondents must 
be satisfied of the identity of the applicant, 
before payment; and the requisite proof 
of such identity is usually furnished, upon 
the applicant’s producing a letter with his 
signature, by a comparison of the signa¬ 
tures.— Brown. See Letter of Credit. 

CIRCULATING MEDIUM.—This term 
is more comprehensive than “ money,” as it is the 
medium of exchanges, or purchases and sales, 
whether it be gold or silver coin or any other 
article. 

CIRCUMDUCTION.—In Scotch practice, 
a judicial declaration that the time allowed to 
either party for leading proof has elapsed, and 
precluding further evidence. 

Circumference, (how defined). 5 Johns. 
(N. Y.) 454. 

-(boundary of land under patents, by). 

3 Cai. (N. Y.) 303. 

CIRCUMSPECTE AGATIS.—The 

title usually given to the Stat. 13 Edw. I. defin¬ 
ing the respective jurisdictions of the temporal 
and ecclesiastical courts in certain matters. 

CIRCUMSTANCES.—The condition 
of things surrounding or accompanying 
an act, event or transaction ; relative facts, 
as distinguished from a principal fact, of 
which they may be corroborative or the 
reverse. 

Circumstances, (to raise presumption of 
grant). 3 Halst. (N. J.) 151. 

-— (insolvent, defined). 1 Mau. & Sel. 

338, 350, 354. 

CIRCUMSTANTIAL EVIDENCE. 

—Presumptive proof, when the fact itself 
is not proved by direct testimony, but is to 
be inferred from circumstances, which 
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either necessarily or usually attend such 
facts. It is obvious that a presumption is 
more or less likely to be true, according as 
it is more or less probable that the circum¬ 
stances would not have existed unless the 
fact which is inferred from them had also 
existed: and that a presumption can only 
be relied on until the contrary is actually 
proved. Circumstantial evidence has, in 
some instances, undoubtedly been found 
to produce a much stronger assurance of 
a prisoners guilt than could have been 
produced by more direct and positive testi¬ 
mony. As a general principle, however, 
it is true that positive evidence of a fact 
from credible eye-witnesses is the most 
satisfactory that can be produced; and the 
universal feeling of mankind leans to this 
species of evidence in preference to that 
which is merely circumstantial. If posi¬ 
tive evidence of a fact can be produced, 
circumstantial evidence ought not to be 
trusted. Chief Baron Gilbert, therefore, 
considered it a higher species of proof. 
He savs, “When the fact itself cannot be 
proved, that which comes nearest to the 
proof of the fact is the proof of the circum¬ 
stances which necessarily or usually attend 
such facts, and which are called presump¬ 
tions and not proofs, for they stand instead 
of the proofs of the fact till the contrary 
be proved.” (1 Phil. Ev. ch. 7, l 2; see 
Wills Cir. Ev). — Wharton. 


CIRCUM ST ANTIBUS, TALES 

DE.— See Tales. 

CIRCUMVENTION.—In Scotch law, 
fraud or deceit.— Bell Diet . 

CIRLISCUS.— A ceorl (q. v.) 

CISTA. —A box or chest for the deposit of 
charters, deeds and things of value. 

CITACION.—A summons issued by a 
Spanish court, ordering the defendant in an 
action to appear and defend, within a time 
specified therein. 

CITATIO AD REASSUMENDAM 
CAUSAM. — A citation which issued when a 
party died pending a suit, against his heir, to 
revive the cause. 

Citatio est de jure naturali: A sum¬ 

mons is by natural right. 

CITATION .—Latin : citatio, from ctiare, U 
cite. 

I 1. In American practice. —A pro¬ 
cess used in surrogates’ and other probate 
courts, to secure the attendance of parties 
and persons interested in the probate of 
wills, in proceedings to obtain letters of ad¬ 
ministration, &c. It is also used in a 
somewhat similar sense in proceedings to 
remove causes into the United States 
Supreme Court on writ of error. 

I 2. In English practice.— The opera¬ 
tion of calling upon a person who is not 
a party to an action or proceeding, to 
appear before the court in that action or 
proceeding.* 


* In ordinary action .—In an action in the High 
Court, where a defendant claims to be entitled to 
relief (e. g. contribution or indemnity) against 
any person not a party to the action, he may, by 
leave, issue a notice to that effect, stating the 
nature of the claim, and requiring him to enter 
an appearance in the action; the notice is filed, 
and a sealed copy of it is served on the person, 
together with a copy of the statement of claim in 
the action. (Rules of Court, xvi. 18.) This is 
called “ citation,” or “ notice by defendant to third 
party ” (Swansea, &c., Co. y. Duncan, 1 Q. B. D. 
644.) If the third party fails to appear, he can¬ 
not dispute the validity of any judgment obtained 
against the defendant siting him. (Rules of 
Court, xvi. 20. See Yorkshire Waggon Co. v, 
Newport Coal Co. 5 Q. B. D. 268.) If he 
appears, it is the duty of the party citing him 
to apply to the court for directions as to the 
mode of having the question in the action deter¬ 
mined. 

In divorce practice , a citation corresponds in 
some respects with a writ of summons in ordi¬ 
nary actions; it is a document directed to the 
respondent or co-respondent, and commanding 
him to appear within a certain tim? after ser¬ 
vice. It cannot be extracted or issued unt ; l the 


petition has been filed, and after being served it 
is filed in the registry. Browne Div. 207, 217. 

In probate actions , citation is employed in 
order to give notice of the proceedings to per¬ 
sons whose interests are or may be affected by 
them, so as to give them an opportunity of 
appearing and taking part in the proceedings if 
they wish to do so. This is called “ citation to see 
proceedings.” (Probate Rules, 1862, C. B. 16; 
Forms No. 4; Kennaway v. K., 1 P. D. 148.) 
The person issuing a citation is called the “party 
citant,” and the person to whom it is addressed, 
the “ citeeFormerly citation was also a mode 
of commencing a suit in the probate court. Such 
citations were of various kinds, the principal 
being citations by an executor to the next of 
kin, <fcc., to see a will proved in solemn form; 
by a legatee to an executor to prove the will, or 
to bring in a probate to be revoked, &c. (Browne 
169.) Under the new practice such suits or 
actions are now commenced by writ of sum¬ 
mons. Rules of December, 1875. 

In admiralty .—Under the old admiralty prac¬ 
tice, where a ship, cargo, &c., was already under 
arrest in a cause, and a second cause was insti¬ 
tuted against it, the plaintiff in the latter issued, 
instead of a warrant, a citation in rem } com- 
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5 3. In Scotch practice. —The calling 
of a party to an action, by an officer of the court, 
under a proper warrant .—Bell Diet. 

8 4. Of authorities. —The quoting, or 
reference to constitutional provisions, stat¬ 
utes, decisions of courts, and opinions of 
text-writers, for the purpose of sustaining 
a rule of law contended for. See Table of 
Abbreviations, ante p. V. 

Citationes non concedantur prius- 
quam exprimitur supra qua re fieri 
debet citatio (12 Co. 44): Summonses 
should not be granted before that it is explained 
for what cause a summons ought to issue. 

CITIZEN.— 

8 1. In American law. —One who, 
under the constitution and laws of the 
United States, has a right to vote for public 
officers, and who is qualified to fill offices 
in the gift of the people. (3 Story Const. 
(1 ediu) 1687.) But the right to vote is 
not the sole test of citizenship, for many 
citizens are not permitted to vote; thus 
women, and youths under twenty-one, are 
none the less citizens because they cannot 
vote, and the latter right is also constantly 
lost, temporarily, by change of domicile or 
residence. Ail persons born within the 
United States are not for that reason citi¬ 
zens; thus, children of Indians, born to 
parents living within the tribal relation, 
are not citizens, and cannot become such 
even by naturalization; and prior to the 
fourteenth amendment to the United States 
constitution, negroes were debarred the 
rights of citizenship. The decisions on 
the right of natives of China to acquire 
citizenship by naturalization are conflict¬ 
ing, but the weight of authority seems to 
incline to the negative side of the question. 
The fourteenth amendment would seem, 
however, to confer citizenship on a child 
of Chinese parents born here. A person 
may be a citizen of a State without being 
a citizen of the United States (19 How. 
(U. S.) 393), and, conversely, he may be a 
citizen of the United States and not of any 
particular State, e.g . residents of the Terri¬ 


tories or the District of Columbia. And 
the same person may often be a citizen for 
some purposes and not for others. Native 
born citizens are eligible to any office, but 
naturalized citizens cannot fill the offices 
of president or vice-president of the United 
States. Children of citizens born while 
their parents are traveling abroad, are 
citizens, and so, also, an alien woman be¬ 
comes a citizen on her marriage to a citizen. 
As to the acquirement of citizenship by 
naturalization, see that title. Consult, also, 
Aliens; Allegiance; Expatriation. 

8 2. In English law, a citizen is a free¬ 
man, or one who has resided and kept a 
family in the city (1 Rolle 138, 149). The 
word “subject,” in England, expresses 
nearly the same idea as “citizen” in 
America, the latter word being confined 
more nearly to its original meaning, t. e. 
the inhabitant of a city. 

Citizens, (defined). 2 Otto (U. S.) 542; 3 
Day (Conn.) 281; 39 Ga. 232, 260 ; 15 Iud. 449 ; 

I Litt. (Ky.) 333. 

- (who are). 8 T. R. 31, 45. 

- (absentee from State not disfranchised). 

4 Dali. 360. 

-(Africans whose relatives sold as slaves, 

are not). 19 How. (U. S.) 393. 

- (synonymous with “people of the 

United States”). 19 How. (U. S.) 404; 7 

Mass. 525. 

- (when synonymous with “residents’’). 

II Ohio 24, 27. 

- (not synonymous with “ inhabitants 1 *). 

4 Harr. (Del.) 383. 

-(“subjects” construed as). 2 Wheat. 

(U. S.) 227. ( # ' 

-(Americans residing abroad). 4 Wend. 

(N. Y.) 603. 

- (changing domicile). 2 Johns. (N. 

Y.) Cas. 407. 

- (children born abroad). 12 N. H. 362; 

31 Barb. (N. Y.) 486; 21 Wend. (N. Y.) 391; 

1 Nott. & M. (S. C.) 292 ; 10 Rich. (8. C.) Eq. 38. 
- (children of naturalized persons are). 

6 Cranch (U. S.) 176. 

-(when corporations are). 40 Ind. 444; 

2 Litt. (Ky.) 256; 3 Zab. (N. J.) 429; 6 Vr. 
(N. J.) 282. 

-- (when corporations are not). 8 Wall. 

(U. S.) 168; 1 Woods (U. S.) 85; 48 Ill. 172; 
20 Barb. (N. Y.) 68; 2 Phil. (Pa.) 23. 

-(Indians are not). 1 Dill. (U. S.) 344; 

20 Johns. (N. Y.) 693. 


manding the marshal to cite all persons interested summons in the ordinary form. Rules of 
to enter an appearance. It was served in the Court, ii. 3. 

same way as a warrant. (Wins. & B. Adm. 196.) In the ecclesiastical courts y generally, the issue 
Under the new practice a writ of summons in of a citation is the usual mode of commencing a 
rent is issued. (Rules of Court, ii. 1, 7.) In an 6uit. It is a judicial act by which the defendant 
admiralty action in per8onam t the defendant was is commanded to appear in the suit. 1 Phillim. 
cited to appear by a citation in personam . (Wms. Ecc. L. 1253, 1280; Rog. Ecc. L. 743. 

St B. Adm. 241.) This is now done by a writ of 
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Citizens', (necroes are). 1 Abb. (U. S.) 28, 
40; 2 Bond (U.'S.) 389; 26 Ind. 299; 10 Bush 

* tv V j 1 

-- (of a Stated 1 Crunch (U. S.) 343; 

2 Id. 64, 445; 6 Pot. (U. S.) 761; 3 Wash. (U. 
S.) 546; 16 Mass. 234; 2 Pick. (Mass.) 394; 15 
Serg. A K. (Pa.) S4, 90; 2 Munf. (Va.) 397. 

-(of one 8iate, when of another State). 

1 Paige (N. Y.) 1S4. 

-(of the United States). 2 Mass. 226; 

16 Id. 235. 

-(tinder civil rights bill). 1 Abb. (U. 

S.) 28; 1 Chase, Dec., (U. S.) 157; 1 Dill. 
,U. S.) 344; 19 How. (U. S.) 393; 2 Otto (U. 
S.) 542; 8 Wall. (U. S.) 16S; 2 Wheat. (U. S.) 
227. 

- (under the decisions of the commis¬ 
sioners of Spain). 5 Rawle (Pa.) 19. 

- (who is not a French citizen). 1 

Yeates (Pa.) 549. 

-(in act relative to removal of causes). 

3 Abb. (N. Y.) Pr. N. S. 453; 5 Mas. (U. S.) 
70; 6 Pet. (U. S.) 761; 51 Ill, 430; 53 Barb. 
(Y. Y.) 472. 

-(in election law). 2 Scam. (Ill.) 377. 

-(in exemption act). 14 Tex. 594. 

-(in homestead law). 24 Ark. 155. 

-(in State constitution). 15 Ind. 449, 

451. 

Citizens, two reputable, (in a statute, 
defined). 1 Serg. & R. (Pa.) 3S2. 

CITIZENSHIP.*—The status of being 
a citizen ( q . r.) 

Citizenship, (in Union and State, distin¬ 
guished). 2 Otto (U. S.) 542. 

-(does not include right to vote). 43 

Cal. 43. 

CITY.—(1) In America, an incorpo¬ 
rated town of the larger class, governed 
by a mayor and common council, or board 
of aldermen. (2) In England, a borough 
‘‘which hath or hath had a bishop.” Co. 
Litt. 109 b, and n. (2). 

City, (defined). 1 Bl. Com. 114; 4 Cush. 
(Mass.) 366. 

- (charter of). 3 Wheel. Am. C. L. 

527. 

-(in a statute). 84 Ill. 502; Id. 157. 

- (in tax act). 77 Ill. 610. 

- (in Spanish law). 5 La. Ann. 724. 

-(when includes incorporated town). 

77 Ill. 610, 615. ' 

- (the court will take notice that London 

is). 1 Stra. 309, 313. 

City engineer, (in a contract). 106 Mass. 
378, 388. 

Cities, towns, corporate boroughs and 
places, (in a statute, do not include unincorpo¬ 
rated places). Wilberf. Stat. L. 182. 

CITY OF LONDON COURT. — A 
court having a local jurisdiction within the city 
of Lrndon. It is to all intents and purposes a 
couniy court, having the same jurisdiction and 
procedure. (Stak 30 and Si Viet. c. 142, \ 35.) 
It has oxclumve JuriadictLii in ulmiralty mak- I 


ters within the city. Rose. Adm. 76; Stat. 31 
and 32 Viet. c. 71. See Mayor’s Court of 
London. 

CIVIL. — (1) Pertaining to a citizen, as 
distinguished from that which pertains to 
the government, the military, the clergy, 
or to those who do not live in cities. This 
seems to be the original meaning of the 
word; in more modern usage, especially 
in the United States, its meaning is little 
more than this: that which is not of a 
criminal nature ; that with which the mili¬ 
tary have no concern. 

CIVIL ACTION. —An action insti¬ 
tuted to enforce a private or civil right, or 
to redress a private wrong, as distinguished 
from proceedings to punish infringements 
of public rights, and crimes, which are 
called “ criminal actions,” or “ prosecu¬ 
tions,” the latter being the better word. 

Civil action, (defined). 9 Pet. (U. S.) 632> 
656 ; 43 Vt. 297. 

-(what included). 1 Dill. (U. S.) 181, 

1 Woolw. (U. S.) 123; 23 Ohio St. 415; 2 Serg. 
& R. (Pa.) 197. 

-(what is not). 8 Serg. & R. (Pa.) 151; 

43 Vt. 297. 

- (habeas corpus is not). 41 Ind. 92. 

- (in a statute). 15 Cal. 220; 19 Id. 

481; 21 Id. 129 ; 12 Cush. (Mass.) 259 ; 1 Allen 
(Mass.) 212; 97 Mass. 530; 104 Id. 373; 23 
Ohio St. 415. 

Civil action or proceeding, (in a statute) 
14 Gray (Mass.) 375 ; 15 Id. 48. 

CIVIL BILL COURT.—A tribunal in 
Ireland with a jurisdiction analogous to that of 
the county courts in England. The judge of it 
is also chairman of quarter sessions (where the 
jurisdiction is more extensive than in England), 
and performs the duty of revising barrister. 
The procedure of the civil bill courts is regulated 
by the 27 -ad 28 Viet. c. 99; 28 and 29 Viet. c. 
1, and 37 38 Viet. c. 66.— Wharton, 

Civxr <jase, (a mandamus is not, within the 
statute) 6 Binn. (Pa.) 5. 

Crvr cases, (defined). T. U. P. Charlk 
(On.) WZ, 181; 9 Ind. 558; 26 Id. 53; 15 La. 
192. 

-(in guaranty of jury trial, in State con¬ 
stitution). 9 Ind. 558. 

- (in Code of Procedure, synonymous 

with “actions”). 11 How. (N. Y.) Pr. 83. 

in State constitution). 30 Cal. 98. 
in statute conferring jurisdiction). 20 
Ind. 101; 24 Id. 468. 

Civil cases now pending, (in a statute). 
14 Bush (Ky.) 97. 

Civil causes, (does not include bastardy 
cases). 35 Ill. 467 ; 38 Id. 62; 6 Blackf. (Ind.) 

1; 21 Vt. 23. 

-(does not include equity cases). 3 G*. 

575. 
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CIVIL COMMOTION.—An insur¬ 
rection of the people for general purposes, 
though it may not amount to rebellion, 
where there is an usurped power. 2 
Marsh. Ins. 793. 

CIVIL CORPORATIONS. — An old 
English term for all lay corporations which are 
not eleemosynary or charitable. See Eleemosy- 
naey Corporations. 

Civil court, (defined). South. (N. J.) 312. 

CIVIL DEATH.—A man is said to be 
civilly dead when he has been attainted 
of treason or felony, and, in former times, 
when he abjured the realm or went into a 
monastery. The 33 and 34 Viet. c. 23, 
provides that after the passing of that act 
no confession, verdict, inquest, conviction 
or judgment, of or for any treason or 
felony, or felo de se, shall cause any attain¬ 
der or corruption of blood, or any for¬ 
feiture or escheat. In at least one of the 
States of the Union, civil death still exists 
in cases of sentences to imprisonment for 
life. 

CIVIL INJURY.—Injuries to person 
or property which may be redressed by 
means of a civil action. 

CIVIL LAW.— 

\ 1. That rule of action which every particu- 
1 ar nation, commonwealth, or city has established 
peculiarly for itself, more properly distinguished 
by the name of “ municipal law.” 

\ 2. Roman law. —The term, “ civil law,” 
is now chiefly applied to that which the old 
"Romans compiled from the laws of nature and 
nations. The “Roman law,” and the “civil 
law,” are convertible phrases, meaning the same 
system of jurisprudence; it is now frequently 
denominated, the “ Roman civil law.” The col¬ 
lections of Roman civil law, before its reforma¬ 
tion in the sixth century of the Christian era, by 
the eastern emperor, Justinian, were the follow¬ 
ing: (1) Leges Regies; (2) Leges Decemvirales; 
(3) Jus Civile Flavianum . The imperial, or 
civil law, as consolidated by Justinian, consists 
of four parts: (1) The Institutions; (2) The 
Digest, or Pandects; (3) The Code; and (4) The 
Novels, or new Constitutions. 

Civil law, (when means Roman law). 5 La. 
493. 

CIVIL LIBERTY.—The liberty 
enjoyed by a citizen or subject of a civ¬ 
ilized nation, i. e. the natural liberty of 
man, restrained by law; so far and no 
farther, as is necessary to the protection 


and well being of the community. The 
power of doing whatever the laws permit. 
1 Bl. Com. 6. 

CIVIL LIST. —The revenue settled on the 
crown, and so called from having been originally 
intended to defray the ordinary expenses of the 
government, as opposed to the military or extra¬ 
ordinary expenses. Afterwards, the crown sur¬ 
rendered its hereditary revenues (the profits of 
crown lands, &c.), and the civil list is now fixed 
at £385,000 per annum, out of which are 
defrayed the personal expenses of the crown and 
royal household, special and secret services. 
Pensions to the amount of £1200 may also be 
granted by the crown to persons deserving of the 
public bounty. (H. Cox Inst. 606; 2 Steph. 
Com. 516; Stat. 1 and 2 Viet. c. 2.) The other 
public expenses, formerly charged on the civil 
list, are now charged on the Consolidated Fund 
(?■ v.) 

Civil nature, (suits of, what are). 1 Root 
(Conn.) 200; 1 Green (N. J.) 5; 3 Dali. (U. S.) 
475. 

CIVIL OBLIGATION.—An obliga¬ 
tion binding in law, and enforceable in a 
court of justice. Poth. Obi. 173, 191. 

CIVIL OFFICER.—Every officer who 
holds his appointment under the national 
government, whatever his grade, or the 
nature of his powers or duties, except 
officers of the army and navy. Rawle 
Const. 213; Story Const. \ 791-793. 

Civil officers, (in territorial organic act). 
Burn. (Wis.) 22; 1 Pinn. (Wis.) 182. 

Civil pleas and actions, (what are). 5 
Rawle (Pa.) 124, 130. 

Civil proceeding, (includes bastardy case). 
13 Pick. (Mass.) 284. 

CIVIL REMEDY.—A remedy open 
to a private person, as opposed to a crimi¬ 
nal prosecution. 

CIVIL RESPONSIBILITY.—Ame¬ 
nability to prosecution in a civil action, a* 
opposed to criminal responsibility, or lia¬ 
bility to be proceeded against in a criminal 
tribunal. 

CIVIL RIGHTS.-The rights at¬ 
tached to citizenship; rights which may 
be enforced by a civil action. 

CIVIL SERVICE.—This term prop¬ 
erly includes all functions under the gov¬ 
ernment, except military functions. In 
general it is confined to functions in 
the great administrative departments of 
State.— Wharton. 
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OIVIL SIDE.—The legal business of the 
afwizes is arranged according to the natural divi¬ 
sion of such cases as are merely civil, in which 
the disputes of subjects (citizens) as to property 
are decided, and those of a criminal nature, when 
men are charged with offences against the wel¬ 
fare of society at large. In the county hall, or 
coirt in which the trials take place, it is very 
usual for one side or portion of the building to 
be appropriated to the hearing of cases of the 
former character, and the other side or portion 
to the hearing of those of the latter character. 
And lienee the phrase has become common that 
the judge is either sitting “on the civil 6ide” 
or “on the criminal side,” meaning thereby 
that he is either presiding at Nisi Prius or try¬ 
ing a prisoner, as the case may be. It is now 
customary for two judges to attend circuit to¬ 
gether, and then one of them sits on the “civil” 
the other on the “criminal side.”— Brown. 

Civil suit, (defined). 18 N. Y. 128. 

- (what is). 2 Conn. 357; 5 Rawle 

(Pa.) 119. 

-(what is not). 1 Root (Conn.) 436. 

-(in a statute). 4 Serg. & R. (Pa.) 76. 

CIVIL WAR.—An internecine war 
in which the opposing forces both belong 
to the same country or nation, e. g. the 
revolutionary war prior to the declaration 
of independence, or the late rebellion prior 
to the president’s proclamation of August 
16th, 1861. 

Civil war, (the late rebellion was). 2 
Blackf. (U. S.) 635; 35 Ind. 125. 

-(the late rebellion was not). 37 Ga. 

482, 484. 

CIVILIAN.—One who professes the knowl¬ 
edge of the civil law. 


Civitas et urba in hoc differant, quod 
incolfiB dicuntur civitas, urbs vero 
oompleotitur aediflcia (Co. Litt. 409): 
A city and a town differ in this, that the inhabi¬ 
tants are called the city, but town includes the 
buildings. 

CLAIM.— 

$ 1. Generally.—A challenge by any 
man of the property or ownership of a 
thing, not at the time in his possession, 
but (as he contends) wrongfully withheld 
from him.— Termes de la Ley. 

I 2. Against assets. —In administra¬ 
tion proceedings, windings-up of corpora¬ 
tions, and similar proceedings, persona 
who consider themselves to have riguta 
against the assets in course of administra¬ 
tion, have to send in claims in the shape 
of formal notices to the executor, liquida¬ 
tor, &c. 

I 3. In bankruptcy, a creditor of the 
bankrupt is not allowed to receive a divi¬ 
dend from the estate until he has proved 
his debt (see Proof) ; but where a creditor, 
though he has a just demand against the 
estate, is not able to perfect his proof be¬ 
fore a dividend is declared, he is allowed 
to enter a claim, and the dividends in 
respect of it will be reserved for a reason¬ 
able time until he can prove his debt. 
Robs. Bankr. 327. 

I 4. To wild land.—The possession of 
a settler upon wild lands belonging to the 
United States government; also the lands 
themselves so possessed. 


CIVILITER.—Civilly. In a man’s 
civil character or position, or by civil, 
in opposition to criminal, process; as 
“ sheriffs who execute processes at their 
peril are answerable dviliter for what they 
do upon it,” or 44 a man may, without his 
own fault, be possessed of a horse which 
has been stolen, but nevertheless he is 
answerable dviliter to the true owner of it.” 
(Per Rooke, J., 1 Bos. & P. 409.)— Brown. 

CIVILITER MORTU ITS. — Civilly 
dead. See Civil Death. 


Civiliter mortuus, (under act of attainde 
wiio considered). 2 Johns. (N. Y.) 248* 1 E 
Com. 133. ' ' 13 

.- 7 (persons sentenced to imprisonment f< 

life considered). 4 Johns. (N. Y.) Ch. 228 24i 
6 Id. 118; 2 Johns. (N Y.) Cas. 408. 

- (an habitual 1 runkard is not). 

Watte (Pa.) 459. ' 


Claim, (defined). 16 Pet. (U. S.) 538, 575, 
576, 604, 615; 4 Sawy. (U. S.) 217; 10 How. 
(N. Y.) Pr. 67-72; 2 N. Y. 245, 254; 14 Id. 32; 
43 Id, 399; 6 Daly (N. Y.) 434, 446; 4 Sand£ 
(N. Y.) Ch. 381; 43 Wis. 638; 5 Hayw. (Tenn.) 
14, 15 ; Plowd. 359. 

-(synonymous with 44 legal demand”). 

9 Cal. 616, 624. 

-(when equivalent to " cause of action ”). 

83 N. Y. 516. 

-(not limited to money but extends to 

lands, under act of congress). 4 Blatchf. (U. 8.) 
385; 4 Sawy. (U. S.) 217. 

-(in a statute). 5 Hayw. (Tenn.) 74. 

-(in an award). 5 Bam. & Aid. 848. 

-(in revenue act). 31 Cal. 146. 

Claim arising upon contract, (in a stat¬ 
ute). 32 Mich. 60. 

CLAIM CONTINUAL,— See Contin¬ 
ual Claim. 

CLAIM OP LIBERTY. —A suit or peti¬ 
tion to the queen, in the court of exchequer, to 
have liberties and franchises confirmed there by 
the attorney-general.— Wharton. 
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CL AIM ANT.— (1) A person who 
makes a claim in an administrative pro¬ 
ceeding. (See Claim, $ 2.) ^2) The plain¬ 

tiff in the old action of ejectment was called 
“the claimant.” (3) A person who is 
admitted to defend against a libel in rem 
in a court of admiralty. 

Claimant, (who is, within a statute). 46 
Ca. 295. 

Claiming within a year, (in a will). 19 
Yes. 426. 

Claims, (covenant against). . 2 Johns. (N. Y.) 
395; 6 Wend. (N. Y.) 404; 6 Hill (N. Y.) 324. 

-(in a statute). 21 Cal. 24; 27 Id . 350; 

46 Ga. 223. 

-(in statute of arbitratration). 14 N. Y. 

32. 

-(under partnership transactions). 17 

Wend. (N. Y.) 410. 

Claims and demands, (in a covenant). 1 
Barn. & C. 29, 34. 

Claims and effects, (construed). 37 Tex. 
19. 

Claims or demands, (in a will). 1 Whart. 
(Pa.) 362, 375. 

Clam delinquentes magis puniuntur 
quam palam (8 Co. 127): Those sinning 
secretly are punished more severely than those 
sinning openly. 

Clam, vi, aut precario : By force, 
3tealth, or importunity. 

CLAMEA ADMITTENDA IN ITIN- 
ERE PER ATTORNATUM. —An ancient 
writ by which the king commanded the justices 
in eyre to admit the claim bv attorney of a per¬ 
son who was in the royal service, and could not 
appear in person.— Reg. Grig. 19. 

CLANDESTINE MORTGAGES. — 
The Stat. 4 and 5 Will. & Mary c. 16, (a. d. 
1692,) enacted that if any person, having once 
mortgaged his lands for a valuable consideration, 
shall again mortgage the same lands, or any part 
thereof, to any person, the former mortgage being 
in force, and shall not discover in writing to the 
second mortgagee the first mortgage, such mort¬ 
gagor so again mortgaging his lands shall have 
no relief or equity of redemption against the 
second mortgagee. But this act is not to bar of 
her dower any widow who does not legally join 
her husband in such second mortgage.— Wharton, 

CLARE CONSTAT. —It clearly appears. 
A precept, in the Scotch law, by which seizin 
was given to the heir of a vassal, of the lands of 
his ancestor. It took its name from its initial 
words.— Burrill . 

CLARENDON, CONSTITUTIONS 
OF.—In the reign of Henry II., (a. d. 1164,) 
Blackstone states that there are four things which 
peculiarly merit the attention of the legal anti¬ 
quarian, one of which is the “ constitutions of 
the parliament at Clarendon,” whereby the king 
checked the power of the pope ^nd his clergy, 


and narrowed the exemptions they claimed from 
the secular jurisdiction. These constitutions 
enacted in substance that the king’s courts 
should try all contested rights of advowson and 
presentation ; ecclesiastics should obey the king’s 
summons; appeals from the archbishop should 
be to the king alone; all disputes regarding 
lands between ecclesiastics and laymen should 
be tried by the king’s justices; all pleas of debt, 
notwithstanding the same may be affected with 
a trust, should be determined in the king’s courts, 
with other provisions of a similar character.— 
Brown. 

CLASS. —A number of persona or 
things ranked together, because possessed 
of certain qualities in common. Gifts by 
will to classes of persons, e. g . to the chil¬ 
dren, nephews, brothers, &c.,of the testator 
or of another person, frequently give rise 
to the question, at what time the members 
of the class who are to share in the gift 
are to be ascertained, and at what time 
their interests are to be treated as vested. 
Rules of construction have been adopted 
by the courts, but they are too complicated 
to be stated here. See Wats. Comp. Eq. 
1281 et seq . See Inquiry. 

CLASSIARIUS.—A seaman or soldier 
serving at sea. 

CLASSIFICATION.—In the practice of 
the English Chancery Division, where there 
are several parties to an administration action, 
including those who have been served with 
notice of the decree or judgment (see Notice of 
Decree), and it appears to the judge (or chief 
clerk) that any of them form a class having the 
same interest (e. g. residuary legatees), lie may 
require them to be represented by one solicitor, 
in order to prevent the expense of each of them 
attending by separate solicitors. This is termed 
“ classifying the interests of the parties attend¬ 
ing,” or, shortly, “ classifying ” or “ classifica¬ 
tion.” In practice the term is also applied to 
the directions given by the chief clerk as to 
which of the parties are to attend on each of the 
accounts and inquiries directed by the judgment. 
Consol. Orders xxx. 20 ; Dan. Ch. Pr. 1088 ; see, 
a/so, Rules of Court, xvi. 12 b (April, 1880). 
Special regulations on this head are in force in 
the Master of the Roll’s Chambers. 

CLAUSE. — A portion of a sentence in 
a written instrument; a part of a deed, 
will, statute or treaty. 

Clause, (in a statute). L. R. 4 App. Cas. 70. 

CLAUSE IRRITANT.— By this clause, 
in a deed or settlement, the acts or deeds of a 
tenant for life or other proprietor, contrary to 
the conditions of his right, become null and 
void; and by the “resolutive’’ clause such right 
becomes resolved an< l extinguished.— Bill Diet. 
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CLAUSE ROLLS.—Contain ill such 
matters of record as were committed to close 
writs; these rolls are preserved in the tower. 
See Close Rolls, 

CLAUSULA. —A clause ( q . t>.) used 

chieflv in such Latin sentences and 
% 

maxims as the following— 

Clausula generalis de residuo non 
ea complectitur qua non ejusdem sint 
generis cum iis quae speciatim dicta 
fuerunt: A general clause of reservation does 
not coinpreheud those things which may not be 
of the same kind with those which have been 
especially expressed. Lotii 419. 

Clausula generalis non refertur ad 
expressa : A general clause does not refer to 
things expressed. 8 Co. 154. 

Clausula quae abrogationem ex- 
cludit ab initio non valet: A declaration 
which excludes rescission is inoperative from 
the first. 

Clausula vel dispositio inutilis per 
praesumptionem remotam vel causam 
ex post facto non fulcitur: An unneces¬ 
sary clause or disposition is not rendered valid 
by a remote presumption or a cause arising after 
the event. Bae. Max. Reg. 21. 

Clausulae inconsuetae semper indu- 
cunt suspicionem : Unusual clauses always 
excite suspicion. In Twyne’s Case (1 Sm. Lead. 
Cas. 1), a deed containing a clause that the gift 
was made “ honestly, truly, and bond fide” was 
held fraudulent and void, even although made 
for valuable consideration. 

CLAUSUM.— Latin: claudere, to enclose. 

(1) A close, or enclosure of land. (2) Close, 
or closed, as breve clausum i a close writ. 

CLAUSUM FREGIT.— He broke the 
close. See Close. 

CLAUSURA HEYj$ 1.—An enclosure of 
a hedge. 

CLAVES CURL3E.—The keys of the 
court. They were the officers of the Scotch 
courts, such as clerk, doomster, and serjeant.— 
BurrilL 

CLAVES INSULT).—The keys of the 
island of Man, or twelve persons to whom all 
ambiguous and weighty causes are referred.— 
Wharton . 

CLAVTA.- A club, or mace. 

CLAVIGLRATUS.—A treasurer of a 
church. 

CL Aw A. —A close, or small measure of 
land. 

CLAYTON’S CASE (1 Meriv.529).- 

$ L The leading English authority on appro- 
priation of payments in a current account, e. a, 
that of a banker. In that case Devaynes, tlie 
partner in a banking firm, died on the 29th 
November, 1809, leaving a considerable estate, 


and the surviving partners carried on the busi¬ 
ness on their own account until July, 1810, when 
they became bankrupt. At the death of De- 
vaynes, Clayton had a balance of £1713 on his 
cash account with the firm. Between the death 
of Devavnes and the bankruptcy, the payments 
made to Clayton by the surviving part net's 
largely exceeded the £1713, and the payments 
so made amounted to £12(50 within a few days 
after Devavnes’ death, and before thev had 
received any money whatever from Clayton. 
But their subsequent receipts largely exceeded 
the payments, and at the date of the bankruptcy 
the balance due on the account exceeded the 
amount of the balance due at Devaylies’ death. 
Under these circumstances, Clayton claimed 
against the estate of Devavnes the £1713, after 
deducting the dividends received by him in the 
bankruptcy of the surviving partners. But it 
was held that in an account of this kind, in the 
absence of an express appropriation by the cred¬ 
itor, the first sum paid in is the first one drawn 
out; in other words, that the first payment by 
the banker must be set against the first receipt, 
and so on: consequently, no part of the £1713 
remained due by the estate of Devaynes, because 
it had been drawn out bv Clavtou. 

$ 2. The rule in Clayton’s Case does not apply 
where a person in a fiduciary position (e. g. a 
trustee) has paid money held by him in that 
character to his general account, and mixed it 
with liis own money ; for, in such a case, when 
he withdraws money from the account for hi* 
own purposes, lie is deemed to withdraw it frem 
that part of the fund which belonged to him, so 
as to leave the trust money intact. In re Hal- 
lett’s Estate, 13 Ch. D. 696. • 

1 CLEAN HANDS are required from 
a plaintiff, i. e . he must be free from re¬ 
proach in his conduct. But there is this 
limitation to the rule, that his conduct can 
only be excepted to in respect of the sub¬ 
ject-matter of his claim ; everything else is 
immaterial. The rule is more frequently 
applied in equity than at common law.— 
Wharton . 

Cleanse and repair a river, (in a statute). 

2 Chit. 658. 

CLEAR. —In asserting an estate to be 
of any given ‘'clear” yearly rent, the 
parties should attend to the meaning of 
the word u clear ” in an agreement between 
buyer and seller, which is free of all out¬ 
goings, incumbrances, and extraordinary 
charges not according to the custom of the 
country, as tithes, poor-rates, church-rates, 
Ac., as these are natural charges on the 
tenant, but subject nevertheless to the land- 
tax and all other outgoings which, accord- 
; ing to such custom, ought to be borne by 
the landlord. Sugd. V. & P. (14 edit.) 222L 
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Clear, (defined). Amb. 239. 

-(when means free from taxes). 2 Atk. 

376. 

-(in a will). 1 Turn. & R. 433; 2 Ves. 

Sr. 500. 

Clear annual value, (in statute concerning 
taxes). 103 Mass. 149. 

CLEAR DAYS—If a certain number 
of c lear days be given for the doing of any 
act, the time is to be reckoned exclusively 
as well of the first day as the last. 1 Chit. 
Arch. Pr. (12 edit.) 163. 

Clear deed, (in a covenant). 3 Watts & S. 
(Pa.) 563, 565. 

Clear lands, (defined). 10 Ind. 32, 37. 

Clear of all charges and assessments 
whatever, (in a deed). 4 Yeates (Pa.) 386. 

Clear of all deductions, (in a will). 2 
Sim. 492. 

Clear cf all expenses, (in an agreement 
for the sale of land, construed). 2 Yes. & B. 
341; 8 Com. Dig. 353. 

Clear of all taxes, &c., (includes parlia¬ 
mentary taxes). 12 Mod. 54. And see 3 Com. 
Dig. 266. 

Clear yearly income, (in a statute concern¬ 
ing paupers). 6 Mass. 50, 54. 

Clear yearly value, (in a will). Amb. 
237. 

CLEARANCE.—A certificate that a 
ship has been examined and cleared at the 
custom-house. It is given by the collector 
of the port to the master of the vessel, and 
is authority for her departure from the 
port. See 3 Taunt. 554. 

CLEARING — CLEARING 
HOUSE.—In banking law, a method 
adopted for exchanging the drafts of 
different banks, and settling the differ¬ 
ence. At fixed hours each day a clerk 
from each bank attends at the clear¬ 
ing house, bringing all the drafts on the 
other banks which have been paid into his 
bank during that day, and delivers to each 
of the other clerks the obligations he has 
against his bank, receiving from each the 
obligations due from his own. Balances 
are struck at the end of the day, thej 
officers of the clearing house making up 
the accounts between each bank. The 
balances are not paid to or received from 
the other banks as formerly, but are set¬ 
tled with the clearing house. The English 
and American clearing-house systems are 
virtually the same, except that private 
bankers are admitted to the privileges of 
the clearing house in England and not in 
America. 


Clearing, (of land, in contract). 10 Ind. 32. 

Clearly, (defined). 8 Pac. C. L. J. 193.‘ 

CLEMENTINES.—The collection of de¬ 
cretals or constitutions of Pope Clement V., made 
by order of John XXII., his successor, who 
published it in 1317. 

CLERGY.—(1) Persons in holy orders, and 
ecclesiastical offices, as distinguished from others 
who were called the “ laity (2) The clerical 
privilege called “ benefit of clergy ” (q. v.). 

CLERGYABLE.—A person entitled to 
claim the benefit of clergy; also an offence as to 
which such benefit could be claimed, e. g. a 
clergyable felony. 

CLERICAL ERROR.—A mistake in 
copying or transcribing a written instru¬ 
ment. 

CLERICAL TONSURE.—The shaving 
of the head formerly peculiar to persons in 
orders, and ecclesiastics. The coifs worn by 
sergeants-at-law are supposed by some to have 
been invented to conceal the clerical tonsure. 
(1 Bl. Com. 24, n. (t); 4 Id. 367.)— Bur rill. 

CLERIC ALE PRIVILEGIUM. — See 
Benefit of Clergy. 

Clerici non ponantur in offlciis: 
Clergymen should not be placed in offices, i. e . 
in secular offices. Co. Litt. 96. 

Clerici, vel monachi, ne saeculari- 
bus negotiis se immisceant : Clergymen 
or monks should not mix themselves in secular 
matters. 

CLERICO ADMITTENDO.— See Ad- 

M3TTEND0 CLERICO. 

CLERICO CAPTO PER STAT- 
UTUM MERCATORUM.—A writ for 
the delivery of a clerk out of prison, who is 
taken and incarcerated upon the breach of a 
statute merchant.— Beg. Orig. 147. 

CLERICO CONVICTO COMMISSO 
GAOLJE IN DEFECTU ORDINARII 
DELIBERANDO.—An ancient writ, that 
lay for the delivery to his ordinary, of a clerk 
convicted of felony, where the ordinary did not 
challenge him, according to the privilege of 
clerks.— Beg . Orig . 69. 

CLERICO INFRA SACROS ORDI- 
NES OONSTITUTO, NON ELIGEN- 
DO IN OFFICIUM.—A writ directed to 
those who have thrust a bailivyick or other office 
upon one in holy orders, charging them to release 
him.— Beg . Orig. 143. 

CLERICUS.—(1) In the civil law, any one 
in holy orders; a monk or priest. (2^ In old 
English law, a secular priest; a clerk of a court 
who issued writs; an officer of the royal house¬ 
hold who had charge of the receipt and dis¬ 
bursement of moneys in the several department# 
of the household. 
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CJlerious et agrioola et mercator, 
tempore belli, ut oret, oolat, et com- 
mutet, pace, .fruuntur (2 Inst. 58): The 
clergyman, husbandman, and merchant, in order 
that they may preach, cultivate, and trade, enjoy 
peace in time of war. 

Clericus non connumeratur in dua- 
bus ecclesiis (1 Rol.): A clergyman should 
not be appointed to two churches. 


CLERK.— 

i 1. In ecclesiastical law. —Origi¬ 
nally a learned man or man of letters, 
whence the term is appropriated to church¬ 
men, who were called “ clerks,” and now 
“clergymen;” the nobility and gentry 
being bred to the exercise of arms, and 
none left to cultivate the sciences but 
ecclesiastics. Where the canon law has 
full power, the word “clerk” comprehends 
sacerdotes , diaconi, subdiaconi , lectores, aco- 
lyti, exorcist #, and ostiarii. The word has 
been anciently used for a secular priest, in 
opposition to a religious or a regular.— 
Wharton. 

$ 2. In business law.—An assistant 
employed to aid in any business, mercan¬ 
tile or otherwise, subject to the advice and 
direction of his employer. 

i 3. Of court.—An officer of a court 
caving the custody of its records and seal; 
and whose duty it is, among other things, 
to certify to the correctness of transcripts 
from such records. 

$ 4. Of market. —The superintendent 
of a public market. In old English law 
he was called “ clericus mercati He holds 
a sort of court in the market for the settle¬ 
ment of disputes arising among those doing 
business there, and is invested with a lim¬ 
ited judicial power to that end. 


Clerk, (who is not). 20 Wend. (N. Y.) 72. 
(acting as, does not authorize him to 
sign notes). 2 Wheel. Aul C. L. 198. 

-(authority of, to sell). 18 Johns. 

(N.Y.) 363. 

- (bank, how far liable for acts of). 4 

Johns. (N. Y.) 377. 


-(certificate of, as to election, not suffi¬ 
cient). 3 Wheel. Am. C. L. 491. 

- -(entry made by, in bank book). 5 

Wheel. Am. C. L. 152. 


-(of banking company, acts as agent of 

customer). 7 Wheel. Am. C. L. 36. 

_ -- (right of partners to appoint). 1 

Dali. 269. 


-(under statute, who included as). 73 

N. Y. 437, 442. 

—— (who is, “by virtue of his employ¬ 
ment”). ] Russ. & R. Cr. Cas. 319. 


CLERK OP ASSIZE.— The officer wh« 
is responsible for the due performance of the 
administrative duties of the courts of assizes on 
each circuit. He performs the same duties on 
circuit which the associates formerly performed, 
and which the masters now perform, at the 
sittings at Nisi Prius , in London and Middlesex, 
(Archb. Pr. 15; see Associates ;) and he also 
acts as clerk to the crown on circuits, by which, 
apparently, is meant, that he performs similar 
functions when the courts of assize are sitting 
for criminal business. It seems, however, that 
“on several circuits the clerk of assize rarely 
attends in court,” and that “on five of the great 
circuits the functions of the clerk are wholly or 
partially performed by his deputy,” who also 
acts as clerk of arraigns or clerk of indictments 
( q . fl.) on the same circuit. 

CLERK OF THE CROWN.— As to 
the duties performed by the clerk of assize as 
clerk of the crown, see Clerk of Assize. 
There is a clerk of the crown for each of the 
counties Palatine of Durham and Lancaster, 
who performs the same duties as are performed 
in ordinary counties by the clerk of assize in his 
character of clerk of the crown. 

CLERK OF THE CROWN IN 
CHANCERY.— See Crown Office in 
Chancery. 

CLERK OF ENROLMENTS. —The 
former chief officer of the English enrolment 
office ( q. v.) He now forms part of the staff of 
the central office ( q . v .), but the office is to be 
abolished on the next vacancy. 

CLERK OF THE HANAPER.— See 
Hanaper. 

CLERK OF THE HOUSE OF COM¬ 
MONS. —One of the chief officers of the lower 
house of the English parliament. He is ap¬ 
pointed by the crown as under-clerk of the par¬ 
liaments to attend upon the commons. He 
makes a declaration, on entering upon his office, 
to make true entries, remembrances and journals 
of the things done and passed in the house. He 
signs all orders of the house, indorses the bills 
sent or returned to the lords, and reads whatever 
is required to be read in the house. He has the 
custody of all records and other documents. 
May Pari. Pr. 289. 

CLERK OF THE PARLIAMENTS. 

—One of the chief officers of the House of Lords. 
He is appointed by the crown, by letters-patent. 
On entering office he makes a declaration to 
make true entries and records of the things done 
and passed in the parliaments, and to keep 
secret all such matters as shall be treated therein. 
(May Pari. Pr. 238.) By Stat. 33 Geo. IIL 
c. 13, the clerk of the parliaments is directed to 
indorse on every act the date on which it re¬ 
ceives the royal assent. 

CLERK OF THE MARKET. —Sm. 
Clerk, \ 4. 


CLERK OF THE PEACE.—An officer 
appointed by the Gustos Rotuhrum (q. r.), to 
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assist the justices of the peace in quarter sessions 
in drawing indictments, entering judgments, issu¬ 
ing process, &c. Pritch. Quar. Sess. 49. 

CLERK OF THE PETTY BAG-.— See 

Petty Bag. 

CLERK OF THE PRIVY SEAL.— 

There are four of these officers, who attend the 
lord privy sea], or, in the absence of the lord 
privy seal, the principal secretary of state. 
Their duty is to write and make out all things 
that are sent by warrant from the signet to the 
privy seal, and which are to be passed to the 
great seal; and also to make out privy seals (as 
they are termed) upon any special occasion of 
his majesty’s affairs, as for the loan of money 
and such like purposes. (27 Hen. VIII. c. 11.) 
— Cowell. 

CLERK OF THE SIGNET.—An officer 
in England, whose duty it is to attend on the 
king’s principal secretary, who always has the 
custody of the privy signet, as well for the pur¬ 
pose of sealing his majesty’s private letters, as 
also grants which pass his majesty’s hand by 
bill signed ; there are four of these officers. (27 
Hen. VIII. c. 11.)— Cowell . 

CLERKS OF ARRAIGNS.—Officers 
attached to the Central Criminal Court in Eng¬ 
land, and to each circuit. The clerk of arraigns 
“ lias to discharge for the judge sitting on the 
crown side (i. e. in criminal cases) the duties 
which are discharged for him by a master on 
the civil side: taxation of costs, allowances to 
witnesses, the business connected with jurors, 
their excuses and fines, the custody of docu¬ 
ments, the duty of recording verdicts and making 
out warrants after sentence, are, in addition to 
advising the court upon points of criminal pro¬ 
cedure, among the duties of the clerk of arraigns.” 
Second Rep. Legal Dep. Comm. (1874) 22. 

CLERKS OF INDICTMENTS.—Of¬ 
ficers attached to the Central Criminal Court in 
England, and to each circuit. They prepare and 
settle indictments against offenders and assist 
the clerk of arraigns. Second Rep. Legal Dep. 
Comm. 23. 

CLERKS OF RECORDS AND 
WRITS.—Officers formerly attached to the 
English Court of Chancery, whose duties con¬ 
sisted principally in sealing bills of complaint 
and writs of execution, filing affidavits, keeping 
a record of suits, and certifying office copies of 
pleadings and affidavits. They were three in 
number, and the business was distributed among 
them according to the letters of the alphabet. 
(Second Rep. Legal Dep. Comm. 43.) By the 
Judicature Acts, 1873, 1875, they were trans¬ 
ferred to the Chancery Division of the High 
Court. Now, by the Judicature (Officers) Act, 
1879, they have been transferred to the central 
office of the Supreme Court, under the title of 
masters of the Supreme Court, and the office 
of clerk of records and writs has been abolished. 

CLERKS OF SEATS, in the principal 
registry of the probate division of the English 
High Court, discharge the duty of preparing and 


passing the grants of probate and letters of ad¬ 
ministration, under the supervision of the regis¬ 
trars. There are six seats, the business of which 
is regulated by an alphabetical arrangement, 
and each seat has four clerks. They have to 
take bonds from administrators, and to receive 
caveats against a grant being made in a case 
where a will is contested. They also draw the 
“ acts,” i. e. a short summary of each grant made, 
containing the name of the deceased, amount of 
assets and other particulars. Second Rep. Legal 
Dep. Comm. 79. 

Clerk or servant, (in statute relative to 
embezzlement). L. R. 2 C. C. R. 34; Id. 150. 

Clerk — Regular clerk, (under charter, 
who is). 23 Hun (N. Y.) 320. 

Clerk sleeps in the store, (in a policy of 
insurance). 27 Pa. St. 325. 

Clerks, (defined). 1 Chit. Gen. Pr. 80. 

CLERKSHIP. —The period which a 
student of the law is required to spend in 
the office of a practicing attorney or solic¬ 
itor, to render himself eligible for exam¬ 
ination for admission to practice. 

Clerkship, (in a rule of court). 1 Serg. & 
R. (Pa.) 193. 

- (certificate of attorney, must state 

what). 4 Johns. (N. Y.) 191; 3 Id. 261. And 
see 2 Chit. Gen. Pr. 5. 

CLIENT . — Latin: cliens , said to contain the 
same clement as the verb clueo , to hear or obey, and 
accordingly compared by Niebuhr with the German 
word hoeriger, a dependent. 

A person who seeks advice of a lawyer, 
or commits his cause to the management 
of one, either in prosecuting a claim, or 
defending a suit in a court of justice. 

CLOERE.—A prison or dungeon. 

CLOSE.— 

J 1. In the law of real property, 

close signifies a piece of land, and a tres¬ 
pass on a man’s land was formerly de¬ 
scribed as a breach of his close, or trespass 
quare clausum Jregit. “For every man’s 
land is, in the eye of the law enclosed and 
set apart from his neighbors’; and that 
either by a visible and material fence, as 
one field is divided from another by a 
hedge, or by an ideal, invisible boundary, 
existing only in the contemplation of the 
law, as when one man’s land adjoins to 
another’s in the same field.” 3 Bl. Com, 
209. See Boundaries ; Trespass. 

\ 2. In procedure, close signifies con¬ 
clusion. Thus the close of the pleadings 
is where the pleadings are finished, i. e . 
when issue has been joined. ( See Issue; 
Pleading.) So, when evidence is taken 
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bv affidavit, it is said to be closed when 
the affidavits in reply have been filed, and 
evidence is said to close on a trial before 
the court, or court and jury, when the 
party producing it rests his case. 

Close, (defined ). 3 Sqpn. (Ill.) 258 ; 1 Chit. 
Geu. Pr. 1(30; 7 East 200, 207. 

-(distinguished from u enclosure”). 39 

Vt 32(3. 

-(in an action of ejectment). 11 Co. 55. 

- (imports possession). 10 Mod. 169. 

-(in a plea). 2 Barn. & Ad. 99, 104. 

CLOSE COPIES.—In old practice, copies 
of papers which might contain as many words to 
a sheet as the writer pleased, as opposed to “office 
copies,” which were required to contain a pre¬ 
scribed number of words, and no more, on each 
sheet. 

CLOSE ROLLS—CLOSE WRITS.— 

Royal letters, under the great seal, addressed to 
particular persons for particular purposes, which, 
because they are not intended for public inspec¬ 
tion, are closed and sealed, and recorded in the 
close rolls; hence their name. 2 Bl. Com. 346. 

Closed ox Sunday, (in Sunday laws). 33 
Mich. 279. 

Closing an account, (by death). 8 Pick. 
(Mass.) 187. 

Closing out, (defined). 43 Superior (N. Y.) 
451. 

Clothes and linen, (in a will, passes body 
linen only). 3 Bro. Ch. Cas. 312. 

CLOUGH.—(1) A valley.— Domesday Book. 
(2) An allowance of two pounds in every hun¬ 
dred weight for the turn of the scale, on buying 
goods wholesale by weight,— Lex Merc. 

CLOUD ON TITLE. —A proceeding 
or instrument, such as a deed or mortgage, 
or a tax or assessment, judgment or decree, 
which, if valid, would apparently, and on 
its face, impair the title of a person to 
land; but which is in fact invalid, such 
invalidity being demonstrable by proof of 
extrinsic facts. Equity ha9 jurisdiction of 
actions brought to remove clouds on title 
by cancellation of instruments creating 
them. 

Cloud on title, (defined). 34 Mich. 170/ 

CLUB.— 

\ L A voluntary association of persons 
for social purposes, and sometimes also for 
purposes of a literary or political nature, 
or the like. A club is not a partnership. 
'Flemyng v. Hector, 2 Mees. & W. 172.) In 
some clubs the expenses are borne by a 
contractor, who receives the s 'Inscriptions 


of the members, and makes his profit out 
of the difference; these are called u pro¬ 
prietary clubs.” 

J 2. A club is regulated by the rules 
agreed to by the members, and for the 
time being in force, and, therefore, if a 
member is expelled from a club by a deci¬ 
sion which has been arrived at bond fide in 
accordance with the rules and in a judicial 
manner, without caprice or improper mo¬ 
tive, the court cannot interfere. (Hopkin- 
son v. Marquis of Exeter, L. R. 5 Eq. 63.) 
In a proper case, however, the court will 
grant an injunction to prevent a member 
from being deprived of the benefits of the 
club. Fisher v . Deane, 11 Ch. D. 353. 

CLUB LAW.—Regulation by force ; 
the law of arms. 

Club sticks, (are not offensive weapons with¬ 
in the statute). 1 Leach Cr. Cas. 342 n . 

CLYPEUS, or CLIPEUS.—A shield 
metaphorically one of a noble family. Clypei 
prostrati, noble families extinct.— Wharton. 

Coach, (defined). 9 Ohio 11. 

COADJUTOR . —Latin : coadjuvare, to aid or 
help. 

(1) The coadjutor of an executor is the same 
tiling as an overseer ( q. r.) (2) In the old 

writers, coadjutor signifies one who disseizes a 
person of land to the use ( i . e. for the benefit) 
not of himself, but of another. (Litt. 2 278.) 
(3) A bishop’s assistant. 

CO-ADMINISTRATOR.—One who 
is a joint administrator with one or more 
others. 

COADUNATIO. — A uniting or com¬ 
bining together, of persons; a conspiracy. 9 
Co. 56. 

Coal, (in a policy of insurance). 109 Mass. 
384. 

COAL NOTE.—A particular description 
of promissory note formerly in use in the port 
of London. (See 3 Geo. II. c. 26, 22 7, 8; re¬ 
pealed by 47 Geo. III. sess. 2, c. Ixviii. 2 281)— 
W harton . 

COALITION.—In the French law, an 
unlawful combination, or conspiracy. 

CO-ASSIGNEE.—One of two or more 
assignees of the same subject-matter. 

COAST.—The strip of land which bor¬ 
ders the sea; the sea shore. The word, 
however, is of narrower meaning thai 
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“ shore,” it being confined to land border¬ 
ing on the sea, while “ shore ” applies as 
well to the margin of lakes and rivers. 

Coast, (in U. S. statute). Bee (U. S.) 204. 

Coaster, (in statute regulating pilotage). 14 
Mass. 17. 

Coasting license, (right to run steamboat 
under). 17 Johns. (N. Y.) 509. 

COASTING TRADE.—Trade or 

commerce along the coast between ports 
situate within the territory of the United 
States, as distinguished from commerce 
with foreign ports. The distinction is 
important owing to the different systems 
regulating the two species of commerce 
under the federal laws. 

Coasting trade, (defined). 3 Cow. (N. Y.) 
713. 

- (ferry-boat is not engaged in). 1 

Newb. Adm. 241, 252, 256. 

- (right of State to regulate). 3 Cow. 

(N. Y.) 736. 

- (under act of congress, what vessels 

may engage in). 17 Johns. (N. Y.) 494. 

Coastwise, (what vessels are). 10 Cal. 504. 

COAT-ARMOR. —Heraldic ensigns, in¬ 
troduced by Richard I. from the Holy Land 
where they were first invented. Originally they 
were painted on the shields of the Christian 
knights, who went to the Holy Land during the 
crusades, for the purpose of identifying them, 
some such contrivance being necessary in order 
to distinguish knights, when clad in armor, from 
one another.— Wharton. 

COCKET. —A seal belonging to the custom 
house; a scroll of parchment, sealed and deliv¬ 
ered by the officers of the custom house to mer¬ 
chants, as a warrant that their merchandises are 
entered ; likewise a sort of measure.— Fleta 1, 2, 
c. ix.; Reg. Orig 192; Termes de la Ley. 

COCKSETUS. —A boatman, a cockswain. 

— Cowell. 

COCK-PIT. —A name which used to be 
given to the judicial committee of the privy 
council, the council room being built on the old 
cock-pit of Whitehall Place.— Wharton. 

CO-CREDITORS — CO-DEBTORS 
—CO-OWNERS.— See Joint. 

COCULA. —A cogue or drinking cup. 

CODE-CODIFICATION.— 

% 1. Meaning of "code.”—The term 
“code” is used in various senses. In the 
Corpus Juris Civilis it is used to signify a 
consolidation of the statute law, namely, 
a collection of enactments arranged sys¬ 
tematically, with all obsolete and incon¬ 


sistent enactments omitted. In modern 
times the term is more commonly used to 
signify a new enactment containing legis¬ 
lative rules of law relating to a particular 
subject ( e. g. civil law, criminal law, pro¬ 
cedure, evidence, or the like). Such a 
code differs from that of Justinian in be¬ 
ing expressed in new language, instead of 
being a mere re-arrangement of existing 
enactments. 

2 2. Distinguished from “digest,”— 
A code differs from a digest ( q . v.) in con¬ 
sisting of abstract rules of law; a digest, 
in the proper sense of the word, is a collec¬ 
tion of concrete cases. As to codes gener¬ 
ally, see Holland on the Form of the Law, 
passim; 1 Holtz. Encycl. 227; Savigny’s 
admirable essay, “ Vom Beruf unserer Ziet, 
&c.” (see Savigny), and the works of Aus¬ 
tin and Bentham. 

2 3. Codification is the process of con¬ 
verting the law of a country, or a portion 
of it, into a code, whether that law consists 
of statutes, or case-law, or customs, or all 
three. Codification is in theory a formal 
process, as opposed to legislation ; i. e . the 
codifier takes the law as he finds it, without 
reference to its expediency, and merely 
puts it in a more convenient shape; in 
practice, however, codification is impos¬ 
sible without introducing amendments of 
the law, in matters of detail at least. 

2 4. The most celebrated modern codes 
are those of Napoleon, of New York, and 
of Louisiana; that of New York has been 
used as a foundation for many others, and 
in some States, almost literally copied. 
Several codes have been promulgated in 
India, and a code of the criminal law ha & 
long been under discussion in England. 

CODE CIVIL. —The French civil code 
promulgated by Napoleon in 1804, and after¬ 
wards, under the Empire, called the “Code Na¬ 
poleon.’’ 

CODEX.— A roll or volume. 

CODEX GREGORIANUS, and 
HERMOGENI ANUS. —It does not 
appear quite certain whether this title denotes 
one or two collections. The general opinion, 
however, is, that there were two codices , com¬ 
piled respectively by Gregorianus and Hermo- 
genianus, who are sometimes, though, as it seems, 
incorrectly, called “ Gregorius and Hermogenes.” 
The codex of Gregorianus consisted of thirteen 
books, at least, which were divided into titlea. 
The fragments of this codex begin with consti- 
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tulions of Septimus Severus, and end with Dio¬ 
cletian and Maximian. The codex of Herrno- 
eeniaiuis, so far as we know of it, is only quoted 
bv titles, and it also contains constitutions of 
Diocletian and Maximian; it may perhaps have 
consisted of one book only, and it may have been 
a kind of supplement or continuation to, or an 
abridgment of, the other. The name Hermo- 
genianus is always placed after that of Gregori¬ 
an us when tliis code is quoted. (Smith’s Diet, 
of Antiq.)—IFftaWon. 

CODEX JUSTINIANEUS.—A collec¬ 
tion of imperial constitutions, made by a com¬ 
mission of ten persons appointed by Justinian, 
A. d. 528. 

CODEX REPETITIVE PR-ELEC- 
TIONIS.—The new code of Justinian, issued 
A. D. 534, being the one now extant.— Burrill. 

CODEX THEODOSIANUS.— 

The code of Theodosius, commonly called the 
“ Theodosian Code.” 1 Bl. Com. 81. 

CODEX VETUS.—The original, or old 
code of Justinian, long since lost. 

CODICIL .— Latin: codiciUi . a little book, es¬ 
pecially a note-book, for informal letters. (2 Ortolan 
.nst 660.) In Roman law codiciUi meant an informal 
or “unsolemn ” testamentary disposition, as opposed 
to a testamenium . which appointed a hacres or executor, 
and was executed with formalities. (2 Just. Inst. 25.) 
It is 6aid by old writers, that in English law also 
codicil meant an “unsolemn last will,” not con¬ 
taining the appointment of an executor (Wms. Ex. 7, 
citing the works of Swinburne and Godolphin); but 
whether this is really bo, or whether these writers 
merely copied the passages on codicils from Justinian, 
is not clear. 

? 1. A codicil is an instrument executed 
by a testator for adding to, altering or ex¬ 
plaining a will previously made by him. 
It is in law part of the will, and the will 
and codicils (if more than one) make but 
one testament. (Wms. Ex. 8). A codicil 
must be executed with the same formali¬ 
ties as a will. 

$ 2. Nuncupative codicil. — In Eng¬ 
land, before the Wills Act (1 Viet. c. 26), a 
testator could make a nuncupative or word 
of mouth disposition of property undisposed 
of by his written will, and such a disposi¬ 
tion was called a “nuncupative codicil.” (Wms. 
Ex. 117.) Nuncupative testamentary disposi¬ 
tions have been abolished by the Wills Act in 
all but a very few cases. See Will. 

Codicil, (defined). 2 Bl. Com. 500; Love. 
Wills 185. 

-(acts as a republication). 1 Hill (N. 

Y.) 590. v 

COEMPTIO.—A processof conveyance per 
d£s et libram , whereby a woman was placed in 
manu of the purchaser or grantee; and such 
purchaser or grantee might either be a stranger 
or the husband of the woman; and if he was 
her husband, then besides being in manu she was 
also put in loco filiae to him. Coemptio to the 


husband was said to be matrimonii causd; to a 
stranger it was said to be fiduciae causd , e, g, to 
get rid of an old tutor ana obtain a new one.— 
Brown, 

CO-EMPTION. —The act of purchas¬ 
ing the entire quantity of any commodity. 

C O E R CIO N. —Constraint; compul¬ 
sion ; force. See Duress ; Marital Coer¬ 
cion. 

Coercion by law, (defined). 70 N. Y. 497, 
501. 

Coercion in fact, (defined). 70 N. Y. 497, 
501. 

CO-EXECUTOR. —One who is a joint 
executor with one or more others. 

Coffee House, (distinguished from “inn”). 
3 Harr. (N. J.) 483; 6 Wend. (N. Y.) 627; 4 
Campb. 73, 76. 

- (held to be an “inn”). 3 Bam. & 

Aid. 283. 

Coffer, (in an indictment). 2 Hale P. C. 
183. 

COFFERER OF THE QUEEN’S 
HOUSEHOLD.—A principal officer of the 
royal establishment, next under the controller, 
who, in the counting-house and elsewhere, had 
a special charge or oversight of the other officers, 
whose wages he paid.— Wharton, 

Cogitationis pcenam nemo meretnr 
(2 Inst. Jur. Civ. 658): No one deserves to be 
punished for a thought. 

COGNATES.—Relatives through a female 
line.— Bell Diet . 

COGNATI.—Relations by the mother's 
side. (2 Bl. Com. 235; see Agnates.) Rela¬ 
tions by the mother's side, i, e. derived per feemi- 
nei sexus personas . A cognate is related by con¬ 
ception ; thus, my mother, grandmother, daugh¬ 
ter’s children, and maternal uncle and aunt, are 
cognate to me.— Wharton. 

COGNATIO.—Relationship; especially re¬ 
lationship through females. 

COGNISANCE. — See Cognizance. 

COGNISOR — COGNISE E.^The 

former is he who passed or acknowledged a fine 
of lands or tenements to another; the latter is 
the person to whom the fine of the said lands, 
&a, was acknowledged. 32 Hen. VIII. c. 5. 

COGNITIONES.—Ensigns and arms, or a 
military coat painted with arms.— Mat, Par . 
1250. 

COGNITIONIBUS ADMITTENDIS. 

—An obsolete writ to one of the justices of the 
common pleas, or other, who has power to take 
a fine, who having taken the fine defers to certify 
it, commanding him to certify it.— Reg, Orig, 68, 
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COG-NITIONIS CAUSJB.—For the pur- 

pose of ascertaining. The Scotch law term to 
designate a judgment or decree ascertaining the 
amount of a debt due from the estate of a de¬ 
ceased land owner.— Bell Diet. 

COGNITOR. —A person appointed by one 
of the parties to a suit to conduct it for him. 

COGNIZANCE, or CONUSANCE.— 

§ 1 . The hearing of a thing judicially; also 
an acknowledgment of a fine; and in replevin 
it was the pleading of a defendant who acted as 
bailiff, &c., to another, in making a distress, by 
which he alleged the right or title to be in that 
person by whose command he acted. If the per¬ 
son who ordered the distress was sued, his plead¬ 
ing was called an “ avowry.” Steph. PI. 225. 

£ 2. Cognizance of pleas. —A privilege 
granted by the crown to a city or town, to hold 
pleas of all contracts, &c., within the liberty of 
the franchise; and when a person is impleaded 
for such matters in the courts of Westminster, 
the mayor, &c., of such franchise may ask cog¬ 
nizance of the plea, and demand that it shall be 
determined before them; but if the courts of 
Westminster are possessed of the plea before 
cognizance be demanded, it is then too late.— 
Terrnes cle la Ley. 

\ 3. Judicial cognizance. — Knowledge 
upon which a judge is bound to act without 
having it proved in evidence; as the public 
statutes of the realm, the ancient history of the 
realm, the order in course of proceedings in par¬ 
liament, the privileges of the House of Commons, 
the existence of war with a foreign State, the 
several seals of the queen, the superior courts 
and their jurisdiction, and the privileges of their 
officers, and many other things. A judge is not 
bound to take cognizance of current events, how¬ 
ever notorious, nor of the law of other coun¬ 
tries.— Wharton. See Judicial Notice. 

Cognizance, (in a statute conferring jurisdic¬ 
tion). 12 Pet. (U. S.) 636 ; 5 Cush. (Mass.) 386. 

COGNIZEE — COGNIZOR.— See Cog- 
nisee; Cognisob. 

COGNOMEN. —A family name; a sur¬ 
name. Among the Homans a man had three 
names: ( 1 ) the preenomen, which designated the 
man himself as an individual; ( 2 ) the nomen , 
which indicated the gens to which he belonged, 
and (3) the cognomen , which was his family 
name. Sometimes a fourth name, the agnomen 
( 9 . v.) was added. 

Cognomen majorum eat ex san¬ 
guine tractum, hoc intrinsecum est; 
agnomen extrinsecum ab eventu (6 
Co. 65): The cognomen is derived from the 
blood of ancestors, and is intrinsic; an agnomen 
arises from an event, and is extrinsic. 

COGNOVIT ACTIONEM.— 

31. In common law practice. —He has 
confessed the action. A confession of judgment 
r.) in writing, signed but not sealed, and 
given to plaintiff after declaration filed, in which 


respect it differs from a warrant of attorney ( q . r.) 
which is given before suit brought, and is under 
seal. 

§ 2. In present English, practice.— 
Where the defendant in an action in one of the 
common law divisions of the High Court has no 
defence, lie may give the plaintiff a written con¬ 
fession of the action, upon condition that he shall 
be allowed a certain time for the payment of the 
debt or damages, the amount of which is gener¬ 
ally agreed upon. This is called a “cognovit” 
(cognovit actionem). It impliedly authorizes the 
plaintiff's solicitor to do everything necessary to 
obtain judgment against the defendant if he fails 
to comply with the conditions on which time is 
given. That part of the document which con¬ 
tains the terms on which the defendant is to be 
allowed to discharge the plaintiff's claim is 
called the “ defeasance:” it must be written on the 
same piece of paper as the cognovit. The cog¬ 
novit must be attested by a solicitor, whose duty 
it is to inform the defendant of its nature and 
effect, and it must be filed within twenty-one 
days after execution, or it will be void. (Archb. 
Pr. 755 ; Debtors’ Act, 1869, \ 24 ei seq. Under 
the old practice a cognovit given after plea was 
called a cognovit actionem relictd verifications 
Chitty Pr. 942.) Cognovits are not now of fre¬ 
quent occurrence. 

Cognoyit actionem, (defined). Hob. 178. 

--- (in a statute). 5 Barn. & C. 650. 

-(to authorize entry of judgment in 

vacation). 6 Johns. (N. Y.) 325. 

COHABIT(1) To dwell together in 
the same house. (2) To live together as 
husband and wife. 


Cohabit, (primary meaning). 54 Me. 365; 
10 Mass. 153. 


COHABITATION.— Agreements and 
bonds to induce future illicit cohabitation 
are void, but when in consideration of past 
cohabitation ( i. e . in consideration of no¬ 
thing) they are good (3 Macn. & G. 100, 
n. (c)). In England, either a husband or 
a wife may compel cohabitation by action 
for the restitution of conjugal rights and 
otherwise; but when the husband has 
committed an aggravated assault upon 
his wife, she may be protected, by order 
of the convicting magistrate, from any 
resumption of the cohabitation.— Brown. 


2 


Cohabitation, (defined). 75 Pa. St. 207; 
Cromp. & J. 66 . 

-(unlawful, defined). 32 Ark. 187. 

Cohabiting, (in statute of crimes). 10 Mass. 


153, 159. 


Cohaeredes una persona oensentur, 
propter unitatem juris quod habent 
(Co. Litt. 163): Co-heirs are deemed as one 
person, on account of the unity of right which 
they possess. 
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OO-HEIR.—One of several persons to 
whom an inheritance descends. 

CO-HEIRESS.—A female who has an 
equal share of an inheritance with another 
female. 

COHUAGIUM.— A tribute made by those 
who meet promiscuously in a market or lair.— 
Da Cange. 

COIF.— Old French: coif or coiffe; Low Latin: 
coJLi, a cap. Skeat Etym. Diet. 

A white silk cap which sergeants-at-law are 
supposed to wear in court, as u a badge that they 
are graduates in law.” (Fortes, de Laud. ch. 50.) 
It was originally used to cover the crown of 
the head, which was closely shaved, and a bor¬ 
der of hair left round the lower part, which 
made it look like a crown, and was thence called 
corona clerical is , or ion sura clerical is. — Cowell. 

COIN . — French: coign; Latin: cuneus, a 
wedge. 

A piece of metal stamped with certain 
marks, and made current at a certain 
value. Strictly speaking, coin differs from 
money, as the species differs from the 
genus. Money is any matter, whether 
metal, paper, beads, shells, &c., which has 
currency as a medium in commerce. Coin 
is a particular species, always made of 
metal, and struck according to a certain 
process called coining. The coining of 
money is in all States the prerogative of 
the sovereign power; and, as money is the 
medium of commerce, it is the sovereign’s 
prerogative and monopoly, a 9 arbiter of 
domestic commerce, to give it authority 
or make it current.— Wharton. See Coun¬ 
terfeit Coin ; Utter. 

^Coin, (defined). 22 Ind. 282; 16 Gray (Maas.) 

Coin money, (issue of treasury, not exercise 
of power to). 8 Wall. (U. S.) 603, 616. 

-(State no power to\ 11 Pet (U. S.) 

258. v ' 

CO-JUDICES.—In old English law, asso¬ 
ciate judges having equality of power with 
others.— Burrill. 

COKE.—Edward Coke was born 1 st 
February, 1551-2, called to the bar in 1578, 
became recorder of London, 1591-2, solici¬ 
tor-general, 1592, member and speaker of 
the House of Commons, 1593, attorney- 
general, 1594, was knighted on the acces¬ 
sion of James I., made chief justice of the 
Common Pleas, 1606, of the King’s Bench, 
1613, from which office he was removed in 


1616, in ccnsequence of his resistance to 
the king and Court of Chancery; he was 
again returned to parliament m 1621, and 
died on September 3d, 1633. His principal 
works are—(1) the so-called Institutes of 
the Laws of England, in four parts, con¬ 
sisting of the celebrated Commentary on 
Littleton’s Treatise on Tenures, a com 
mentary on many old acts of parliament, 
a treatise on Pleas of the Crcwn, and an 
account of the various courts; (2) eleven 
volumes of reports; and (3) a volume of 
law tracts, published after his death, 
including the “Compleat Copyholder.” 
Foss’s Biog. Diet.; 1 Bl. Com. 72. 

COLD WATER ORDEAL.—The trial 

which was ordinarily used for the common sort 
of people, who, having a cord tied about them 
under their arms, were cast into a river; if they 
sank to the bottom until they were drawn up, 
which was in a very short time, then were they 
held guiltless; but such as did remain upon the 
water were held culpable, being, as they said, 
of the water rejected and kept up.— Wharton. 

COLIBERTS.—Tenants in socage, particu¬ 
larly such villeins as were manumitted or made 
freemen; but they had not an absolute freedom, 
for though their condition was better than that 
of servants, yet they had superior lords, to whom 
they paid certain duties, and in that respect they 
might be called servants, though they were of 
middle condition, between freemen and servants. 
— Du, Cange. 

COLLATERAL. —Latin ; con t with, and 
Jafus, the side. 

That which is by the side of, and distinct 
from, a certain thing. 

Collateral, (in statute of distribution). 12 
Mod. 410. 

COLLATERAL ACT.—In the old books, 
when a bond, recognizance, or the like, was en¬ 
tered into to secure the performance of some act, 
such as to execute a conveyance, build a house, 
&c., it was called “a bond to do a collateral act,” 
as opposed to a bond for the payment of money 
(9 Co. 79 a), apparently because in the latter 
case the act and the penalty are both of the 
same nature. 

COLLATERAL ANCESTORS.— 

Uncles and aunts and other ascending col¬ 
lateral relatives who are not strictly ances¬ 
tors. 3 Barb. (N. Y.) Ch. 438, 446. 

COLLATERAL ASSURANCE.- 
One which is independent of, but subor¬ 
dinate to, an assurance. or agreement 
affecting the same subject-matter. Thus, 
where A. agreed to take a lease of B.’a 
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land, but finding, on examination, that it 
was overrun with rabbits, declined to sign 
the lease unless B. would promise to 
destroy the rabbits, which B. did, but no 
term to that effect was inserted in the 
lease, which provided that A. should pre¬ 
serve the game on the land, and reserved 
the right of sporting to B., it was held that 
the agreement by B. to destroy the rabbits 
was collateral to the lease, and could, 
therefore, be taken advantage of by A., 
although it had not been inserted in the 
lease. Morgan v. Griffith, L. R. 6 Ex. 70; 
Salaman v. Glover, L. R. 20 Eq. 444. 

COLLATERAL CONSANGUIN¬ 
ITY.—The relationship between persons 
who are descended from the same ancestor 
(brothers, cousins, &c.), as opposed to lineal 
cousanguinity, which exists between per¬ 
sons of whom one is descended from the 
other (father and son, grandfather and 
grandson, &c.) See Consanguinity; De¬ 
scent. 

COLLATERAL DESCENT.—De¬ 
scent in a transverse or zigzag line, i . e. up 
through the common ancestor and then 
down from him; descent to collaterals. 

COLLATERAL ESTOPPEL.—The 

collateral determination of a question by 
a court having general jurisdiction of the 
subject. (See 26 Vt. 209.)— Bouvier. 

COLLATERAL FACTS.-Facts 
which are not directly connected or in¬ 
volved with the principal matter or issue 
n dispute. 

COLLATERAL IMPEACH¬ 
MENT.—A term frequently used in re¬ 
spect of the conclusiveness of judgments, 
the general rule being that a judgment of 
a court of record cannot be collaterally 
impeached, i. e . in an action other than 
that in which it was rendered, except upon 
proof of fraud or want of jurisdiction. 

COLLATERAL ISSUE.— 

1 1. In the law of evidence, a col¬ 
lateral issue is a question which is not 
immediately or mediately a matter in dis¬ 
pute in the proceeding. Thus, it is not 
allowable to adduce evidence as to particu¬ 
lar acts of misconduct by a witness with a 
view of discrediting his testimony, because 


that would raise a collateral issue. Beat 
Ev. 803. See Character. 

§ 2. In criminal procedure, when a 
prisoner has been found guilty, and on 
being asked why execution should not be 
awarded against him, pleads in bar of exe¬ 
cution that he is not the person who has 
been found guilty (called a plea of diver¬ 
sity of person or non-identity), a jury is 
impaneled to try this collateral issue. 4 
Bl. Com. 396. 

COLLATERAL KINSMEN. — See 
Collateral Consanguinity. 

COLLATERAL LIMITATION.— 

A limitation of an estate which gives an 
interest for a specified period, but makes 
the right of enjoyment to depend on some 
collateral event, as an estate to A. till 
B. shall go to Rome. Park Dow. 163; 4 
Kent. Com. 128. 

Collateral proceeding, (defined). 39 
Bl. 256. 

COLLATERAL SECURITY.-One 

which is given in addition to the principal 
security. Thus, a person who borrows 
money on mortgage (which is the princi¬ 
pal security) may deposit bonds or stocks 
with the lender as collateral security. But 
where A. mortgaged to B. freehold land, 
and also on the same day, and as part of 
the same transaction, mortgaged to B. 
leaseholds as collateral security for the 
same advance, it was held that the lease¬ 
hold security was not collateral in the 
sense of secondary, and that accordingly 
the debt was payable ratably out of the 
two securities, and not primarily out of 
the freeholds. 

Collateral security, (defined). 16 Ch. 
D. 211, 217 ei seq . 

-(acceptance of). 15 Wend. (N. Y.) 

155. 

-(how considered). 1 Johns. (N. Y.) 

Ch. 129. 

-(in mechanics' lien law). 39 Iowa 

311. 

- (note taken as). 2 Hill (N. Y.) 301; 

9 Wend. (N. Y.) 241; 4 Watts (Pa.) 141. 

-(power to loan on). 2 Abb. (U. S.) 

416. * 

-(what intended as). 14 Johns. (N. Y.) 

404. 

COLLATERAL WARRANTY.— 

In alienating property by deed, there was 
usually a clause in it called the “ clause of 
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warrantywhereby the grantor, for lnm- 
eelf and his heirs, warranted and secured 
to the grantee the estate so granted. This 
warrantv was either lineal or collateral. 
Lineal warranty was where the heir de¬ 
rived or might by possibility have derived 
his title to the land warranted, either 
from or through the ancestor who made 
the warranty; as where a father, or 
an elder son in the life of the father, re¬ 
leased to the disseizor of either themselves 
or the grandfather, with warranty, this 
was lineal to the younger son. Collateral 
warranty was where the heir’s title to the 
land neither was nor could have been 
derived from the warranting ancestor; as 
where a younger brother released to his 
father’s disseizor, with warranty, this was 
collateral to the elder brother.— Brown . 

COLLATERALS ET SOCII.— The 
ancient title of masters in chancery. 

COLLATIO BONORUM.—A contribu¬ 
tion of goods. Where a portion of money, 
advanced by the father to a son or daughter, is 
brought into hotchpot, (g. v.) in order to have 
an equal distributory share of his personal estate 
at his death. 

COLLATION. —The comparison of a 
copy with its original to ascertain its cor¬ 
rectness; or the report of the officer who 
made the comparison. 

COLLATION OF SEALS.—When upon 
the same label one seal is set on the back or 
reverse of the other. 

COLLATION TO A BENEFICE.— 

The ceremony by which a bishop admits and 
institutes a clerk to a church or benefice in his 
(the bishop's) own gift, whether as patron or by 
lapse ; it is equivalent to the two acts of presen¬ 
tation and institution, which are necessary in 
cases where the patron and the bishop are differ¬ 
ent persons. (Phillim. Ecc. L. 348, 467 ; 1 Bl. 
Com. 390.) When the benefice is in the bishop’s 
own gift, it is sometimes called a “collative 
advowson See. Advowson. 

COLLATIONE FACTA UNI POST 
MORTEM ALTERIUS.—A writ directed 
to justices of the common pleas, commanding 
them to issue their writ to the bishop for the 
admission of a clerk in the place of another pre¬ 
sented bv the crown, where there had been a 
demise of the crown during a suit; for judgment 
once passed for the king’s clerk, and he dying 
Before admittance, the king may bestow his pre¬ 
sentation upon another.— Reg . Orig . 31, 

COLLATIONE HEREMITAQII.—A 
writ whereby the king conferred the keeping of 
an hermitage upon a clerk.— Reg. Orig. 303,308. 


Collect, (in a statute). 48 Mo. 33L 

-- (in an agreement). 2 Watts (Pa.) 387, 

3S9. 

-(money, attorney employed to). 5 

Paige (N. Y.) 313. 

-(mortgage, attorney employed to). 5 

Paige (N. Y.) 561. 

-(right of trustees to appoint clerk to). 

5 Paige (N. Y.) 485. 

- (note, duty of bank to). 20 Johns. 

(N. Y.) 372; 9 Wend. (N. Y.) 46. 

Collect fines and penalties, (in a statute). 
48 Mo. 331. 

Collected, (defined). 5 Abb. (N. Y.) Pr. 
N. S. 213. 

-(contract to pay when money is). 4 

Wheel. Am. C. L. 308. 

Collectible, (in a contract of guaranty). 8 
Watts (Pa.) 361. 

-(guaranty that note is). 1 Wend. (N. 

Y.) 457. 

Collectible in due course of law, (guar¬ 
anty that note is). 19 Johns. (N. Y.) 69. 

Collection, (defined). 13 Wend. (N. Y.) 
545. 

-(guaranty as to note). 2 Hill (N. Y.) 

139. 

-(note received by attorney for),. 3 

Johns. (N. Y.) 185. 

-(note sent to agent for). 2 Hill (N. 

Y.) 451. 

-(person intrusted with money for). 9 

Johns. (N. Y.) 71. 

Collection, for, (in a statute). 3 Wend. 
(N. Y.) 128. 

COLLECTOR.—(1) A person ap¬ 
pointed by another to collect debts and 
demands due to him. (2) A public officer 
whose function it is to demand and collect 
taxes and other public dues and revenue. 

Collector, (of a municipality). 13 Vr. (N. 
J.) 80. 

COLLECTOR OP DECEDENT'S 
ESTATE.—A person appointed (pending 
a long controversy, whether a will shall be 
admitted to probate and an executor quali¬ 
fied, or shall be rejected and an adminis¬ 
trator appointed) to gather in assets of a 
decedent’s estate, receive rents, &c., demand 
bills payable as they mature, and keep the 
proceeds, until the question, who is to ad¬ 
minister, is decided.— Abbott. 

Collector of taxes, (in a statute). 15 
Mass. 523. 

-(power to sell lands). 6 Wheat. (TJ. 

S.) 119. 

-(writ of prohibition will not lie to). 

1 Hill (N. Y.) 197. 

COLLECTOR OP THE CUS¬ 
TOMS.—A federal officer appointed by 
the president, by and with the advice and 
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consent of the senate, for the term of four 
years, and removable at the president’s 
pleasure. For an enumeration of his 
various duties, see 1 Story U. S. Laws 590, 
592, 612, 620, 632, 659; 3 Id . 1650, 1697, 
1759, 1761, 1791, 1811, 1848, 1854. 

Collector of the customs, (defined). 10 
Pet (U. S.) 95. 

COLLEGA.—In the civil law, an associate 
or colleague. 

COLLEGATARIUS; — A person to 
whom a legacy is left in common with other 
persons. 

COLLEGE •—Latin : colligo , to bring to. 

g 1. In English law.—A civil corpora¬ 
tion, company or society of men, having 
certain privileges and endowed with cer¬ 
tain revenues, founded by royal license. 
An assemblage of several of these colleges 
is called an “ university/’ 

g 2. In American law.—An institu¬ 
tion of learning, where youth are in¬ 
structed in the higher branches. Colleges 
are usually incorporated and endowed, 
and enjoy certain privileges granted them 
by charter. 

College, (defined). 7 Mass. 460. 

COLLEGIA.—The guild of a trade. 

COLLEGIATE CHURCH.—A relig¬ 
ious house built and endowed for a society or 
body corporate, a dean or other president and 
secular priest, as canons or prebendaries, inde¬ 
pendently of any cathedral.— Jacob . 

COLLEGIUM.— A civil law term, having 
nearly the same signification as the English 
meaning of “ college ” ( q. v .) When confirmed 
by special enactment, senaius consultum , or impe¬ 
rial constitution, it was called collegium licitum 
or legitimum. Otherwise it was collegium Mir 
citum y illegal. 2 Kent Com. 268, 269. 

Collegium est societas plurium cor- 
porum simul habitantium (Jenk. Cent. 
229): A college is a society of several persons 
dwelling together. 

COLLIGENDUM BONA DE¬ 
FUN CTI.— See Ad Colligendum, &c.; 
Grant. 

COLLISION.—The violent coming 
together of two ships, causing damage to 
one or both. Cases of damage caused by 
the collision of ships form an important 
part of admiralty jurisdiction. These cases 
are subject to peculiar rules, regulating the 


liability of the respective vessels and their 
owners, and the procedure to be adopted. 
Thus, if the collision be without fault of 
either party, each must bear his own loss; 
if it is caused by the negligence of both 
vessels, each party can only recover half 
his loss. (Wms. & B. Adm. 70; Maud A 
P. Mer. Sh. 451.) The result of the latter 
rule is, that if two vessels, A. and B., come 
into collision, both being to blame, causing 
loss or injury to A. to the extent of $500, 
and to B. to the extent of $1000, half the 
loss of A. would be deducted from half the 
loss of B., so that A. would pay B. 8250. 
See Limitation of Liability ; Navigation. 

Collision, (defined). 4 Ind. 95. 

-(accidental, compensation for). 1 Abb. 

Adm. (U. S.) 73. 

COLLISTRIGIUM. —A pillory. 

COLLITIGANT. —One who litigates with 
another. 

COLLOBIUM. —A hood or covering for 
the shoulders, formerly worn by serj cants-at- 
law .—Spel Gloss. 

4 

COLLOCATION.—In the French law, 
the order in which creditors are placed and 
paid. See 2 Low. C. 9, 139. 

COLLOQUIUM. — (1) A talking 
together ; a conversation. (2) A term in 
pleading applied to the statement in a 
declaration for libel or slander, that the 
libellous or slanderous imputation had 
reference to the plaintiff. See Innuendo. 

Colloquium, (defined). 1 Den. (N. Y.) 347; 
5 Johns. (N. Y.) 211, 430. 

COLLUSION .— Latin: colluHo, from coUvr 
dcre , to play together. 

g 1. Generally.—Collusion is where two 
persons, apparently in a hostile position, 
or having conflicting interests, by arrange¬ 
ment do some act in order to injure a third 
person or deceive a court. Thus, where a 
person brought an action for penalties 
against a company by arrangement with 
them, for the purpose of protecting them 
against other actions by hostile persons for 
the same penalties, it was held that the 
judgment was obtained by collusion. (Gir- 
dlestone v. Brighton Aquarium Co., 3 Ex. 
D. 137; 4 Id. 107.) The effect of collu¬ 
sion it to vitiate the transaction in whiob 
it is employed. 
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| 2. Affidavit of no collusion. —In 
England, a person taking interpleader proceed¬ 
ings lor liis own protection is l>ound to make an 
affidavit that there is no collusion between him 
and either of the adverse claimants. Manby v. 
Robinson, 4 Ch. App. 347; Stat. 1 and 2 Will. 
IV. e. o$. 

5 o. Divorce.—In suits for dissolution 
of marriage, collusion was formerly used 
in the sense of connivance and conspiracy 
to commit the offence complained of; but 
it now means a conspiracy in presenting or 
prosecuting the suit, as where the respond¬ 
ent agrees with the petitioner to assist in 
obtaining a decree. Collusion is a bar to 
such a suit. Browne Div. 105. See Inter¬ 
vention. 

Collusion, (defined). 1 Wend. (N. Y.) 623. 

- (in mechanics’ lien act). 83 N. Y. 

2S1. 

- (silence respecting the recording of 

deed, no proof of). 8 Pet. (U. S.) 38. 

COLLYBISTA.—A money changer. See 
Argextarius. 

C OLL YBIJM.—Exchange. 

COLONTJS.—A husbandman or villager, 
who was bound to pay yearly a certain tribute; 
or, at certain times in the year, to plough some 
part of the lord’s land; hence the word “ clown.” 
— Jacob. 

COLONY .— Latin: colo, to cultivate. 

A settlement in a foreign country pos¬ 
sessed and cultivated, either wholly or 
partially, by immigrants and their descend¬ 
ants, who have a political connection with 
and subordination to the mother country, 
whence they emigrated. In other words, 
it is a place peopled from some more 
ancient city or country. Colonies are ac¬ 
quired either (1) by conquest, (2) by ces¬ 
sion under treaty, (3) by occupancy, or (4) 
by hereditary descent In the first two 
cases, the territory retains its former laws 
until they are altered by the home govern¬ 
ment. The alterations may be general or 
partial, leaving the old laws still in force 
touching matters unprovided for. In the 
third case (which is strictly a plantation), 
the laws of the home government, so far 
as they are applicable to the condition of 
an infant colony, are ipso facto in force in 
such colony, for there can be no existing 
laws to contest the superiority; aqd, be¬ 
sides, the occupants could not have any 
power to establish laws independently of 
the mother country, to whom their alle¬ 


giance is still due; and they also carry 
with them the laws of their country, which 
are their inalienable birthright. Such a 
colony is, then, not subject to legislation 
by the mother country.— Wharton. 

COLOR.—Latin : color, a pretext. Dlrkaen 
Man. Lat. s. v. g 2; Steph. Pi. Append, n. 40 et seq. 

g 1. Color primarily signifies any appear¬ 
ance, pretext or pretence; thus, a person 
is said to have no color of title when he 
has not even a prima facie title. Litt. § 
400. 

§ 2. In pleading.—Color is an important 
term in the language of pleading. 41 It 
signifies an apparent or prima fade right, 
and the meaning of the rule that pleadings 
in confession and avoidance should give 
color is, that they should confess the mat>- 
ter adversely alleged to such an extent at 
least as to admit some apparent right in 
the opposite party, which requires to be 
encountered and avoided [i. e. deprived of 
its effect) by the allegation of new matter.” 
(Steph. PL (5 edit.) 233.) Color is either 
implied or express. 

% 3. Implied color. —“ Where to an ac¬ 
tion of assumpsit the defendant pleads in 
confession and avoidance that he did not 
promise within six years before the action 
brought, it is an absolute implied admis¬ 
sion of the truth of the adverse allegation, 
that he had at one time made such prom¬ 
ise as alleged, and that there is therefore 
an apparent right in the plaintiff, and this 
right is avoided by relying on the lapse of 
time.” Steph. PL (5 edit.) 234. 

\ 4. Express color (called in the old 
books “color” simply) is “a feigned mat¬ 
ter, pleaded by the defendant in an action 
of trespass, from which the plaintiff seems 
to have a good cause of action, whereas he 
has in truth only an appearance or color of 
cause.” (Bac. Abr. Trespass, T. 4). Thus, 
if the defendant in an action of trespass 
quare clausum fregit wished to defend him¬ 
self upon the ground that J. S., a third 
person, being seized in fee of the land in 
question, demised it to him for a term of 
years, he was not allowed to plead those 
facts simply, because they would amount 
to a denial of any title to possession what¬ 
ever in the plaintiff, and for such a denial 
a traverse (g. v.) was the proper plea; but 
as it was frequently advantageous for the 
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defendant to set forth such facts in his 
plea, the old pleaders devised the expe¬ 
dient of “ inserting in the plea a fictitious 
allegation of some colorable but insuffi¬ 
cient title in the plaintiff, which they at 
the same time avoided by the preferable 
title of the defendant/ 1 (Steph. PI. 241.) 
Thus, in the example given above, the 
defendant would plead the demise by J. S. 
to himself, and proceed to aver that the 
plaintiff claimed under another demise 
from J. S., and that it was inoperative; 
this was called “giving color,” because it 
supplied the want of implied color. 

Color, (person of, defined). 37 Miss. 209; 9 
Ired. (N. C.) L. 384. 

-(person of, quadroon is). 29 Conn. 

407. 

-(person of, not a competent witness). 

8 Wheel. Am. C. L. 459. 

Color and pretence, (in an indictment). 
7 East 218, 223. 

COLOR OF OFFICE.—An act un¬ 
justly done by the countenance of an 
office, being grounded upon corruption, 
to w r hich the office is as a shadow and 
color.— Ploivd. 64. 

Color of office, (defined). 28 N. Y. 318, 
321. 

-(in a statute). 1 N. Y. 365, 367; 16 

Id, 439, 442; 41 Id. 464, 469; 48 Id. 348, 357; 
23 Wend. (N. Y.) 606, 608. 

Color of title, (defined). 4 Dill. (U. S.) 
555; 17 How. (U. S.) 601; 4 Sawyer (U. S.) 
524; 6 Wall. (U. S.) 116; 33 Cal. 668; 9 Ga. 
440 ; 19 Id. 8; 33 Id. 239; 17 Ill. 498; 30 Iowa 
480. 

-(to land in Illinois). 11 Ill. 402; 15 

Id. 178; 16 Id. 424; 17 Id. 253, 267; 18 Id. 
502; 19 Id, 183, 376; 20 Id. 227, 397; 21 Id. 
462; 23 Id. 49, 185, 387, 507; 24 Id. 577; 26 
Id. 507, 522; 27 Id. 483; 30 Id. 279; 69 Id. 
140. 

- (what constitutes). 6 Mete. (Mass.) 

337; 29 Mo. 593; 60 Id. 420. . 

- (what instrument will give). 4 Ga. 

115, 120; 17 Id. 108; 30 Ill. 279, 325; Id. 392; 
43 Id. 391; 6 Jones (N. C.) L. 159; 4 Id. 206; 
1 Murph. (N. C.) 413; 2 Id. 14; 2 Tayl. (N. C.) 
13; Peck. (Tenn.) 392. 

-(what instrument will not give). 25 

Ga. 178 ; 62 Ill. 507 ; Spen. (N. J.) 487; 5 Ired. 
(N. C.) L. 711. 

-(what is meant by). 4 Sawy. (U. S.) 

523. 

-(what is necessary to give). S Watts 

(Pa.) 345, 347. 

COLORABLE.—That which is in 
appearance only and not in substance 
what it purports to be. Thus, where a 
person took a house, for which he paid 


rates and taxes in a parish, for the purpose 
of obtaining a qualification for certain 
privileges given to the parishioners of that 
parish, it was held that his qualification 
was good and not colorable; but that if he 
had not really taken the house, “ but only 
got somebody to put up his name over the 
door, or something of that kind, then it 
would have been colorable, and it would 
have been a sham.” Etherington v. Wil¬ 
son, L. R. 1 Ch. D. p. 166. Compare Co. 
Litt. 245 a. 

COLORABLE ALTERATION.— 

An alteration made only for the pur¬ 
pose of evading the law (of copyright for 
instance). 

COLORABLE IMITATION. — As 

applied to trade-marks (q. v.) t colorable 
imitation is such a close or ingenious imi¬ 
tation as to be calculated to deceive ordi¬ 
nary persons. Wotherspoon v. Currie, L. 
R. 5 H. L. at p. 519; Lud. & Jenk. 74. 

COLORE OFFICII.— See Color of 
Office. 

Colore officii, (defined). 2 Esp. Cas. 542. 

-(what is). 4 T. R. 485, 487. 

-(distinction between, and virlute of¬ 
ten). 5 Wend. (N. Y.) 265; 15 Johns. (N. Y.) 

267; 4 N. Y. 173, 187. 

-(no officer has any right to extort 

bond under). 5 Pet. (U. S.) 115. 

-■* (right to sue). 1 Hall (N. Y.) 198. 

-(statutes as to taking securities). 2 

Hill (N. Y.) 216. . 

-(trustees irregularly elected, are in), 

6 Cow. (N. Y.) 23, 25. 

Colored men, (defined). 31 Tex. 67. 
- (has no technical meaning). 31 

Tex. 74. 

COLORED PERSON.— A person of 
African descent, or negro blood. 

COLPICES.— Young poles, which being 
cut down are made levers or lifters.— Blount. 

Colt, (defined). Russ. & R. C. C. 416. 

OOMBARONES.— The fellow-barons or 
commonalty of the Cinque Ports. Cowell. 

COMBAT. —A formal trial of a doubtful 
cause or quarrel by the swords or bastons o^two 
champions. The last trial by combat in Eng¬ 
land was anno 6 Car. 1, between Donald Lord 
Rev, appellant, and David Ramsey, esquire, de 
fenclant, both Scotchmen; but after many for¬ 
malities the matter was referred to the king's 
will and pleasure .—Termes de la Ley. oc* 
Battel. 
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COMBATERR^l.—A valley or piece of 
low ground between two hills. 1 — Kenn. Uloss . 

COMBINATION. —(1) A union to¬ 
gether of persons or things; a union of 
persons for the purpose of committing an 
unlawful act. (2) In patent law, a union 
of parts of different existing machines. 

COMBINATION OF WORKMEN. 

—The Stat. 22 Viet. c. 34, enacts, in explana¬ 
tion of the Stat. 6 Geo. IV. c. 129, that no work¬ 
man, by reason merely of his combining with 
other workmen for the purpose of fixing the rate 
of wages, or for the purpose of peaceably, and 
without threat or intimidation, dissuading others 
from working with a view to fixing the rate of 
wages, shall be deemed or taken to be guilty 
of the otience of molestation or obstruction; but 
the act is not to authorize a workman to break 
his contract. See Trades Unions. 

COMBUSTIO.—Burning. In old English 
law, the punishment inflicted upon apostates. 

COMBUSTIO DOMORUM.— House- 

burning; arson, 4 Bi. Com. 272. 

COMBUSTIO PECUNIA3.—The 
ancient method of testing mixed and corrupt 
money, paid into the exchequer, by melting it 
down. 

Come and descend, (in a covenant). Dyer 

101 . 

- (in a devise). 1 Cowp. 271, 273. 

Come from the part of the father, (in 
statute of descent). 1 Serg. & R. (Pa.) 222, 224. 

Come to, (in statute of descent). 1 Serg. & 
R. (Pa.) 222, 224. 

Come to settee, (defined). 4 East 362, 
366 ; 10 Id. 24, 29. 

COMES. —A word used in an answer 
or plea to indicate the defendant’s pres¬ 
ence in court. 

COMES.—(1) A count, or superior officer 
of a county. (2) An attendant, companion or 
follower. 

Comfort, (defined). 2 Keyes (N. Y.) 165. 

Comfort in treason, (in constitution of 
U. S.) 2 Wheel. Cr. Cas. 22, 27. 

Comfortable maintenance, (in a will). 
3 Cow. (N. Y.) 651. 

Comfortable support and maintenance, 
in a bequest). 107 Mass. 474, 484; 1 Harr. 
N. J.) 213; 4 Johns. (N. Y.) Ch. 9, 10. 

Coming into possession, (what is). 3 Bro. 
Ch. C. 180, 186; 8 Com. Dig. 316. 

COMINUS.—Hand-tohand; in personal 
contact. 

COMITAS.—Comity (q.v.) 

COMITATU COMMISSO.—A writ or 
commission, whereby a sheriff is authorized to 
enter upon the charges of a county.— Reg. Orig, 


COMITATU ET CASTRO COM¬ 
MISSO. —A writ by which the charge of a 
county, together with the keeping of a castle, is 
committed to the sheriff.— Reg . Orig . 295. 

COMITATUS. —A county; a shire; an 
earldom; among the Saxons, the county court; 
a prince’s retinue or followers. 

COMITES. —Earls, courtiers, or compan¬ 
ions ; persons in the legation of a public minister. 

COMITIA. —An assembly, either (1) of 
the Roman Curiae, in which case it was called 
the comitia curiata vel calata; or (2) of the 
Roman centuries, in which case it was called the 
comitia centuriata; or (3) of the Roman tribes, 
in which case it was called the comitia tributes 
Only patricians were members of the first comir 
tia } and only plebians of the last; but the comitia 
centuriata comprised the entire populace, patri¬ 
cians and plebians both, and was the great legis¬ 
lative assembly passing the leges , properly so 
called, as the senate passed the senatus consults, 
and the comitia tributa passed the plebiscita. 
Under the Lex Ilortensia , 287 b. c., the plebisci- 
tum acquired the force of a lex. — Brown. 

COMITISSA.—A countess. 

COMITIVA.—A companion or fellow* 
traveller; a troop or company of robbers.— Jacob 

COMITY.—The comity of nations 
[comitas gentium) is that body of rules 
which States observe towards one another 
from courtesy or mutual convenience, al¬ 
though they do not form part of interna¬ 
tional law. (Holtz. Encycl. s. v.; Man. 
Int. Law 122.) It is the most appropriate 
phrase to express the true foundation and 
extent of the obligation of the laws of one 
nation within the territories of another. 
It is derived altogether from the voluntary 
consent of the latter; and it is inadmis¬ 
sible when it is contrary to its known 
policy or prejudicial to its interests. In 
the absence of any positive rule, affirming, 
or denying, or restraining, the operation 
of foreign laws, courts of justice presume 
the tacit adoption of them by their own 
government, unless repugnant to its policy 
or prejudicial to its interests. It is not the 
comity of the courts, but the comity of the 
nation, which is administered and ascer¬ 
tained in the same way, and guided by the 
same reasoning, by which all other princi¬ 
ples of the municipal law are ascertained 
and guided. (Story Confl. L., $ 38.)— 
Wharton. 


Commander, (who is a). 11 East 414, 425. 
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COMMANDEEY. —A manor or chief 
messuage with lands and tenements thereto ap¬ 
pertaining, which belonged to the priory of St. 
John of Jerusalem, in England; he who had 
the government of such a manor or house was 
Btyled the “ commander,” who could not dispose 
of it, but to the use of the priory, only taking 
thence his own sustenance, according to his 
degree. The manors and lands belonging to the 
priory of St. John of Jerusalem were given to 
Henry the Eighth by 32 Hen. VIII. c. 20, about 
the time of the dissolution of abbeys and monas¬ 
teries; so that the name only of commanderies 
remains, the power being long since extinct.— 
Tacob. 

COMMANDITE—COMM AND I- 
TAIRE . —A societe en commandite in French 
law, is a partnership of which gome of the mem¬ 
bers (the associes commanditaires) are mere lend¬ 
ers of capital to the firm, and are not responsible 
for any losses beyond the amount of their capital. 
(Teulet Codes, s. v. ; Holtz. Encycl. s. v. Com- 
mandit-Gesellschaft.) The principle has been 
introduced into English law by the Partnership 
Act, 18G5, and in mercantile language a person 
who advances money to a partnership under that 
act is called a u commanditaire.” An attempt 
was also made by the Companies Act, 1867, to 
apply the principle of societes en commandite to 
English companies, but without success. See 
Company. 

COMMANDMENT. —Order, direc¬ 
tion; also the offence of inducing another 
to transgress the law, or do anything con¬ 
trary to it. The civilians call it manda- 
tum .— Wharton. 

COMMARCHIO. —A boundary; the con¬ 
fines of land. 

Commence a suit, (covenant to). 3 Wheel. 
Am. C. L. 212. 

Commenced, (in policy of insurance). 26 
Ohio St. 467. 

-(when an action is). 14 East 539. 

COMMENCEMENT.— 

§ 1. Of an action. —The precise time 
at which an action is deemed to be com¬ 
menced, is often of importance as bearing 
upon the questions whether the defendants 
are affected or bound by the proceedings 
already had; whether the statute of lim¬ 
itations has barred the claim sued upon; 
whether the jurisdiction of the court has 
bo attached as to bar collateral impeach¬ 
ment of its action, &c. 

2 2. Of a declaration. —That part of 
the declaration which follows the venue 
and precedes the circumstantial statement 
of the cause of action. It formerly con¬ 
tained a statement of the names of the 
parties, and the character in which they I 


sued or were sued, if any other than their 
natural capacity; of the mode in which 
the defendant had been brought into court, 
and a brief statement of the form of action. 
In modern practice, ho wever, in most cases, 
little else than the names and character 
of the parties is contained in the com¬ 
mencement.—ifouvier. 

Commencement of a building, (in mechan¬ 
ics' lien law). 36 Md. 65; 45 Id. 389. 

Commencement of a law. (no day named). 
4 T. R. 660. 

Commencement of a term, (in articles of 
marriage settlement). 1 P. Wms. 449, 452. 

Commencement of action, (what is, gen¬ 
erally). 8 Iowa 309; 5 Bush (Kv.) 435; 2 
Hun (N. Y.) 619; 5 Thomp. & C. (N. Y.) 176. 

-- (what is, under statute of limitations). 

12 Ark. 94; 10 Id. 120, 479; 45 Cal. 125; 30 
Ga. 873, 875; 1 Blackf. (Ind.) 379; 1 Tnd. 276; 

16 Iowa 59; 3 A. K. Marsh. (Ky.) 18; 7 Me. 
370 ; 15 Mass. 455; 2 N. H. 36, 227 ; 5 Id. 225; 
6 Id. 537 ; 47 Id. 24; 4 Cow. (N. Y. ) 158; 5 Id. 
519; 6 Id. 471; 17 Johns. (N. Y.) 65; 1 R I. 

17 ; 10 Tex. 155; 28 Id. 713 ; 42 Vt. 552. 
Commencement of tiie action, (in 4 

plea). 3 T. E. 186. 

Commencement of prosecution, (what is, 
under statute of limitations). 10 Iowa 309; 33 
Mich. 112, 120; 6 Ired. (N. C.) L.440; 1 Brev, 
(S. C.) 160; 15 Rich. (S. C.) 274. 

Commencement of suit, (defined). 6 
Wheel. Am. C. L. 485. 

- (what is). 1 Root (Conn.) 486; 9 

Iowa 178; 10 Id. 418; 2 jS t . II. 3S, 227-229; 
3 Harr. (N. J.) 172; 1 Cai. (X Y.) 69, 72; 1 
Cow. (N. Y.) 115, 116; 4 Id. 158, 161; 5 Id. 
519, 526; 8 Id. 203, 205; 2 Johns. (K Y.) 342, 
345; 3 Id. 42; 15 Id. 323, 326 ; 18 Id. 14, 20; 
3 Johns. (N. Y.) Cas. 145, 146, 150; 2 Hill (N. 
Y.) 598-601; 9 Wend. (N. Y.) 209-211; 6 W. 
Va. 336; Burr. 950, 959, 1243; Cowp. 454; Cro. 
Jac. 396, 397; Doug. 62; 14 East 539, 541 
1 Stra. 550, 736; 7 T. E. 6; 1 Wils. 141, 147. 

- (what is not). 15 Wend. (N. Y.) 

554, 555; 20 Id. 234, 235; 2 Wm. Bl. 781. 

-(service of writ is). 2 Wheel. Am. C. 

L. 508; 4 Esp. 100. 

-(what is, under statute of limitations). 

19 Cal. 577; 21 Id. 352; 11 Ind. 48; 23 Miss. 
60; 1 Johns. (N. Y.) 165; 5 Wend. (N. Y.) 63, 
64; 11 Humph. (Tenn.) 303. 

- (what is not, under statute of limita¬ 
tions). 34 Miss. 437; 30 Tex. 494. 

-(what is, in a justice's court). 3 Cai, 

(N. Y.) 133; 7 Wend. (N. Y.) 121, 123. 

COMMEND A. —In mercantile law, an 
association in which the capital and manage¬ 
ment of the property invested was intrusted to 
individuals. Troub. Lim. Part. ch. 3, $ 27. 

Commenda ©st facultas recipiendi 
©t retinendi beneflcium contra jus 
positivum a suprema potestat© (Moore, 
905): A commendam is the power of receiving 
and retaining a benefice contraiy to positive law, 
by supreme authority. 
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COMMEND AM. — A benefice or eccle¬ 
siastical living, which, being void, or to prevent 
its becoming void, is committed (commcndatur) 
to the charge and care of some sufficient clerk, 
to be supplied until it may be conveniently pro¬ 
vided with a pastor. Thus, formerly when a par¬ 
son of a parish was made the bishop of a diocese, 
there was a cession of his benefice; bvit if the 
king gave him power to retain his benefice, lie 
continued parson thereof, and was said to hold 
it in commoidam. This was called a commcndam 
refinery as opposed to a commcndam caper e, 
which was where power was given to take a 
benefice in addition to one which the incumbent 
already had. Coinmendnms were also divided 
with reference to their duration, into semestris 
(six months), perpetua (for life), and limitata 
(temporary). (Phillim. Ecc. L. 503 et seq.; 
2 Steph. Com. 692; Colt and Glover v. Bishop 
of Coventry, Hob. 140.) Commendams were 
practically abolished by Stat. 6 and 7 Will. IV. 
c. 77, l IS, and the modern acts against plurali¬ 
ties, except in the rare instances in which 
pluralities (q. r.) are still allowed. Phillim. 
Ecc. L. 504. 

COMMENDATION.—In feudal law, 
commendation was where an owner of land 
placed himself and his land under the protection 
of a lord, so as to constitute himself his vassal 
or feudal tenant. Commendation, and the grant 
of beneiicia or feuds, were the two principal 
modes by which the feudal system was estab¬ 
lished. See 1 Stubbs Const. Hist. 153. 


9 Wheat. (U. S.) 190, 229; 14 Ga. 438; 4 Dea 
(N. Y.) 469; 14 Wend. (N. Y.) 9, 15. 

Commerce, (distinguished from “trade”). 14 
Wend. (N. Y.) 9, 15. 

-(distinguished from “transportation”). 

45 Iowa 338. 

- (power of congress to regulate). 7 

How. (U. S.) 283; 1 Otto (U. S.) 275 ; 9 Wheat. 
(U. S.) 1. 

- (includes “navigation” as well as 

“traffic”). 3 Cliff. (U. S.) 347; 9 Wheat. (U. 
S.) 1. 

- (includes “passenger traffic”). 34 

Cal. 492. 

-(includes “telegraphing”). 5 Nev. 

102 . 

-(does not include “internal traffic”). 

36 Ind. 267. 

Commerce among the several States, 
(in U. S. constitution). 15 Pet. (U. S.) 511; 3 
Cow. (N. Y.) 713, 735, 744, 748. 

Commerce—Navigation, (State laws must 
yield to acts of congress). 9 Wheat. (U. S. 1. 

Commerce; transportation, (in a statute). 
45 Iowa 338. 

Commerce or trade, (prohibited to banks). 
8 Wheat. (U. S.) 349; 7 Mass. 433. 

COMMERCIA BELLI. —(1) Conven 
tions or compacts made between belligerents foi 
the purpose of securing a temporary peace or 
cessation of hostilities. (1 Kent Com. 159.) 
(2) Contracts between citizens of hostile States, 
made in time of war. 1 Kent Com. 104. 


COMMEND ATORS.—Secular persons 
upon whom, during popery times, ecclesiastical 
benefices were bestowed, in Scotland ; called so, 
because the benefices were commended and 
entrusted to their supervision.— Wharton . 

COMMENDATORY.—He who holds a 
church living or preferment in commendam. 

COMMENDATORY LETTERS.— 
Letters written by one bishop to another on 
behalf of any of the clergy, or others of his 
diocese, travelling thither, that they may be 
received among the faithful; or that the clerk 
may be promoted; or necessaries administered 
to others, &c. 


Commercial brokers, (who are not, in U. 
S. internal revenue laws). 23 Wall. (U. S.) 321, 
331. 

Commercial corporation, (what consti¬ 
tutes). 3 Cliff. (U. S.) 347. 

COMMERCIAL LAW.-The law 

by which the commerce of nations is 
regulated. The word “ commercial ” here 
so far implies intercourse by sea, or by 
means of shipping, as to be constantly 
used almost as the synonym of “mari¬ 
time,” (3 Kent Com. 1-21 .)—BurrilL See 
Maritime Law. 


COMMEND AT US.—One who lives 
under the protection of a great man.— Spel Gloss . 

COMMERCE.—The intercourse of 
nations in each other’s produce and man¬ 
ufactures, in which the superfluities of one 
are given for those of another, and then 
re-exchanged with other nations for mutual 
wants. There is a distinction between com¬ 
merce and trade; the former relates to our 
dealings with foreign nations, colonies^ 
&c.; the latter to mutual dealings at home. 
See Coasting Trade. 


. (defined). 7 How. (CJ. 3.) 392; 

I CXto (U. S.) 275; 3 Wall. (U. 8.) 407, 4171 


COMMERCIAL PAPER .—See 

Bankruptcy, $ 3, (8); Bill of Exchange; 
Negotiable; Promissory Note. 

Commercial paper, (defined). 5 Biss. (U. 
S.) 113. 

-(what included). 3 Bankr. Reg. 230; 

6 Id. 338; 2 Dill. (U. 8.) 533; 1 Low. (U. S.) 
478 ; 4 Id. 213. 

-(note given by merchant is). 5 Biss. 

(U. S.) 113. 

Commercium jure gentium com¬ 
mune esse debet, et non in monopo- 
lium et privatum paucorum qua? stum 
convertendum (3 Inst. 181): Commerce, by 
the law of nations, ought to be common, and not 
converted to monopoly and the private gain of 
a few. 
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COMMISSARIAT. — The whole 
body of officers in the commissaries’ de¬ 
partment of an army. 

COMMISSARY.— 

2 1. In ecclesiastical law.—An officer 
who exercises jurisdiction “in places of the 
diocqse so far from the chief city that the chan¬ 
cellor cannot call the people to the bishop’s prin¬ 
cipal consistory court without great trouble to 
them.” Phillim. Ecc. L. 1215. See Diocesan 
Courts. 

2 2. In military law. —An officer hav¬ 
ing in charge the supplying an army, or 
body of troops, with provisions. 

COMMISSION .— Latin: commissio, from 
committere , to commit or entrust. 

An order or authority to do some act. 

2 1. In the law of contracts and 
agency a commission is an authority to an 
agent to enter into a contract, especially 
one for the sale or purchase of goods ; 
such a commission generally includes an 
engagement by the principal to remuner¬ 
ate the agent, and hence commission is 
sometimes used to denote the remunera¬ 
tion paid to an agent. Chit. Cont. 512; 
Sm. Merc. L. 122. See Commissions. 

2 2. Del credere. —A del credere com¬ 
mission is an authority to an agent to 
negotiate sales of goods on behalf of his 
principal, the latter engaging to pay him 
a higher remuneration than usual in con¬ 
sideration of his guaranteeing the pay¬ 
ment of the price by the persons to whom 
he may sell them. Sm. Merc. L. 119. 

2 3. To officer. —(1) An authority given 
by the government, a court, or the like, to 
a person or persons to do some act, espe¬ 
cially to inquire into certain facts. When 
the commission creates a permanent office 
it is generally known by the description 
of the commissioners—such as the “Char¬ 
ity Commissioners,” u Railway Commis¬ 
sioners,” &c. (See the various titles.) (2) 
The instrument or certificate of an officer’s 
appointment. 

Commission, (defined). 4 Barn. & C. 850, 
854. 

of officer). 7 Wheel. Am. C. L. 144. 
of officer, imports a writing). 6 Pet. 
(U. 8.) 352, 365. 

-(is evidence of an appointment). 1 

Cranch (U. S.) 137, 159. 

COMMISSION DAY.—The opening day 
of the assizes at a particular town. See Assize, 
2 2 . 


COMMISSION DEL CREDERE.— 

See Commission, 2 2. 

COMMISSION MERCHANT. —A 

factor is commonly said to be an agent 
employed to sell goods or merchandise, 
consigned or delivered to him by or for his 
principal for a compensation commonly 
called “factorage” or “commission.” 
Hence he is often called a “commission 
merchant ” or “ consignee ; ” and the goods 
received by him for sale are called a “ con¬ 
signment.” Story Ag. 28. 

Commission merchant, (defined). 50 Ala. 
154. 

•-- (may maintain an action of replevin). 

2 Hill (N. Y.) 147,150. 

- (right of, to insure goods). 1 Hall 

(N. Y.) 84, 101; 4 Paige (N. Y.) 17, 19. 

COMMISSION OF APPRAISE¬ 
MENT AND SALE.—Where property has 
been arrested in an admiralty action in rem and 
ordered by the court to be sold, the order is car¬ 
ried out by a commission of appraisement and 
sale; in some cases (as where the property is to 
be released on bail and the value is disputed) a 
commission of appraisement only is required. 
The commission of appraisement is directed to 
the marshal and commands him to reduce into 
writing an inventory of the property, to cl loose 
one or more experienced persons, to swear them 
to appraise the property according to its true 
value, and to file a certificate of the value signed 
by himself and the appraisers. (Wins. A B. 
Adm. 206, 225, 232.) The commission of sale 
(which is generally added to the commission of 
appraisement, though it may be separate) com¬ 
mands the marshal to sell the property by pub¬ 
lic auction for not less than the appraised price, 
and to pay the proceeds into the registry. Id, 
236. 

COMMISSION OF ARRAY.—This 
commission was issued to send into every county 
in England, officers to muster or set in military 
order the inhabitants. The introduction of 
commissions of lieutenancy, which contained in 
substance the same powers as these commissions, 
superseded them. 2 Steph. Com. (7 edit.) 585. 

COMMISSION OF ASSIZE.—Com¬ 
missions of assize are those issued to judges of 
the High Court or Court of Appeal, or to serjeants- 
at-law and queen’s counsel, authorizing them to 
sit at the assizes for the trial of civil actions. 
See Assize, 2 2; Nisi Prius. 

COMMISSION OF BANKRUPT.— 

A commission or authority formerly granted by 
the lord chancellor to such discreet persons as 
he should think proper, to examine the bankrupt 
in all matters relating to his trade and effects, 
and to perform various other important duties 
connected with bankruptcy matters; these per¬ 
sons were thence called “ commissioners of 
bankruptcy,” and had in most respects the pow- 
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ers and privileges of judges in their own courts. 
But regularly constituted courts and judges in 
bankruptcy have now superseded such commis¬ 
sions and commissioners.— Broun. 

COMMISSION OF CHARITABLE 
USES.—This commission issues out of Chan¬ 
cery to the bishop and others, where lands given 
to charitable uses are misemployed, or there is 
any fraud or dispute concerning them, to inquire 
of and redress the same, &c. (43 Eliz. c. 4.)— 

Wharton. 

COMMISSION OF DELEGATES.— 

When any sentence was given in any ecclesiasti¬ 
cal cause by the archbishop, this commission, 
under the great seal, was directed to certain per¬ 
sons, usually lords, bishops, and judges of the 
law, to sit and hear an appeal of the same to the 
king, in the Court of Chancery. But latterly, 
the judicial committee of the Privy Council has 
supplied the place of this commission.— Brown. 

COMMISSION OF GAOL DELIV¬ 
ERY.— See Gaol Delivery. 

COMMISSION OF LUNACY.— 

A commission issuing out of Chancery, or 
other court having the requisite jurisdic¬ 
tion, requiring the person or persons to 
whom it is directed, to inquire concerning 
the state of mind of the alleged lunatic, 
and to certify the result by inquisition 
(q. t\) Although such special commis¬ 
sions may still be issued in England, if the 
lord chancellor thinks fit, it is provided 
by the Lunacy Regulation Act, 1853, \ 39, 
that a general commission may be issued, 
directed to the masters in lunacy by name, 
and authorizing them to inquire in each 
case of alleged lunacy referred to them by 
the lord chancellor, in the same manner 
as if a commission had issued specially in 
the case; this has practically superseded 
special commissions. (Pope Lun. 43. 
See Masters in Lunacy.) As to the 
permanent commissioners in lunacy, see 
that title. 

COMMISSION OF QYER AND 
TERMINER.— See Oyer and Terminer. 

COMMISSION OF PARTITION.— 

Formerly a partition was effected in England by 
issuing a commission to commissioners, to divide 
the property, and, on their return coming in, the 
parties were ordered to execute mutual convey¬ 
ances to carry out the division. (Haynes Eq. 153.) 
Similar commissions are still issued in some of 
the States. See Partition. 


COMMISSION OF THE PEACE.- 
A commission by which the crown appoinl 
(or technically “assigns”) a number of person 
to act as justices of the peace ( q . v .) within 


certain district. The ordinary commission to 
justices contains two assignments or appoint¬ 
ments. By the first, the general power of pre¬ 
serving the peace is given to the justices jointly 
and severally; by the second, power to hold 
sessions (q. v.) is given to all the justices, and to 
every two or 'more of them, of whom (in the 
original Latin quorum) one of certain named jus¬ 
tices must he one. (Pritch. Quar. Scss. 3 et seq.) 
At tlie present day it is usual to include all the 
justices in the quorum clause, and consequently 
any two justices may hold a quarter sessions. 
Id. 12. 

COMMISSION OF REBELLION.— 
This was the old method of compelling a 
defendant to a suit in Chancery to appear and 
answer the bill. It authorized the commission¬ 
ers to attach, i. e. arrest him. The process was 
abolished in 1841. 3 Bl. Com. 444, and notes. 

COMMISSION OF REVIEW.—Same 

as the commission of delegates ( q . v.) 

COMMISSION OF SEQUESTRA¬ 
TION.— See Sequestration. 

COMMISSION OF TREATY WITH 
FOREIGN PRINCES.—Leagues and ar¬ 
rangements made between States and kingdoms, 
by their ambassadors and ministers, for the 
mutual advantage of the kingdoms in alliance.— 
Wharton. 

COMMISSION OF UNLIVERY.— 

In an action in the English Admiralty Division, 
where it is necessary to have the cargo in a ship 
unladen in order to have it appraised, a commis¬ 
sion of unlivery is issued (Wms. & B. Adui. 233,) 
and executed by the marshal. Id. 234, n. (m). 

COMMISSION TO TAKE AN¬ 
SWERS IN EQUITY. —When a defend¬ 
ant in a suit lived more than twenty miles from 
London, there might have been a commission 
granted to take his answer in the country, where 
the commissioners administered to him the usual 
oath, and then the answer being sealed up, either 
one of the commissioners carried it up to court, 
or it was sent by a messenger, who swore that 
he received it from one of the commissioners, 
and that the same had not been opened or 
altered since he received it. But latterly such 
an answer might be sworn in the country before 
any solicitor of the court who had been ap¬ 
pointed a commissioner to administer oaths in 
Chancery. The present answer in Chancery 
(and at common law) is a mere affidavit, and is 
not a pleading: it is sworn anywhere before a 
solicitor who is a commissioner to administer 
oaths.— Brown . 

COMMISSION TO TAKE TES¬ 
TIMONY. —When a person whose evi¬ 
dence is required in a cause is out of the 
jurisdiction, or too aged and infirm to 
attend court, a commission is issued 
authorizing a person or persons therein 
named to take his evidence, on oath, 
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either by interrogatories or viva voce , or 
by both methods, and the depositions are 
read at the trial. Archb. Pr. 309; Sm. 
Ac. 95. See Examiner; Mandamus. 

COMMISSIONER.—A person to 
whom a commission is directed by the 
government, or a court, &c.* 

Commissioner, (to affidavit). 2 Cow. (N. 

Y.) 552, 568. 

-(to distribute stock). Hopk. (N. Y.) 

587 ; 4 Paige (N. Y.) 229, 245. 

- (to report facts and evidence). 102 

Mass. 482. 

COMMISSIONERS OF BAIL.— 

Officers sometimes appointed by courts 


to admit to bail persons arrested in civil 
actions. 

COMMISSIONERS OF CIRCUIT 
COURTS. —Officers appointed by the 
United States circuit courts to assist in 
the administration of justice. Their prin¬ 
cipal duties are to take bail and affidavits, 
to conduct preliminary examinations in 
criminal cases in which the United States 
government is interested, and in proceed¬ 
ings for extradition to foreign countries. 

COMMISSIONERS OF DEEDS. 

—Officers empowered, in many of the 
States, to take acknowledgments, admin¬ 
ister oaths, &c. They have, for the most 


* The following are the most important classes 
5f commissioners at present existing in England: 

Commissioners for taking acknowledgments of 
married women are either special —L e. appointed 
for taking the acknowledgments in a particular 
case (as where the married woman is abroad)— 
ar perpetual. §tats. 3 and 4 Will. IV. c. 74, $ 81 
ei seq .; 23 and 24 Viet. c. 127, § 30; Shelf. R. P. 
Stat. 3S4. 

Commissioners in bankruptcy. —Formerly the 
jurisdiction over bankrupts 5 persons and estates 
was exercised by commissioners appointed by a 
commission issued by the lord chancellor under 
the great seal in each case, the lord chancellor 
exercising superintendence over the proceedings. 
(Robs. Bankr. 2.) By Stat. 1 and 2 Will. IV. 
c. 56, a court of bankruptcy consisting of four 
judges (exercising as a court of review the 
jurisdiction previously exercised by the lord 
chancellor) and six commissioners (who were 
permanent officials) was constituted; country 
commissioners were also appointed from time to 
time. The proceedings in each case were com¬ 
menced by a bat, called a London or a country 
tiat, according to circumstances, and issued out 
of chancery instead of by a commission. (Robs. 
Bankr. 4.) By Stat. 5 and 6 Viet. c. 122, per¬ 
manent district commissioners, attached to dis¬ 
trict courts in the country, were appointed. (Id. 
6.) Commissioners in bankruptcy were abolished 
by the Bankruptcy Act, 1869. \\ 128, 130. 

Commissioners, in lunacy are officers appointed 
under Stat. 8 and 9 Viet. c. 100. They have the 
control of lunatic asylums and of houses licensed 
for the reception of lunatics, which they are re¬ 
quired to visit periodically, but they have no 
jurisdiction over the property or persons of 
lunatics, nor have they anything to do with 
lunatics so found by inquisition, unless confined 
in an asylum or licensed house. Second Rep. 
of Legal Dep. Comm. 60; Pope Lun. 37; Stat. 
8 and 9 Viet. c. 100 ; 16 and 17 Viet. cc. 96, 97 ; 
18 and 19 Viet. c. 105; 25 and 26 Viet. c. 111. 

Commissioners of inland revenue have for their 
functions to superintend the collection of the 
internal taxes (as opposed to the customs or 
frontier duties), such as the land tax, the income 
tax, succession and legany duties, and stamp 
duties. (Dow. St. L. 4, 5. Their offices are in 


Somerset House. The commissioners of inland 
revenue are the result of the consolidation, in 
1849, of the commissioners of stamps and taxes 
with the commissioners of excise. Id. 119. 

Commissioners of patents investigate applica¬ 
tions for patents, have the letters-patent pre¬ 
pared, and issue tlieir warrant for having them 
sealed \yith the great seal; they also keep the 
register of patents and assignments (Stat. 15 and 
16 Viet. c. 83), and have the superintendence of 
the registry of trade-marks. (Stat. 38 and 39 
Viet. c. 91.) The commissioners themselves are 
high judicial officers, and all the routine work 
is performed by clerks. 

Commissioners of ivoods, <fec.—The commission¬ 
ers of woods, forests and land revenues, and of 
works and public buildings, are two boards 
appointed for the superintendence of the public 
property indicated by their titles, which in¬ 
cludes the royal parks in and near London and 
the other royal demesnes given up by the crown 
on the settlement of the civil list. Stat. 14 and 
15 Viet. c. 42; 15 and 16 Viet. c. 62; 16 and 17 
Viet. c. 56, and numerous other acts down to 36 
and 37 Viet. c. 36; 2 Steph. Com. 535. 

Commissioners to administer oaths are solicitors 
appointed to administer oaths to persons making 
affidavits before them. Formerly they were 
appointed under various acts of parliament ac¬ 
cording to the court in which the affidavit was 
to be used (Stat. 29 C. II. c. 5; 16 and 17 Viet, 
c. 78; Dan. Ch. Pr. 646; Archb. Pr. 15, 1299. 
As to commissioners in Scotland and Ireland, see 
3 and 4 Will. IV. c. 42, \ 42; Isle of Man and 
Channel Islands, 22 Viet. c. 16), but now all 
such commissioners may administer oaths in all 
causes and matters pending in the Supreme 
Court (Jud. Act, 1873, § 82), and in future all 
commissioners for this purpose will be appointed 
by the lord chancellor under the Judicature Act. 
($ 84.) Commissioners for taking oaths in the 
Supreme Court may also take oaths in the eccle¬ 
siastical courts. (Stat. 40 and 41 Viet. c. 25, 

$ 18.) A commissioner must not administer an 
oath to a person for whom he is acting as solic¬ 
itor or agent. Archb. Pr. 1299; Dan. Cb. Pr 
651, n.; Duke of Northumberland v . Todd, 7 
Ch. D. 777. 
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part, all the powers of a notary public 
(q. t\), except, that of protesting negotiable 
paper. 

COMMISSIONERS OF HIGH¬ 
WAYS.— Officers appointed in each 
county, or township, in many of the 
States, with power to take charge of the 
altering, opening, repair and vacating of 
highways within such county or town¬ 
ship. Three commissioners usually form 
what is stvled the “ Board of Commission- 
ers of Highways.” 

COMMISSIONER OF PATENTS. 

—The head of the bureau of the patent 
office. See Patents ; Patent Office. 

COMMISSIONERS OF SEWERS. 

—Commissioners appointed from time to time, 
in some of the States, to remove obstructions in 
creeks and rivers, and to regulate the flow of the 
water. See Sewers. 

COMMISSION S.— Compensation, 
generally a percentage on the amount paid 
out or received, allowed to agents, factors, 
executors, trustees, receivers, and other 
persons who manage the affairs of others, 
in recompense for their services.— Bouvier. 

COMMISSORIA LEX —The term ap¬ 
plied to a clause often inserted in conditions of 
sale, by which a vendor reserved to himself the 
privilege of rescinding the sale, if the purchaser 
did not pay his purchase money at the time 
agreed on. (Dig. 18, tit. 3.)— Wharton. 

COMMIT — COMMITMENT — 
COMMITTAL — 

2 1. A person is committed to prison 
when he is sent there by a court or judge, 
generally for a short period or for a tem¬ 
porary purpose. The order of the magis¬ 
trate committing such person to prison, 
is called the 44 commitment,” or “ mitti¬ 
mus ” (q. v.) 

} 2. Committing for trial.— In crimi¬ 
nal law, when a person is accused of an 
indictable offence, the magistrate before 
whom he is examined, after hearing the 
evidence of witnesses, is bound either to 
discharge the accused or to commit him to 
prison to take his trial (commonly called 
“committing him for trial”), unless it is a 
bailable offence, in which case he may be 
admitted to bail ( q . t>.) This imprisonment 
£ only for safe custody and not for punish¬ 
ment. (4 Bteph. Com. 354.) The next 
step is the indictment ( q . v.) 


g 3. Final commitment —So, also, 
after a trial and conviction, the order or 
warrant to the sheriff, to carry out the sen¬ 
tence of imprisonment, by delivering the 
convict at the jail, is called the “final com¬ 
mitment.” 

$ 4. Committal for contempt, or for 
judgment debt.— In civil proceedings, 
the principal instances of committal are 
those for punishment of contempt of court 
(see Contempt), and, in England, for non¬ 
payment of a judgment debt, under the 
Debtors' Act, 1869 (q. v.) In the latter class 
of cases the first step, in the practice of the 
common law divisions of the High Court, 
is to obtain a committal summons, calling 
on the judgment debtor to show cause be¬ 
fore a judge at chambers, why, in default 
of payment, he should not be committed to 
prison, and on default, if the case is one to 
which the statute applies, the committal 
order is made, on which the debtor is 
arrested and imprisoned. 2 Sm. Act. 284 
et seq.,'5 15 ; Coe Pr. 159. In the Chancery 
Division the application is made by motion. 
Dan. Ch. Pr. 928. See Attachment. 

Commit, (power of the legislature). 14 East 1. 

Commit suicide, (in a life policy). 102 Mass. 
230; 3 C. B. 437, 477. 

Commitment in execution, (what is not). 
7 Barn. & C. 669, 672. 

Commitment of a pauper, (in a statute). 
9 Cush. 585. 

Commitment to prison, (by congress). 6 
Wheat. (U. S.) 204. 

-(is a commitment to the keeper of the 

prison). 1 Ld. Raym. 424. 

COMMITTEE.— 

\ 1. In lunacy.—In lunacy practice, a 
committee is a person to whom the cus¬ 
tody of the person or the estate of a luna¬ 
tic, habitual drunkard, or spendthrift is 
committed or granted by the court. The 
same person may be committee of the 
person and of the estate, or the two offices 
may be vested in two different persons, or 
either office may be vested in two or more 
persons, called “joint committees.” The 
committee represents the lunatic, (Vin. 
Abr. “ Lunatick ; ” 2 Sch. & Lef. 439,) but 
acts under the direction of the court hav¬ 
ing jurisdiction in the matter, in much the 
same manner as guardians and trustees or 
executors act in an administration, the 
committee of the person being responsible 
for the comfort and well being of the luna- 
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tic, and the committee of the estate being 
responsible for its proper management. 
Elm. Pr. Lun. passim ; Pope Lun. 92. 

I 2. In parliamentary practice, a 
committee is a sitting of one of the houses 
of a legislative body, or of a number of its 
members, for considering questions of 
detail; hence, committees are distin¬ 
guished as “committees of the whole 
house ” (May Pari. L. 392), and “ select 
committees/’ consisting of certain mem¬ 
bers appointed by the house, or the pre¬ 
siding officer, to inquire into and report on 
a particular matter for the information of 
the house (Id. 408), especially such mat¬ 
ters as involve the examination of wit¬ 
nesses, e. g . a private bill (Id. 414), or an 
inquiry into an alleged public abuse, or 
the like. 

§ 3. The principal function of committees of 
the whole house, is to consider bills which have 
been read a second time, and to amend them, 
where necessary. (May Pari. L. 500 et seq.) 
In the House of Commons two committees of 
the whole house also sit at intervals throughout 
the session; one (called the “committee of sup¬ 
ply”) for the purpose of considering how much 
money is required for the public expenditure; 
the other (called “the committee of ways and 
means”) for providing that money, by sanction¬ 
ing the imposition of taxes and the application 
of public revenues. (Id. 616.) The recom¬ 
mendations of the latter are carried into effect 
by the Annual Appropriation Act. Id. 637. 
See Appropriation, \ 6. 

§ 4. There are also committees nominated for 
purposes of parliamentary business, e . g. the 
committee of selection, appointed by the House 
of Commons to classify private bills and arrange 
for their consideration by select committees. 
(May Pari. L. 745.) A bill is sometimes re¬ 
ferred to what is called a “ hybrid committee,” 
consisting partly of members nominated by the 
house, and partly of members nominated by the 
committee of selection. Id. 811. See Bills, § 1. 

\ 5. Of inspection.—A number of persons, 
not exceeding five, chosen by the creditors in a 
bankruptcy, in England, from among their own 
body, for the purpose of superintending the 
administration by the trustee of the bankrupt’s 
property, (Bankr. Act, 1869, §$ 14,125,) auditing 
his accounts, &c. (Id. \ 20.) There are cer¬ 
tain things which the trustee can only do with 
the sanction of the committee of inspection, such 
as mortgaging the bankrupt’s property to raise 
money for the payment of his debts. Id. \ 27. 

Committee, a, (bond to). 3 Day (Conn.) 
450, 464. 

-(contract by). 21 Wend. (N. Y.) 101-2. 

Committee, as, (contracting). 7 Cranch 
(U. S.) 299, 304; 9 Johns. (N. Y.) 334; 19 
Johns. (N. Y.) 60, 63. 

-(signing agreement). 2 Wheat. (U. S.) 
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COMMITTITUR PIECE.— An instru¬ 
ment in writing, on parchment or paper, which 
charges a person already in prison, in execution, 
at the suit of the person who arrested him.— 
Wharton. 

COMMIXTIO — COMMIXTION.— 
A civil law term, signifying the mixing 
together or confusion of things, dry or solid, 
belonging to different owners, as distinguished 
from confusio , which has relation to liquids. See 
Confusion of Goods. 

COMMODATE.—In the Scotch law, a 
gratuitous loan for use. Ersk. Inst. b. 3, t. 1, 
§ 20 . 

COMMOD ATI ACTIO. — See Actio 

COMMODATI. 

COMMODATO.—In Spanish law, a con¬ 
tract by which one person lends gratuitously 
to another some object not consumable, to be 
restored to him in kind at a given period.— 
Bouvier . 

COMMODATUM.—He who lends to an¬ 
other a thing for a definite time, to be enjoyed 
and used under certain conditions, without any 
pay or reward, is called commodans ; the person 
who receives the thing is called commodatarin 3 y 
and the contract is called commodcUum. See 
Bailee, \ 2. 

COMMODITIES. —Goods, wares and 
merchandise of any kind; movables; any 
personal thing capable of being traded or 
sold. 

Commodities, (defined). 6 Wall. (U. S.) 
611; 12 Mass. 256 ; 29 How. (N. Y.) Pr. 489. 

- (as a convenience for transacting busi¬ 
ness). 123 Mass. 493. 

- (in a statute). Litt. (Ky.) Sel. Cas. 

409. 

-(in excise law). 6 Wall. (U. S.) 611, 

625; 12 Mass. 252, 256. . 

- (in a prohibitory statute, defined). 

Litt. (Ky.) Sel. Cas. 409. 

-(in U. S. revenue laws). 29 How. (N. 

Y.) Pr. 489. 

-(in constitution of Mass, concerning 

taxes). 5 Allen (Mass.) 431; 12 Id. 500; 12 
Mass. 255; 123 Id. 495. 

* 

Commodum ex injuria sua nemo 
habere cLebet (Jenk. Cent. 161): No person 
ought to have advantage from his own wrong. 

COMMON — 

\ 1. In general.—In the technical sense of 
the word, a common (or right of common) is the 
right of taking some part of any natural product 
of the land or water belonging to another man 
in common with him. Therefore, the right to 
take the whole of the product, or to exclude the 
owner from taking it, is not a common—though 
sometimes called a sole common—but an estate 
in land: “For it is against the nature of this 
word common, and it was implied in the first 
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grant that the owner of the soil should take his 
reasonable protit there.” (Co. Litt. 122a.) 
Hence, also, a right of common cannot be 
claimed by custom, because, the number of 
claimants under a custom being indefinite, the 
subject of the right would be liable to be entirely 
destroyed. (Wins. Comm. 194; Shelf. R. P. 
Stat. 30.) The only exception to this rule 
occurs in the ease of copyholders, who may 
claim a right of common against their lord by 
virtue of a custom in the manor. The reason 
of this is, that copyholders are but tenants at 
will to their lord, and therefore cannot claim by 
prescription, except in his name; as they could 
not claim a right in his name against himself, 
they would not be able to claim at all if they 
were not allowed to claim under a custom. 
(Wrns. Comm. 17; Elt. Copyh. 215.) Most 
rights of common may be created by grant at 
the present day, or may be claimed by prescrip¬ 
tion. See Appendant; Appurtenant; Lost 
Grant; Prescription. 

I 2. A common is an incorporeal heredita¬ 
ment, and a species of profit d prendre. See 
Hereditament; Profit. 

| 3. A person having a right of common is 
called a “ commoner.” See Commonable. 

1 4. Common of pasture. —Commons 
are of four principal kinds, viz., common of pas¬ 
ture, of estovers, of turbary, of piscary; the re¬ 
maining rights are generally classed together as 
miscellaneous. Common of pasture is the right 
of feeding one’s beasts upon another’s land; the 
most usual instances of this are: the right of 
the tenants of a manor to pasture their beasts on 
the waste, woodlands, &c., of the manor; the 
right of pasture over royal forests possessed by 
persons owning land within the forest (Commis¬ 
sioners of Sewers v. Glasse, L. R. 19 Eq. 134; 
Cooke Incl. 45), and the reciprocal rights of 
pasture possessed by owners of shack-lands, 
lammas-lands, lot-meadows, <fec. (Cooke Inch 
42; infra $ 7, and Commonable, \ 2.) But any 
owner of land in fee-simple may grant to an¬ 
other person the right of pasturing animals on 
his land, and the right of common so created 
may be either appurtenant or in gross. Wms. 
Comm. 168, 184. 

2 5. Appendant.—Common of pasture is 
either appendant, appurtenant, because of vicin¬ 
age, or in gross. (Co. Litt. 122 a.) Common 
of pasture appendant is the right which every 
freehold tenant of a manor possesses to feed his 
cattle used in agriculture (i. e. horses, cattle and 
sheep) upon the lord’s waste, provided they are 
levant and conchant on the tenant’s freehold 
land. It is said to exist “of common right,” 
because fas it is usually put) on every original 
feoffment of arable land to be held of the manor 
in socage, the law, without express words, pre¬ 
sumed a grant of sufficient pasture in the waste 
for the beasts’ levant and conchant on the land. 
The more correct view appears to be that the 
right of common appendant is traceable to the 
village communities or villa which existed in ; 
England at the time of the conquest. The right i 
of common appendant cannot be created since 
quin emptores, that statute having prohibited the 
creation of new manors, and the land to which 
*nch a right is appendant must originally have 


been arable. Wms. Comm. 31 ; Wms. Real 
Prop. Append, (c); Elt. Com. 47. See Append¬ 
ant; Levant and Couchant. 

I 6. Appurtenant. —Common of pasture 
appurtenant is a right annexed to certain lands, 
by virtue of which the owner of those lands 
feeds cattle on the soil of another person (Cooke 
Inch 19 ; Wms. Comm. 168); it differs from the 
right of common appendant (supra $ 5) in all 
the characteristics which arise from the connec¬ 
tion of the latter with the socage tenure of 
ancient arable land in a manor (Elt. Com. 62); 
it may, therefore, be held by copyholders or 
strangers to a manor, and may arise by grant cr 
prescription since quia emptores, and is not neces¬ 
sarily confined to commonable beasts. Co. Litt. 
122a. See Commonable, § 1. 

I 7. Simple—Reciprocal—Alternate. 
—Common of pasture appurtenant may be either 
simple or reciprocal: the former occurs where 
the owner of the waste has no pasture over the 
tenant’s land in return, the latter where neigh¬ 
bors have a-mutual right of turning out cattle to 
feed on each other’s land. The simple right is 
usually exercised upon the waste of a manor by 
the tenants, and strangers who can show a grant 
or prescribe; these may be either individual 
land-owners in the neighborhood, or a whole 
body of tenants within an adjoining lordship. 
The reciprocal right is found in shack-fields, 
and open meadows or common fields, which at 
certain seasons are open to the cattle of all the 
proprietors of allotments. Such a right may 
also be alternate as well as reciprocal, (Elt. 
Com. 65 ; Wms. Comm. 57,) as if one township 
has common in another during one season, and 
the second has common in the first during the 
next, and so on. Anon., I Dyer 47 b. 

I 8. Pur cause de vicinage. —Common 
because of viciuage (“pur cause de vicinage,” 
causd vicinagii) is where the tenants of two ad¬ 
joining manors, the inhabitants of two adjoining 
townships, or the owners of two contiguous pieces 
of land, (see Jones v. Robin, 10 Ad. & E. (N. S.) 
620,) have from time immemorial “intercom- 
moned,” i. e. allowed each other’s cattle to stray 
and pasture on each other’s land, or on a waste 
or open field lying between their lands. The 
reason for which this kind of common is allowed 
in law to exist is to avoid the disputes which 
would arise on both sides if actions could be 
brought for trespass, or if distress damage feasant 
could be made whenever the cattle of one person 
stray ovex the undivided land of the other. (Elt. 
Com. 71; Tyrringham’s Case, 4 Co. 37.) Con¬ 
sequently either party may put a stop to it by 
inclosing his land. (Co. Litt. 122 a.) The chief 
difference between this and the other kinds of 
common is, that a commoner “pur cause de 
vicinage ” may not put his beasts into another’s 
land, but must first put them into his own land, 
and then the beasts may well stray and go into 
the other common without being distrained. 
Anon., 1 Dyer 47 b. For the other differences, 
see Elk Com. 72 ; Cooke Incl. 29; Commission¬ 
ers of Sewers v. Glasse, L. R. 19 Eq. at p. 159. 

\ 9. In gross. —Common of pasture in 
gross differs from the foregoing varieties of 
common, in being unconnected in any way with 
the tenure or occupation of land. It may be 
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created either (1) by the owner of a common 
appurtenant for a fixed number of cattle alien¬ 
ating the common without the tenement to which 
it belongs, or (2) by the owner of land granting 
to another man and his heirs the right to put 
beasts on the land of the grantor, with or with¬ 
out restrictions as to number and time of year. 
It is also said, that a common in gross may be 
claimed by prescription in respect of mere inher¬ 
itance. Wms. Com. 184. See Prescription. 

2 10. Certainty. —Common appendant, 

appurtenant, and in gross, are either certain by 
number, L e. for a certain number of beasts, or 
certain by levancy and couchancy ( q . v.) or sans 
nombre (q. v.) Co. Litt. 122 a. 

The following rights of common differ from 
common of pasture, in being limited to those 
parts of the land where the product is found, 
while common of pasture extends to every place 
across which the cattle may wander in search of 
food, although there may be no pasture there 
(Elt. Com. 229): 

\ 11. Common of estovers. —The right 
of taking from the woods or waste lands of 
another person a reasonable portion of his tim¬ 
ber or underwood, for use in the commoner's tens- 
ment. As to the different kinds of estovers, see 
Estovers. Common of estovers is either appurte¬ 
nant, i. e. annexed to land, or in gross, i. e . exist¬ 
ing independently of land. Elt. Com, 82, where it 
is shown that there is no such thing as common 
of estovers appendant. Cooke Inch 81. See 
supra $$ 6, 9; and Appurtenant; In Gross. 

2 12. Another species of common, often 
included under common of estovers, is the right 
to take for use on the commoner's tenement part 
of the wild herbage and brushwood (such as 
heath, furze, broom, fern, rushes, and, in some 
manors, hay) from the land of another. Elt. 
Com. 117. 

2 13. Common of turbary. —Common of 
turbary in its modern sense is the right of taking 
peat or turf from the waste land of another, for 
fuel in the commoner's house. (2 Bl. Com. 35 ; 
Wms. Com. 187.) It appears that formerly a 
distinction was drawn between peats (turbce) from 
a peat-moss or boggy ground, and “ flags ” 
(French bleches , Latin bleslice) or turfs pared 
from the surface, and that strictly speaking, 
common of turbary does not give a right to take 
“flags,” that being destructive of the pasture. 
(Elt. Com. 96.) The right is, however, unim¬ 
portant at the present day; it is analogous to 
co mm on of estovers, and is therefore either 
appurtenant or in gross, but not appendant. 
Id. 99. 

2 14. Common of piscary.— As to com¬ 
mon of piscary, see Fishery. 

§ 15. Common of digging-. —Common of 
digging or common in the soil, is the right to take 
for one’s own use part of the soil or minerals in 
another’s land; the most usual subjects of the 
right are sand, gravel, stones, and clay. It is of 
a very similar nature to common of estovers and 
of turbary. Elt. Com. 109. Supra 22 11, 13; 
and see Dole ; Tlnbounding. 

2 16. Common of fowling*. —In some 
parts of the country a right of taking wild ani- 
. m«1« (such as conies or wildfowl) from the land 


of another, has been found to exist; in the case 
of wildfowl, it is called a “ co mm on of fowling.” 
(Elt. Com. 118.) As to apportionment of com¬ 
mons, see Apportion, § 5. See, also, Levancy 
and Couchancy; Pawnage; Sans Nombre; 
Surcharge. 

2 17. Common is sometimes used to denote 
certain rights which resemble rights of common 
in the strict sense (supra \ 1), in giving a person 
the right of taking the profits of land in com¬ 
mon with others, but nevertheless differ from 
rights of common in some essential point. Thus, 
the right of the lord of a manor to take profits 
from the waste of the manor, in common with 
the tenants, is not strictly a right of common, 
because the waste is vested in liim, and no one 
can have common in his own land. Elt. Com. 8: 
Cooke Inch 56. See Pasture ; Seignoby. 

§ 18. So cattle-gates or stints, the rights of 
pasture of the inhabitants of a parish, or other 
similar class, over lammas-lands, &c., are not 
rights of common, though frequently so called, 
but shares in the vesture of land, and therefore 
corporeal hereditaments. Elt. Com. 31, n . (d). 

? 19. Common also signifies a piece of land 
subject to rights of common. As to the enclosure 
and regulation of commons under the Commons 
Acts, see Inclosure. 

Common, (definition of). 10 Wend. (N. Y.) 
639, 648. 

-(right of, defined). Co. Litt. 142 a. 

- (imports frequent). 112 Mass. 2S6. 

- (of fishery, defined). 8 Taunt. 183,1S7. 

-(as applied to schools, defined). 13 

Barb. (N. Y.) 400, 410. 

Common and notorious thief, (in penal 
statute). 3 Mete. (Mass.) 457; 4 Id. 360; 22 
Pink. (Mass.) 1. 

Common appendant, (defined). 10 Wend. 
(N. Y.) 639, 648. 

COMMON ASSURANCES.— 

The legal evidences of the translation of prop¬ 
erty, whereby every person’s estate is assured to 
him, and all controversies, doubts and difficulties 
are either prevented or removed. The common 
assurances are of four kinds: (1) By matter in 
pais , or deed, which is an assurance transacted 
between two or more private persons, in pais , in 
the country; that is (according to the old com¬ 
mon law) upon the very spot to be transferred. 
(2) By matter of “record,” or an assurance 
transacted only in the public courts ot record, 
or under the authority of a public board or 
commission empowered by statute to record its 
proceedings. (3) By special “custom” obtain¬ 
ing in some particular places, and relating only 
to some particular species of property; which 
three are such as take effect during the life of 
the party conveying or assuring. (4) The fourth 
takes no effect till after his death, and that is Dy 
“devise,” contained in his last will and testa¬ 
ment. (2 Bl. Com. 290.)— HVharton. 

COMMON BAIL.— See Bail, 2 b 

COMMON BAR.—In an action of tres¬ 
pass qxuire clausum fregit , if the plaintiff declared 
against the defendant for breaking his dose in ft 
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certain parish, without otherwise particularizing 
or describing the close, and the defendant him¬ 
self happened to have any freehold land in the 
same parish, he frequently nflected to mistake 
the close in question for his own, and pleaded 
what was called the u common bar,” viz., that 
the close in which the trespass was committed 
was his own freehold, which compelled the 
plaimitV to new' assign, i. e. to ftvssign his cause 
of complaint over again, alleging that, he brought 
his action in respect of a trespass committed 
upon a different close from that claimed by the 
defendant as his own freehold.— Brown. 

COMMON BARRETRY.— See Bar- 
retry, l 2. 

Common bakretor, (in an indictment). 11 
Pick. (Mass.) 43S. 

COMMON BENCH.—Another name for 
the English Court of Common Pleas (9. v.) See 
Bench. 

COMMON CALAMITY.— See Com- 

MORIENTES. 

COMMON CARRIER.—A common 
carrier is one who, by profession to the 
public, undertakes for hire to transport 
from place to place, either by land or 
water, the goods of such persons as may 
choose to employ him. Instances of com¬ 
mon carriers are: the proprietor of a 
common stage coach or wagon, railroad 
companies, and the owner or master of a 
general ship. In England, a railway com¬ 
pany is not a common carrier of passen¬ 
gers, and is only a common carrier of 
those goods which it is bound by statute 
to carry, or which it professes to carry 
without express stipulations limiting its 
liability. (Chit. Cont. 439; Hodg. Railw. 
0/ 6; 1 Sm. Lead. Cas. 223.) The peculiarity 
of a common carrier of goods is, that he 
is bound to convey the goods of any per¬ 
son who offers to pay his hire, (1 Sm. 
Lead. Cas. 223,) and that he is an insurer 
of goods entrusted to him, i . e. he is liable 
for their loss or injury, in the absence of a 
special agreement or statutory exemption, 
and unless the loss or injury was caused 
by the act of God or the public enemy. 
(Nugent v. Smith, 1 C. P. D. 423; Chit. 
Cont. 442. As to common carriers of pas¬ 
sengers, see Id. 463.) In this respect a 
common carrier is an exception to the 
general rule, that bailees for reward are 
only liable for ordinary negligence. See 
Bailment ; Common Carriers 1 Act. 

Q 


Common carrier, (defined), Dav. (U. S.) 
82; 2 Ga. 349; 1 Pick. (Mass.) 51; 3 Wend. 
(N. Y.) 158, 161; 13 Id. 387, 611; 14 Id. 215, 
225; 7 Hill (N. Y.) 533, 564; 1 Ilayw. (N. C.) 
14; 32 Pa. St. 208; 2 Wheel. Am. C. L. 524. 

- (who is). 2 Harr. (Del.) 48; 19 Ill. 

556 ; 30 Miss. 231; 19 Barb. (N. Y.) 346; 28 Id. 
403; 5 Duel* (N. Y.) 43, 45; 10 Johns. (N. Y.) 
1; 3 Wend. (N. Y.) 158; 5 Id. 33; 25 Pa. St. 
120; 4 Heisk. (Tenn.) 661. 

- (who is not). 25 Mich. 329; 3 Abb. 

(N. Y.) App. Dec. CIO; 19 Barb. (N. Y.) 577; 
12 Johns. (N. Y.) 232; 49 N. Y. 122; 1 Ilavw. 
(N. C.) 14; 20 Ohio 69 ; 83 Pa. St. 446; 18 Tex. 
49S; 2 Car. & P. 598; 2 Com. B. 887. 

-(carrying parcels bv stage coach). 2 

Dana (Ky.) 430; 1 Pick. (Mass.) 50, 53; 7 N. 
H. 157; 3 Barb. (N. Y.) 338; 5 Rawle (Pa.) 
179. 

-(coachman, if not paid for goods, is 

not). 1 Coiny. 25. 

-(driver of a stage is, under statute). 

4 Dowl. & Rv. 824. 

* 

-(express company is). 3 Otto (U. SJ 

174; 36 Ga. 635; 24 Ind. 403; 30 Id. 250; 97 
Mass. 124; 51 Barb. (N. Y.) 69; 2 Bosw. (N. Yd 
589; 34 How. (N. Y.) Pr. 421. 

- (palace car company is not). 73 Ill 

360. 

- (railroad company us). 19 Ill. 578* 

20 Id. 407; 25 Ind. 434; 31 How. (N. Y.) Pr 
430; 5 Pa. L. J. Rep. 126. 

- (when railroad company is not). 27 

Ga. 535; 20 Ill. 623; 26 Yt. 247"; 10 Com. B 
454. 

- ('sleeping car company is not). 22 fnt. 

Rev. Rea 305. 

- (steamboat company is). 30 Ala. 

608 ; 31 Id. 501; 40 Id. 184 ; 2 Watts (Pa.) 443. 

-(telegraph company is). 13 Cal. 422; 

1 Daly (N. Y.) 575, 584. 

- (telegraph company is not). IS M,.. 

342. 

- (low-boat owner is). 24 La. Ann. 165. 

—-(tow-boat owner is not). 5 Biss. (U, 

S.) 460; 1 Brown Adm. 59, 281; 1 La. 350; 3 
Hill (N. Y.) 9 ; 2 N. Y. 204 ; 18 Wend. (X. Y.) 
387 ; 77 Pa. St. 238. 

-(when ferryman is). 3 Meta (Ky.) 51. 

- (when forwarder is). 9 Barb. (N. Y.) 

317. 

-(duty of). 2 Hill (N. Y.) 323, 623. 

-(liability of). 19 Wend. (X. Y.) 236, 

251, 281, 329; 21 Id. 153, 190, 354; 25 Id. 459, 
660; I T. R. 33. 

-(liable, how long). 17 Wend. (N. Y.) 

305. 

-(how far responsible for baggage lost). 

9 Wend. (N. Y.) 85. 

--(must be engaged in carrying as a 

business). 2 Ga. 349. 

- (must carry for hire). 2 Story (U. 

S.) 16. 

-(may limit his liability). 11 Eng. L. 

& Eq. 506. 

COMMON CARRIERS' ACT.—The 
Act 2 Geo. IV. and 1 Will. IV. c. 68, amended 
by the Stat. 28 and 29 Viet. c. 94. Its object 
was to modify the common law rule, that a com¬ 
mon carrier was liable for goods lost or injured 
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in his custody, unless he could prove a special 
contract to the contrary. (Chit. Cont. 455; 
Hodg. Railw. 599.) Its principal provisions 
are: ( 1 ) that no carrier by land is to be liable 
for loss of or injury to certain valuable descrip¬ 
tions of property (coin, jewelry, pictures, &c.,) 
beyond the value of £ 10 , unless their value was 
declared at the time of delivery ($ 1 ); ( 2 ) that 
any carrier may require an increased rate of 
charge for such articles over the value of £ 10 , by 
a notice affixed in his receiving house, and all 
persons delivering such articles are bound by 
the notice, without proof of its having come 
to their knowledge. (§2.) As to the general 
effect of the act, see Chit. 457. The Railway and 
Canal Traffic Act, 1854, $ 7, contains further 
provisions limiting the liability of railway com¬ 
panies for loss or injury to horses, cattle, &c. 
Hodg. Railw. 592. 

COMMON CHASE.—In old English 
law, a place where all alike were entitled to 
hunt wild animals. 

COMMON COUNCIL.—(1) The 

legislative body of a municipal corpora¬ 
tion. ( See Aldermen.) (2) One of the 
ancient names of the English parliament 
was “the common council of the realm/’ 

COMMON COUNTS.—The indebita¬ 
tus counts in declarations in assumpsit , for 
goods sold and delivered, or bargained and 
sold, for work done, for money lent, for 
money paid, for money received to the use 
of the plaintiff, for interest or for money 
due on an account stated, were so called.— 
See Indebitatus Assumpsit; Insimul Com- 
putassent; Quantum Meruit; Quantum 
Valebat. 

COMMON DAY.—In old English prac¬ 
tice, an ordinary day in court. (Stat. 13 Rich. 
II. st. 1 , c. 17.) — Cowell; Termes de la Ley . 

COMMON DEBTOR.—In the Scotch 
law, a debtor whose goods have been seized by 
aeveral creditors.— Bell Diet 

Common deceiver, ( communis deceptor , in 
an indictment). 6 Mod. 311. 

Common drunkard, (in a statute). 2 Gray 
Mass.) 74; 5 Id. 85 ; 112 Mass. 286. 

COMMON EMPLOYMENT.— 

11. In the law of master and servant, 
ihe common law rule is that a master is 
not liable to his servant for injuries result¬ 
ing from the negligence of a fellow-servant 
in the course of their common employ¬ 
ment, unless the servant causing the in¬ 
jury was incompetent to discharge his 
duty, or the servant injured was not at the 
time acting in his master’s employment. 


Underh. Torts 42; Priestly v. Fowler, 3 
Mees. & W. 1; Wiggett v. Fox, 11 Ex. 832. 

$ 2. The question whether there is a 
common employment, i . e. whether two 
servants are fellow-servants within this 
rule, depends on whether they are under 
the orders and control of the same person, 
although their wages may be paid by dif¬ 
ferent persons (Rourke v. White Moss Col¬ 
liery Co., 1 C. P. D. 556) ; and they are not 
the less fellow-servants because one is a 
foreman and the other a subordinate work¬ 
man (Wilson v. Merry, L. R. 1 Sc. & D. 
326), or because the duties of one are dis¬ 
similar to those of the other, provided 
the risk of injury from the negligence of 
the one is so much a natural and neces¬ 
sary consequence of the employment 
which the other accepts that it must be 
included in the risks which have to be 
considered in his wages. Morgan v. Vale 
of Neath R. Co., L. R. 1 Q. B. 149. 

\ 3. Employers* Liability Act, 1880. 
—The common law rule on the subject lias been 
altered, in England, by the Employers’ Liabil¬ 
ity Act, 1880, which provides that a workman 
shall be entitled to compensation for personal 
injuries caused (1) by reason of the negligence 
of any person in the exercise of a superintend¬ 
ence intrusted to him by the employer; (2) by 
reason of the negligence of any person in the 
service of the employer to whose directions the 
workman was bound to conform and did con¬ 
form, whereby the injury was caused; (3) bv 
reason of the act or omission of any person in 
the service of the employer, in obedience to some 
improper or defective rule,* by-law, Ac., of the 
employer; or, (4) by reason of the negligence 
of any person in the service of the employer who 
has tlie charge or control of any signal points, 
locomotive or train on a railway. Provision is 
made by the act, limiting the amount of compen¬ 
sation recoverable, the time for bringing the 
action, &c., (which must, in the first instance, be 
brought in a county court,) and other matters. 
See Master ; Negligence. 

Common field, (in acts of congress). 1 
Black (U. S.) 179, 595. 

COMMON FINE. —A small sum of 
money paid to the lords by the residents in 
certain leets,— Fleta L 7, c. xlviii. 

COMMON FISHERY.— A public 
fishing ground where all persons may 
fish, as the sea or a navigable river. This 
term must not be confounded with “ com¬ 
mon o/ fishery,” as to which see Fishery. 

Common foot-path, (in an indictment). 6 
Mod. 255. 
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Comm 'x gambler, (indictable at common 
law). 1 Dak. T. -93. 

Common gamblers, (in a statute). 6 Abb. 
(>L Y.) Pr. n. s. 132. 

COMMON HALL.—A court in the city 
of London, at which all the citizens, or such as 
are free of the city, have a right to attend.— 
Wharton. 

COMMON HIGHWAY.—Any public, 

open highway. 

COMMON INFORMER. — A person 
who prosecutes others for breaches of 
penal laws, or furnishes evidence on 
criminal trials, and receives as compensa¬ 
tion the whole or a portion (usually a 
moiety) of the amount of the penalty or 
tine recovered. See Informer. 

COMMON INTENDMENT — COM¬ 
MON INTENT.— See Intendment ; In¬ 
tent. 

COMMON JURY.—An ordinary petit 

jury as distinguished from a special or struck 

Common labor, (in Sunday law). 4 Harr. 
(Del.) 132; 9 Ind. 112; 14 Id. 396; 33 Id. 
215; 15 Ohio 225. 

COMMON LAW — 

l 1 . Defined. —In the widest sense of 
the word, the common law is that part of 
the law of England which, before the Judi¬ 
cature Acts, was administered by the 
common law tribunals, especially the 
former Courts of Queen’s Bench, Common 
Pleas, and Exchequer, as opposed to 
Equity (q. v.) or that part of the law of 
England which was administered by the 
Court of Chancery. 

I 2 . Component parte.— The common 
law consists of ( 1 ) what may be called the 
original common law, or those rules which 
have been administered by the common 
law courts from time immemorial; in this 
sense “common law” is opposed to 
“statute law;” ( 2 ) those modifications 
and extensions of the original common 
law which have been introduced by 
statute. Thus, the course in which lands 
descend by inheritance, was formerly regu¬ 
lated entirely by the original common law, 
but the present law r of inheritance (though 
still part of the common law) consists, to a 
considerable extent, of statutory rules; (3) 
the customary law. See 1 Bl. Com. 67 et 
•eq. ; Broom Com. L. 3 et seq. Also , Custom. 


g 3. Civil and criminal.— With refer¬ 
ence to the subjects with which it deals, 
the common law is divided into civil and 
criminal. The former includes the two 
great branches of private rights arising 
out of contracts and torts ( q , v.) The lat¬ 
ter deals with crimes (q. v.) In addition 
to these subjects, the superior courts of 
common law had jurisdiction in other 
matters by means of the writs of habeas 
corpus , mandamuSy and prohibition (q. v.) 

4. Adoption of the common law.— 
In the United States, the English common 
law has been adopted as the basis of oir 
jurisprudence in all the States except 
Louisiana. Many of its most valued prin¬ 
ciples have been embodied in the Unitea 
States constitution, and in those of the 
several States; and in many of them the 
common law and the statutes of England, 
in force when such State was a colony, are 
by the State constitution declared to be 
the law of the State until repealed. 

But the English common law is not to 
be considered in all respects as that of the 
United States, or of the several States. 
Its general principles are adopted only so 
far as they are applicable to our situation 
and form of government. 

Common law, (defined). 21 How. (U. S.) 
481, 486; 3 Pet. (U. S.) 433, 446, 447 ; 8 Pick. 
(Mass.) 316. 

-(in amendment to the United States 

constitution). 1 Baldw. (U. S.) 394, 405, 544, 
555; 1 Gall. (U. S.) 420; 3 Pet. (U. S.) 447. 

- (in contradistinction to statute law). 

6 Pet. (U. S.) 102. 

-(as applied to a will, in a devise to an 

alien). 2 Halst. (N. J.) 335. 

- (remedies in United States courts, to 

be at). 21 How. (U. S.) 481; 3 Pet. (U. S.) 
433. 

-(usage establishes). 1 Mass. 60. 

Common law jurisdiction, (in an net of 
congress relating to naturalization). 77 Ill. 648. 

COMMON LAW PROCEDURE 
ACTS.—Three acts of parliament, passed ir. 
the years 1852, 1854 and 1860, respectively, 
for the amendment of the procedure in the com¬ 
mon law courts. The Common Law Procedure 
Act of 1852 is Stats. 15 and 16 Viet. ch. 76; that 
of 1854, Stats. 17 and 18 Viet. ch. 125; and that 
of 1860, Stats. 23 and 24 Viet. ch. 126.— Mozley 
& W. 

COMMON LAWYER.—A lawyer 
learned in the common law. 

COMMON LEARNING.—Familiar law 
or doctrine. Dyer 27 b, 33. 
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COMMON NUISANCE .—A nuis¬ 
ance which affects the public or commu¬ 
nity in general, and not a particular 
individual only; a public nuisance. See 
Nuisance, 

Common pasturage and herbage, (de¬ 
fined). 17 Ch. D. 577. 

COMMON PLACE, —One of the ancient 
names of the Court of Common Pleas ( q . v.) 

COMMON PLEAS.— 

I 1. The Court of Common Pleas (or 
Common Bench) was originally the only superior 
court, in England, having jurisdiction in ordi¬ 
nary civil actions between private persons, al¬ 
though subsequently the Courts of King’s (or 
Queen’s) Bench and Exchequer (< 7 . v.) acquired 
concurrent jurisdiction in all actions, except real 
actions, in which the Court of Common Pleas 
retained exclusive jurisdiction. (See Action ; 
Dower; Quare Impedit.) It was a superior 
court of record, consisting of a lord chief justice 
and live puisne justices. (Sm. Ac. 4 et seq . ; 3 
Bl. Com. 37 ; Co. Litt. 71b.) By modern acts 
of parliament exclusive jurisdiction was given 
to it in appeals from revising barristers, in peti¬ 
tions against parliamentary elections, and in 
respect of acknowledgments under the Fines and 
Recoveries Act. 

1 2 . Common Pleas Division. —By the 
Judicature Acts, 1873,1875, the jurisdiction and 
judges of the Court of Common Pleas were trans¬ 
ferred to the High Court of Justice; the judges 
form a division of the High Court called the 
“Common Pleas Division,” and all actions which 
were formerly within the exclusive jurisdiction 
of the Court of Common Pleas must be assigned 
to that division ; the judges for the trial of elec¬ 
tion petitions, however, are now selected from 
all the three common law divisions. Jud. Act, 
1873, U 16, 31 etseq . 

2 3. Common Pleas at Lancaster.—• 
The Court of Common Pleas at Lancaster was a 
Palatine Court having a local common law juris¬ 
diction. By the Judicature Act its jurisdiction 
was transferred to the High Court of Justice. 
Id. \ 16; 3 Bl. Com. 79. See County Pala¬ 
tine ; Palatine Courts. 

COMMON PRAYER.— The liturgy, or 
public form of prayer prescribed by the Church 
of England to be used in all churches and chap¬ 
els, and which the clergy are enjoined to use 
under a certain penalty. 

COMMON RECOVERY.— See Recov¬ 
ery. 

Common right, (defined). 2 Green (N. J.) 
432; 6 Cow. (N. Y.) 548. 

COMMON SCHOOLS.—Pnbl ic, or 
free schools, maintained at public expense, 
for the elementary education of the chil¬ 
dren of all classes. 2 Kent Com. 195-202. 


Common schools, (defined). 12 Allen 

(Mass.) 500, 508. 

- (in State constitution). 13 Barb. (N. 

Y.) 400. V 

-(of Massachusetts). 12 Allen (Mass.) 

508; 103 Mass. 98. 

COMMON SCOLD.— A quarrelsome, 
scolding woman, who, by her abusive language, 
frequently disturbs the neighborhood. (2 Bl. 
Com. 168.) Such a woman is punishable as a 
nuisance. 

COMMON SEAL. —A seal used by a 
corporation as the symbol of their incor¬ 
poration. 

Common seller, (of liquor). 49 Me. 594 ; 1 
Cush. (Mass.) 2. 

COMMON SENSE. —Those percep¬ 
tions, associations, and judgmeuts, in rela¬ 
tion to persons and things, which agree 
with those of the generality of mankind. 
When a particular individual differs from 
the generality of persons in these respects, 
he is said not to have common sense, or 
not to be in his senses. (1 Chit. Med. Jui\ 
334.)— Bouvier. 

COMMON SERJEANT.— A judicial 
officer of the corporation of the city of London. 
He is a kind of assistant or deputy to the recorder, 
and as such is a judge of the mayors court in t lie 
absence of the recorder. (Cantl. M. C. Pr. 2 .) 
He is also a judge of the Central Crimina l Couit 

(?■ v -) 

COMMON VOUCHEE.— The vouchee 
in a common recovery. (Sec Recovery.) He 
was called “common” because the crier of the 
court was usually the vouchee in all common 
recoveries. 

Common way, (in an indictment). 1 Venter. 
208. 

COMMON WEAL. —The public, or com¬ 
mon good or welfare. 

COMMONABLE.— 

\ 1 . In its widest sense commonable is applied 
to a thing over, by, or in respect of which a right 
of common maybe exercised. Thus, “common- 
able land” is land subject to a right of common ; 
therefore, under a grant of common of pasture, 
pasture land only is commonable, i. e. may be 
used by the commoner. (Perk. Prof. Bk. \ 108.) 
So a “ commonable messuage ” is a house to which 
a right of common is attached (General Inch 
Act, 1845, \ 53); and “commonable beasts” (in 
the primary sense of the phrase) are those ani¬ 
mals which a commoner is entitled to put on the 
common; thus, sheep are commonable beasts 
under an ordinary right of common of pasture, 
but not in royal forests. (Manw. 82.) As the 
only commonable beasts in the case ot common 
appendant are beasts used in agriculture (horses. 
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cattle and sheop\ the phrase “commonable 
beasts” is generally confined to those animals, to 
the exclusion of hogs, goats, geese, &c. Co. Litt. 
122 a; Smith r. Fcverell, 2 Mod. 7. See Pawn- 
ao f_ 

£ 2. “Commonable” is also used in a special 
sense as opposed to '‘common;” thus, u common- 
able rights" are rights ot pasture over laniinas- 
lamls, eat tie-gates or stints, tS;e., which are not 
rights of common in the strict sense (see Com¬ 
mon, £ 1 S\ and “commonable lands” include 
not oniv lammas-lands, cattle-gates, &c., but also 
fhaek-lamls, open fields, Ac., which are subject 
to the rights of common, but difier from “com¬ 
mon lands,” such as manorial wastes, Ac., in 
being subject to severalty rights. See Common, 
i 7 ; Severalty. Cooke Inch 42. 

COMMONAGE.— In old deeds, the right 
of common. See Common. 

COMMONALTY.—(1) The common 
people and citizens of England, as distinguished 
from the royal family and the nobility. (2) The 
mass of citizens of a city, as distinguished from 
those holding corporate offices. (3) The mem¬ 
bers of an incorporated company other than its 
officers. 

Commonalty, (who is included in). 4 East 
327, 334, 335. 

COMMONANCE, or COMMUN- 
ANCE.—The commoners, or tenants and 
inhabitants, who have the right of common or 
commoning in open field.— Cowell . 

COMMONERS.—Persons having a right 
of common. 

COMMONS.—(1) Part of the demesne 
land of a manor (or land the property of which 
was in the lord) which, being uncultivated, was 
termed the lord’s waste, and served for public 
roads, and for common of pasture, to the lord and 
his tenants. (2 Bl. Com. 90.) (2) Those sub¬ 

jects of the English crown who have no titles 
of nobility, and who are represented in parlia¬ 
ment by the house of commons. 

Commons, (in a statute). 61 Mo. 203. 

COMMONWEALTH. —( 1 ) The 

social state of a country, without regarding 
its form of government; also a republic, 
or that form of goverment in which the 
administration of public affairs is open to 
all, with few, if any, exceptions. The 
States of Kentucky, Massachusetts, Penn¬ 
sylvania, and Virginia, are styled “Com¬ 
monwealths.” ( 2 ) The period of the 
administration, in England, of the parlia¬ 
mentary army, and the Protector Crom¬ 
well. 

COMMORANCY—COMMO- 
RANT 8 .— 

i 1- Commorants are persons residing 
within a certain district, and commorancy 


is the fact of their residence there. Thus, 
all persons commorant within the district 
of a court leet ( q . v.) were bound to attend 
its sittings in ancient times. 4 Bl. Com. 
273. See Resiant. 

§ 2. Formerly it was supposed that there 
might be a right of common in the inhabi¬ 
tants of a vill or township, by reason of 
their commorancy, but the contrary was 
decided in Gateward’s Case, 6 Co. 59; 
Elt. Com. 5. See Common; Custom; Ease¬ 
ment. 

§ 3. In American law, commorancy 
seems to mean a mere temporary residence 
in a given place. 19 Pick. (Mass.) 248. 

COMMORIENTES.—Persons dying 
together or simultaneously. The term is 
applied to persons who perish by a com¬ 
mon calamity (shipwreck, massacre, etc.), 
so that it cannot be ascertained which 
died first. Where they stand in the rela¬ 
tion of ancestor and heir, or the like, so 
that the devolution of a right depends 
upon the order of death, the question 
becomes of importance, but neither the 
English nor the American law provide any 
rules for determining the question in the 
absence of evidence. (Best Ev. 525; 
Coote Pro. Pr. 182; Fearne Post. Works; 
1 Barb. Ch. (N. Y.) 264; 8 Mete. (Mass.) 
371.) The Roman law had a system of 
presumptions to determine the question, 
(Dig. xxxiv. 5 fr. 9; 2 Savigny Syst. 20) 
some of which have been adopted by the- 
Code Civil. 

COMMORTH, or COMORTH. — A 

contribution which was gathered at marriages, 
and when young priests said or sung the first 
masses. Prohibited by 26 Hen. VIII. c. 6.— 
Cowell. 

COMMOTE.—Half a cantred or hundred 
in Wales, containing fifty villages. (Stat. Wal- 
lise, 12 Edw. I.) Also a great seignory or lord- 
ship, and may include one or divers manors. 
Co. Litt. 5. 

COMMUNE. —(1) In old English 
law, the people, commonalty. ( 2 ) In old 
French law, a municipal corporation. (3) 
The French revolutionary committee of 
1792-3. (4) The attempt to establish ab¬ 
solute municipal self government in Paris, 
in 1871. 

COMMUNE CONCILIUM REGNI 
ANGLL53.—The common council of the king 
and people assembled in parliament. 
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COMMUNE FORUM.— The common, 
fixed place of justice, or sitting of the courts. 

COMMUNE PLACITUM. —A common 
action or plea, such as an action of debt.— Bur- 
riU. 

COMMUNE VINCULUM. —A com¬ 
mon or mutual bond, or union. See 2 Bl. Com. 
250. 

COMMUNI CUSTODIA.— An obsolete 
writ which anciently lay for the lord, whose 
tenant, holding by knight’s service, died, and 
left his eldest son under age, against a stranger 
that entered the land, and obtained the ward of 
the body. (12 Car. II. c. 24.)— Beg . Orig. 161. 

COMMUNI DIVIDENDO— A civil 
law action, similar to the present partition suit, 
to procure a division of land held by several 
persons in common, but not in partnership.— 
Calv. Lex. 

COMMUNI A. —(1) Common (q. v.) ( 2 ) 

Communities; towns incorporated by royal 
charter. 

COMMUNIA PLACITA NON TEN- 
ENDA IN SCACCARIO. —An ancient 
writ directed to the treasurer and barons of the 
exchequer, forbidding them to hold pleas be¬ 
tween common persons (i. e. not debtors to the 
king, who alone originally sued and were sued 
there) in that court, where neither of the parties 
belonged to the same. Beg . Orig. 187, since 
superseded by 2 and 3 Wm. IV. c, 39. 

COMMUNICATION. — (1) Confer¬ 
ence of two or more prior to making an 
agreement; information ; consultation. 
( 2 ) Intercourse; connection. 

COMMUNINGS. —In the Scotch law, the 
negotiations preliminary to the entering into a 
contract. 

COMMUNIO BONORUM —* A civil 
law term signifying a community (q.v.) of goods. 

Communis error facit jus (4 Inst. 240): 
Common error makes a right. “It has been 
sometimes said,” observed Lord Ellenborough, 
in Isherwood v. Oldknow, 3 Man. & S. 396, 
“communis error facit jus ; but I say, communis 
opinio is evidence of what the law is, not where 
it is an opinion merely speculative and theoreti¬ 
cal, floating in the minds of persons, but where 
it has been made the groundwork and substratum 
of practice.” See Broom Max. (5 edit.) 139. 

COMMUNIS PARES. —In the civil law, 
a party wall. 

COMMUNIS RIXATRIX. —A common 
(female) brawler, a scold. See Common Scold. 

COMMUNIS SCRIPTURA.—A chiro¬ 
graph [q. v .) 

Communis semita, (means a public way). 2 
L<L Raym. 1174. 


COMMUNIS STIPES. —A common stock 

of descent; a common ancestor. 

COMMUNISM. —An equality of dis¬ 
tribution of the physical means of life and 
enjoyment as a transition to a still higher 
standard of justice, that all should work 
according to their capacit}' and receive 
according to their wants. 1 Mill Pol. Ec. 
248. 

COMMUNITY.— 

1 1. Generally. —A society of people 
living in the same place, under the same 
laws and regulations, and who have com¬ 
mon rights and privileges. 

2 2. In the French law. —A species of 
partnership which a mail and woman con¬ 
tract by lawfully marrying each other. 
It is conventional when regulated by express 
agreement, and legal when not so regulated 
but arising out of the marriage itself. 
Community in this sense still exists in 
Louisiana. 

Community property, (defined). 12 La. 
Ann. 598. 

COMMUTATION.— 

§ 1. In criminal law. —The substitu¬ 
tion of a lesser grade of punishment for 
that inflicted by the sentence pronounced 
upon conviction. 

$ 2. In civil matters.—The conversion of 
the right to receive a variable or periodical pay¬ 
ment into the right to receive a fixed or gross 
payment. Com mutation may be e fleeted by 
private agreement, but it is usually done under 
a statute. Thus, in England, under the Tithe 
Commutation Acts, “ a rent-charge, varying with 
the price of corn, has been substituted all over 
the kingdom for the inconvenient system of 
taking tithes in kind.” (Wms. Real Prop. 347. 
See Tithes.) Under the Copyhold Acts the 
rents, fines, heriots or other manorial rights oi 
the lord of a manor may be commuted into a 
rent-charge (either fixed or varying with the 
price of corn), together with a small fixed fine 
on death or alienation, or in various other man¬ 
ners. (Elt. Copyh. 292.) Under the Succession 
Duty Act the commissioners may commute duty 
presumptively payable for a certain sum to be 
presently paid (Stat. 16 and 17 \ ict. c. 51, $ 41. 
This power is seldom exercised unless there is 
some special reason, e. g. where the property 
subject to the duty is being sold, divided, or 
otherwise dealt with. Hans. S. D. 329); and 
under the Pensions Commutation Acts the right 
of an officer or other public servant to receive a 
pension may be commuted by the payment of a 
gross sum of money. 

Commutation, (of a sentence). 31 Ohio St 

206 . 


COMMUTATIVE. 


(247) 


COMPANY. 


COMMUTATIVE CONTRACT.— 

One in which each of tlie contracting parties 
gives ami receives an equivalent. 

Commute for tolls, (power to, must be ex¬ 
pressly conferred). 10 Pet. (U. S.) 383. 

COMPACT. —An agreement or con¬ 
tract of a formal character; a covenant, 
either between nations, States or individ¬ 
uals. 

Compact, (defined). 4 Gill & J. (Md.) 1 . 

-(svnonvmous with 11 contract ”). 8 

Wheat. (U. S.) l‘ 92; 4 Gill & J. (Md.) 5. 

-(between States, consent of congress). 

8 Wheat. (U. S.) 1 , 92. 

COMP AN AGE.—All kinds of food, ex¬ 
cept bread and drink.— Spel. Gloss. 

COMPANION OF THE GARTER. 

—One of the knights of the order of the garter. 

COMPANY.- 

I 1. In general.—A company is an 
association of persons formed for the pur¬ 
pose of some business or undertaking car¬ 
ried on in the name of the association, 
each member having the right of assign¬ 
ing his share to any other person, subject 
to the regulations of the company. A 
partnership is a company, and the word is 
also used to designate those members of a 
firm whose names do not appear in the 
firm name. 

\ 2 . Incorporated— An incorporated 
company is a corporation formed for the 
purpose of carrying on a business for 
profit. (See Association.) Such com¬ 
panies are incorporated either ( 1 ) by char¬ 
ter (q. v.) (Lind. Part. 7, 152); *( 2 ) by 
special legislative act, (Id. 156); or, (3) by 
registration under one of the public gen¬ 
eral acts relating to corporations. For a 
history of these acta, see Thr. Jt. S. Co. 14 
et seq.; Lind. Part. 8 et seq. See Companies 
Acts. 

$ 3. Unincorporated companies are 
associations of individuals not forming a 
corporation, but carrying ofi business 
under a corporate name, and having cer¬ 
tain qualities resembling those of incor¬ 
porated companies. 

To this class belong, in England, ( 1 ) compa¬ 
nies formed under the Act 7 Will. IV., and 1 Viet, 
c. 73, which enables the crown, without incor¬ 
porating a company, to confer upon it, by letters- 
patent, certain privileges, including the power 
of suing and being sued by a public officer (a. v ) 
tod limited liability (Lind. Part. 154); ( 2 ) 


companies formed under private acts of par¬ 
liament, generally with the power of suing and 
being sued by a director or other officer ( Id . 
155); (3) companies termed for banking, under 
the Act 7 Geo. IV. c. 46, and having certain 
privileges, such as that of suing and being sued 
by a public officer (Id. 162); (4) cost book com¬ 
panies (q. v.) ; (5) companies formed without 1 lie 
authority of a charter or act of parliament, and 
before 2d November, 1862, (see Companies Act, 
1862, jj 4,) consisting of a large number of mem¬ 
bers, with transferable shares, and a directorate 
for the management of the business. The ques¬ 
tion whether such companies are illegal has been 
much discussed. ( Id. 11 , 81,189 ; Thr. Jt. S. Co. 
10.) To this class belong what are sometimes 
called “ scrip companies/’ in which the members 
simply hold scrip certificates, transferable by 
delivery. Lind. Part. 128, 195. See Scrip. 

$ 4. Unlimited.—Companies are described as 
“ limited” or kt unlimited,” according as the liabil¬ 
ity of their shareholders is or is not limited. In 
the case of an unlimited company, each share¬ 
holder is liable to contribute to the debts of the 
company, to the full extent of his property 
(see Call,) but some insurance companies, 
though strictly speaking unlimited, are prac¬ 
tically limited, by the insertion, in each policy, 
of a clause restricting the claim of the assured 
to the amount remaining unpaid upon each 
share. 

\ 5. Limited.—A company is limited either 
by the amount of the share which each member 
takes in the company, and beyond which he 
therefore cannot be compelled to contribute to 
the debts of the company (company limited by 
shares), or by the amount which each member 
undertakes by the memorandum of association 
( q. v.) to contribute to the assets of the company 
in the event of its being wound up (company 
limited by guarantee); the latter mode is used 
in the case of companies supported by annual 
subscriptions, or formed on the principle of 
mutual assurance. (Thr. Jt. S. Co. 129.) There 
is a hybrid kind of company, in which the 
liability of the shareholders is limited (either 
by shares, or bv guarantee), while the liability 
of the directors or managers, or the managing 
director, is unlimited. (Companies Act, 1867, 
\\ 4 et seq.) Provision for the creation of such 
companies seems to have been considered desir¬ 
able, from a mistaken view of the nature of 
French socieics en commandite; the provision is 
a dead letter. See Commandite. 

\ 6 . Limited and reduced.—A company 
formed for profit must, if the liability of its 
members is limited, have the word “ limited ” as 
the last word in its name. (Companies Act, 
1862, 8 , 9, 41, 42; Companies Act, 1867, \ 

23.) When a company limited by shares has 
obtained the leave of the court to reduce its 
capital, the words “ and reduced” must be added 
and used as the last words of its name, for a cer¬ 
tain period to be fixed by the court. Companies 
Act, 1867, $ 10; Thr. Jt. S. Co. 214; Companies 
Act, 1887. See Reduction of Capital. 

2 7. Limited company with reserve 
capital. —Under the Companies Act, 1879, a 
limited company may create a reserve capital as 
security for its creditors, by providing that a cer- 
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tain portion of its capital shall not be capable of 
being called up except in the event of the com¬ 
pany being wound up. 

g 8. Limited banks of issue.—A bank 
of issue registered as a limited company, is not 
entitled to limited liability in respect of its notes. 
Act of 1879, \ 6 . 

g 9. Joint stock companies. —Joint 
stock companies are those having a joint 
stock or capital, which is divided into 
numerous transferable shares, or consists 
of transferable stock. (Lind. Part. 6. See 
Stock.) The term “joint stock ” was 
originally applied to those companies 
which were formed without the authority 
of any statute; and afterwards to those 
formed under various acts. Id . 5; Thr. 
Jt. S. Co. 10. 

§ 10. Public and private companies. 

—Companies are sometimes divided into 
public and private; but in this, as in many 
other instances, the word “ public ” is used 
with no definite signification; and it is ex¬ 
tremely difficult to say exactly what the 
essential character of a public company 
really is. It has, however, been decided 
that banking companies, governed by the 
7 Geo. IV. c. 46 (supra g 3), are public 
companies within the meaning of the 
Stats. 1 and 2 Viet, c 110 , § 14, (MTntyre 
v. Connell, 1 Sim. N. S. 225; enabling 
separate creditors of shareholders in pub¬ 
lic companies to obtain charging orders on 
their debtors’ shares (see Charging 
Order,)) and from that decision it would 
seem that those companies only are pub¬ 
lic which are either incorporated, or, if 
unincorporated, are endowed by the crown 
or the legislature with some special privi¬ 
leges, and are bound to make some kind 
of return or list of their members, which 
the public have a right to see. A mere 
partnership, however large, and however 
transferable its shares, is apparently not a 
public company. Lind. Part. 13. 

g 1]. Sometimes, however, “ private com¬ 
pany is used to denote a company the 
shares in which are held by a few persons 
personally acquainted with one another, 
and are not dealt with in the market. See 

Association; Corporation; Partnership. 

* 

Company, (defined). 33 Me. 32, 36. 

-- (distinguished from “club”). 13 Eng. 

L. & Eq. 589. 

- (distinguished from “corporation,” 

'partnership”). Ang. <& A. Corp. 32 n. (1). 


Company, (in a bond of indemnity). 2 
Campb. 422. 

- (in a partnership agreement). 103 

Mass. 28. 

Company, or Co., (when rejected as surplus¬ 
age). 4 Wheel. Am. C. L. 170. 

COMPANIES ACTS. —The principal 
companies acts now in force in England are, 
(1) The Companies Clauses Consolidation Acts, 
1845 and 1863, containing provisions applicable 
to companies incorporated by special acts of 
parliament, such as railway and canal compa¬ 
nies. (2) The Companies Acts, 1862 to 1879, 
regulating the incorporation, management and 
dissolution of companies formed under them. 
As the majority of modem companies are formed 
under these acts, it may be convenient to state 
generally that under their provisions any seven 
or more persons associated for any lawful pur¬ 
pose may form themselves into an incorporated 
company, with or without limited liability, by 
subscribing a memorandum of association and 
causing it to be registered at the registry of joint 
stock companies ; provision is made for meetings 
and resolutions of the members, the periodical 
returns to be made to the registrar, and for the 
winding-up of the company. (See the various 
titles; also, Articles of Association.) (3) 
There are also various miscellaneous acts relat¬ 
ing to companies, such as the Companies [Seals 
Act, 1864, enabling an English company to have 
a seal for use abroad ; and the Joint Stock Com¬ 
panies Arrangement Act, 1870, to facilitate com¬ 
promises and arrangements between creditors 
and shareholders of companies in liquidation; 
and acts relating to special kinds of companies, 
such as railway and life assurance companies. 

COMPARATIO LITER ARUM.—In 

the civil law, a comparison of writings, some¬ 
times permitted. See Comparison of Hand¬ 
writing. 

COMPARISON OF HANDWRIT¬ 
ING.—By the common law it was not 
allowable, except in a few cases, to prove 
the handwriting of a party to a document 
by a comparison between it and other 
documents proved or assumed to be in his 
handwriting. (Best Ev. 333.) This rule 
was practically abolished in England by 
the Common Law Procedure Act, 1854, 

27, 103, and 28 Viet. \ 18, (Id. 345,) and it 
has been more or less modified in the 
several States of the Union. See the stafc 
utes of the several States. 

COMPASS, MARINER'S.—An in¬ 
strument used by mariners to point out 
the course of a ship at sea. It consists of 
a magnetized steel bar called a “needle/' 
attached to a card upon which the points 
of the compass are drawn and supported 
by a fine pin, upon which it turns freely 
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in a horizontal plane. The needle (subject 
to some variations) always points to the 
north.— Wharton. 

Compass, (defined). 4 Com. Dig. 733 n. (<>)■ 

COMPASSING-.—Imagining or contriv- 
eg. 

Compassing, (in treason). 1 Hale P. C. 107. 

COMP ATERNITY.—Spiritual affinity. 

COMPATIBILITY.—Such harmony 
between the duties of two offices that they 
may be discharged by one person. Bou- 
vier. 

COMPEARANCE.— A Scotch law term 
Bignifying an appearance for a defendant by 
counsel.— Bell Diet. 

Compel and force, (means active force). 1 
Car. & P. 301, 302. 

COMPELLATIVUS. —An adversary or 
accuse r. 

Compelled legally, (defined). 3 Pick. 
(Mass.) 429. 

Compendia sunt dispendia (Co. Litt. 
t05): Abbreviations are detriments. 

COMPENDIUM. —An abridgment 
(q. v.) 

COMPENSACION. —In the Spanish 
law, the extinguishment of a debt in favor of A. 
against B., by one of equal dignity in favor of B. 
against A. 

COMPENSATIO C RIMINI S.— Com¬ 
pensation of guilt. A terra nsed by the canon¬ 
ists. Where husband and wife had both been 
guilty of adultery, there was, according to the 
doctrine of the Canon Law, a compensatio crim - 
inum y i . e. the guilt of the one was neutralized 
bv that of the other, and both were restored to 
the position of innocent persons, i. e. neither 
could have a divorce. This doctrine has been 
held not to be part of the law of England. 
Hope v. Hope, 1 Swab. & T. 94; S. C. 27 L. 
J. P. & M. 43. But Bee Seaver v. Seaver, 2 
Swab. & T. 665. t 

The doctrine is fully sustained in America, 
and the plea setting up the plaintiff's adultery 
is called “ the plea of recrimination.” 

COMPENSATION.— 

1 1. Generally.—A recompense or re¬ 
ward for some loss, injury or service, 
especially when it is given by a statute. 
Thus, acts for the construction of railways 
and other public works provide for the 
payment of compensation to the owners 


of land taken compulsorily for the pur¬ 
poses of the works. See Eminent Domain 
{ 2. Vendor and purchaser. —In 
agreements between vendors and pur¬ 
chasers of real estale, it is usual to stipu 
late that errors, misdescriptions and 
omissions in the particulars of sale or 
description of the property, shall not 
avoid the sale, hut be the subject <>t com¬ 
pensation. But such a stipulation will 
not protect the vendor in the case of a 
misdescription arising from fraud or gross 
negligence, or of such a nature that in the 
absence of it the purchaser would pre¬ 
sumably not have entered into the con¬ 
tract at all. Dart Vend. 134 cl seq. See 
In re Arnold, 14 Ch. D. 270. 

§ 3. As to the doctrine of compensation 
with reference to questions of equitable 
election, see Election. 

Compensation, (defined). 2 Dali. (U. S.) 
304, 315; 15 Cal. 117; 8 Nev. 165; 3 Pittsb. 
(Pa.) 504, 517 ; 3 Wheel Cr. Cas. 100, 148. 

-(the different kinds). 16 La. Ann. 181. 

-(distinguished from “ salary ”). 76 Ill. 

548, 552. 

-(in State constitution). 15 Cal. 117 ; 

3 Stockt. (N. J.) 106; 9 Yr. (N. J.) 155; 14 
Ohio 147, 175. 

- (in law of eminent domain). 42 Ala. 

83; 34 Miss. 227; 36 Id. 300; 2 Harr. (N. J.) 
25, 47 ; 15 Barb. (N. Y.) 255. 

-(just, defined). 8 Nev. 165. 

- (just, to solicitor). 1 Den. (N. Y.) 

508. 

-(of officer). 76 Ill. 548. 

-(private property not to be taken 

without). 2 Dali. (U. S.) 304, 315. 

-(trustee is not entitled to, for personal 

trouble and time). 5 Madd. 90; 3 P. Wm 
248, 251. 

COMPERTORIUM.—A judicial inquest 
in the civil law, made by delegates or commis¬ 
sioners to find out and relate the truth of a 
cause. Paroch. Antiq. 575. 

COMPERUIT AD DIEM.--He ap¬ 
peared at the day. A plea in an action of debt 
on a bail bond. 

COMPETENCY—COMPETENT.— 
\ 1. Of witness. —A person is said to 
be competent to testify, or a competent 
witness, when he is allowed by law to give 
evidence on a trial or other judicial in¬ 
quiry. The question of a witness' com¬ 
petency may arise either with reference to 
his ability to give evidence generally (ab¬ 
solute incompetency), or with reference to 
a particular fact or inquiry (relative incom- 



COMPETENT. 


(250) 


COMPOSITION. 


petency). Thus an idiot is not competent 
to give evidence at all, while a person 
accused of a crime is not competent to 
give evidence as to it; nor is the husband 
or wife of such a person. (Best Ev. 188 
p.tseq.; Omychund v. Barker, 1 Atk. 21.) 
This is the English rule; in many of the 
States it has been relaxed, and in some 
abolished. Competency is of course a 
different thing from credibility (q. i>.) 

3 2. Of evidence. —Competency of evi¬ 
dence, is that quality which in law renders 
the evidence, whether written or otherwise, 
proper to be adduced on the trial before 
the jury or the court. 

3 3. In the French law, competency, as 
applied to a court, means its right to exercise 
jurisdiction in a particular case. 

Competent, (in fire insurance policy). 48 
Ill. 31. 

-(in probate act). 23 Cal. 476. 

Competent authorities, (persons who exer¬ 
cised granting power from the crown). 8 Pet. 
(U. S.) 436. 

Competent court, (in debtor’s act). 1 C. P. 
D. 169, 174. 

Competent jurisdiction, (in a statute). 4 
Ind. 355. 

Competent party, (to complete a railroad). 
35 Mich. 241. 

Competent to dispose by will, (when does 
not depend on mental capacity). Wilberf. Stat. 
L. 140. 

Competent witness, (defined). 4 Desau. 
(S. C.) 274. 

- (who is, to a will). 6 Taunt. 220. 

COMPETITION.— In the Scotch law, a 
contest among rival creditors.— Bell Diet . 

COMPILATION. —A work composed 
of selected extracts from other works, 
methodically arranged; a digest ( q . v.) is 
a compilation, but an abridgment (q. v.) is 
not, as it is (generally) a condensation of a 
single work. 

Compilation, (distinguished from “abridg¬ 
ment”). 4 McLean (U. S.) 306, 314. 

COMPLAINANT. —One who urges a 
suit or commences a prosecution against 
another. 

COMPLAINT.— 

3 1. In criminal law. —An accusation 
( q . v.) of crime, before a competent officer, 
with an offer to prove the same to be true. 

3 2. In code practice. —The first plead¬ 
ing on the part of the plaintiff in a civil 
action. 


3 3. In English practice. —In proceedings 
before justices of the peace to obtain an order 
for the payment of money, the proceedings are 
commenced by a complaint, which is a statement 
of the facts of the case made by the complainant 
or person aggrieved, sometimes in writing, some¬ 
times verbally. Stone Just. 75. 

3 4. As to bills of complaint, see that title. 

Complaint, (defined). 2 Chit. Gen. Pr. 155. 

-(before a magistrate). 11 Pick. (Mass.) 

436. 

-(in a statute). 107 Mass. 194. 

-(in crimes act, means under oath). 16 

Me. 117. 

-(when iucludes “indictment”). 107 

Mass. 194. 

Completed, (defined). 3 Jones (N. C.) L. 
517. 

-(a house, when). 115 Mass. 300. 

- (a railroad, when). 34 Mich. 328. 

- (a street, when). 12 Cush. (Mass.) 574. 

COMPLICE. —One who is united with 
others in an ill-design; an associate; a confeder¬ 
ate; an accomplice (q. v.) 

COMPOS MENTIS. —Of sound mind. 
See Non Compos Mentis. 

Compos mentis, (explained). 8 Mass, 130. 

- (in the constitution, defined). 1 

Whart. (Pa.) 52, 55. See Non Compos Mentis. 

COMPOSITIO MENSURARUM.- 

The title of an ancient ordinance for measures, 
not printed.— Wharton. 

COMPOSITION.— 

3 1. Generally. —In its widest sense, 
composition is an arrangement between 
two or more persons for the payment by 
one to the other or others of a sum of 
money in satisfaction of an obligation to 
pay another sum differing either in 
amount or mode of payment. Composi¬ 
tion also signifies the sum so agreed to be 
paid. See Compound. 

3 2. Compositions are generally entered 
into by a person who is unable to pay all 
his debts in full, and whose creditors have 
agreed to accept a certain proportion of 
their debts, and release him from the rest, 
either absolutely or conditionally on the 
composition being duly paid. Such an 
arrangement is sometimes entered into by 
a deed, called a “ composition deed ” (q. v.) 

I 3. In bankruptcy.— In England, the 
creditors in a bankruptcy, may, by special resolu¬ 
tion, sanction the acceptance of a composition 
offered by the bankrupt, but the terms must be 
sanctioned bv the court. Bankr. Act, 1869, 3 28. 

3 4. The creditors of a debtor unable to pay 
his debts, may, without any proceedings m 
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bankruptcy, by an extraordinary resolution, re¬ 
solve that a composition shall be accepted in 
satisfaction of tlioir debts; certain formalities as 
to notice, Ac., have to be eoinplieil with, and the 
debtor is required to present a statement ot his 
assets and debts. If properly passed, the resolu¬ 
tion. with the statement, is registered in the 
Court of Bankruptcy, and is then binding on 
all the creditors named in the debtor’s statement; 
the composition may be enforced by motion to 
the court, {Id I 126.) Proceedings by com- 
jKisition under section 126 somewhat resemble 
proceedings by liquidation (g. r.) ; but in the 
ctvse of a composition, the property of the debtor 
is not taken out of him and vested in a trustee, 
nor distributed in the same manner in bank¬ 
ruptcy as is the (‘use in liquidation, for the 
debtor must be left in possession of his property 
to enable him to pay the composition. In re 
Adams, L. R. 11 Eq. 204; In re Kearly & Clay¬ 
ton, 7 Ch. D. 615; Breslauer v . Brown, 3 App. 
Cas. 672. 

I 5. Real composition. —In the law of 
tithes any owner of land may claim exemption 
from tithes in respect of that land by reason of a 
real composition, which is an agreement made 
between him and the incumbent, with the con¬ 
sent of the ordinary and the patron, that the 
land shall for the future be discharged from 
payment of tithes by reason of some land or 
other real recompense given in lieu and satisfac¬ 
tion thereof. 2 Steph. Com. 727 ; Stat. 2 and 3 
Will. IV. c. 100, \ 2. 

\ 6. In patent law.— A mixture of 
various materials, or chemical combina¬ 
tion of such materials, for which, so com¬ 
bined, or for the process, a patent is asked. 

Composition, (defined). Hob. 178, 179. 

-(compounding a popular action is). 

2 Johns. (N. Y.) 405. 

-(deed of). 12 Pet. (U. S.) 178; 15 

Wend. (N. Y.) 351; 4 Barn. & Aid. 691, 695; 
4 Bam. & C. 506, 511; 4 East 373, 384; 1 Esp. 
236 ; 2 T. R. 763 ; 4 Id 166; 6 Id 263. 

Composition, liquor, (in a statute). 3 
Harr. (N. J.) 321. 

Composition, musical, (in a declaration). 
1 Chit. 24. 

Composition of a demand, (defined). 2 
John*. (N. Y.) 405. 

COMPOSITION DEEDS.— 

\ 1. In the most general sense of the 
word, a composition deed is one executed 
by a debtor and his creditors, or a majority 
of them, for the purpose of winding-up the 
debtor’s estate without recourse to the 
court. Thus, a debtor may by deed assign 
all his property to trustees in trust, to 
realize it and distribute the proceeds 
ratably among the creditors, or to pay 
them a stated composition ( q . v.) Such a 
a deed is an act of bankruptcy ( q . -y.) 

i 2. In the stricter meaning of the term, 
a composition deed is one by which the 


debtor, either alone, or in conjunction 
with a surety, covenants to pay n stated 
composition to his creditors. This is fol¬ 
lowed by a declaration by the creditors, 
that they will accept the composition in 
full discharge of their claims. Davids. 
Conv. v. (2) 518. 

g 3. Composition deeds are not often entered 
into in England, except for the purpose of carry¬ 
ing out a resolution for composition, under Sec¬ 
tion 126 or Section 28 of the Bankruptcy Act, 
1869, because if the concurrence of all the cred¬ 
itors is not obtained, the deed is not binding on 
the minority creditors who do not join, and there¬ 
fore they have to be paid in full. See Bank¬ 
ruptcy ; Insolvency ; Inspectorship Deeds ; 
Letter of License ; Liquidation. 

COMPOST. —Several sorts of soil or 
earth, and other matters mixed, in order 
to make a superior sort of mould for fer¬ 
tilizing land. 

Compost, (defined). 2 Chit. 655, 656. 

COMPOUND.— 

$ 1. To compound for a debt is for a 
debtor and creditor to agree that the cred¬ 
itor shall accept a composition or smaller 
sum in discharge of the original debt, e. g. 
on the ground of the debtor’s inability to 
pay the whole. See Accord and Satisfac¬ 
tion; Composition. 

§ 2. To compound for a debt in England, 
under a debtor’s summons ( q . v.) f is to arrange 
for the payment of it to the satisfaction of the 
creditor; thus, agreeing for securing the debt is 
compounding for it in this meaning. Robs. 
Bank. 145. 

§ 3. Compounding* felony, or penal 
action. —In criminal law, to compound a 
felony is to enter into an agreement, for a 
valuable consideration, not to prosecute a 
person for felony, or to show him favor in 
a prosecution, as where a person takes 
back goods which have been stolen from 
him, upon agreement not to prosecute. 
It is a misdemeanor (g. v.) (4 Steph. Com. 

232, 234.) It is also a misdemeanor to 
compound an action or information under 
a penal statute without leave of the court. 
Stat. 18 Eliz. c. 5; Steph. Crim Dig. 94. 

Compound, (a debt). 2 Johns. (N. Y.) 405, 
408. 

Compound debts, (in power of attorney). 1 
Taunt. 347. 

- (power to, by assignee). 4 Paige 

(N. Y.) 23, 41. 

COMPOUND HOUSEHOLDER.—By 
the Stat. 59 Geo. HI. c. 12, \ 19, reciting that 
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the payment of poor's rates was greatly evaded 
by houses being let out in separate apartments 
or for short terms, it was enacted that it should 
be lawful to rate the owners of such houses instead 
of the occupiers. As the effect of this was to 
keep the names of the occupiers off the rate¬ 
books, and thus deprive them of their municipal 
and parliamentary franchise, the Stats. 14 and 

15 Viet. c. 14, and 21 and 22 Viet. c. 43, enacted 
that such occupiers should have the same privi¬ 
leges as if they were themselves rated to the 
relief of the poor, provided that the rates were 
paid either by them or the owner. Such persons 
are called “compound householders." See, also , 
Stats. 30 and 31 Viet. c. 102; 32 and 33 Viet. c. 
41; 41 and 42 Viet. c. 26, $ 14. 

COMPOUND INTEREST.— -Inter¬ 
est upon interest, i. e . when the interest of 
a sum of money is added to the principal, 
and thus bears interest itself, thus becom¬ 
ing a sort of secondary principal. See 
Interest. 

4 

Compound interest, (defined). 11 Conn. 
487. 

- (what constitutes in an account cur¬ 
rent). 3 Hen. & M. (Va.) 89. 

-(what is not). 1 N. H. 179, 183; 5 

Paige (N. Y.) 98, 103. 

- (taking of, not usury). 1 Wend. (N. 

Y.) 521; 8 Wheel. Am. C. L. 257. 

Compound offences, (in crimes act). 48 
Iowa 370. 

COMPOUNDER. —In Louisiana, the 
maker of a composition, generally called 
the “amicable compounder.” 

COMPOUNDING A FELONY.— 

See Compound, \ 3. 

Compounding a felony, (what constitutes). 

16 Mass. 91; 5 N. H. 553. 

Compounding a popular action, (defined). 

2 Johns. (N. Y.) 406. 

COMPRA Y VENTA —In Spanish law, 
purchase and sale. See Partid. pt. 3, tit. xviii. 
11, 56 et seq. 

COMPRINT. —A surreptitious printing 
of another bookseller's copy of a work, to 
make gain thereby, which was contrary to 
common law, and is Illegal.— Wharton. See 
Copyright. 

Comprised, (in a statute). L. R. 5 H. L. 
656. 

COMPRIVIGNI.—In the civil law, chil¬ 
dren by a former marriage, (individually called 
privigni, or privignee,) considered relatively to 
each other. Thus, the son of a husband by a 
former wife, and the daughter of a wife by a 
former husband, are the comprivigni of each 
other.— BurrilL 


COMPROMISE. —An arrangement 
arrived at, either in court or out of court, 
for settling a dispute upon what appears 
to the parties to be equitable terms, having 
regard to the uncertainty they are in re¬ 
garding the facts, or the law and the facts 
together.— Brown . See Accord and Satis¬ 
faction; Compound. 

Compromise, (offer to, what is). 5 Rawle 
(Pa.) 134, 136. 

- (offer to, rule concerning). 12 Pet. 

(U. S.) 84. 

COMPROMISSARIUS. —An arbitrator. 

Compromissarii sunt judices (Jenk. 
Cent. 128): Arbitrators are judges. 

COMPROMISSUM. —A submission to 
arbitration. 

COMPTE ARRETE. —An account stated 
in writing, and acknowledged to be correct on 
its face bv the party against whom it is stated. 
9 La. Ann. 484. 

COMPTROLLER.— 

§ 1. In English law.— One who ob¬ 
serves and examines the accounts of col¬ 
lectors of public money; an officer of the 
royal household. 

I 2. In American law. —A national, 
State, or municipal officer, charged with 
certain duties respecting the financial 
affairs of the power appointing him, 

COMTROLLER IN BANK¬ 
RUPTCY. —An officer in England, whose 
duty it is to receive from the trustee in each 
bankruptcy his accounts and periodical state¬ 
ments showing the proceedings in the bank¬ 
ruptcy, and also to call the trustee to account for 
any misfeasance, neglect, or omission in the 
discharge of his duties. Robs. Rank. 13 ; Bankr. 
Act, 1869, § 55. 

COMPULSION. — See Coercion; Dur¬ 
ess ; Undue Influence. 

COMPULSORY.—In ecclesiastical pro¬ 
cedure, a compulsory is a kind of subpoena to 
compel the attendance of a witness. (Phillim. 
Ecc. L. 1258.) As to compulsory pilotage, see 
Pilotage; and as to compulsory powers, see 
Power. 

Compulsory payment, (what is). 7 Barn 
& C. 73, 84. 

COMPURGATOR— One who, by oath, 
justifies another's innocence. The compurgators 
mentioned in Anglo-Saxon records, have been 
supposed to be the origin of trial by jury. 
(Com. Abr.)— Dxl Cange . 
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COMPUTATION.—The true and indif¬ 
ferent construction of time, so that neither the 
one party shall do wrong to the other, nor the 
determination of limes referred at large, be taken 
one way or other, but computed according to the 
just censure of the law.— Tenues de la Ley. 

COMPUTO, COMPUTUS.—A writ to 

compel a bailiff, receiver, or accountant, to yield 
up his accounts, founded on the Stat. of West¬ 
minster 11. c. 12. It also lies against guardians. 
(Rt'p. Grig. 135.) The rule to compute is 
abolished bv Com. Law Pro. Act, 1852, '$ 92. 

CON BUENA FE.—In Spanish law, 
with (or ini good faith. White New Recop., b. 
2 , tit. 2 , eh. S. 

CONACRE.—In Irish practice, the pay¬ 
ment of wages in land, the rent being worked 
out in labor at a money valuation.— Wharton. 

Conatus quid sit, non deflnitur in 
jure 1 2 Buis. 277): What an attempt is, is not 
deliued in law. 

Conceal, (defined). 57 Me. 334, 339. 

•- (identical with “harbor,” in fugitive 

6 lave laws). 3 McLean (U. S.) 631, 643; 26 
Ga. 593. 

- (distinguished from “harbor,” as re¬ 
spects fugitive slaves). 24 Ala. 71. 

-(in a statute). 3 McLean (U. S.) 631; 

1 Mas. t U. S.) 1 . 

- (in statute of limitations). 27 Ind. 

429. 

Concealed, (in a statute). 12 Wheat. (U. S.) 
486, 4S7, 493. 

- (not synonymous with “lying in 

wait”). 55 Cal. 207. 

- (when real property deemed to be). 

4 Cush. (Mass.) 448, 453. 

Concealed weapons, (defined). 31 Ala. 
387. 

Concealed with intent to avoid pro¬ 
cess, (in attachment act). 15 Wend. (N. Y.) 
461, 462. 

CONCEALER.—In JEnglish law, conceal¬ 
ers are pei-sons who, having obtained grants 
from the crown of all “concealed” or “forfeited 
lands” within a parish or other area, proceed to 
bring actions against and otherwise harass the 
persons or bodies holding lands upon charitable 
trusts connected with church purposes. Thus, 
by letters-patent under the great seal, dated at 
Gorham burge, the 24th of July, 1570, (12 Eliz.) 
her majesty promised to grant to Sir Thomas 
Wentworth, Knight, Lord Wentworth, ... all 
and so many of all such her majesty’s lordships, 
manors and other hereditaments and advowsons 
to the same belonging within the realm of Eng¬ 
land and the dominions of the same, as then or 
at that time were concealed, subtracted or un¬ 
justly detainerl from her majesty. (Attorney- 
General v. Webster, L. R. 20 Eq. p.484.) Such 
grants are not usual at the present day. 

CONCEALING- BIRTH.—Endeavoring 
to conceal the birth of a child by any secret dis¬ 
position of its dead body, is a misdemeanor pun¬ 


ishable in England by two years’ imprisonment 
with hard labor, (Stepli. Crim. Dig. 155; Russ. 
Cr. 1 ; Stat. 24 and 25 Viet. ch. 100, g 60;) and 
in this country by short terms of imprisonment 
varying somewhat in the different States. 

Concealing birth, (in a statute). 1 Chit. 
Gen. Pr. 35. 

Concealing smuggled goods, (liability 
for). 1 Cromp. & J. 220. 

Concealing stolen goods, (is a stealing). 
5 Binn. (Pa.) 617, 630. 

CONCEALMENT. —The failure of a 
party to a contract to disclose a fact re¬ 
lating to it. 

3 1. Simple. —As a general rule, simple 
concealment, or rather non-disclosure, has 
no effect on the validity of the contract, 
(New Brunswick, &c., Co. v . Conybeare, 9 
H. L. Cas. 711,) but in certain cases it has. 
Thus, in the contract of marine insurance, 
concealment of a material fact, though 
made without any fraudulent intention, 
makes it voidable at the insurer’s election. 
Maud & P. Mer. Sh. 398; Sm. Merc. L. 
394. See Insurance. 

§ 2. Fraudulent. —Willful or fraudulent 
concealment is where the concealment 
amounts to fraud (q. v.) This occurs 
where a person lias been induced to enter 
into a contract or the like by means of the 
concealment by the other part)' of a fact 
of which he was aware, and which if dis¬ 
closed would have prevented the first party 
from entering into the contract. The effect 
of fraudulent concealment is to make the 
contract voidable at the option of the party 
deceived. Central Ry. Co. of Venezuela v. 
Kisch, L. R. 2 H. L. 120; Oakes v. Tur- 
quand, Id. 344. 

$ 3. Active concealment is where one 
party takes means to conceal a defect, or 
otherwise prevent the other party from 
learning a material fact; or makes a state¬ 
ment true in terms as far as it goes, but 
keeps silence as to other things which if 
disclosed would alter the whole effect of 
the statement, so that what is in effect told 
is a half-truth, equivalent to a falsehood; 
or allows the other party to proceed on an 
erroneous belief to which the acts of the 
concealing party have contributed. (Poll. 
Cont. 473; Benj. Sale 384; Peek v . Gurney, 
L. R. 6 H. L. 392; Keates v. Earl Cadogan, 
10 C. B. 591; 20 L. J. C. P. 76.) The gen¬ 
eral rule is, that where a person is induced 
to enter into a contract by active conceal- 
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ment of a material fact, he is entitled to 
rescind the contract, and (in some cases) 
to bring an action for misrepresentation or 
deceit. Peek v. Gurney, L. R. 6 H. L. 391, 
403. 

2 4. Concealment of title deeds, &c. 

—Concealment is also in some cases a 
criminal offence; as where a vendor or 
mortgagor of real or personal property 
fraudulently conceals any material title 
deed or incumbrance affecting the prop¬ 
erty. Such an offence is, in some jurisdic¬ 
tions, a misdemeanor, punishable with 
imprisonment and hard labor. Stats. 22 
and 23 Viet. ch. 35, 2 24; 23 and 24 Viet, 
ch. 38, 2 8. See Fraud; Misrepresenta¬ 
tion. 

Concealment, (defined). 3 Houst. (Del.) 
474, 475. 

-(by a debtor, of his property). 5 Gray 

(Mass.) 159. 

—— (of a deed). 8 Pet. (U. S.) 38. 

- (of goods, what is not). 12 Wheat. 

(U. S.) 486. 

-(of a larceny). 13 Ind. 324. 

-(in attachment law). 1 Biss. (U. S.) 

57; 23 Ill. 66 ; 1 Duv. (Ky.) 342. 

-(in insurance law). 12 Cush. (Mass.) 

416, 425. 

OONOEDO.—I grant. A word used in old 
Anglo-Saxon grants, and in statutes merchant. 

CONCEPTUM.—Theft, where the prop¬ 
erty stolen was found upon the thief in the 
presence of witnesses. 

Concerns, (devise of all). Cas. t. Talb. 286. 

Concerns, adjust all, (power to, construed). 
8 Wend. (N. Y.) 494, 498. 

CONOESSI.—I have granted. A word 
anciently of frequent use in conveyances, but in 
modern times supplanted by the English word 
“grant.” In the plural form, concessimus , it ap¬ 
pears in Magna Charta. 

Concessi, (when implies a warranty). 2 Cai. 
(N. Y.) 188, 194. 

CONCESSIO.—In old English law, a 
grant. 

Concessio per regem fieri debet de 
certitudine (9 Co. 46) : A grant by the king 
ought to be made from certainty. 

Concessio versus concedentem la- 
tam interpretationem habere debet 
(Jenk. Cent. 279): A grant ought to have a lib¬ 
eral interpretation against the grantor. 

CONCESSION.—A grant; a privilege 
granted by a government to do certain 
things within its territory, as to construct 
canals, railways, &c.; French and Spanish 
grants in Louisiana. 


CONCESSIT SOLVERE.— A form of 
action of debt on simple contract which lies by 
custom in the Mayors’ Courts of London and 
Bristol; the declaration is to the effect that the 
defendant on a fictitious date, in consideration 
of divers fictitious sums of money before that 
time due and owing from him to the plaintiff, 
and then in arrear and unpaid, granted and 
agreed to pay ( concessit solvere) to the plaintiff 
the sum sued for, but has not done so. (1 Wms. 
Saund. 94 (Turbill’s Case). See the form, Brand. 
For. Att. 159.) It is said to have the advantage 
of being “a more comprehensive count than 
almost any other,” (Brand. For. Att. 76; Cand. 
Pr. 139;) and is therefore usually adopted in 
proceedings in foreign attachment, in which 
most of the other steps are equally full of fic¬ 
tions. See Foreign Attachment. 

CONCESSOR.—A grantor. 

CONCESSUM .—Granted; conceded ; 
allowed. A term of frequent occurrence in the 
old books, denoting the assent of the court to the 
doctrine or position laid down on the argument 
of a cause.— BurrilL 

CONCESSUS.—A grantee. 

CONCILIUM.— (1) A council. (2) In pro¬ 
ceedings on a writ of error in a criminal case, in 
England, a rule directing the case to be put down 
in the paper for argument is obtained as soon as 
the joinder in error is filed. This rule is called a 
“rule for a concilium” (Archb. Cr. PI. 205 ; dies 
conciliiy a day to hear counsel.) Formerly a 
similar rule was required in a civil action when 
issue had been joined on demurrer. Tidd Pr. 
737. See Joinder; Writ of Error. 

CONCILIUM ORDINARIUM. — In 

Anglo-Norman times, an executive and residu¬ 
ary judicial committee of the Aula Regis ( q . t>.) 

CONCILIUM REGIS.— An ancient 
English tribunal, existing during the reigns of 
Edward I. and Edward II., to which was re¬ 
ferred cases of extraordinary difficulty. Co. 
Litt. 304. 

CONCIONATORES. —Common council- 
men, freemen. 

CONCLUDE, —To bar or estop ( q . v.) 
Co. Litt. 37 a, 170 a. 

Conclude, (in a statute). 2 Mass. 470. 

Concluded, (agreement must be, to become 
a contract). 3 Wheel. Am. C. L. 340. 

CONCLUSION — 

2 1. Generally.—An irrebuttable pre¬ 
sumption or rule of law (see Presump¬ 
tion) ; an estoppel ( q . v.) 

2 2. Of pleading*.—In the common law 
practice, that part of a pleading by which 
the party offered that the issue raised 
should be tried by a jury was called a 
“conclusion to the country.” Steph. Pl. 

(5 edit.) 79. See Country. 
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$ 3. Under the old English admiral tv prac¬ 
tice. a party who had a right to plead further, 
might, it he thought tit, tile what was called a 
“ conclusion,'* hv which he denied the statements 
in the preceding pleading, and prayed that the 
pleadings might be concluded. (Wms. cfe B. 
Adm. 249.) It answered to what is now called 
a “ joinder of issue ” yq. r.) 

§ 4 Of indictment.- -The last phrase 
in an indictment, such as “ contrary to the 
form of the statute, ,f (fee., or “contrary to 
the peace and dignity/' (fee. 

CONCLUSION TO THE COUN¬ 
TRY— Conclusion, \ 2. 

Conclusive, (in an agreement). 4 Yeates 
(Pa.) 551. 

-(in a statute). 1 Wheel. Cr. Cas. ,381, 

383. 

Conclusive and final, (in a rule of refer¬ 
ence). 5 Binn. (Pa.) 387, 389. 

CONCLUSIVE EVIDENCE.—Evi 

dence so weighty and convincing that it 
cannot be explained or contradicted by 
any other evidence ; evidence which deter¬ 
mines the question at issue. 

Conclusive evidence, (defined). 16 Abb. 
i N. Y.) Pr. 301; 6 Mass. 280; 1 Robt. (N. 
Y.) 121. 

Conclusive in the premises, (in a statute). 
1 Wend. (N. Y.) 370, 374. 

CONCLUSIVE PRESUMPTION. 

—Aii irrebuttable presumption. “Con¬ 
clusive presumptions are rules determin¬ 
ing the quantity of evidence requisite for 
the support of any particular averment, 
which is not permitted to be overcome by 
any proof that the fact is otherwise.” 1 
Greerd. Ev., \ 15. 

CONCORD. — (1) An agreement entered 
into between two or more persons, upon a tres¬ 
pass having been committed, by way of amends 
or satisfaction for the trespass. (2) In that 
species of conveyance which was formerly in 
use, called a “fine,” the word “concord” also 
occurs; and here it signifies an agreement, 
called the finis concorclice, between the parties, 
who are levying the fine of lands one to another, 
how and in what manner the lands shall pass; 
this concord is usually an acknowledgment from 
the deforciants (i. c. defendants) that the lands 
in question are the right of the complainant; 
and from this acknowledgment or recognition 
of right, the party levying the fine is called the 
“ cognizor,” and he to whom it is levied the 
“ cognizee.”— Brown . 

CONCORDAT. —-A treaty or public act 
of agreement between the pope and any prince, 
relative to some collation of benefices. 


CONCORDIA.—In old English law 
agreement, unanimity. 

4 

CONCORDIA DISCORDANTIUM 
CANONUM.— Bee Decretum Gratiani. 

Concordia parvao res crescunt et 
opulentia lites (4 Inst. 74): Small means 
increase by concord and litigations by opulence. 

CONCUBARIA.—A fold, pen, or place 

where cattle lie.— Cowell. 

CONCUBEANT.—Lying together. 

CONCUBINAGE.—( 1 ) Cohabitation cf a 
man with a woman not his lawful wife. (2) An 
inferior marriage among the Romans. (See Con- 
cubinatus.) (3) An exception against a woman 
suing for dower, on the ground that she was the 
concubine and not the wife of the man of whose 
land she seeks to be endowed. Brit. c. 107. 

Concubinage, (in statute of Crimes). 23 
Mich. 118. 

CONCUBINATUS.—A natural marriage, 
as contradistinguished from the justue nuptice , or 
jnstum matrimonium } the civil marriage.— Bou - 
vier. 

CONCUBINE.—(1) A woman who cohabits 
with a man to whom she is not married. (2) A 
sort of inferior wife, among the Romans, upon 
whom the husband did not confer his rank or 
quality. 

CONCUR.—A term used in Louisiana to 
denote a claim of a person against an insolvent's 
estate, along with other claimants. 6 Mart, (La.) 
n. s. 460. 

CONCURATOR.— In the civil law, a 
joint, or co-curator, or guardian. 

CONCURRENCE.—In the r’reneh law, 
equality of rights or privileges of several per¬ 
sons over the same thing, e. g . the right of two 
judgment-creditors, whose judgments were simul¬ 
taneously rendered, to be paid out of the pro¬ 
ceeds of land bound by such judgments. 

Concurrence, (of a voter). 59 Term. 262, 
278. 

CONCURRENT.— Acting in conjunc¬ 
tion; agreeing in the same act; con¬ 
tributing to the same event; contempora¬ 
neous. 

CONCURRENT JURISDICTION. 

—The jurisdiction of several different 
tribunals each authorized to deal with the 
same subject-matter at the choice of the 
suitor. 

Concurrent lease, (synonymous with 
Sew”). 1 Wm. Bl. 617, 625. 
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CONCURRENT WRIT.—In English 
practice, a copy of the original writ of summons 
issued in an action, the very date being the 
same; the seal bears the word “ concurrent” on 
it, and shows the date when the concurrent seal 
was impressed (i. e. issued). A concurrent writ 
is frequently issued for service out of the juris¬ 
diction.— Brown . 

Concurso, (suit in, defined). 2 La. 350, 355. 

CONCURSUS.-In the civil law, (1) a 

running together ; a collision, as concursus credi- 
torum, a conflict among creditors. (See Concur.) 
(2) a concurrence, or meeting, as concursus ac - 
tionum , concurrence of actions. 

CONCUSSIO — CONCUSSION. — In 

the civil law, extortion by threats of violence. 

CONDEMN.—(1) To sentence, or find 
guilty; (2) to take or set apart for public 
use, under the exercise of the right of 
eminent domain ; (3) to declare a vessel a 
lawful prize, or to declare her unfit for 
service. 

CONDEMNATION.—The act of a 

court of competent jurisdiction in adjudg¬ 
ing a prize or captured vessel to have been 
lawfully captured. The effect of a con¬ 
demnation is to vest the property in the 
captor, unless the court, either before or 
alter condemnation, orders it to be sold 
or delivered up on bail, in which case the 
proceeds of sale or appraised value take 
the place of the property itself. See Cap¬ 
ture ; Condemn ; Prize Courts. 

CONDEMNATION MONEY. — The 

party who fails in a suit or action is sometimes 
said to be condemned in the action, whence the 
damages to which such failure has made him 
liable used to be frequently called “ condemna¬ 
tion money.” 

Condemnation money, (in an appeal bond). 
6 Blackf. (Ind.) 8 . 

CONDESCENDENCE.—In the Scotch 
law, a part of the proceedings in a cause, setting 
forth the facts of the case on the part of the 
pursuer or plaintiff. 

CONDICTIO.—In the Roman law, a 
personal action, the following being the 
principal kinds: 

Condictio certi. —An action upon a dis¬ 
tinct or certain promise, or stipulation, to do a 
thing named. 

Condictio ex lege. —An action where a 
new law provided a remedy but prescribed no 
particular form of action for its enforcement. 

Condictio furtiva, (or rei furtivse.) — 
An action for the recovery of stolen property, 
against the thief or his heir. 


Condictio indebitati.—An action to re¬ 
cover back money paid by mistake, similar to 
our action for money received. 

Condictio sin© oausa.—An action to 
recover back a thing given or promised without 
consideration, or where the consideration had 
failed. 

CONDITIO.— A condition ( q . v.), used 
in such phrases as— 

Conditio beneficialis, quse statum 
construit, benign© secundum verbo- 
rum intentionem ©st interpretanda; 
odiosa autem, quaB statum destruit, 
stricte secundum verborum proprie- 
tatem accipienda (8 Co. 90): A beneficial 
condition, which creates an estate, ought to be 
construed favorably, according to the intention 
of the words; but a condition which destroys an 
estate is odious, and ought to be construed strictly 
according to the letter of the words. 

Conditio dicitur, cum quid in casum 
incertum qui potest tendere ad esse 
aut non esse, confertur (Co. Litt. 201): It 
is called a condition, when something is given 
on an uncertain event, which may or may not 
come into existence. 

Conditio illicita habetur pro non 
adjecta : An unlawful condition is deemed as 
not annexed. 

Conditio preecedens adimpleri de¬ 
bet priusquam sequatur effectus (Co. 
Litt. 201): A condition precedent must be ful¬ 
filled before the effect can follow. 

CONDITION.-latix : conditio . 

g 1. In general.—A condition is a dec¬ 
laration or provision which makes the 
existence of a right dependent on the hap¬ 
pening of an event, or the performance of 
an act, and the right is then called condi¬ 
tional, as opposed to an absolute right. 
Thus, if A. leaves a legacy in the following 
form i “ I give $ 1 00 to B. if he shall act a 3 
my executor,” the legacy is conditional, 
because B.’s right to the $100 is dependent 
on the fulfillment of the condition, i. e. on 
his acting as executor. 

Conditions are either true or apparent. 

I 2 . A true condition is where the 
event on which the existence of the right 
depends is future and uncertain. (Savigny, 
System, iii. 121; “ I give Blackacre to A. if 
B. shall die without leaving children.”) 

\ 3. Apparent conditions, or condi¬ 
tions merely in form, are ( 1 ) where the 
event, though unascertained, is not future, 
but is either happening at the time the 
condition is created (“if A. is now living ), 
or has already happened (“ if A. is dead ), 
( 2 ) where the event, though future, is not 
uncertain, either because it must neces- 
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garily happen (“ I give Blackacre to A. if 
R. shall die”), or because its happening 
was always impossible (infra 2 8 ); (3) 
where the condition is a mere repetition 
or expression of something implied by law I 
from the nature of the right; as if an 
estate is given to A. in tail, and if A.’s 
issue fail, then to B.: here the words, “if 
A.’s issue fail,” do not create a condition, 
being merely an unnecessary expression 
of what is implied in A.’s estate tail, which 
can only last so long as he has issue. 
Fearne Rem. 242. 

With reference to their creation, condi¬ 
tions are either express or implied. 

2 4. An express condition, or condi¬ 
tion “in deed,” is one “expressed by the 
partie in legall termes of law ” (Co. Litt. 
201 a; Shep. Touch. 117), as in the ex¬ 
amples given above. 

1 5. An implied condition, or condi¬ 
tion “ in law,” is one “ created by law with¬ 
out any words used by the partie,” (Shep. 
Touch. 117,) whether the parties-had it in 
their minds at the time or not; thus, in 
every policy of marine insurance, a condi¬ 
tion or warranty that the vessel is sea- 

m/ 

worthy is implied in law. Sm. Merc. L. 
377. Littleton (22 378 et seq.) calls condi¬ 
tional and collateral limitations “condi¬ 
tions in law.” See Limitation ; Warranty. 

With reference to their effects, conditions 
are of various kinds: 

2 6. A condition precedent is one I 
which delays the vesting of the right until 
the event happens; thus, if I give $100 to 
A. if he shall act as my executor, A.’s 
right to the legacy is dependent on a con¬ 
dition precedent, because the performance 
of it must precede his receipt of the $ 100 . 

2 7. A condition subsequent is where 
the event is to destroy or divest an exist¬ 
ing right; thus, if I give an annuity of 
$100 to C. so long as she shall remain my 
widow this creates a condition subsequent, 
because the performance of it is subsequent 
to the vesting of the right. 

2 8 . Possible — impossible. —erudi¬ 
tions are either possible or impossible. A 
condition may be impossible either ad 
initio or by matter subsequent, and in the 
latter case the impossibility may arise from 
the act of the person who is to perform the 
condition, of the person for whose benefit 


it is to be performed, of a stranger, by the 
act of God, (e. g . death,) (Co. Litt. 206a,) 
by vis major , or by a combination of these. 
Impossibility is either physical, (“If A. go 
from the church of St. Peter in Westmin¬ 
ster to the church of St. Peter in Rome 
within three hours,” Id. 206b ; Britt. 62b,) 
logical, (“ I give my land to my executors 
if they shall sell it,” Dig. xl. 4, fr. 3 d; Britt. 
62b,) or legal, where the act required is 
legally inoperative, (“If A. shall make a 
valid will during his minority.” See Co. 
Litt. 206b.) 

2 9. Independent—dependent—mu¬ 
tual. —Conditions are independent when 
they must be performed without reference 
to one another, dependent, when one has to 
be performed before the other need be per¬ 
formed, and mutual, when one party need 
not perform his condition unless the other 
is willing and ready to perform his. Leake 
Dig. 345; Jones v. Barkley, 2 Doug. 684. 

2 10 . Illegal.—A condition is illegal 
when its performance is forbidden by law, 
(“If you kill such a man I will give you 
ten shillings,” Britt. 62b,) or where it is 
against some maxim or rule of law, (as if 
I make a conveyance to a man upon con¬ 
dition that heshalljnot alien the land, this 
condition is repugnant and against* law, 
and the grantee takes the land absolutely. 
Co. Litt. 206b). These divisions are im¬ 
portant with reference to the effect of non¬ 
performance of the condition; thus, as a 
general rule, if a condition precedent is 
illegal or impossible, the right does not 
vest at all, while an illegal condition sub¬ 
sequent has no effect. (Wats. Comp. Eq, 
1107.) Again, if a condition precedent, 
which was originally possible, becomes 
impossible by the act of the person in¬ 
tended to be benefited, the right vests as 
if the condition had been performed. (Co. 
Litt. 206 b; Wats. Comp. blq. 1107. S*-e 
Litt. 2§ ^55 et seq.) As to conditions in 
restraint of marriage, see Restraint o ¥ 
Marriage. 

2 11. Conditions annexed to realty. 

—In the old writers, condition is used in 
the technical sense of a condition annexed 
to realty, which Coke defines as “a qualitie 
annexed by him that hath estate, interest, 
or right to the same, whereby an estate, 
Ac., may either be defeated or enlarged or 
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created upon an incertaine event.” (Co. 
Litt 201a.) (As to estates on condition, 
see Estate.) Formerly, “condition” in¬ 
cluded both conditions in the strict sense, 
and what are now more commonly called 
“conditional limitations,” the distinction 
being that when a freehold estate is limited 
to cease on a condition, and the condition 
happens, the person in whose favor the 
condition is reserved must make an entry 
or claim, otherwise the estate continues; 
in the case of a conditional limitation, on 
the other hand, the estate determines ipso 
facto on the happening of the event, and 
the remainder or reversion takes effect in 
immediate possession. (Co. Litt. 214b; 
Fearne Rem. 15; Leake Dig. 223. See 
Limitation.) If, however, a leasehold 
estate is granted on condition, it deter¬ 
mines ipso facto on breach of the condition 
without any entry being required, unless 
an entry is expressly stipulated. Co. Litt. 
214 b; Leake Dig. 226. 

2 12. Various other kinds of condi¬ 
tions. —Conditions are also called “ affirm¬ 
ative,” when positive; “collateral,” when 
they require the performance of a col¬ 
lateral act; “compulsory,” when express 
or imperative; “consistent,” when in 
agreement or accord with other parts of 
the transaction out of which they arise; 
“copulative,” when they are the aggregate 
of separable conditions, all of which must 
be performed; “covert,” when implied 
(see supra 2 5); “disjunctive,” when they 
require one of several things to be done; 
“inherent,” when annexed to something 
reserved in the grant; “ insensible,” or “ re¬ 
pugnant,” when inconsistent with or op¬ 
posed to the original act; “positive,” when 
they require the happening of a contem¬ 
plated event; “restrictive,” when they 
restrain or forbid the doing of an act; 
“single,” when the performance of a single 
act only is required; “void,” when of no 
effect or validity. 

2 13. Assignment of conditions.— 
Formerly, a condition was not assignable 
in any way, but by Stat. 32 Hen. VIII. c. 
34, a condition annexed to a reversion 
passes cn an assignment of the reversion. 
Wma. Real Prop. 246. See Entry, 

As to the apportionment of conditions, 
see Apportion, 2 4. 


214. Conditions of sale.— Condition is 
also used as equivalent to “ restriction ” or 
“ stipulation,” e. g. conditions of sale ( q. v.) 

2 15. Registration of conditions.— The 
English Land Transfer Act, 1875, provides for 
the registration, as annexed to registered land, 
of conditions that the land is not to be built on 
or put to a particular use, or of any other con 
ditions running with or annexed to land. 2 84. 
See Covenant. 

2 16. Conditions in the French law. 
—In French law, the following peculiar dis 
tinctions are made: (1) A condition is casuelle, 
when it depends on a chance or hazard; (2) a 
condition is potestative , when it depends on the 
accomplishment of something which is in the 
power of the party to accomplish; (3) a con¬ 
dition is mixte , when it depends partly on the 
will of the party and partly on the will of 
others; (4) a condition is stispc)isin\ when it 
is the future and uncertain event, or present but 
unknown event, upon which an ol(ligation tab^s 
or fails to take effect; (5) a condition is resold 
toivCy when it is the event which undoes an obli¬ 
gation which has already had effect as such. 

Condition, (what words create). 6 Halst. 
(N. J.) 244; 8 Cow. (N. Y.) 295, 296; 8 Com. 
Dig. 449; Cro. Car. 128; Cro. Eliz. 242. 

-{in a contract, when means “terms”). 

4 Watts & S. (Pa.) 302. 

- (in a conveyance, defined). 53 Me. 

211 . 

-(in a devise). 109 Mass. 1. 

-(in a devise, when subsequent). 3 

Pet. (U. S.) 346, 374. 

- (in a devise, when precedent). 9 

Wheat. (U. S.) 325. 

-(in a will). 5 Barn. & C. 720; L. R. 

6 H. L. 1. 

-(legacy on). 6 Paige (N. Y.) 383. 

CONDITION IN DEED.— See Con¬ 
dition, 2 4. 

CONDITION IN LAW.— See Con¬ 
dition, 2 5. 

Condition of a bond, (release of). 1 LiL 
Raym. 515, 521. 

CONDITION PRECEDENT.—See 

Condition, 2 6. 

CONDITION SUBSEQUENT — 

See Condition, 2 7. 

Condition, upon, (in an agreement). I 
Chit. Gen. Pr. 494. 

- (in a will). 24 Wend. (N. Y.) 146, 

148 ; Cro. Eliz. 919. 

CONDITIONAL.— Something which 
depends upon, or is granted subject to the 
happening or performance of a condition 
(q. v.) 
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CONDITIONAL CREDITOR. — A 

"ivil law term for 11 creditor whose right of 
action is a future one, or one in expectancy. 

CONDITIONAL FEE.— An estate 
restrained to some particular heirs, exclu¬ 
sive of others, as to the heirs of a man’s 
body, by which only his lineal descendants 
were admitted, in exclusion of collateral; 
or to the heirs male of his body, in exclu¬ 
sion of heirs female, whether lineal or col¬ 
lateral. It was called a conditional fee, 
by reason of the condition expressed or 
implied in the donation of it, that if the 
donee died without 6 uch particular heirs, 
the land should revert to the donor. But 
on the passing of the Statute of Westmin¬ 
ster II. commonly called the “Statute Be 
Bonis,” the judges determined that the 
donee had no longer a conditional fee- 
simple, which became absolute the instant 
issue was born, but they divided the estate 
into two parts, leaving in the donee a new 
kind of particular estate, which they de¬ 
nominated a “ fee-tail,” and vesting in the 
donor the ultimate fee-simple of the land 
expectant on the failure of issue, which 
expectant estate is what we now call a 
“ reversion.” And hence it is that tenancy 
in fee-tail is by virtue of the Statute Be 
Bonis . (2 B1 Com. 112.) — Wharton. 

CONDITIONAL LEGACY.— 

A bequest whose existence depends upon 
the happening or not happening of some 
uncertain event, by which it is either to 
take place or to be defeated. 1 Hop. Leg. 
(3 edit.) 645. 

Conditional liability, (in bankrupt law). 
72 Ill. 435. 

CONDITIONAL LIMITATION.— 

See Limitation. 

Conditional limitation, (defined). 16 
Me. 158; 3 Gray (Mass.) 143; 1 Steph. Com. 
278, 503. 

CONDITIONAL OBLIGATION.— 

(1) An obligation subject to a condition. 


( 2 ) In Louisiana, an implied obligation. 
See 2 La. Ann. 989, 991. 

CONDITIONAL SALE.—A sale 

which is made on condition, upon the per¬ 
formance of which the passing of title 
depends. 

Conditional sale, (defined). 44 Mo. 429. 

-(what is). 57 Ala. 53; 2 Hill (N. Y.) 

326. 

-(distinguished from “mortgage”), ft 

Ala. 24. 

CONDITIONAL STIPULATION. 

—A stipulation to perform an act upon 
condition of the happening of some event, 
or the performance of some act by the 
other party. 

Conditioned, (is a word of condition). 8 
Bam. & C. 308, 315. 

Conditioned and stipulated, (in an agree¬ 
ment). 8 Barn. & C. 316. 

Conditiones quaelibet odioaae; max- 
ime autem contra matrimonium et 
commercium (Lofft 644): Some conditions 
are odious; but those chiefly which are against 
marriage and commerce. 

CONDITIONS OF SALE.— When 
property is to be sold by auction, the terms 
on which the purchaser is to take it are 
usually specified in a document called the 
“conditions of sale,” copies of which are 
distributed among intending bidders. In 
the case of land, houses, &c., the conditions 
are usually printed with the particulars of 
sale ( q . v.) ; in the case of furniture, books, 
&c., they are usually printed at the begin¬ 
ning of the catalogue. 

Conditions of sale of real property gen¬ 
erally contain elaborate provisions as to 
the title which the purchaser is to accept, 
and the means by which it is to be 
proved. (Dart Vend. 114, 124 et seq.; 1 
Dav. Prec. Conv. 505.) On the conclusion 
of the sale the purchaser signs a memor¬ 
andum endorsed on the conditions, which 
thus form a contract of sale.* See Ab¬ 
stract of Title; Title. 


^ a-** yar * 0U3 m . at ters provided for in the tures, &c .; ( 4 ) the abstract of title to be fur- 
TOndition 5 of sale in England are principally nished, the commencement (or “root”) of title 
\‘aa‘° °'Y ng ’ (L .The conduct ot sale, the being specified, and exclusion of investigation 
i ings, <xc., and this condition is to state that of prior title; ( 5 ) the exclusion of inquiries 
e property is subject to a reserved price (if the after possible dowresses; ( 6 ) the evidence of re- 
t the vendor reserves the right citals, &c .—usually all recitals in deeds, &c n 

i w - 80 ^*he deposit money, twenty years old being made evidence, unlesp 

/nv 0 . ei V re 1D Ca ^ purchaser’s default; their inaccuracy or falsehood is otherwise demon- 
\ ) ev uation or other appraisement of fix- strated; ( 7 ) the expense? of investigating title 
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Conditions precedent and subsequent 
(defined). 67 Me. 295; 3 Wheel. Am. C. L. 
194; 2 Ves. & B. 312, 318. 

Conditions subsequent, (defined). 31 
Mich. 43. 

CONDOMINIA.—In the civil law, co- 
ownerships or limited ownerships, such as emphy¬ 
teusis, superficies , pignus, hypotheca , usus/ructus , 
usus and kabitatio . These were more than mere 
Jura in re attend, being portion of the dominium 
itself, although they are commonly distinguished 
from the dominium strictly 60 called.— Brown . 

CONDONACION.—A Spanish law term, 
signifying the remission of a debt. 

CONDONATION. —Forgiveness of a 
conjugal offence, with full knowledge of 
all the circumstances; it may be express, 
or implied from the conduct of the of¬ 
fended party, and its effect is to restore 
the offending person to the same position 
which he or she held before the offence 
was committed, so that the injured person 
cannot subsequently seek redress for it by 
proceedings for a divorce or judicial sep¬ 
aration. Browne Div. 94. See Revival. 

Condonation, (defined). 36 Ga. 286; 19 
Abb. (N. Y.) Pr. 90; 2 Robt. (N. Y.) 694. 

-(of adultery, defined). 4 Paige (N. 

Y.) 432, 436, 469. 

-(of adultery, effect of, and how 

proved). 14 Wend. (N, Y.) 637, 

CONDUCT MONEY.—Money given to 
a witness to defray his expenses of coming to, 
staying at, and returning from the place of trial. 
A witness is entitled to decline to attend or be 
sworn until his expenses have been paid or 
tendered to him. Arclib. Pr. 322. 

CONDUCTI ACTIO.—A civil law action 
in favor of the hirer ( conductor ) against the letter 
to hire ( locator ) of a thing. 

Conducting or driving, (cattle). L. R. 1 
Q. B. 259. 

CONDUCTIO.—A bailment or letting to 
hire. 

CONDUCTOR.—A hirer of a thing. 

CONDUCTUS.—A thing hired. 


CONE AND KEY. —A woman at four¬ 
teen or fifteen years of age may take charge of 
her house and receive cone and key (?. e. keep 
the accounts and keys).— Cowell. Said by Lord 
Coke to be cover and keye, meaning that at that 
age a woman knew what in her house should be 
kept under lock and key. (2 Inst. 203.)— Bon- 
vier. 

CONFARREATIO. —In Roman law, a 
sacrificial rite resorted to by marrying persona 
of high patrician or priestly degree, for the pur¬ 
pose of clothing the husband with the manus 
over his wife; the civil modes of effecting the 
same thing being coemptio (formal) and usus 
mulieris (informal).— Brown. 

CONFECTIO. —The making and execution 
of a charter, or other written instrument. 5 
Co. 1. 

Confectionery, (in an indictment). 125 
Mass. 202. 

CONFEDERACY.— 

\ 1. In political and popular lan¬ 
guage, a combination of persons for any 
purpose. 

? 2. In law, it lias the technical mean¬ 
ing of a combination for maintenance, as 
prohibited by the ordinance of conspira¬ 
tors, ( see Conspiracy,) while the term 
“ conspiracy ” was appropriated to false 
and malicious indictments. Wright Or. 
Consp. 15. 

§ 3. In equity pleading, a formal part 
of plaintiff’s bill charging the combining 
together of the defendants to injure the 
plaintiff. 

CONFEDERATION. —A league or 
compact for mutual support, particularly 
of princes, nations, or states. Such was 
the colonial government during the revo¬ 
lution. See Articles of Confederation. 

CONFERENCE.— 

\ 1. Generally, —A meeting between 
counsel and attorney or solicitor, (with or 
without the client) to discuss a question 
arising out of the business in hand. 


and making searches; ( 8 ) the ascertainment of 
the identity of the property sold with that re¬ 
ferred to in the abstract of title; (9) the provi¬ 
sions entitling or disentitling to compensation 
for errors in description or acreage of property; 
( 10 ) the date for completion by payment of resi¬ 
due of purchase money, and execution of a 
proper deed of assurance; ( 11 ) the receipt of 
rents and payment of outgoings, by whom to be 
borne, and as from what date the purchaser to 
be entitled and liable thereto respectively, with 
a provision for payment of interest by purchaser 


on his unpaid purchase money where possession 
not taken at the date appointed; ( 12 ) the deliv¬ 
ery up of title deeds, or arrangements for their 
custody and production by vendor; (13) the 
time for making objections to and requisitions 
upon the title, with a provision rescinding con¬ 
tract at vendor’s option if he is unable to re;ison- 
ably satisfy the purchaser, and the latter insists 
on being satisfied, and (14) the forfeiture of de¬ 
posit, and right of resale at purchaser's expense, 
when the purchaser is in default in not com¬ 
pleting the contract.— Brown . 
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{ 2. In parliamentary praotice, a 

conference is a mode of communicating 
important matters by one legislative house 
to the other, more formal and cere¬ 
monious than a message, and sometimes 
better calculated to explain opinions and 
reconcile differences. By a conference 
both houses are brought into direct inter¬ 
course with each other, by deputations of 
their own members; and so entirely are 
they supposed to be engaged in it, that 
while the managers are at the conference, 
the deliberations of both houses are sus¬ 
pended. (May Pari. Pr. 451.) The most 
usual occasion of a conference, is where 
one house is unable to agree to the amend¬ 
ments made by the other in a bill pending. 
Conference committees are frequently ap¬ 
pointed by the two houses of congress for 
this purpose, but the deliberations of the 
two houses are not suspended during the 
sessions of such committees. 

\ 3. In French law.—A similarity between 
two or more enactments, or legal systems. 

I 4. In international law. —Oral 
arrangements of a diplomatic character 
between representatives of two or more 
nations, sometimes resorted to in order to 
save the delay incident to written com¬ 
munications.— Bouvier. 

CONFESSING ERROR.—The 

affirmative plea to an assignment of error. 

CONFESSIO.—A confession ( q . v.) 

Confessio facta in judicio omni pro¬ 
bation© major est (Jenk. Cent. 102): A 
confession made in judgment is greater than all 
proof. 

CONFESSION.— 

\ 1. In civil procedure, a confession is a 
formal admission; thus, in England, where a 
defendant in an action alleges any ground of 
defence which has arisen after the commence¬ 
ment of the action (t\ g. the bankruptcy of the 
plaintiff ), the plaintiff may confess the defence, 
t. c. admit its validity, by delivering a confession 
of defence, which is in the nature of a pleading. 
(Rules of Court, xx. 3.) Under the old prac¬ 
tice, this was called a u confession of plea.” 
(Day s C. L. P. Acts 499.) Such a confession 
puts a stop to the action, and entitles the plain¬ 
tiff to his costs up to the defence or plea con¬ 
fessed. See Foster v. Gamgee, 1 Q. B. D. 666 ; 
Newington v. Levy, L. R. 5 C. P. 607, 6 C p’ 

m 

3 2. Under the old practice, the defendant in 
am action of ejectment might confess the action, 
t. e. admit the plaintiff 7 s claim, and so entitle 
him to judgment, by delivering a notice to that 


effect. (Day’s C. L. P. Acts 197.) Under the 
new practice, the same result is obtained by the 
defendant abstaining'from delivering a defence* 
Rules of Court, xxix. 7. See Cognovit; War¬ 
rant of Attorney. 

jj 3. In criminal law, a confession is an 
admission of guilt, made either judicially, 
i. e. in the course of a judicial proceeding, 
or not. Judicial confession may operate 
as an estoppel, and, if plenary, is sufficient 
to found a conviction, as where a prisoner 
pleads guilty. (Best Ev. 691; Rose. Cr. 
Ev. 39.) An extra-judicial confession, if 
made freely, is admissible as evidence, but 
never operates as an estoppel. Best Ev. 
693; Rose. Cr. Ev. 39. 

\ 4. Confession seems originally to have 
been applied especially to an admission by 
record. Thus a villein by confession, was 
one who had confessed himself to be a 
villein in a court of record. Litt. 1 175. See 
Approve, $ 2 ; Plea; Plenary, 

\ 5. As to confessions to priests, see 
Confidential Communications, 2 2. 

Confession, (defined). Hob. 93, 

in criminal law). 30 Cal. 151. 
of criminal under twelve years old). 
South. (N. J.) 231, 240. 

CONFESSION AND AVOID¬ 
ANCE.—A pleading is said to be in 
confession and avoidance when it con¬ 
fesses (f. e. admits) the truth of an allega¬ 
tion of fact contained in the preceding 
pleading, but avoids it (i. e. deprives it of 
effect) by alleging some new matter. Thus, 
if the declaration alleges a breach of con¬ 
tract, the defendant may confess and avoid 
by admitting the breach and alleging that 
the plaintiff has waived it; so in an action 
for assault the defendant may plead son 
assault demesne ( q . v.) ; or if a defendant in 
an action on a covenant pleads a release, 
the plaintiff may reply in confession and 
avoidance that it was obtained by fraud. 
See Hall v. Eve, 4 Ch. D. 341; Sm. Act. 66. 
Also , Traverse. 

CONFESSION OF DEFENCE,— See 

Confession, $ 1. 

CONFESSORIA ACTIO.—A civil law 
action to enforce a servitude.— Burrill. 

Confessue in judicio pro judicato 
habetur et quodammodo sua senten- 
tia damnatur (II Co. 30): A person con¬ 
fessing his guilt when arraigned is deemed to 
have been found guilty, and is, as it were, con¬ 
demned by his own sentence. 
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Confidence, (defined). 2 Pa. St. 129,133. 

- (in a devise). 19 Ves. 299 ; 1 Ves. & 

B 313 

-(in a will). 20 Pa. St. 268; 11 Ves. 

205 ; 17 Id. 255. 

-(cases in which words of, were held to 

raise trusts). 8 Com. Dig. 997. 

Confidence game, (defined). 47 Ill, 468; 
81 Id. 98. 

CONFIDENTIAL COMMUNICA¬ 
TIONS.— 

§ 1. Generally. —Communications be¬ 
tween a party and his attorney, or between 
the attorney and the counsel, made during 
and with reference to judicial proceedings, 
or in anticipation or for the purposes of 
such proceedings. Written communica¬ 
tions are privileged from production, and 
verbal communications and the contents 
of written communications are privileged 
from discovery. See Discovery; Privi¬ 
lege; Production. 

§ 2. Spiritual and medical advisers. 

—The question whether communications 
made to spiritual advisers are privileged is 
one which has never been authoritatively 
decided, though there is (for obvious rea¬ 
sons) a strong leaning towards allowing 
the privilege (Best Ev. 727 et seq.) ; com¬ 
munications to medical advisers are not 
protected from disclosure in England (Id. 
726), but in most, if not all of the States, 
such communications, when made to phy¬ 
sicians while in attendance upon the 
patient and in respect to his ailment, are 
privileged by statute; and in a few States 
such communications when made to cler¬ 
gymen are also privileged. 

{ 3. Husband and wife. —Communi¬ 
cations between husband and wife are pro¬ 
tected from disclosure, even after they are 
separated by divorce or death. Best Ev. 
732; Stat. 16 and 17 Viet. c. 83. See Privi¬ 
leged Communications. 

Confinement, (in a statute). 53 Ala. 546. 

-(of master of vessel, by crew). 1 

Cranch (U. S.) C. C. 94; 5 Mas. (U. S.) 460; 
Pet. (U. S.) C. C. 118; 1 Sumn. (U. S.) 168. 

Confirm, (in a devise). 2 Ld. Raym. 831. 

- (in friendly society act). 1 Bam. <& 

Ad. 861, 872. 

-(in State constitution). 82 N. Y. 101. 

Confirm and make over, (in a deed, suffi¬ 
cient to raise a use). 18 Johns. (N. Y.) 60, 79. 

Conflrmare est id Annum facere 
quod prius inflrmum fuit (Co. Litt. 295): 
To confirm in to make firm that which was 
before infirm. 


Conflrmare nemo potest priusquam 
jus ei accident (10 Co. 48): No person can 
confirm before the right shall fall to him. 

Conflrmat usum qui tollit abusum 
(Moore 764): He confirms a use who removes 
an abuse. 

CONFIRMATIO CHARTARUM.- 

The Stat. 25 Edw. I., a. d. 1297. This stat¬ 
ute, being in the form of a charter, was sealed 
with the king’s great seal, at Ghent, in Flanders, 
on November 5th, as appears by a memorandum 
upon the roll. It gave that security to personal 
property which Magna Charta gave to personal 
liberty. (Barr. Ob. Stat. 173.)— Wharton. 

CONFIRMATIO CRESCENS. — An 

enlarging confirmation; one which enlarges a 
rightful estate. Shep. Touch. 311. 

CONFIRMATIO DIMINUENS. —The 

converse of conjirmatio crescens (q. t.) 

Conflrmatio est nulla ubi donum 
prsecedens est invalidum (Moore 764; 
Co. Litt. 295): There is no confirmation where 
the preceding gift is invalid. 

Conflrmatio omnes supplet de- 
fectus, licet id quod actum est ab 
initio non valuit (Co. Litt. 295b): Con¬ 
firmation supplies all defects, though that which 
had been done was not valid at the beginning. 

CONFIRMATIO PERFICIENS. —A 

confirmation which makes valid a wrongful and 
defeasible title, or makes a conditional estate 
absolute. Shep. Touch. 311. 

CONFIRMATION.— 

2 1. In conveyancing . 
ance of an estate or right in esse , whereby 
a voidable estate is made sure and una¬ 
voidable, or whereby a particular estate is 
increased.” (Co. Litt. 295b.) Thus, where 
a person is disseised of land and executes 
a deed of confirmation to the disseisor, 
the estate of the latter becomes absolute. 
(Litt. I 519. For the differences between 
a confirmation and a release ( q . se£ 

Littleton, H 516 et seq.) A confirmation is 
also sometimes used when there has been 
a previous conveyance of the property to 
the grantee. 1 Dav. Prec. Conv. 72. See 
Adopt; Affirm; Conveyance; Rectify. 

\ 2. In ecclesiastical law.—The ratifi¬ 
cation by the archbishop of the election of a 
bishop by dean and chapter, under the king’s 
letter missive, prior to the investment and con¬ 
secration of the bishop by the archbishop. (25 
Hen. VIII. c. 20.) It is undecided whether 
this ceremony be, in theory, ministerial or judi¬ 
cial, ?*. e. whether the archbishop can refuse to 
confirm; in practice it has been only ministerial 
for two centuries. (See Queen v. Archbishop of 
Canterbury, 11 Q. B. 483.)— Wharton . 
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Confirm ation, (defined), 3 Com. Dig. 136; 
4 Cruise Dig. 82. 

- ^bv infiint, when of age). 10 Pet. (U. 

S.) 5S, 75; 15 Mass. 220; 1 Pick. (Mass.) 203, 
221; 4 Id. 48. 

-— (of sale of land by legislature). 2 

Pet (U. &) 627; 10 Id. 294. 

CONFIRMATION OF SALES 
ACT, 1862. — See Minerals. 

Confirmatory laws, (are not unconstitu¬ 
tional). 9 Mass. 360; 16 Serg. & R. (Pa.) 
35, 37. 

CONFIRM AVI.—I have confirmed. The 
emphatic word in a deed of confirmation. 

Confirmed, (shall be, in a statute). 15 Pet. 
(U. S.) 460. 

Confirmed and ratified, (in a replica¬ 
tion). 3 Mau. & Sel. 477, 482. 

CONFIRMEE.—The grantee in a deed of 
confirmation. 

CONFIRMOR.—The grantor in a deed of 
confirmation. 

Confiscate, (defined). 3 Dali. (U. S.) 199, 
222. 

CONFISCATION.—Appropriation to 
the use of the State. Thus, where a State 
seizes property belonging to another State, 
or to its subjects, and appropriates it, the 
property so seized is said to be confiscated. 
Confiscation is the punishment for carry¬ 
ing contraband of war ( q . v. and Pre-emp¬ 
tion), (Man. Int. Law 352,) or for attempt¬ 
ing to carry supplies to a place besieged or 
blockaded. Id. 400. 

Forfeiture as a punishment for smug¬ 
gling, &c., is sometimes called “ confisca¬ 
tion.” See Blockade; Condemnation; 
Forfeiture; Search. 

CONFITENS REUS.—An accused per¬ 
son who admits his guilt. 

CONFLICT OF LAWS.— See In¬ 
ternational Law. 

CONFLICT OF PRESUMP¬ 
TIONS.—In this conflict certain rules 
are applicable, viz.: (1) Special take pre¬ 
cedence of general presumptions; (2) con¬ 
stant of casual ones ; (3) presume in favor 
of innocence; (4) of legality; (5) of valid¬ 
ity, and when these rules fail, the matter 
is said to be at large.— Brown . 

CONFORMITY.—In English ecclesiasti¬ 
cal law, adherence to the doctrines and usages 
of the Church of England. As to Bills of 
Conformity, see that title. 


CONFRARIE.—A fraternity, brotherhood, 

or society.— Cowell. 

CONFRERES.—Brethren in a religion* 
house; fellows of one and the same society.— 
Cowell, 

C ONFRONT ATION.— 

\ 1. In criminal law.— The putting the 
witness face to face with the accused, for 
purposes of identification and to enable 
the accused to object to the witness, if he 
can. 

\ 2. In matrimonial suits, in the Probate, 
Divorce, and Admiralty Division of the English 
High Court (other than suits lor dissolution) the 
respondent may be ordered to attend in court 
while the wimesses are giving evidence, so as to 
be confronted with them (i. e. pointed out to 
them) for the purpose of identification. Browne 
Div. 259. 

CONFUSIO.—A civil law term for the 
mixture of liquids and metals, while commixtio 
(q. v.) signified the mingling of dry substances. 
It was one of the modes of acquiring property. 
See Confusion of Goods. 

CONFUSION.—In the French law, a 
mode of extinguishing a debt, by the concurrence, 
in the same person, of two qualities which 
mutually destroy one another. This may occur 
in several ways, as where the creditor becomes 
the lieir of the debtor, or the debtor the heir of 
the creditor, or either accedes to the title of the 
other by any other mode of transfer. 

CONFUSION OF BOUNDARIES, 

— See Boundaries, \\ 2, 3. 

CONFUSION OF GOODS.—Where 

goods of two persons are so intermixed 
that the several portions can no longer be 
distinguished. If the intermixture be by 
consent, it is supposed that the proprietors 
have an interest in common, in proportion 
to their respective shares ; but if one wil¬ 
fully intermix his money, corn, or hay, 
with that of another man, without his 
approbation or knowledge, or cast gold in 
like manner into another’s melting-pot or 
crucible, the law allows no remedy in such 
a case, but gives the entire property, with¬ 
out any account, to him whose original 
dominion or property is invaded, and 
endeavored to be rendered uncertain with¬ 
out his consent. 2 Bl. Com. 405. 

Confusion of goods, (defined). 7 Conn. 
274; 30 Me. 237. 

/ 

CONGE.—In the French law, a pass¬ 
port or clearance to a vessel; a permission 
to arm, equip, or navigate a vessel. 
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CONGE D ’ ACCORDER.—Leave to ac¬ 
cord or agree. When the original writ, in a 
process for levying a fine, was delivered, a pleader 
ior one of the parties asked the justice for a conge 
d!accorder y or leave to agree with the plaintiff.— 
Tei'mes de la Ley . 

CONG-E D’ELIRE.—Permission to elect. 

\ 1. For .election of bishop. —A license 
from the crown to the dean and chapter of a 
bishopric, allowing them to proceed to the elec¬ 
tion of a bishop; it is accompanied by a letter 
missive from the crown, containing the name of 
the person whom he would have them elect, “by 
virtue of which license the dean and chapter 
shall with all speed in due form elect and choose 
the said person named in the letters missive, and 
none other, and if they delay their election above 
twelve days after such license or letters missive 
to them delivered, the king shall nominate and 
present, by letters patent under the great seal, 
such person as he shall think convenient.” Stat. 
25 Hen. VIIL c. 20 ; Phillim. Ecc. L. 42 ; 1 Bl. 
Com. 379. 

\ 2. For election of deans. —A conge 
d-ilirc appears to be also used in the election of 
deans on some of the old foundations. Phillim. 
Ecc. L. 154. 

CONGE D’EMPARLER.— In old Eng¬ 
lish practice, leave to emparle .—BurrilL 

CONGEABLE . —Old French: coiige , a tem¬ 
porary dispensation or liberation from a duty; from 
the Latin commeatus, furlough Littre Diet. s. v. 

In the old books, lawful or allowable; “dis¬ 
seisin is properly where a man entreth into any 
lands or tenements where his entry is not conge- 
able, and ousteth him which hath the freehold,” 
&c. Litt. \ 279. 

CONG-UIS.—A measure containing a little 
more than a gallon.— Blount; Cowell . 

CONGRESS.— 

\ 1. In international law. —An assem¬ 
bly of envoys, commissioners, deputies, 
&c., from different courts, who meet to 
concert measures for their common good, 
or to adjust their mutual concerns. 

\ 2. Of the United States. —The as¬ 
sembly of senators and representatives of 
the several States, forming the legislature 
of the United States. It consists of a Sen¬ 
ate and a House of Representatives, each 
constituting a distinct and independent 
branch. The House of Representatives is 
chosen every second year by the people 
of the several States, and electors are re¬ 
quired to have the same qualifications as 
are requisite for choosing the members of 
the most numerous branch of the State 
legislature of the State in which they vote. 
No person can be a representative who 
shall not have attained the age of twenty- 


five years, and have been seven years a 
citizen of the United States, and who shall 
not, when elected, be an inhabitant of that 
State for which he shall be chosen. No 
other qualifications are required. The 
Senate is composed of two senators from 
each State, who are chosen by the legisla¬ 
ture of the State for six years. They are 
divided into three classes, so that one-third 
thereof is, or may be, changed by a new 
election every second year. No person 
can be a senator who is not thirty years 
of age and has not been nine years a citi¬ 
zen of the United States, and is not, when 
elected, an inhabitant of the State for 
which he is chosen. The time, place, and 
manner of holding elections for senators 
and representatives are appointed by the 
State legislatures. Each house determines 
the rules of its own proceedings, and has 
power to punish its members for disorderly 
conduct. Neither house, during the ses¬ 
sion of congress, can, without the consent 
of the other, adjourn for more than three 
days, nor to any other place than that in 
which the two houses shall be sitting. The 
senators and representatives are entitled 
to receive a compensation provided by law 
for their services, from the treasury. They 
are also privileged from arrest for civil 
causes during the session. 

CONJECTIO.—In the civil law, a throw¬ 
ing together, e. g . a grouping of facts and a pre¬ 
sumption deduced therefrom. 

CONJECTIO CAUSAE.—The throwing 
together of a case, i. e. a brief statement or 
synopsis of the case, handed to the judge by the 
respective advocates before entering upon the 
argument.— Calv . Lex. 

CONJECTURE. —An idea or surmise 
inducing a slight degree qf belief, founded 
upon some possible, or, perhaps, probable 
fact, of which there is no positive evidence. 

CONJOINTS.—Persons married to each 
other. 

CONJUDEX.—In old English law, an 
associate judge. Bract. 403. 

CONJUGAL RIGHTS .—See Restitu¬ 
tion of Conjugal Rights. 

CONJUNCTIVE.—Joining or con¬ 
necting together. Thus, the conjunction 
“and” is called a “conjunctive,” and 
“or” a “disjunctive” conjunction. But 
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these two conjunctions are often read the 
one for the other. See And; Or. 

CONJURATION.— A plot or compact 
made by persons combining by oatli, to do any 
public harm. But it is more especially used for 
the having personal conference with the devil, 
or some evil spirit, to know any secret or effect 
any purpose. The difference between conjura¬ 
tion and witchcraft, is that a person using the 
cue. endeavors, by prayers and invocations, to 
compel the devil to say or do what he commands 
him; the other deals rather by friendly and 
voluntary conference, or agreement with the 
devil or familiar, to have his desires served, in 
lieu of blood or other gift offered. And both 
differ from enchantment or sorcery, because they 
are personal conferences with the devil, and 
these are as it were but medicines and cere¬ 
monial forms of words, usually called “ charms,” 
without apparition.— Cowell; Jacob . 

CONJ UkATOR.—A compurgator ( q , v.) 

Connected with, (in a statute). 16 Mich. 
405, 431. 

Connecticut title in Pennsylvania, 
[history of). 2 Watts (Pa.) 31. 

Connections, (distinguished from “rela¬ 
tions”). 1 Pa. St. 506. 

CONNIVANCE.— 

\ 1. Generally. —Where a person 
knows that a wrongful act is being done, 
and either assists or does not interfere to 
prevent it, he is guilty of connivance. 
Connivance may take the form of fraud 
or conspiracy ( q. v.) 

8 2. In the law of divorce, conniv¬ 
ance is where a person has consented or 
acquiesced in an adultery committed by 
his or her husband or wife. It is a defence 
to an action for dissolution of marriage 
presented by the conniving party. Browne 
Div. 88. See Accessory; Condonation; 
Conspiracy. 

CONNOISSEMENT.—In the French 
law, an instrument similar to our bill of lading 
(q. r.) 

CONNUBIUM.—In the civil law, mar¬ 
riage. Among the Romans, a lawful marriage 
as distinguished from “concubinage,” (q. v.' 
which was an inferior marriage. 

Conquered country, (rights of inham- 
tants). 9 Pet. (U. S.) 711. 

CONQUEST.—(1) The feudal and 
Scotch term for “purchase.” (2) The 
acquisition of territory by force of arms. 

._f^DNQu est, (as foundation of title). 8 Wheat. 

(U. 8.) 588. 


CONQUESTOR.—Conqueror. The title 
given to William of Normandy. 

CONQUETS.—In the civil law, gains or 
acquisitions nmde either by llie husband or 
wife, during coverture, and which formed part 
of the community property. See Acquets; 
Community. 

CONQUISITIO—CONQUISITOR — 

In old English law , conquintio meant “acquisi¬ 
tion by purchase,” the purchaser being called a 
“ conquisitor.” 

Consanguineus est quasi eodem 
sanguine natus (Co. Litt. 157): A person 
related by consanguinity, is, as it were, sprung 
from the same blood. 

CON SAN GUINEU S ^ FRATER. — A 

brother by the father's side, in contradistinction 
to frater uterinus y the son of the same mother.— 
Wharton. 

CONSANGUINITY. — Latin : cor*- 

sanguineus, related by the same blood; in Roman law, 
consanguinei, brothers and sisters descended from the 
same father, as opposed to uterini, brothers and sistera 
descended from the same mother. 

Relationship by descent, either lineally, 
as in the case of father and son, or collater¬ 
ally, by descent from a common ancestor ; 
thus, cousins are related by collateral con¬ 
sanguinity, being descended from the same 
grandfather or grandmother. The pro¬ 
hibited degrees of consanguinity, namely, 
those which, in England, prevent marriage 
between persons so related, are set forth in 
the Book of Common Prayer. Browne Div. 
72; 1 Bl. Com. 434; 2 Steph. Com. 194, 242. 
See Affinity; Cosin age; Half Blood; 
Next-of-Kin. 

Consanguinity, (defined). 1 Bradf. (N. Y.) 
495. 

CONSCIENCE, COURTS OF—Tri¬ 
bunals for the recovery of small debts, constituted 
by acts of parliament in the city of London and 
other towns. (See 5 and 6 Wra. IV. c. 94.) The 
ordinary constitution of these courts, which were 
generally for causes of debt to the amount of 40s. 

| only, but often to the amount of £5, was to ex¬ 
amine in a summary way, and without jury, by 
the oath of the parties, or other witnessed, and 
make such order therein as was consonant to 
equity and good conscience. (7 and 8 Viet. 96.) 
The county courts have superseded them.— 
Wharton. 

Conscientia dicitur a “con” ©t 

scio,” quasi scire cum Deo (1 Co. 100): 
Conscience is called from con and 8cio f to know, 
as it were, God. 

Conscientiously, (in grand jurors* oath) 4 
Haist. (N. J.) 244. 
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CONSCRIPTION.— Conscription for 
Bervice in the army or navy, means com¬ 
pulsory service falling upon all male sub¬ 
jects evenly, within or under certain 
specified ages. Conscripts are drawn by 
lot. 

Consecratio est periodus electionis ; 
electio est praeambula consecrationis 
(2 Rol. 102): Consecration is the termination 
of election ; election is the preamble of conse¬ 
cration. 

CONSECRATION. —Making a bishop by 
imposition of hands. 

CONSEIL DE FAMILLE. -In French 
law, certain acts require the sanction of this 
body. For example, a guardian can neither 
accept nor reject an inheritance to which the 
minor has succeeded without its authority (Code 
Nap. 461); nor can he accept for the child a gift 
inter vivos without the like authority (Id. 463). 
So, also, in bringing or compromising a suit on 
behalf of the child, or generally in compounding 
claims, and in numerous personal relations, e. g. 
consent to marriages of orphans, the authority 
of this body is necessary. 

CONSEIL JUDICIAIRE.— In French 
law, when a person has been subjected to an 
interdiction on the ground of his insane extrava¬ 
gance, but the interdiction is not absolute, but 
limited only, the court of first instance which 
grants the interdiction, appoints a council, with 
whose assistance the party may bring or defend 
actions, or compromise the same, alienate his 
estate, make or incur loans, and the like. 

CONSENSUAL CONTRACT.—A 

contract founded upon and completed by 
the mere consent of the contracting 
parties. 

Consensus est voluntas plurium ad 
quos res pertinet, simul juncta (Lofft 
514): Consent is the conjoint will of many per¬ 
sons to whom the thing belongs. 

Consensus facit matrimonium : Con¬ 
sent constitutes marriage. 

Consensus, non concubitus, facit 
nuptias vel matrimonium, et consen- 
tire non possunt ante annos nubiles 
(6 Co. 22) : Consent, and not cohabitation, con¬ 
stitutes nuptials or marriage, and persons cannot 
consent before marriageable years. 1 Bl. Com. 
434. 

Consensus tollit errorem (Co. Litt. 
126): Consent (acquiescence) removes mis¬ 
take. See 13 Vr. (N. J.) 400. 

) 

CONSENT •—Latin: con, with, and aenUre, 
to feel. 

I 1. In general. —A concurrence of 
wills. Mutual assent, either express or 
implied. ( See Assent.) It must be volun¬ 
tary, and the person sought to be held 


must have had both the physical and 
mental power or capacity to act. 

I 2. Settlement. —Where, in England, 
there is a protector of a settlement of entailed 
lands, the tenant in tail cannot absolutely bar 
the entail without the consent of the protector : 
this consent may he contained either in the 
disentailing assuranee or in a separate deed. 
(Fines and Recoveries Act, Vi 42 et seq. ) Where 
the lord chancellor is protector (which happens 
when the person who would otherwise be pro¬ 
tector is a lunatic), the consent consists of an 
order authorizing the disentailment. (Id. Vi 48, 
49. As to consents under the Settled Estates 
Act, 1877, see Vi 24 et seq., 49; Order 5 et seq. 

I 3. In civil practice, an order to 
which the parties consent cannot be ap¬ 
pealed against; but if the consent of any 
party is obtained by fraud or the like, the 
order may be set aside. In such a case 
there is in truth no consent, and a consent 
may be withdrawn at any time before the 
order is perfected. 

Consent, (defined). 10 Mass. 379. 

- (wliat is a legal). 4 Paige (N. Y.) 

520, 524. 

-- (distinguished from “submit”). 9 

Car. & P. 722. 

-(in an agreement). 6 Wend. (N. Y.) 

103, 114; 1 Car. & P. 189. 

- (in arbitration bond). 1 Ld. Ray in. 

674. 

-(in act relating to change of venue), 

84 Ill. 195. 

-(in rape). 50 Wis. 518, 520, 522. 

CONSENT RULE.— An instrument in 
which a defendant, in an action of ejectment, 
specified for what purpose he intended to defend, 
and undertook to confess not only the fictitious 
lease, entry and ouster, but that he was in 
possession. 

Consent rule, (refusal to join in). 2 Harr. 
(N. J.) 313. 

Consent, we shall, be obliged to, (de¬ 
fined). 2 Atk. 261, 265. 

Consentientes ©t agentes pari paena 
plectantur (5 Co. 80): Those consenting and 
those perpetrating are embraced in the same 
punishment. 

Consequently non eat consequents 
(Bac. Max.): The consequence of a consequence 
exists not. 

CONSEQUENTIAL DAMAGES. 

— See Damages. 

Consequential damages, (defined). 51 
H. 504, 513. 

CONSERVANCY. — See Conservator. 

CONSERVATOR —A protector, pre¬ 
server, or maintainer ; or a standing 
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arbitrator chosen and appointed as a 
guarantee, to compose and adjust differ¬ 
ences that should arise between two par¬ 
ties, vfro.— Wharton. 

CONSERVATORS OF RIVERS.— 

Commissioners or trustees in whom the control 
of a certain river is vested, in England, by act of 
parliament. It is often a question whether the 
act gives the conservators the right of navigation 
or passage only, or whether it also vests in them 
the soil of the river and its banks. They gen¬ 
erally have power to make locks, towing-paths, 
and similar works, to levy tolls, and to make and 
enforce by-laws for regulating the navigation 
and use of the river. See Couls. & F. Waters 
80 et seq. 

The conservancy of the river Thames is reg¬ 
ulated by the Acts 20 and 21 Viet. c. 147; 29 
and 30 Viet. c. 89 ; 30 and 31 Viet, c. 101; 33 
and 34 Viet. c. 149. Id. 451 et seq . 

CONSERVATORS OF THE 
PEACE. —Before the present system of 
appointing justices of the peace was 
invented, there were peculiar officers 
appointed by the common law for the 
maintenance of the public peace in Eng¬ 
land. Of these, some had this power an¬ 
nexed to other offices held by them. 
Others had it merely by itself. Those 
that were conservators of the peace virlute 
officii still continue, including the crown, 
the lord chancellor, the judges of the 
Queen's Bench Division, and the coro¬ 
ners and sheriffs within their respective 
jurisdictions. The other kind of con¬ 
servators are superseded by the modern 
justices of the peace. (2 Steph. Com. 642.) 
In America, the judges of the various 
State courts, and of the federal courts, are 
conservators of the peace. 

CONSERVATORS OF TRUCE 
AND SAFE CONDUCTS. —Officers 
appointed at ports to hear and determine ques¬ 
tions relating to the breaking of truce and safe 
conducts, and the abetting and receiving truce 
breakers, which offence was, in affirmance and 
support of the law of nations, declared to be 
treason. It was enacted by 18 Hen. VI. c. 4, 
that if any of the king’s subjects attempt or 
offend upon the sea, or in any port within the 
king’s obeisance, against any stranger in amity, 
league, or truce, or under safe conduct, and 
especially by attacking his person, or spoiling 
him, or robbing him of his goods, the lord 
chancellor, with any of the justices of either 
the King’s Bench or Common Pleas, should 
cause full restitution and amends to be made to 
the party injured.— Wharton . 

CONSEDERATIO CURL®.—The judg¬ 
ment of the co* *rt. 


CONSIDERATION.— 

1 1. What constitutes.— The consider¬ 
ation in a contract, conveyance or other 
legal transaction, is an act or promise by 
which some right, interest, profit or benefit 
accrues to one party, or by which some 
forbearance, detriment, loss or responsi¬ 
bility is given, suffered or undertaken by 
the other, and in return for which the 
party who receives the benefit, or for whom 
the detriment is suffered, promises or con¬ 
veys something to the other. (Currie v. 
Misa, L. R. 10 Ex. 162; Poll. Cont. 147. 
Compare the definitions in Evans' Pothier, 
and in Chit. Cont. 16; Leake Cont. 10.) 
Thus, in a contract of sale, the money paid 
or agreed to be paid by the purchaser is 
the consideration to the vendor, and the 
property sold is the consideration to the 
purchaser. So, if a person foregoes a legal 
right, that is a detriment to him which 
may form a consideration for a payment 
or promise by the person against whom he 
might have enforced the right. The con¬ 
sideration is said to move from the party 
who produces the benefit or sutlers the 
detriment of which it consists, and to 
move to the other party; every other per¬ 
son is said to be a stranger to it. Thus, 
where A. being indebted to B. in £70, 
made an arrangement with C. that C. 
should pay the money to B., and that A. 
in return should convey a house to C., in 
consideration of which C. promised to pay 
the £70 to B., it was held, in an action 
brought by B. to enforce C.'s promise, that 
B. was a stranger to the consideration, and 
therefore could not recover. (Crowe v. 
Rogers, Str. 592.) Whether the person 
receiving the consideration derives any 
benefit from it, or whether it is adequate, 
is immaterial; thus, if a man who owns 
some goods allows another to weigh them, 
this being an inconvenience or detriment 
suffered by him, is a good consideration for 
the other's promise to give them back in 
as good condition as before. Bainbridge 
v . Firmstone, 8 Ad. & E. 743. 

I 2. Necessity of.—The doctrine of 
consideration is of importance in many 
ways; thus, an action does not lie for 
breach of a contract not under seal, unless 
there is a consideration between the parties 
(see Contract; Voluntary) ; nor will spe 
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cific performance of a gratuitous contract 
be enforced, even if it is under seal (Poll. 
Cent. 164); and although no consideration 
h required for the validity of a complete 
declaration of trust or a complete transfer 
of any legal or equitable interest in prop¬ 
erty, yet an incomplete voluntary gift 
creates no right which can be enforced (Id. 
165) ; thus, if a person expresses his inten¬ 
tion of voluntarily giving another an in¬ 
terest in property, but does not effect his 
intention by absolutely parting with it, no 
trust is created. Warriner v. Rogers, 16 
Eq. 340. 

In dealing with the various kinds of con¬ 
siderations it will be convenient to assume 
that in each case the consideration forms 
part of a contract; i. e. is in return for a 
promise, although, as already explained, it 
may form part of a conveyance. 

With reference to its connection with 
the promise in regard to time, a considera¬ 
tion may be of various kinds. 

2 3. Past or executed.—A past or exe¬ 
cuted consideration is some act performed, 
or some value given before the making of 
the promise. (Chit. Cont. 48.) Thus, if A. 
does an act for B.'s benefit, and B. after¬ 
wards promises to pay him $50 in return, 
til e consideration for B.’s promise is exe¬ 
cuted. The question is of importance, 
because such a consideration is not suffi¬ 
cient to support the subsequent promise, 
unless a previous request can be shown or 
implied by law, as if A. requested B. to do 
the act, and afterwards promised him the 
$50; in such a case the same result is pro¬ 
duced as if the promise had preceded the 
act. Lampleigh v . Braithwaite, Hob. 106. 
See Contract; Promise; Request. 

2 4. Simultaneous, or concurrent.— 

The consideration and the promise may be 
simultaneous; i. e . the promise may be 
given and the consideration executed at 
the same time; as where A. pays B. ready 
money in consideration for B.’s promise to 
deliver him goods at a future time. 

2 5. Executory. —The consideration 
may be executory ; i. e. to be performed at 
some future time. An executory consid¬ 
eration may be either an act which the 
promisee is bound to perform (in which 
case the contract consists of mutual prom¬ 
ises; see Promise), or simply an act which 


he may do or not at his own pleasure; 
thus, where A. promises B. that if he will 
sell goods to C., A. will guarantee payment 
of the price; here B. is not bound to sup¬ 
ply goods to C., and until he does so he 
has no claim on A.; but, as soon as he 
supplies goods to C.. that forms a consid¬ 
eration for A.’s promise. ^Guaranty; 
Letter of Credit. 

2 6. Continuing.—A continuing con¬ 
sideration is one which is in part executed 
and in part executory, as where A., in con¬ 
sideration of his being tenant to B , under¬ 
takes to manage the farm in a husbandlike 
manner. Chit. Cont. 51. 

With reference to the nature of the act 
of which it consists. 

2 7. “Good.” and “valuable.”—“A 

good consideration is such as that of blood, 
or of natural love and affection, being 

7 O 

founded on motives of generosity, prudence 
and natural duty ” (2 Bl. Com. 297); hence 
a “good” consideration is sometimes op¬ 
posed to a “valuable” consideration, i. e. 
one by which some benefit accrues to the 
promisor or some detriment to the prom¬ 
isee as above explained. It seems that the 
only purpose for which a good considera¬ 
tion in this sense is effectual in law, where 
the contract has not been fully performed, 
is to support a covenant to stand seized to 
uses ( q. v .) (Id. 337; Shep. Touch. 512; 
Hayes Conv. 102; Leake Cont. 312 n. (e)), 
and at the present day, covenants to stand 
seized being comparatively unknown, 
“good” and “valuable,” as applied to 
considerations, are synonymous terms. 
Chic. Cont. 18. 

2 8. Illegal. —A promise founded on an 
illegal consideration is void, whether the 
consideration i9 wholly or partly illegal. 
Leake Cont. 322, 409. See Illegal; Un¬ 
lawful. 

2 9. Other kinds of consideration are, 
equitable , or moral considerations, which, 
like all “good” considerations, are suffi¬ 
cient to support an executed contract 
but not an executory one; gratuitous con¬ 
siderations, which are generally void be¬ 
cause of want of injury or deprivation to 
tlie promisee; and impossible considera¬ 
tions, or such as cannot be performed. 

2 10. Failure of consideration.— 
When a consideration does not produce 
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the advantage which was contemplated by 
the parties, it is said to have li failed.” 
Where a person has paid money on the 
strength of a consideration which entirely 
fails, he may, in some cases, recover it 
back. Thus, if A. sells goods which are 
not his own, to B., and the true owner sub¬ 
sequently claims them, B. may recover 
the price which he paid to A., as having 
been paid for a consideration which has 
failed. Leake Cont. 60. 

Consideration, (defined). 4 Kent Com. 
(11 edit.) 605; 16 Ch. D. 265. 

-(what constitutes). 5 Cranch (U. S.) 

142; 2 Hill (X. Y.) 659, 661. 

-(distinction as to, in contract under 

seal, and bv parol). 5 Abb. (N. Y.) Pr. 41; 10 
Barb. (X. Y.) SOS. 

-(what is sufficient) 3 Day (Conn.) 

465, 469. 

-(sufficiency of, in a contract). South. 

(N. J.) 7G0. 

- (in an agreement to become security). 

Penn. (X. J.) 6S5. 

- (under statute of frauds). Penn. (N. 

J.) 98; South. (X. J.) 491.. 

-(fraudulent or illegal, in a bond or 

mortgage). South. (X. J.) 475. 

Consideration, good or valuable, (neces¬ 
sary in a deed of a tenant in tail). 5 Mass. 63. 

Consideration of which, (in an agree¬ 
ment). 12 Mod. 456, 462; 4 T. R. 761, 764. 

Consideration, true, (in statute as to bonds 
with warrant of attorney). 6 Halst. (N. J.) 
325. 

Considerations, other, (in a deed). 1 
Johns. (X. Y.) Ch. 370, 381 ; 1 Ves. 128. 

Considerations therein mentioned, (in a 
pleading). 2 Saund. 12a, n. 20. 

Consideratum est, (in entry of judgment). 
14 Pet. (U. S.) 543; Cro. Jac. 386 ; 1 Saund. 342, 
n. 5. 

Consideratum est etiam, (defined). Penn. 
(N. J.) 835. 

CONSIDERATUM EST PER CUR¬ 
IAM. —It is considered by the court. The 
formal and ordinary commencement of a judg¬ 
ment. 3 Stepk, Com. (7th edit.) 569. 

CONSIGN.— 

2 1. In mercantile law, to send goods 
to an agent, commission merchant, cor¬ 
respondent or factor, to be sold, stored, <fcc, 

2 2. In the civil law, to make a con¬ 
signation ( q . v.) 

Consign, (in a contract). 118 Mass. 324. 

CONSIGNATION.—(1) In the civil law, 
the dep»»sit of a thing owed with a third person, 
under the authority of the court. (2) In the 
Scotch law, the payment of money which the 
creditor refuses to receive, into the hands of a 
third party, called the “ consignatory.”— Bell 
Diet. 


Consigned, (defined). 3 Keyes (N Y.) 17. 

-(implies agency). 4 Abb. (N. Y.) Pr. 

76. 

-(in a policy of insurance). 3 Robt. 

(N. Y.) 296, 305. 

CONSIGNEE.—One to whom a con¬ 
signment of goods is sent. 

Consignee, (when property vests in) 8 
Wheel. Am. C. L. 155. 

-(power of). 4 Hen. & M. (Ya.) 432. 

-(is at liberty to incur expenses). 6 

Greenl. (Me.) 50. 

-(liability of). 5 Mass. 157; 7 Id. 36. 

-(stoppage in transitu). 14 Mass. 40. 

CONSIGNMENT.—The sending of 
goods to another for sale or purchase; also 
the goods themselves so sent. 

CONSIGNOR.—One who sends or 
makes a consignment. A shipper of 
goods. 

Consilia multorum quseruntur in 
magnis (4 Inst. 1): The counsels of many are 
required in great things. 

CONSILIARIUS.—(1) In the Roman 
law, one who sat with the judge and gave him 
advice; an assessor (q. v.) (2) In old English 

law, a counsellor; one learned in the law. 

CONSILIUM.—A time anciently allowed 

* 

for the accused to make his defence and answer 
the charge of the accuser. It was afterwards 
used for a speedy day appointed to argue a 
demurrer; which the court granted after the 
demurrer joined, on reading the record of the 
cause, &c.— Jacob. 

CONSIMILI CASTJ.— In old English 
practice, the name of a writ of entry which lay 
where a tenant by the curtesy, or tenant for life, 
aliened in fee, or in tail, or for another’s life. It 
was brought by him in the reversion against the 
party to whom such tenant so aliened to his 
prejudice, and in the tenant’s lifetime.— Bnrrill . 

CONSISTORIAL, or CONSISTORY 
COURT.—The principal ecclesiastical court 
of a diocese, in which the chancellor or official 
principal sits as judge. (Phillim. Ecc. L. 1202.) 
As to the practice of the Consistory Court of 
London, see Reg. Gen. 1877 (L. R. 2 P. D. 373.) 
See Diocesan Courts. 

CONSOBRINX—A civil law term for 
cousins-german, or first cousins. 

CONSOLATO DEL MARE.—A code 
of maritime laws compiled by order of the 
ancient kings of Arragon.— Wharton. 

CONSOLIDATED FUND.—This fund, 
in Great Britian comprises the produce of the 
customs, excise, stamps, and other taxes, with a 
few other sources of revenue, and it constitutes 
l almost the whole of the ordinary public income 
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of the United Kingdom. On it are charged the 
interest of the national debt, the civil list, &c. 
2 Steph. Com. 578; Cox Inst. 189. See Appro¬ 
priation, \ 6. 

CONSOLIDATED ORDERS.— 

The orders regulating the practice of the 
English Court of Chancery, which were issued, 
in 1860, in substitution for the various orders 
which had previously been promulgated from 
time to time. Some of the consolidated orders 
have been abrogated by the provisions of the 
Judicature Acts, and the new rules of court, but 
many of them are still in force. See Chancery. 

Consolidating cause, (in actions of eject¬ 
ment). 3 Harr. (N. J.) 88. 

CONSOLIDATION.— In the civil law, 
the uniting the possession, occupancy, or profits, 
&c., of land with the property, and vice versd. 
In the ecclesiastical law, the uniting two benefices 
by assent of the ordinary, patron, and incum¬ 
bent. 

Consolidation, (defined). 45 Iowa 53, 56. 

- (as applied to railroad corporations). 

64 Ala. 650. 

CONSOLIDATION OP ACTIONS. 

I 1. Several defendants. —Under the 
practice of superior courts of common law 
jurisdiction, if several actions are pending 
between the same parties, for the same 
cause of action, or brought by the same 
plaintiffs against different defendants, for 
the same, or substantially the same cause 
of action, the court will sometimes stay 
proceedings in all but one action. The 
application is most frequently made in 
actions against underwriters on a policy 
of insurance. In such a case, as the 
question is the same against each under¬ 
writer, it is usual for the defendants to 
move for what was called the “ consolida¬ 
tion rule 79 —a rule which was invented by 
Lord Mansfield, and the effect of which is, 
to bind the defendants in all the actions 
by the verdict in one, the proceedings in 
the others being stayed. The order does 
not bind the plaintiff by the result of the 
selected action, and, therefore, if he fails 
in that action, he may proceed in the 
others. If he is successful, the defendants 
are jointly liable to contribute to the pay¬ 
ment of the amount claimed and the plain¬ 
tiff's costs. Archb. Pr. 1085; Coe Pr. 126. 

$ 2. Several plaintiffs.—Another mode 
of consolidation is that applicable to the 
case of several actions being brought by 
different plaintiffs against the same de¬ 
fendant for the same cause of action; here 


the court will, on the application of the 
plaintiffs, make one of the actions a test 
action by enlarging the time for the plain¬ 
tiffs to proceed with the other actions until 
the test action has been decided, they con¬ 
senting to be bound by the result of that 
action ; the defendant is not so bound, and 
therefore, if he is unsuccessful in the test 
action, he may nevertheless defend the 
others when they are proceeded with. 
(Amos v . Chadwick, 4 Ch. D. 869.) If the 
selected action fails to decide the real issue 
between the parties (as if the plaintiff ill 
that action suffers judgment to go by de¬ 
fault against him), the court will substitute 
another action as the test action. Robin¬ 
son v . Chadwick, 7 Ch. D. 878; Amos v. 
Chadwick, 9 Ch. D. 459. See Action, $ 5. 

§ 3. Chancery actions. —Under the 
practice of Courts of Chancery two suits 
or actions are said to be consolidated when 
they are ordered to be carried on as one 
action, the parties to one of them being 
distributed as plaintiffs or defendants in 
the other. See In re Wortley, 4 Ch. D. 180. 

§ 4. In Privy Council practice, in 
England, where there are several appeals against 
one judgment or relating to the same subject- 
matter, the court will frequently permit them to 
be consolidated, and to come on for hearing on 
one printed case on each side, and a single ap¬ 
pendix. Macph. Jud. Com. 91. 

Consolidation of actions, (defined). 13 
Yroom (N. J.) 544. 

CONSOLIDATION OP SECURI¬ 
TIES.— In English law, if the owner of differ¬ 
ent properties mortgages them to one person 
separately for distinct debts, or successively to 
secure the same debt or the same debt with fur¬ 
ther advances, and allows the time for redemp¬ 
tion limited by all the mortgages to go by, then 
the mortgagee may insist that one security shall 
not be redeemed alone. Thus, if A. mortgages 
Whiteacre to B. to secure £500, and afterwards 
mortgages Blackacre to B. to secure £1000, A. 
cannot redeem (i. e. pay off) the mortgage on 
Whiteacre without also redeeming the mortgage 
on Blackacre. Similarly where A. mortgages 
Whiteacre to B. and Blackacre to C., and C. 
afterwards purchases B.'s mortgage, A. cannot 
redeem one without redeeming the other. The 
doctrine has been carried to such an extent that 
if A. assigns the equity of redemption in \V hite- 
acre to X., then X. cannot redeem Whiteacre 
without also redeeming Blackacre. (2 bish. 
Mort. 630; Wms. Real Prop. 441; Cummins y. 
Fletcher, 14 Ch. D. 699. It is hoped that this 
absurd and unjust doctrine will shortly he abol- 
ished.) The rule, however, would not apply if 
the equity of redemption in Whiteacre was as¬ 
signed to X. before A. mortgaged Blackacre, 
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(Mills r. Jennings, 13 Ch. P. 639,) and, as 
already stated, it does not apply except where 
the time tor redemption of each mortgage lias 
gone by, (Cummins v. Fletcher, supra.) The 
doctrine also docs not apply 1° registered bills 
of side of chattels. Chesworth v. Hunt, 5 C. P. 
D. 266. 

“Consolidation” must not be confounded with 

“tacking,” although they are sometimes spoken 

of as svnon vinous.* 

• * 

CONSOLIDATION RULE.— See Con¬ 
solidation of Actions, g 1. 

CONSOLS.—Funds formed by the consoli¬ 
dation (of which word it is an abbreviation) of 
different annuities, which had been severally 
formed into a capital. See Consolidated Fund. 

Consortio malorum me quoque mal¬ 
um facit (Moore 817): The company of 
wicked men makes me also wicked. 

CONSORTIUM. — Association ; com¬ 
panionship ; union, in marriage, or of parties to 
an action. 

CONSPIRACY.— 

§ 1. The agreement of two or more per¬ 
sons to do an unlawful act, or to do a law¬ 
ful act by unlawful means, whether the 
act is committed or not. Mulcahy v. Reg., 
L. R. 3 H. L. 317; Wright Cr. Consp., 
w T here the criminal law of conspiracy is 
historically explained. See Overt Act. 

\ 2. Civil. —In private law, conspiracy 
ie a tort in the nature of trespass, for which 
the injured person has an action for the 
damage caused to him, as where several 
persons conspire to falsely indict a man 
of a crime. (Finch Law 305; 3 Steph. 
Com. 384. See Malicious Prosecution.) 
A combination among several persons to 
affect the market price of a commodity by 
unlawful means [e. g. fictitious purchases 
or sales) would also, no doubt, give a per¬ 
son injured thereby a right of action 
against the conspirators. See Rex v. De 
Berenger, 3 Mau. & Sel. 67 ; Reg. v. Aspin- 
all, 1 Q. B. D. 730; 2 Id. 48. 

I 3. Criminal. —In criminal law a 
conspiracy is a misdemeanor, (4 Steph. 
Com. 238; Steph. Cr. Dig. 29, 87; Reg. v. 
Aspinall, supra;) some conspiracies, how¬ 


ever, are subject to special punishments, 
e. g. a conspiracy to murder a person. 
Combinations among workmen to raise 
the rate of wages were formerly conspira¬ 
cies, being in restraint of trade, hut this is 
no longer so. (Trades Union Act, 1871; 
see , however , 34 and 35 Viet. c. 32.) It has 
been said that, perhaps, few things are left 
so doubtful in the criminal law as the 
point at which a combination of several 
persons in a common object becomes un¬ 
lawful. 3 Russ. Cr. 109. 

Conspiracy, (defined). 6 Ala. 765; 12 
Conn. 101; 25 Ill. 17, 24; 30 Me. 132; 48 Id. 
218; 4 Mete. (Mass.) Ill, 122; 4 Mich. 414; 
15 N. H. 396; 16 Johns. (N. Y.) 592; 9 Cow. 
(N. Y.) 578, 587; Bright. (Pa.) 143. 

- (what constitutes). 7 Biss. (U. S.) 

Ill; 2 Mass. 536; 6 Car. & P. 239, 240. 

when indictable). 2 Mass. 329. 
form of indictment for). 1 Mass. 

473. 

-(to raise wages). 14 Wend. (N. Y.) 9 ; 

2 Wheel. Cr. Cas. 262, 279. 

CONSPIRATIONE. —A writ which lay 
against conspirators.— F. N. B. 114; Reg. Ortg. 
134. 

CONSPIRATORS.—Persons who aro 
guilty of a conspiracy. 

CONSTABLES .— Low Latin : constabulary 

ms, from etabula, a stable, the first constables having 
been originally masters of the king’s stables and after¬ 
wards commanders of troops in time of war or dis¬ 
turbance, especially on the borders of the kingdom. 
Mad. Ex. Ch. 39 et seq . 

Inferior officers of the peace of various 
kinds. 

I 1. High constables are appointed 
at the courts leet of the franchise or hun¬ 
dred over which they preside, or in default 
of such an appointment,,then by the jus¬ 
tices at their special sessions. Their duty 
seems to be to keep the peace within the 
hundred, but the office is in process of 
abolition. 2 Steph. Com. 652; Stat. 32 and 
33 Viet. c. 47. 

\ 2. Petty or parish constables.— 
The principal duty of petty or parish con¬ 
stables is the preservation of the peace 
within their parish or township ; they also 


*The Conveyancing Act, 1881, abolishes the 
right of consolidation in many cases, by enacting 
('4 17) that a mortgagor entitled to redeem any 
one mortgage shall, be entitled to do so without 
paying any njoney due under any separate mort¬ 
gage made by him, or by any person through 
whom he claims, on property other than that 
comprised in the mortgage which he seeks to 


redeem. This provision only applies where the 
mortgages, or one of them, are or is made after 
the 31st December, 1881, and then only if a 
contrary intention is not expressed in the mort¬ 
gage deeds or one of them. “Mortgagor” in¬ 
cludes any person deriving title under the 
original mortgagor, or entitled to redeem the 
mortgage. 


CONSTABLE. 


(272) CONSTITUTION AL. 


have assigned to them the service of the 
summonses and the execution of the war¬ 
rants of the justices of the peace. These 
are also the principal duties of constables 
in this country. In many places in Eng¬ 
land, they have been superseded by the 
establishment of a county police, who are 
under the superintendence of a chief con¬ 
stable appointed by the justices. 2 Steph. 
Com. 654 et seq .; Stat. 35 and 36 Viet, 
c. 92. 

§ 3. Borough constables.— In boroughs 
subject to the Municipal Corporations Act (5 
and 6 Will. IV. c. 76), the constables are ap¬ 
pointed by the watch committee of each borough. 

\ 4. Special constables are persons ap¬ 
pointed (with or without their consent) by the 
magistrates to execute warrants on particular 
occasions, as in the case of riots, &c. As to 
other meanings of the word constable, see Co. 
Litt. 234 a. 

Constable, (bond of). 20 Johns. (N. Y.) 
74; 2 Wend. (N. Y.) 281, 615; 4 Id. 414: 5 Id. 
191 197. 

-(liability of). 6 Wend. (N. Y.) 

367, 369. 

-(powerB of a). 3 Wend. (N. Y.) 384, 

385. 

- (suit by, for extra fees). 15 Wend. 

(N. Y.) 44. 

I 

CONSTABLE OF A CASTLE.—A ! 

castellain (q. v.) 

CONSTABLE OF ENGLAND. —The 

constable of England, or lord high constable, as 
he was called, was an officer of high dignity and 
importance, about the time of Henry VIII.; but 
since that period the office has been disused in 
England, except on great and solemn occasions. 
He was then the leader of the king’s armies, 
and had the cognizance of all matters connected 
with arms and war. lie also sometimes exer¬ 
cised judicial functions in the Court of Chivalry, 
where he took precedence of the earl marshal. 
His jurisdiction is partly now vested in the 
Court of Admiralty.— Brown. 

CONSTABLE OF SCOTLAND. — A n 
officer of great antiquity and high dignity in 
Scotland, having command of the army in the 
absence of the king, and possessed of extensive 
criminal jurisdiction. The office was abolished 
by Stat. 20 Geo. III. c. 43. 

CONSTABLEWICK. — The terri¬ 
tory over which the jurisdiction of a constable 
extends. 

CON 8T ABUL A RIUS.—A commander 
of cavalry troops; a commander c**foot-soldiers; 
a naval commander; an officer ha *ng charge of 
military affairs of any kind .—Spel rloss. 

CONSTAT. —It appears. A certificate 
which the clerk of the pipe and auditors of the 
Exchequer made, at the request of any person 


who intended to plead or move in that court for 
the discharge of anything. The effect of it was to 
certify what appears ( constat ) upon record, touch¬ 
ing the matter in question.— Wharton. See Non 
Constat. 

CONSTITUENT. —(1) A person who 
appoints another to do some act for him 
by power of attorney (q. v.) He is also 
called a “ principal ” (q. v.) (2) The elect¬ 

ors of a member of congress, or of a State 
legislature, are called such member’s con- 
tituents. 

CONSTITUERE.—To appoint, constitute, 
establish, ordain, or undertake. Used principally 
in ancient powers of attorney, and now sup 
planted by the English word “ constituted 

CONSTITUTED AUTHORITIES. 

—Officers properly appointed under the 
constitution for the government of the 
people. Those powers which the con¬ 
stitution of each people has established to 
govern them, to cause their rights to be 
respected, and to maintain those of each 
of its members.— Bouvier. 

CONSTITUTIO. 

8 1. In old English law, a statute oi 
ordinance, or a particular provision in a statute. 

$ 2. In the civil law, ail ordinance or law 
deriving its force from the mere will of the 
emperor. 

CONSTITUTIO DOTIS.—Establishment 
of dower. 

CONSTITUTION. — (1) Any regular 
form or system of government, either 
democratic, as is the constitution of the 
United States; aristocratic ( see Aristo¬ 
cracy) ; or mixed, as is the case with the 
British constitution, and those of many 
other monarchical governments. (2) A 
written instrument emanating from the 
people of a State or nation, which organ¬ 
izes the government thereof, regulates its 
administration and limits the exercise of 
political powers. 

CONSTITUTIONAL. — (1) In ac¬ 
cordance with, or conformity with tho 
constitution ; not in conflict with any pro¬ 
vision of the fundamental or organic lav? 
of the State. (2) Regulated by, depend¬ 
ent on, or secured by a constitution, as 
“ constitutional government,” “ constitu¬ 
tional rights.”— Webster. 

Constitutional term, (defined). 2 Wend. 
(N. Y.) 266, 276. 
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OONSTITUTIONES. — Laws promul¬ 
gated, i. <\ enacted by the Roman emperor. 
They were of various kinds, namely, the follow¬ 
ing: (1) KJicta ; (2) Decreta; (3) Rt^cripta, 
called also epistolac. Sometimes they were gen¬ 
eral, and intended to form a precedent for other 
like cases; at other times they were special, 
particular, or individual (personales), and not 
intended to form a precedent. The emperor had 
this power of irresponsible enactment by virtue 
of a certain lex regia, whereby he w*as made the 
fountain of justice and of mercy.— Brown. 

Constitutiones tempore posteriores 
potiores sunt liis quae ipsas prseces- 
serunt i Dig. 1. 4, 4): Later laws prevail over 
those which precede them. 

CONSTITUTIONS OF CLAREN¬ 
DON .—See Clarendon. 

CONSTITUTOR.—One who promises to 
pay the debt of another. 

CONSTITUTUM.—-A civil law term for 
an agreement to pay a subsisting debt, either of 
the promisor or of another person for whom he 
became surety. 

CONSTRAINT.—Duress (q. v.) 

Constraint, (in acknowledgment of feme 
covert). 2 Tenn. Ch. 427. 

Constructed, (in a statute relating to rail¬ 
roads). 115 Mass. 400. 

- (when machine is). 17 How. (U. 

8.) 72. 

Cor?°tructio legis non facit injuriam 
(Co. Litt. 183): The construction of the law 
works no injury. 

CON STRU C TION.—Th e process of 
^oertaining the meaning of a written 
document. “Construction of law” is a 
fixed or arbitrary rule by which a result 
follows from certain acts or words without 
reference to the intention of the parties; 
thus, “if a tenant for life maketh a lease 
generally, this shall be taken by construc¬ 
tion of law an estate for his own life that 
made the lease; for if it should be a lease 
for the life of the lessee, it should be a 
wrong to him in the reversion ” (Co. Litt. 
183a. As to the existing law on the sub¬ 
ject of leases granted by tenants for life, 
see Lease.) Sometimes, however, “con¬ 
struction of law” simply means “implica¬ 
tion, thus, if I grant to you, that you 
and your heirs, or the heirs of your body, 
shall distrain for a rent of forty shillings 
within my manor of S., this by construc¬ 
tion in law shall amount to a grant of a 
rent oul of my manor of S. in fee-simple 
or fee-tail.” Co. Litt. 147a. See Implica¬ 
tion; t interpretation. 


Construction, (in statute giving lien on 
vessel). 1 Sprague (U. S.) 180; 103 Mass. 227. 

Construction and completion, (of rail¬ 
road). 23 Minn. 144, 153. 

Construction and repairs, (in statute con¬ 
cerning liens on vessels). 103 Mass. 227. 

CONSTRUCTION, COURT OF.--In 
England, a court of equity o" of common law, 
as the case may be, is called the “court of con¬ 
struction” with regard to wills, as opposed to the 
court of probate, whose duty is to decide whether 
an instrument be a will at all. Now the court 
of probate may decide that a given instrument is 
a will, and yet tlie court of construction may 
decide that it lias no operation, by reason of per¬ 
petuities, illegality, uncertainty, &c. See Pro¬ 
bate. 

CONSTRUCTIVE.— This word de¬ 
notes (1) that a right, liability or status 
has been created by the law without refer¬ 
ence to the intention of the parties, as in 
the case of a constructive trust or con¬ 
structive notice, (see Notice; Trust;) or 
(2) that a transaction or operation has not 
really taken place, but that something 
equivalent has. Thus, where delivery of 
goods is required, if the goods “be ponder¬ 
ous and incapable of being handed over 
from one to another, there need not be an 
actual delivery, but it may be done by that 
which is tantamount, for instance, by the 
delivery of the key of the warehouse in 
which goods are lodged, or of some other 
indicia of property, such as the bill of 
lading.” (Sm. Merc. L. 492; Chaplin v . 
Rogers, 1 East 192.) This is called “con¬ 
structive delivery;” 

§ 2. So a chattel not fixed to land is 
sometimes for certain purposes considered 
as being annexed to it, as where a ini Her 
“takes the millstone out of the mill, to 
the intent to pick it to grind the better; 
although it is actually severed from the 
mill, yet it remains parcel of the mill as 
if it had always been lying upon the other 
stone, and by consequence, by lease or 
conveyance of the mill, shall pass with it.” 
(Liford's Case, 11 Co. 50; 2 Sm. Lead. Cas. 
184.) This is called u constructive annexa¬ 
tion.” Implied ; Quasi-contract. 

Constructive adverse possession, (what 
constitutes). 23 Wend. (N. Y.) 316-320. 

CONSTRUCTIVE BREAKING.— 

See Burglary, 2 1. 

CONSTRUCTIVE FRAUD.— 

Fraud. 
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Constructive larceny, (what is not). 15 
Serg. & R. (Pa.) 93. 

CONSTRUCTIVE LOSS.— See Loss. 

CONSTRUCTIVE NOTICE. — See 

Notice. 

Constructive notice, (defined). 48 N. Y. 
326, 339. 

Constructive possession, (sufficient to main¬ 
tain action of trespass). 3 Day (Conn.) 498. 

Constructive seizure, (in a levy by a 
sheriff). 6 Halst. (N. J.) 223. 

Constructive total loss, (of a vessel). 25 
Ohio St. 50. 

CONSTRUCTIVE TREASON.—An 

attempt to establish treason by circumstantiality, 
and not by the simple genuine letter of the law, 
and therefore highly dangerous to public free¬ 
dom. (Erskine’s Defence of Lord George Gor¬ 
don ; 3 Hallam Const. Hist. c. xv., p. 151.)— 
Wharton. See Treason. 

CONSTRUCTIVE TRUST. — See 

Trust. 

Construed according to common and 
approved usage of language, (in a statute). 
11 Bush (Ky.) 689. 

CONSUETUDINARIUS. — A ritual or 
book, containing the rites and forms of divine 
offices, or the customs of abbeys and monas¬ 
teries.— Wharton. 

CONSUETUDINARY LAW. — Law 

founded upon custom or tradition, 

CONSUETUDINES.— In old English 

law, customs. Thus, consuetudines et assisa for - 
estoe , the customs and assize of the forest; con¬ 
suetudines feudorum y the customs of fiefs. 

CONSUETUDINIBUS ET SER- 
VICIIS.—A writ of right close, which lay 
against a tenant who deforced his lord of the 
rent or service due to him.— F. N. B. 151; New 
Nat. Brev . 330; Beg. Grig. 159. 

CON SUETUDO.—A custom, usage, or 
practice ; a law growing out of custom or usage ; 
a custom, tax, toll or tribute. (See Custuma.) 
This latter meaning is probably incorrect. ( See 
1 Sharsw. Bl. 313, n.) The word is chiefly 
found in the following phrases and maxims: 

CONSUETUDO AN G-LIC AN A.— 

The custom of England; the ancient common 
law as distinguished from lex y the civil or Homan 
law — Burrill. 

Consuetudo, contra rationem in- 
troducta, potius usurpatio quam con¬ 
suetudo appellari debet (Co. Litt. 113): 
A custom introduced against reason ought to be 
called rather an usurpation than a custom. 

CONSUETUDO CURL®.— The cus¬ 
tom of the court, i. e. the practice adopted in 
any particular court. 


Consuetudo debet esse certa; nam 
incerta pro nulla habetur (Dav. 33): A 
custom should be certain, for an uncertain cus¬ 
tom is considered null. 

Consuetudo est altera lex (4 Co. 21): 
Custom is another law. 

Consuetudo est optimus interpres 
legum (2 Inst. 18): Custom is the best ex¬ 
pounder of the laws. 

Consuetudo et communis assue- 
tudo vincit legem non scriptam, si 
sit specialis; et interpretatur legem 
scriptam, si lex sit generalis (Jenk. 
Cent. 273): Custom and common usage over¬ 
comes the unwritten law, if it be special; and 
interprets the written law, if the law be general. 

Consuetudo ex certa causa ration- 
abili usitata privat communem legem 
(Litt. \ 169): A custom grounded on a certain 
reasonable cause supersedes* the common law. 

Consuetudo licet sit magnaa aucto- 
ritatis, nunquam tamen prejudicat 
manifesto veritati (4 Co. 18): A custom, 
though it be of great authority, should never, 
however, be prejudicial to manifest truth. 

Consuetudo loci observandi est (Litt. 
§ 169): The custom of a place is to be observed. 

Consuetudo manerii et loci obser- 
vanda est (6 Co. 67): A custom of a manor 
and place is to be observed. 

CONSUETUDO MERCATORUM.— 

The custom of merchants. Another name for 
the lex mcrcatoria ( q . v.) 

Consuetudo neque injuria oriri ne- 
que tolli potest (Loffi 340): Custom can 
neither arise from, nor be taken away by, injury. 

Consuetudo non trahitur in conse- 
quentiam (3 Keb. 499): Custom is not drawn 
into consequence. See Muggleton v. Barnett, 4 
Jur. N. S. Ex. 139. 

Consuetudo prsescripta et legitima 
vincit legem (Co. Litt. 113): A prescriptive 
and legitimate custom overcomes the law. 

Consuetudo regni Angliae est lex 
Angliee (Jenk. Cent. 119) ; The custom of the 
kingdom of England is the law of England. 
See 2 Bl. Com. 422. 

Consuetudo semel reprobata, non 
potest amplius induci (Dav. 33): Custom 
once disallowed cannot be again produced. 

Consuetudo tollit communem legem 
(Co. Litt. 33 b): Custom takes away the common 
law. 

Consuetudo volentes ducit, lex no- 
lentes trahit (Jenk. Cent. 274): Custom 
leads the willing; law compels the unwilling. 

CONSULAR COURTS.—Courts 
held by consuls, under treaty stipulations, 
for the trial of civil disputes between sub¬ 
jects or citizens of the country from which 
the consul holding the court comes. They 
also have a criminal jurisdiction in some 
countries, subject to the revision of the 
courts of the home government. See U. S. 
Rev. Stat. 4083 et seq . 
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CONSULS.— 

11. In international law. —A class of 
diplomatic agents or representatives of a 
foreign country. Their customary func¬ 
tions are to give advice and assistance to 
citizens of the State the}’ represent, and to 
uphold their interests by due representa¬ 
tions in the proper quarter, and to certify 
and attest acts and documents. Mann. 
Int. Law 113. See Exequatur. 

$ 2. In old English and Roman law, 

consul signifies an “earl.”—Bract, lib. 1, c. 8, 
tells ns that as “ comes ” i*. derived from comitatu , 
so “consul” is derived from consulendo; and in 
the laws of Edward the Confessor mention is 
made of vicecomites and viceconsides. — Blount. 
Consuls, among the Romans, were chief officers, 
of which two were yearly chosen to govern the 
city of Rome.— Jacob. 

Consul, (defined). 2 Cranch (U. S.) 187, 
237. 

-(in constitution of U. S.) 2 Dali. (U. 

S.) 297. 

-(exemption of, from 6uit in State 

court). 8 Pet. (U. S.) 320; 1 Green (N. J.) 
109. 

-(when not privileged from arrest). 9 

East 447 • 3 Mau. & Sel. 284, 285; 1 Taunt. 
106. 

-— (status of foreign). 3 Wheat. (U. S.) 

435. 

-(foreign, may be sued in State court). 

10 Wend. (N. Y.) 50. 

-(foreign, may be indicted in U. S. 

courts for rape). 5 Serg. <& R. (Pa.) 545. 

CONSULT A ECCLESIA. —A church, 
full or provided for.— Cowell. 

CONSULT AR Y RESPONSE. — The 
opinion of a court of law on a special case.— 
W harton. 

CONSULTATION. —(1) A writ whereby 
a cause which has been wrongfully removed by 
prohibition out of an ecclesiastical court to "a | 
temporal court, is returned to the ecclesiastical 
court. (Pliillim. Ecc. L. 1439.) (2) A meet¬ 

ing between counsel to discuss a question or to 
settle a document. See Conference. 

CONSUMMATION.—(1) The com¬ 
pletion of a thing. (2) The completion 
of a marriage between two affianced per¬ 
sons by cohabitation. (3) Thus, also, con¬ 
summation of tenancy by the curtesy, is 
when a husband, upon his wife’s death, 
becomes entitled to hold her lands in fee- 
simple, of which she was seized during the 
marriage, for his own life, provided he has 
had issue by her, capable of inheriting. 
His estate becomes initiate upon birth of 
a child.— Wharton. 


Consummation of a marriage, (defined). 

1 Day (Conn.) Ill, 116. 

Containing about - acres, (in a deed). 

3 Paige (N. Y.) 94, 98; 6 Call (Va.) 218; 4 
Munf. (Va.) 332; 1 Pet. (U. S.) C. C. 58; 2 
Johns. (N. Y.) 37 ; 15 Id. 471; 3 Paige (N. Y 
94, 98; 6 Cow. (N. Y.) 481, 483, 706, 717; 1 
Murph. (N. C.) 348; 4 Wheel. Am. C. L. 6; 6 
Id. 286. 

Containing -acres and no more, (in 

a deed). 4 Wend. (N. Y.) 58, 64. 

Containing-acres, more or less, (in 

a deed). 8 Com. Dig. 362. 

Containing- acres, strict measure, 

and no more, (in a deed). 19 Wend. (N. Y.) 
175, 176. 

Containing by estimation-acres, (in 

a deed). 103 Mass. 344; 13 Johns. (N. Y.) 
257, 258; 19 Id. 97,101. 

Containing by estimation - acres, 

more or less, (in a deed). 4 Mas. (U. S.) 
414, 415. 

CONTANGO. —Contracts for shares on 
the Stock Exchange, London, are made for 
ready money, or for payment on settling 
days. If for ready money, the money is paid 
immediately. If for time, it is paid on the set¬ 
tling day. The price at which stock or shares 
are sold, to be transferred on the next settling 
day, is called the “ price for account.” In the 
London share market, the account day is gen¬ 
erally twice a month. The settling day is always 
the day before the account day. On the settling 
day takes place the business of giving the names 
of the persons for whom brokers have bought, 
and that of carrying over transactions to another 
day, which are called “continuances,” the com¬ 
mission for which is called “contango.” Foreign 
railway shares are subject to the same rules as 
English shares. And in foreign stocks, the 
account and settling days are one and the same. 
— W harton. 

Contemplated passage-way, (in a deed). 

2 Gray (Mass.) 273. 

CONTEMPLATION OF BANK¬ 
RUPTCY. —A contemplation of the 
breaking up of one’s business, or of an 
inability to maintain it. (Crabbe (U. S.) 
529, 532.) Securities given and sales and 
conveyances made in contemplation of 
bankruptcy, or insolvency, are void. 

Contemplation of bankruptcy, (defined). 
Crabbe (U. S.) 529; 3 Story (U. S.) 446. 

-(in bankrupt law). 1 Dill. (U. S.) 

186, 203; 13 How. (U. S.) 151; 2 Story (U. S.) 
349. 

- (assignment in, held to be void). 1 

Dill. (U. S.) 186; 3 Story (U. S.) 446. 

Contemplation of insolvency, (defined). 

8 Bosw. (N. Y.) 194. 

Contemporanea expositio eat op¬ 
tima et fortissima in lege (2 Install): 
A contemporaneous exposition is the best and 
most powerful in law. (See Broom Max. (b 
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edit.) 682.) “Great regard/’ says Sir Edward 
Coke, “ought, in construing a statute, to be paid 
to the construction which the sages of the law 
who lived about the time, or soon after it was 
made, put upon it, because they were best able 
to judge of the intention of the makers at the 
time when the law was made.” These four 
points are to be considered in the interpretation 
of all statutes, be they penal or beneficial, re¬ 
strictive of, or enlarging the common law: (1) 
What was the common law before the making 
of the act; (2) what was the mischief and defect 
for which the common law did not provide; (3) 
what remedy the parliament has resolved and 
appointed to cure the disease of the common¬ 
wealth, and (4) the true reason of the remedy; 
and then the office of the judges is always to 
make such construction as shall suppress the 
mischief and advance the remedy. (3 Co. 7.)— 
W Iiarton. 

CONTEMPT.— 

I 1. Contempt of court is where a person 
who is a party to a proceeding in a court 
of record, fails to comply with an order 
made against him or an undertaking given 
by him, or where a person, whether a 
party to a proceeding or not, does any act 
which may tend to hinder the course of 
justice or show disrespect to the court’s 
authority. Thus it is a contempt of court 
to attempt by threats to induce a judicial 
officer to depart from the course of his 
judicial duties; to attempt to prevent a 
party from conducting his case in a proper 
manner, or to publish, while a cause is 
pending, comments upon the evidence 
which are calculated to injure the parties’ 
cases, or to create ill-feeling against the 
witnesses. (In some jurisdictions this last 
illustration is not correct. In Pennsyl¬ 
vania, for example, no contempts by 
others than officers of the court, are pun¬ 
ishable, unless committed in the presence 
of the court, or in violation of its orders; 
such is also the rule in the federal courts.) 
It is also a contempt, in England, to re¬ 
move a ward of court from the custody of 
the person with whom such ward has been 
residing under the authority of the court, 
or to marry a ward of court without the 
sanction of the court. (Dan. Ch. Pr. 937; 
4 Bl. Com. 283.) Inferior courts of record 
(such as county courts) appear to have 
power only over contempts in facie cxirix , 
i. e . committed in the court itself. (Reg. v . 
Lefroy, L. R. 8 Q. B. 131.) The distinc¬ 
tion between ordinary contempts in pro¬ 
cess (as where a defendant in Chancery 
failed to put in his answer within the 


proper time) and special contempts (such 
as those above mentioned) (Dan. Ch. Pr. 
431) seems no longer to exist. 

\ 2. A person committing a contempt 
of court is called a "contemnor,” or “con¬ 
temner.” 

3 3. Contempt of court is an offence 
punishable summarily by fine or imprison¬ 
ment, or both. (See Attachment, \ 1 ; 
Committal.) Moredver, where a party to 
a proceeding is guilty of contempt of court, 
he cannot, as a general rule, make any 
application to the court while he is in 
contempt (Dan, Ch. Pr. 427), unless it is 
required for the purpose of his defence. 
Haldane v. Eckford, L. R. 7 Eq. 425. 

§ 4. The contemnor is said to clear or 
purge his contempt when he expresses his 
contrition and submits himself to the 
court. Dan. Ch. Pr. 938. 

Contempt of court, (defined). 21 Conn. 
185, 198; 3 Scam. (Ill.) 395. 

-(what is). Wall. Jr. (U. S.) 77; 4 

Johns. (N. Y.) 317,325; 4 Paige (N. Y.) 405; 
5 Id. 54, 5G, 311,313, 4S9, 490; 3 Wheel. Cr. 
Cas. 1; 4 Barn. & Aid. 329, 331 ; 11 Price 63. 

-(what is not). Moo. A M. 165, 166. 

- (filing a scandalous affidavit is). 1 

Mont. & B. 259, 260. 

- (under N. Y. statutes, defined). 3 

Wheel. Am. C. L. 320. 

Contempts, (“criminal” and “constructive,” 
defined). 49 Me. 392. 

CONTEMPT OF CONGRESS, 
LEGISLATURE, or PARLIA¬ 
MENT. —Whatever obstructs or tends 
to obstruct the due course of proceeding 
of either house, or grossly reflects on the 
character of a member of either house, or 
imputes to him what it would be a libel to 
impute to an ordinary person, is a con¬ 
tempt of the house, and thereby a breach 
of privilege. (Shortt Copyr. 344, 351, citing 
Beaumont v . Barret, 1 Moo. P. C. 76, 
and Holt Lib. 118; 2 Steph. Com. 344.) 
Commitment is the ordinary punishment 
inflicted. 

Contendere vult non, (ha® the same effect 
as a plea of guilty). 9 Pick. (Mass.) 206. 

CONTENEMENT. —A landowner’s tene¬ 
ment is so called, when regarded as his means of 
support, i. e. the lands are the same to the land¬ 
holder as his merchandise is to the merchant, or 
his wainage to the wagoner.— Brows. 

Content with, (in a will). 18 Wend. 

(N. Y.) 200, 207. 
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CONTENTIOUS. —Probate business 
is divided into contentious and non- 
contentious, the former including actions 
for proving a will in solemn form, or 
revoking a probate already granted, while 
the non-content ions business consists of 
the grant of probates and letters of admin¬ 
istration in common form. See Grant; 
Probate ; Warning. 

CONTENTIOUS JURISDICTION.— 

In English ecclesiastical law, jurisdiction to hear 
and determine any matter between party and 
party, in an action or other judicial proceeding. 

Contents, (of a chose in action, in U. S. 
Judiciary Act), 5 Blatchf. (U. S.) 107, 114. 

CONTENTS UNKNOWN—Words 
frequently used in hills of lading to indi¬ 
cate that the goods are admitted to be 
shipped in good "order so far only as the 
external appearance of the cases or pack¬ 
ages is concerned. 

Contents unknown, (in a bill of lading). 
12 How. [V. S.) 272; 3 Taunt. 303. 

CONTERMINOUS. —Adjacent; adjoin¬ 
ing ; having a common boundary; co-terminous. 

CONTESTATIO LITIS.— See Contes¬ 
tation of Suit. 

Contestatio litis eget terminos con- 
tradictarios (Jenk. Cent. 117): The joinder 
of issue in a suit needs contradictory terms. 

CONTESTATION OP SUIT.— In an 

ecclesiastical cause, that stage of the suit which 
is reached when the defendant lias answered the 
libel bv giving in an allegation ( q . v.) If he 
confesses the libel, he is said to contest the suit 
affirmatively. If he denies it, he is said to con¬ 
test the suit negatively, or he may give a qualified 
affirmative or negative by confessing the whole 
or part of the libel, and adding other facts. 
(Phillim. Ecc. L. 1255; Rog. Ecc. L. 720. See 
Confession and Avoidance.) The term is a 
translation of contestatio litis , and is taken from 
the Roman law. 

CONTEXT. —Those parts of a writing 
or book which immediately precede and 
follow a sentence or clause, the meaning 
of which is in question, and which they 
are often resorted to to explain. 

Context, (of a will). 3 Add. Ecc. 210. 

Contiguous, (defined). 69 N. Y. 191, 193. 

-(in an application for insurance). 2 

Hall (N. Y.) 632, 646. 

-(in a lire policy). 69 N. Y. 191. 

-(to a highway). 10 R. I. 304. 

Contiguous, adjoining, (in pleading). 1 
Ld. Riym. 276. 


CONTINENS.—In the Roman law, con¬ 
tinuing; holding together. Adjoining buildings 
were said to continentia. The latter form of the 
word, however, was also used in old English 
law to signify connection or continuity in the 
proceedings in an action. 

CONTINGENCY-CONTINGENT. 

§ 1. An estate, interest, right, liability, 
or obligation is said to be contingent when 
its existence depends on an uncertain 
event, which is called a “ contingency.” 
Thus, if A. guarantees B. the payment of 
a sum by C., the right of B. to receive, and 
the liability of A. to pay, the amount 
guaranteed, are contingent on the default 
of the principal debtor, C. 

I 2. Remainder.—The term is chiefly 
used in conveyancing as applied to remain¬ 
ders (q. v.) Where an estate is limited 
with substitutionary or alternative contin¬ 
gent remainders (as to A. for life, and if 
he should leave issue male, then to such 
issue male, in fee, but if he should die 
without issue male, then to B. in fee), this 
is called a “ contingency with a double ” 
aspect (q. v.) Fearne Rem. 225, 373; 
Wms. Sett. 207. 

Contingency, (in a statute). 30 Me. 384, 
388; 47 Id. 557; 65 Id. 534. 

CONTINGENCY WITH A 
DOUBLE ASPECT.—When one event 
only is expressed by the party, and two events 
are clearly in his contemplation. This is a con¬ 
struction in favor of the intention, that the 
intention may not be frustrated. The general 
rule is, that an interest, to commence on a con¬ 
tingency, shall not take place unless that contin¬ 
gency shall arise. It is in a few cases only that 
this favor is extended by construction. The 
exception seems to have been borrowed from 
the mode in which remainders are limited, and 
the construction which the limitations of remain¬ 
ders receive; and under which every estate will 
take place after the preceding estate, without 
regard to the particular time at which, by the 
words of the remainder, the estate is to take 
place. In these cases, the court proceeds on the 
intention that the determination of every prior 
or intermediate estate shall accelerate the com¬ 
mencement of the more remote estate. It is on 
similar grounds of intention that the contingency 
with double aspect is allowed; for it is allowed 
on the idea that, by the intent of the testator, 
the estate limited on a contingency referable to 
one estate, shall also take place in case the con¬ 
tingency should not arise on which the prior gift 
is to vest an interest, and then, in point of law, 
the contingency has a double aspect; provided, 
by expression, for a contingency annexed to the 
interest previously limited, and also, by inference 
and construction of law, for the event that the 
contingency on which the prior interest is to 
vest shall never arise.— Wharton. 
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Contingent, (defined). 5 Barb. 686, 692; 10 
Jd. 296, 388. 

Contingent claims, (against an estate), 32 
Me. 460; 7 Allen (Mass.) 430. 

- (in statute concerning bankruptcy), 

24 Me. 358. 

Contingent damages, (defined). 1 Str. 431. 

Contingent debts, (of a bankrupt). 115 
Mass. 52. 

Contingent demand, (defined). 5 Barb. 
(N. Y.) 686. 

- (in bankrupt law). 2 Gray (Mass.) 

CONTINGENT ESTATE.—See 

Contingency, § 1. 

Contingent estate, (defined). 4 Abb. 
(N. Y.) App. Dec. 218. 

CONTINGENT LEGACY. — One 

that is bequeathed to a legatee, at a certain 
age, or if, when, or provided he shall attain 
that age; if the legatee die before that 
age, the legacy lapses. The thirty-third 
section of 7 Will. IV. and 1 Viet. c. 26, 
enacts: “That where any person, being a 
child or other issue of the testator, to whom 
any real or personal estate shall be devised 
or bequeathed for any estate or interest 
not determinable at or before the death of 
such person, shall die in the lifetime of the 
testator, leaving issue, and any such issue 
of such person shall be living at the time 
of the death of the testator, such devise or 
bequest shall not lapse, but shall take 
effect as if the death of such person had 
happened immediately after the death of 
the testator, unless a contrary intention 
shall appear by the will.” 

Contingent liability, (in insolvent law). 
71 Me. 438; Id. 441. 

CONTINGENT REMAINDER.— 

See Contingency, § 2. 

Contingent remainder, (defined). 2 Bl. 
Com. 169. 

CONTINGENT USES. -These 
properly take effect as remainders and 
in imitation of contingent remainders. 
Where an estate is limited previously to a 
future use, and the future use is limited 
by way of remainder, it is subject to the 
rules of the common law, which are, that 
a vested estate of freehold must precede, 
in order to support, the remainder, and 
that a remainder must vest either during 
the existence of such preceding estate or 
to instanti that it determines. And herein 


these contingent or springing uses (fof 
they have been called by both epithets, 
and without any great inconsistency, al¬ 
though it creates difficulty in regaid to 
their distinctive classification,) differ from 
executory devises, which latter do not re¬ 
quire any particular estate to support 
them; that by them a fee-simple or other 
less estate may be limited after a fee-sim¬ 
ple, and that a remainder may be limited 
of a chattel interest after a particular 
estate for life created in the same. The 
following is an example of a contingent 
use: A use to the first unborn son of A., 
after a previous limitation to A. for life or 
for years, determinable on his life ; for this 
does not answer to the notion of either a 
shifting or a springing use. To create a 
good springing use, it must he limited at 
once, independently of any preceding 
estate, and not by way of remainder, for 
if so, it is then a contingent and not a 
springing use, and subject to the laws 
governing contingent remainders. Thus, 
springing uses are confined within very 
narrow limits, and future or contingent 
uses are placed on exactly the same foot¬ 
ing with contingent remainders. Although 
shifting or secondary uses cannot be classed 
with future or contingent uses, because of 
the different modes by which they take 
effect, yet as a shifting use, when created, 
may, in point of limitation, be like a con¬ 
tingent remainder, it will, in that case, as 
well as a strict contingent use (which does 
not take effect in derogation of any other 
estate), be subject to the same laws.— 
Wharton. 

CONTINUAL CLAIM.— Under the old 
English law, if a man had a right of entry on 
land, he might prevent this right from being 
tolled or taken away by the person in possession 
dying seized of the land, if he made “continual 
claim ” to the land, i. e. if at intervals of a year 
and a day he either entered on the land, or, in 
case of threatened violence, went as near the 
land as he could, and by word claimed the land 
to be his. The result of making continual claim 
was that if the person seized died within a year 
and a day after the claim, the claimant could 
enter on the heir, instead of being put to his 
action. (Litt. \\ 414-422.) The doctrine of 
continual claim was abolished by Stat. 3 and 4 
Will. IV. c. 27, U 10, 11- See Entry. 

CONTINUANCE.— 

\ 1. In old English practice, the partiea 
to an action, or their attorneys for them, used to 
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appear in open court; the plaintiff's advocate 
stated his cause of complaint i'M voce ; the de¬ 
fendant’s advocate his ground of defence; plain- 
titTs advocate replied; and the altercation con¬ 
tinued till the two parties came to contradict one 
am tlier, or, as it was termed, to an “issue." If 
this issue was upon a point of law, the judges 
decided it; if upon a point of fact, it was tried 
by a jury, or by one of the other modes which 
prevailed at that period. While this was going 
on, the officers of the court, who sat at the feet 
of the judges, took a written minute of the pro¬ 
ceedings on a parchment roll, which was called 
“the record,” and was preserved as the official 
history of the suit, and that alone, the correct¬ 
ness of which could be afterwards recognized and 
depended on, was the only evidence of the mat¬ 
ters stated there, and the court would not allow 
it to be contradicted. As the proceedings gen¬ 
erally occupied more days than one, the court 
used to adjourn them from time to time; if these 
adjournments, which were called “continuance," 
were not made, the suit was at an end, since 
there was no period at which either party had a 
right again to call the court’s attention to it; 
and if tlie continuance, though made, were not 
entered on the record, the suit was equally at an 
end, since the record was the only evidence the 
court would admit ot the fact of the continuance. 
In such a case the action was said to be “dis¬ 
continued.” And latterly when a cause was put 
down in the list of causes to be tried at a certain 
time, and from some cause or other it was not 
then tried, but was adjourned, a minute of such 
adjournment was entered on the record, which 
was technically termed “ entering a continuance," 
because such entry signified that the cause was 
not yet finished, but continued pending. This 
practice of entering continuances was, however, 
abolished by Rule 31, Trin. Term, 1853.— Brown. 

\ 2. In American practice, the ad¬ 
journment or postponement of the trial 
of a cause, to another day in the same 
term of the court, or to a subsequent term. 
Among the principle causes or grounds 
for a continuance are, absence of material 
witnesses, amendments of pleadings 
changing the nature or scope of the issue, 
illness of party or counsel, surprise, newly 
discovered evidence, &c. 


another, instead of the plaintiff being compelled 
to bring separate actions for each day's separate 
ollence ; this waa called “laying the action with 
a continuando ” 3 Bl. Com. 212. 

Continuando, (defined). 2 Mass. 50. 

-- (laying action with). 4 Wheel. Am. 

C. L. 202. 

Continue a stockholder, (of a company). 
104 Mass. 577. 

Continue his suit, not to, (in a bond). 
Cro. Jae. 525. 

Continued in such service, (in a statute). 
2 Chit. Gen. Pr. 10. 

Continuing an action, (in a statute). 1 
Mass. 508. 

Continuing and abiding, (in a statute). 12 
East 550, 554. 

Continuing charge, (in succession duties 
act). L. R. 2 H. L. 63. 

CONTINUING CONTRACT.—See 

Contracts, l 12. 

Continuing guaranty, (defined), 10 Pet. 
(U. S.) 494, 495; 18 N. Y. 337, 343. 

- (what is). G Bing. 244, 249; 9 Id. 

618 ; 2 Campb. 412, 413, 436, 437 ; 12 East 227, 
228. 

-(what is not). 6 Bing. 276; 2 Chit. 

205; 2 Mau. & Sel. 18, 22. 

- (notice of acceptance). 5 Wheel. Am. 

C. L. 531. 

Continuing his said assault thebe- 
afterward, (not within the meaning of a con- 
tinuando). 2 Mass. 50. 

Continuing interest, (in succession duties 
act). L. R. 2 H. L. 63. 

Continuing offence, (in by-law under pub¬ 
lic health act). L. R. 8 C. P. 416. 

Continuous adverse use, (equivalent to 
uninterrupted adverse use). 59 Ind. 411. 

Continuous emigrant passage, (not con¬ 
tract to carry to intermediate station). 4 Sawy. 
(U. S.) 114. 

Continuous line, (what is a). 6 Wend* 

(N. Y.) 467. 

Continuous use, of a right of way). 105 
Mass. 319. 

CONTRA.—Against; contrary to; in 
opposition with. 


Continuance, (in the common law, synon 
mous with “prorogation” in the civil). 1 Co 
(N. Y.)43?i. 

Continuance in office, (in a bond) 
Cranch (U. S.) 212, 239; 16 Fla. 204; 6 Mui 
(Va.) 81. 

Continuance of an action, (what is noi 
6 Watts (Pa.) 528. 

Continuance of trespass, (damages cann 
be recovered for). 19 Wend. (N. Y.) 507, 509 


CONTINUANDO.—In an action of tres¬ 
pass under the old practice, when the trespass 
was ot a continuing nature (e. g. spoiling or con¬ 
suming a man’s herbage with cattle), the declara¬ 
tion might allege the injury to have been com¬ 
mitted by continuation from one given day to 


CONTRA BONOS MORES.—Against 

good morals. Contracts contra bonos mores are 
void. 

CONTRA FORMAM COLLA- 
TIONIS.—A writ that issued where lands 
given in perpetual almB to lay houses of reli¬ 
gion, or to an abbot and convent, or to the war¬ 
den or master of an hospital and his convent, to 
find certain poor men with necessaries, and do 
divine service, &c., were alienated, to the dis¬ 
herison of the house and church. By means of 
this writ the donor or his heirs could recover 
the lands. — F. N. B. 210 ; Reg. Orig. 238. 

CONTRA FORMAM FEOFF A- 
MENTI.—A writ that lay for the heir of a 
tenant, enfeoffed of certain lands or tenement®, 
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by charter of feoffment from a lord, to make 
certain services and suits to his court, who was 
afterwards distrained for more services than were 
mentioned in the charter.—0. N. B. 162; Beg. 
Orig. 176. 

CONTRA FORMAM STATUTE— 

Contrary to the form of the statute in such case 
made and provided. The usual conclusion of 
every indictment, &c., brought for an offence 
created by statute. 

CONTRA JUS BELLI.—Contrary to 
the law of war. See 1 Kent Com. 6. 

CONTRA JUS COMMUNE.—Con¬ 
trary to common right, or to the common law.— 
Bract. 48 b. 

CONTRA LEGEM TERRAS. —Con¬ 
trary to the law of the land. Mag. Char. c. 55. 

Contra negantem principia non est 
disputandum (Co. Litt. 43): There is no 
disputing against one who denies first principles. 

Contra non valentem agere nulla 
currit praescriptio : No prescription runs 
against one unable to act. Thus generally pre¬ 
scription runs only from the time the plaintiff 
might have brought his action, unless he was 
at the time subject to disability. 

CONTRA PACEM.—Against the peace. 
It is generally necessary, in all indictments 
whatsoever, to allege that the offence was com¬ 
mitted against the peace. The omission of these 
words does not, however, necessarily render an 
indictment, information, inquisition or present¬ 
ment insufficient. 

Contra pacem, (when necessary, in an in¬ 
dictment). 2 Ld. Raym. 1034; 6 Mod. 128. 

- (when not necessary, in an informa¬ 
tion). 2 Chit. Gen. Pr. 169. 

-(when necessary, in declaration in tort). 

14 Johns. (N. Y.) 134, 135; 1 Ld. Raym. 38. 

CONTRA VADIUM ET PLEGIUM. 

—Contrary to gage and pledge. Bract. 15 b. 

Contra veritatem lex nunquam ali- 
quid permittit (2 Inst. 252): The law 
never suffers anything contrary to truth. 

CONTRABAND OF WAR.—In 

international law, this is the name given 
to such articles as may not be carried by 
a neutral to a belligerent, because they are 
calculated to be of direct service to him 
in carrying on war. The question whether 
certain goods (other than munitions of 


war, as to which there is no question) are 
or are not contraband, depends partly on 
the practice of each nation, and partly on 
stipulations in treaties. (Man. Int. Law 
352. See Confiscation* Pre-emption; 
Prize.) Some articles are notoriously 
and essentially contraband, i. e. capable of 
being used in war only. Other articles 
are in the opposite extreme, and (except¬ 
ing by some imaginative application) can 
never be useful in war at all. Between 
these two extremes there are many articles 
said to be ancipitis usus , i. e. of variable 
application, usually in peace, but not un- 
frequently in war. Articles ancipitis usus 
are such articles as provisions, coals, naval 
stores, timber, tar, and the like. Such 
articles, if the natural productions of the 
country conveying them, should be privi¬ 
leged from the confiscation which carry¬ 
ing contraband entails; but this question 
is at present the subject of no settled law, 
and the very list of articles ancipitis usus 
has never been completely defined. Never¬ 
theless, all articles ancipitis usus , and even 
articles of use in peace, only become con¬ 
traband by destination, if attempted to be 
carried into a blockaded port. Even per¬ 
sons and papers of a diplomatic character 
may be contraband. The penalty for wil¬ 
fully carrying contraband, either in se , or 
by destination, is forfeiture of the vessel 
as well as of the cargo. 

Contraband of war, (defined). 1 Wheat. 
(U. S.) 387. 

- (what goods are). 1 Wheat. (U. S.) 

382; 6 Mass. 102; 2 Cow. (N. Y.) 56. 

CONTRAC AUSATOR.—A criminal; 
one prosecuted for a crime. 

CONTRACTS .— Latin : contractus , from 
con , with, and traho , to draw. 

§ 1. Simple, special, and of record. 
—With reference to the modes of their for¬ 
mation, contracts are generally divided 
into three kinds: simple, or parol con¬ 
tracts, specialty contracts, or contracts 
under seal, and contracts of record.* 

Simple or parol contracts are of two 
kinds, according as they arise from agree- 


*Chit. Cont. 2. In Rann v. Hughes (7 T. R. tracts of record and quasi-contracts among true 
370; 3 Burr. 1672), it is said “that all contracts contracts, as it does, this would be a far better 
are by the laws of England distinguished into classification than the ordinary one, which is 
agreements by specialty, and agreements by that given in the text. See Obligation; 
parol.” If English law did not include con- Q.uasi-contract. 


CONTRACTS. 


(281) 


CONTRACTS. 


ment between the parties, or from impli¬ 
cation of law. 

? 2. A simple contraot arising from 
agreement, is where two or more persons 
agree that one of them is to do or not to 
do some particular thing, in consideration 
of something done or to be done by the 
other. (Chit. Cont.S.) “Contract,” there¬ 
fore, differs from “agreement” in the pri¬ 
mary sense of that word, in including, in 
addition to the unity of intention and the 
juridical nature of the subject-matter 
constituting a simple agreement, the inci¬ 
dents of one of Cue parties being bound to 
a future performance or forbearance, and 
of the other party doing or agreeing to do 
something in return. On the side of the 
party so bound to a future performance or 
forbearance, the expression of his willing¬ 
ness or intention to do it is called a 
“ promise ” (g. v.) and the performance or 
forbearance done or promised by the other 
party, is called the “consideration for his 
promise.” Thus, if A. agrees with B. that 
he will sell B. goods, and B. pays him $5 
in respect of them, this is a contract of 
6ale; there is a unity of intention between 
the parties: A. promises to deliver the 
goods to B., in consideration of B.’s pay¬ 
ing him $5. Leake Cont. 8 et seq.; Poll. 
Cont. 5 et seq. See Consideration ; Prom¬ 
ise; Request. 

2 3. Express and implied.— Simple 
contracts created by agreement are divid¬ 
ed, according to the manner in which the 
agreement appears, into express and 
implied. Thus, if A. says to B. p “Will 
you sell me your horse for $50?” and B. 
says, “ I will,” this is an express contract; 
but if I order goods of a tradesman with¬ 
out promising to pay for them, my con¬ 
tract to do so is implied. (See Express; 
Implied.) “ Implied contracts ” must not 
be confounded with “ contracts implied in 
law” {infra 2 5), although the terms are 
sometimes used interchangeably. Leake 
Cont. 12; Chit. Cont. 55; 2 Bl. Com. 443; 
Marzetti v. Williams, 1 Barn. & Ad. 415. 

I 4. Written and verbal.— Simple 
contracts are also divisible into contracts 
in writing, and verbal contracts. Contracts 
are put into writing, either voluntarily, or 
in pursuance of a rule of law, as in the 
taee of hills of exchange and contracts fall¬ 


ing within the Statute of Frauds (g. v.) Id 
either case, the writing is the only admis¬ 
sible evidence of the contract, although 
extrinsic evidence is admissible for various 
purposes, e. g. to identify the parties and 
the subject-matter of the contract, or to 
show intent, that it was made subject to 
usages of trade, &c. Leake Cont. 103. 

2 5. Implied in law.—Simple contracts 
arising independently of agreement, or 
contracts implied in law, exist in certain 
cases where an obligation is created by law 
for the purpose of setting the parties right, 
where one of them has suffered loss by 
doing something for the benefit of the 
other, or where one of them has wrong¬ 
fully, or by accident, gained an advantage 
over the other. The following are the 
most important examples: 

2 6. If A., being compelled by law, has 
paid money which B. is ultimately liable 
to pay, A. may recover it from B. under 
an implied contract to repay it; as if an 
executor has been compelled to pay legacy 
duty for which the legatee is ultimately 
liable. (Chit. Cont. 587; Leake Cont. 41.) 
This is called “ an action for money paid 
by the plaintiff for the use of the defendant 
at his request.” 

2 7. Where a person does something for 
another without having been requested 
by him to do it, and the latter adopts and 
takes the benefit of the act, the law im¬ 
plies a contract by him to pay the reason¬ 
able value of the other's services. This is 
called “ acceptance of an executed consid¬ 
eration.” Chit. Cont. 50. 

2 8. If A. wrongfully takes goods from 
B. and sells them, or has obtained money 
from B. by fraud, or by B's mistake or the 
like, B. may sue A. for the amount on an 
implied contract by A. to pay it to him. 
This is called “an action for money had 
and received by the defendant for the use 
of the plaintiff.” (Chit. Cont. 558; Leake 
Cont. 47.) These forms of actions seem 
to have been invented partly to give 
remedy which would not otherwise have 
been available at common law, partly 
because the procedure in an action of 
assumpsit ( q . v.) was often more convenient 
than that in an action of debt or tort . 

2 9. Specialty contracts. —A contract 
under seal, or specialty contract, is created 
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by the execution of a deed binding the 
party or parties executing it to a future 
act or forbearance. (See Deed.) Such a 
contract necessarily involves the element 
of agreement, but it derives its legal effect 
solely from the formality of sealing and 
delivery, and not from the mere fact of 
agreement (Leake Cont. 76); it also in¬ 
volves the element of a promise, (as op¬ 
posed to a conveyance, appointment, &c.,) 
and in these two points a contract under 
6eal resembles a simple contract, but they 
differ in the important respect that no 
consideration is required to give validity 
to a contract under seal as between the 
parties to it. (See Consideration, g 2; 
Chit. Cont. 5; Leake Cont. 84.) As re¬ 
gards its effects, also* a contract under 
seal differs in some respects from a simple 
contract. Chit. Cont. 6; Leake Cont. 88. 
See Covenant ; Debt ; Estoppel ; Limita¬ 
tion of Actions ; Merger. 

g 10. Contracts of record are not 
really contracts at all, but are transactions 
which, being entered on the records of 
certain courts called “courts of record/ 7 
are conclusive proof of the facts thereby 
appearing, and could formerly be enforced 
by action of law as if they had been put in 
the shape of a contract.* They consist of 
judgments, recognizances, &c. See those 
titles; also, Cognovit; Debt; Limitation 
of Actions; Merger; Warrants of At¬ 
torney. 

With reference to their nature, con¬ 
tracts are divisible into the following 
kinds: 

g 11. A personal contract is one 

which depends upon the existence, or the 
personal qualities, skill or services of one 
of the parties, such as a contract of mar¬ 


riage, or a contract to paint a picture. It 
follows, from the nature of a personal con¬ 
tract, that it cannot be assigned (Chit. 
Cont, 671), and that it is discharged by the 
death of the party on whose personality it 
is founded. Leake Cont. 642. See, also, as 
to the bankruptcy of the contractor, Id. 
648. 

g 12. A continuing contract is one 

for the performance of several acts from 
time to time. Thus, a contract to main¬ 
tain and repair railway wagons for seven 
years is a continuing contract. In re 
Sneezum, Ex parte Davis, 3 Ch. I). 463. 

g 13. Executed and executory.— 
When a contract has been performed by 
both parties, it is said to be executed, or 
when it has been performed by one of the 
parties, it is executed as far as he is con¬ 
cerned, but so long as something remains 
to be done by one of the parties, it is said 
to be “ executory 77 as regards him. (Chit. 
Cont. 136, 591.) When applied to con¬ 
tracts of sale, “executed' 7 and “execu¬ 
tory 77 have peculiar meanings. See Sale. 

g 14. With reference to their objects, 
contracts are of innumerable varieties, 
such as contracts of agency, service, works, 
insurance, guarantee, contracts of debt, (2 
Bl. Com. 465; Sm. Merc. L. 532;) i . e. con¬ 
tracts for the payment in future of money; 
and contracts of sale, i. e. contracts by 
which one person agrees to sell, and the 
other to buy, certain property. (See Sale.) 
In the case of a sale of goods, the contract 
is generally restricted to the question of 
price, quality and time of delivery; but in 
the case of land, leaseholds, &c., the con¬ 
tract generally contains elaborate provi¬ 
sions (principally in the interest of the 
vendor) as to the investigation of the title, 
the delivery of the abstract and requisi- 


*Tkis classification—which, by including 
under the same head “ true contracts/ 7 “ fictitious 
contracts ” and “ contracts of record/ 7 puts a con¬ 
siderable strain on the meaning of contract— 
seems, like many other accepted classifications 
in English law, to be founded on the old rules 
of pleading. The action of debt was applicable 
whenever a certain sum of money was due (F. 
N. J>\ llog; Steph. PI. 15), whether by sim¬ 
ple contract, specialty or judgment; in the case 
of a judgment recovered in a personal action, the 
plaintiff could not at common law issue execu¬ 
tion on it after a year and a day, but was driven 
to bring a new action on the judgment. (His- 
cocks v. Kemp, 3 Ad. & E. 679; Post. Sci. Fa. 


6; Williams v. Jones, 13 Mees. & W. 628. See 
43 Geo. III. c. 46, g 4; Leake Cont. 92.) 
“ Debt/ 7 had the technical sense of an obligation 
to pay a certain sum of money whether created 
by contract or not, and in this sense debts are 
correctly divided by the old writers into debts 
of record, debts by specialty and debts by simple 
contract. (2 Bl. Com. 465. See Debt.) But as 
a debt, in the usual sense of the word, is an obli¬ 
gation to pay money voluntarily entered into by 
the debtor, in other words, created by contract, 
legal writers seem to have considered it neces¬ 
sary to classify contracts as if they were the only 
source of debts in the technical sense, namely, 
into contracts of record, by specialty and simple 
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tions (q. t\), :\ml the power of the vendor 
to rescind the contract if he cannot show 
a good title. When a person enters into a 
contract for the sale of land or leaseholds 
without making these stipulations, he is 
said to have entered into an open contract. 
Greenw. Conv. 15 * See, also , Necessaries; 
Restraint of Marriage; Restraint of 
Trate; Vendors and Purchasers. 

i 15. In sense of “ agreement/*— 
Contract is also sometimes used in a 
sense similar to that of “agreement” in 
its primary sense, namely, the common 
intention of two persons with regard to a 
certain subject. Thus, the phrase “con¬ 
tract of sale” frequently denotes the 
ordinary transaction of A. delivering goods 
to B., and B. paying the price to A. at the 
same instant. Here there is no true con¬ 
tract, for “contract” implies a promise to 
be performed at a future time (supra, g 2). 
It is in fact merely a sale, not a contract 
of sale. (Benj. Sales 227.) The old writers 
more accurately termed the transaction a 
“bargain and sale” (q. v.); Shep. Touch. 
224. See Discharge; Performance; Re¬ 
lease; Sale; Satisfaction. 

Contract, (defined). 11 Pet. (U. S.) 420, 
572 ; 4 Wheat. (U. S.) 122; 9 Cal. 81; 39 Conn. 
45, 49; 98 Ill. 415, 449; 4 Gill & J. (Md.) 5; 
16 Johns. (N. Y.) 233,248; 25 Barb. (N. Y.) 
204, 207; 2 Hill (N. Y.) 550; 4 Id. 442, 456-; 
30 Tex. 422; 2 Kent Com. 449 ; 1 Pars. Cont. 
6 ; 2 Bl. Com. 442 ; 2 Steph. Com. 108. 

-(“executed” and “executory ” defined). 

6 Cranch (U. S.) 87, 136. 

-(the requisite assent). 62 Me. 148. 

- (when consummated). 6 Wend. (N. Y.) 

103, 117. 

- (when includes “bond”). Wilberf. 

Stat. L. 123. 

- (when does not include “judgment”). 

54 Ala. 271. ' 

-(distinguished from “ bills and notes”). 

4 Hill (N. Y.) 442, 456. 

-(distinguished from “deed”). 2 Hill 

(K Y.) 550. ' 

-(“dependent” and “independent,” dis¬ 
tinguished). 3 Wend. (N. Y.) 356, 360. 

- (compact between States is). Baldw. 

(U. S.) 60 ; 13 IIow. (U. S.) 518 ; 1 McLean (U. 
=>•) 337 ; 1 Sumn. (U. S.) 276; 8 Wheat. (U. S.) 1. 

-(corporate charter is) 3 How. (U. S.) 

133; 6 Id. 301; 15 Id. 304; 4 Pet. (U. S.) 514; 


* The English Conveyancing Act, 1881, sup¬ 
plementing the provisions of the Vendor and 
Purchaser Act, 1874, makes certain conditions 
incident to contracts for the sale of freehold and 
leasehold interests in land, unless the parties 
otherwise agree. These conditions consist mainly 
of provisions which are inserted is a matter of 


3 Wall. (U. S.) 51, 74; 4 Wheat. (U. S.) 316, 
418; 1 Greenl. (Me.) 79; 4 Gill & J. (Md.) 1. 

Contract, (legislative grant is). 6 Cranch 
(U. S.) 87; 9 Id. 43 ; 3 Wend. (N. Y.) 588, 609. 

-(marriage is not, when). Deady (U. 

S.) 268. 

-(when mere notice is not). 6 Robt. 

(N. Y.) 358. 

-(open account is not). 46 Ga. 605. 

-(passenger ticket is not). 17 N. Y. 306. 

-(when receipt is). 8 Barb. (N. Y.) 

205; 4 Lans. (N. Y.) 76. _ 

-(when receipt is not). 48 Barb. (N. 

Y.) 511, 520. 

recognizance is not). 7 Kans. 394. 
when a statute is). 3 Cranch (LJ. S.) 
1,70; 6 Id. 87, 127, 131; 7 Id. 164; 1 Wall. 
(U. S.) 116; 4 Id. 143, 156; 16 Conn. 149; 17 
Id. 79. 

-(when a statute is not). 10 How. (U. 

S.) 402, 511; 26 Miss. 47; 47 N. Y. 501; 6 
Serg. & R. (Pa.) 322; 5 Watts & S. (Pa.) 403, 
418. 

-(what is a single). 20 Wend. (N. Y.) 

431, 434. 

-(what is a written, within rule as to 

parol proof to vary). 3 Abb. (N. Y.) App. Dec. 
139. 

-(actions on, in statute of limitations). 

14 Johns. (N. Y.) 479, 480. 

-(by corporations). 9 Pet. (U. S.) 565 ; 

6 Wheat. (U. S.) 593 ; 5 Cow. (N. Y.) 538, 540; 

4 Hill (N. Y.) 442. 

-(by the legislature). 6 Cranch (U. S.) 

87,135; 7 Id. 164; 6 Wheat. (U. S.) 593; 7 
Cow. (N. Y.) 585, 604. 

-(does not necessarily import written 

instrument). 2 Hill (N. Y.) 550. 

- (of an indorser). 3 Ohio St. 229. 

-(in companies act). 7 Ch. D. 75, 113. 

-(statute of crimes). 3 Ohio St. 229. 

--—- (in practice act). 67 Ind. 174. 

-(in pleading). 2 Hill (N. Y.) 550. 

-(in a statute). 54 Ala. 271. 

-(in statute of frauds). 7 Kan. 394 ; 3 

Pick. (Mass.) 83, 94; 3 Taunt. 169, 175. 

-(in Texas constitution). 30 Tex. 422. 

-(under U. S. constitution). 2 Pet. 

(U. S.) 380; 3 Id. 289; 4 Id. 529; 4 Wheat. 
(U. S.) 122, 209, 651, 657, 682, 706; 5 Id. 420. 

Contract for sale—sell and convey, 
(in power of attorney). 6 Serg. & R. (Pa.) 146, 
149. 

Contract, impairing obligation of, (in 
U. S. constitution). 1 Kent Com. (11 edit.) 445. 

Contract in issue, (in a statute). 42 Vt. 
403. 

Contract in writing, (in partnership act). 

5 Ch. D. 458. 

CONTRACT OF BENEVOLENCE. 

—A contract made for the benefit of one of the 
contracting parties only, as a mandate or deposit. 


course for the protection of the vepdor in an 
ordinary contract of sale, and make it safer to 
enter into an “ open contract” than was formerly 
the case. The act also provides for the comple¬ 
tion of a contract of sale by the personal repre¬ 
sentatives of the deceased vendor. 


CONTRACT. 


(284) 


CONTRARY. 


Contract of life insurance, (defined). 
50 Wis. 611. 

Contract of insurance, (ingredients neces¬ 
sary in). 4 Robt. (N. Y.) 151. 

Contract of marriage, (is a civil contract). 
7 Ind. 389; 9 Id. 37. 

Contract, real, (defined). 3 Rawle (Pa.) 
325, 326. 

Contracted and agreed, (in a devise). 
Cowp. 94, 97. 

Contracting marriage, (by a minor). 37 
Midi. 65. 

CONTRACTION.—The shortening of a 
word bv the omission of some letter or letters 

v' 

therein. For a list of contractions formerly in 
use, see Burrill. 

Contraction of words, (in a bill of partic¬ 
ulars). 2 Halst. (N. J.) 70, 71. 

CONTRACTOR.—(1) One who is a 

party to a contract. (2) One who engages 
to perform some public or corporate work, 
such as laying out or paving a street, 
building a railroad, canal, &c., or who 
binds himself, for a fixed sum, to furnish 
materials therefor. 

Contractor, (defined). 71 Me. 322; 5 How. 
(N. Y.) Pr. 454; 12 N. Y. 628, 631. 

- (when includes “subcontractor”). 5 

How. (N. Y.) Pr. 454; 31 Wis. 451. 

- (distinguished from “laborer”). 25 

Minn. 522. 

Contractors, (in a statute). 31 Wis. 451. 

CONTRACTUS.—A contract; contracts. 

CONTRACTUS BONAE FIDEL— 

In Roman law, those contracts (e. g. emptio ven- 
ditto) which admitted of equitable defences and 
other equitable considerations; they were op¬ 
posed to contracts stn’cti juris (e. g. stipulatio) 
which admitted no such equitable defences or 
considerations, at least until their original char¬ 
acter was compelled by statute to admit them. 
All the praetorian contracts were contractus bonae 
fidei , but some of the civiles contractus were also 
bonae fidei. 

CONTRACTUS CIVILES.—In 

Roman law, those contracts (e. g. emptio venditio) 
which were actionable either in virtue of the old 
common law or by virtue of any particular stat¬ 
ute ; they were opposed to the contractus prae¬ 
tor ii which were actionable only through the aid 
of the praetor, who (for that purpose) had to 
adopt the existing legal forms of actions. 

Contractus est quasi actus contra 
actum (2 Co. 15) : A contract is, as it were, 
act against act. 

Contractus ex turpi causa vel con¬ 
tra bonos mores, nullus : A contract 
arising from a base consideration, or against 
morality, is void. 

Contractus legem ex conventione 
accipiunt : Contracts receive legal sanction 
from the agreement of the parties. 


CONTRADICT. —To contradict a wit¬ 
ness is to prove some fact as to which he 
has testified to be otherwise than as stated 
by the witness. A party may contradict 
his own witness as to a particular fact, 
but he cannot, as a general rule, impeach 
him. See Impeachment. 

CONTRADICTION IN TERMS.— 

A phrase of which the parts are expressly 
inconsistent, as e. g. “an Innocent mur¬ 
der,” “a fee-simple for life.” 

CONTRAESCRITURA. — In Spanish 
law, a counter-letter. An instrument usually 
executed secretly for the purpose of showing 
that an act of sale, or some other public instru¬ 
ment, has a different purpose from that imported 
on its face. Acts of this kind, though binding 
on the parties, have no effect as to third per¬ 
sons.— JBouvier. 

CONTRAFACTION.—A counterfeiting. 
— Blount . 

CONTRAINTE PAR CORPS.—In 

French law, the civil process of arrest of the 
person, which is imposed upon vendors falsely 
representing their property to be unincumbered, 
or upon persons mortgaging property which 
they are aware does not belong to them, and in 
other cases of moral lieinousness. 

■ CONTRAMANDATIO PLACITL— 

A respiting or giving a defendant further time 
to answer, or a countermand of what was for¬ 
merly ordered. Leg. Hen. I. c. 59. 

CONTRAMANDATUM.—A lawful ex¬ 
cuse, which a defendant in a suit by attorney, 
alleges for himself to show that the plaintiff has 
no cause of complaint.— Blount . 

CONTRAPLACITUM.—A counter plea. 

CONTRAPOSITIO.—A plea or answer. 

— Blount. 

CONTRARIENTS.—This word was used 
in the time of Edw. II. to signify those who were 
opposed to the government, but were neither 
rebels nor traitors.— Jacob. 

Contrariorum contraria est ratio 
(Hob. 344): The reason of contrary things is 
contrary. 

CONTRAROTULATOR. — A control¬ 
ler. One whose business it was to observe the 
money which the collectors had gathered for 
the use of the king or the people.— Cowell . 

CONTRAROTUL ATOR PIPJE—An 
offieer of the exchequer that writeth out sum¬ 
mons twice every year, to the sheriffs, to levy 
the rents and debts of the pipe .—Blount 

Contrary intention, (in a statute). L. B * 
10 Eq. Cas. 376. 
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Contrary to law, (in conclusion of an in¬ 
dictment^. 1 l?l:u*kf. (lml.) G3, 318. 

-(what vi. Hot is). 18 Ind. 44. 

Contrary to the form of the statute, 
O'hon necessarv, in a declaration). 1 Gall. 
(l\ S.) 26, 30; 3 i5arn. ct C. 186, 190; 6 Com. 
19 ig. ol^; 3 Last ooo; 7 Id, 516, 521; 1 Ld. 
Kavm. 150, 343; 5 Mod. 307, 308; Willes 597, 
599; Yelv. 116. 

-(when necessary in indictment). 2 

Mass. 116, 131; 4 Id. 464*; 10 Id. 385; 4 Halst. 
(N. J.) 374 ; 13 Wend. (X. Y.) 159,177 ; 2 Binn. 
(Pa.) 332, 339; 2 Browne (Pa.) 257, 260; 3 
Yeates (Pa.) 407, 413; 6 Wheel. Am. C. L. 36; 


7 Id. 297; Andr. 115; 4 Corn. Dig. 687, n. 5, 
6SS, 690; 1 Cro. 231 ; 2 Doug. 441; 2 Hale P. 
C. 170, 172; 2 Leach C. C. 585, 622; 2 Ld. 
Kavm. 1104, 1163; Moo. C. C. 313; 4 Mod. 162, 
166 ; 8 Id. 11, 12 ; 1 Ry.& M. 27 ; 1 Saund. 249. 

- \ when necessary in an information). 

2 Chit. Gen. Pr. 168; 2 Mod. 299, 301. 

-(when necessary in a presentment by a 

magistrate). 13 Last 258, 260. 

- (when it has reference to a single 

statute it must be in the singular). 2 Harr. & 
G. (Md.) 407- 

-(not sufficient to allege, **against the 

law in such case provided”). 11 Mass. 273, 279. 


CONTRAT.—In French law, contracts are 
of the following varieties: (1) Bilateral , or 
synallagmatique, where each party is bound to 
the other to do what is just and proper; or (2) 
unilateral , where the one side only is bound; or 
(3) commutatif, where one does to the other 
something which is supposed to be an equivalent 
for what the other does to him; or (4) aleatoirej 
where the consideration for the act of the one is 
a mere chance; or (5) contrat de bicnfaisance , 
where the one party procures to the other a 
purely gratuitous benefit; or (6) contrat & litre 
onereuXj where each party is bound under some 
duty to the other.— Brown. 


CONTRATINERE.—To withhold or hold 
against.— W kishaw. 


who assumes command in case of the absence or 
disability of the master. 

Contribute, (to a fund). 9 Cush. (Mass) 
1 . 66 . 

Contributing, (in a statute concerning sal* 
of liquor). 66 Me. 472. 

CONTRIBUTION.— 

2 1. In general. —Where one person has 
sustained some loss which would have fallen 
upon others as well as upon himself, if it 
had not been diverted from them at his 
expense, or where a payment has been 
made ont of one property when it might 
have been divided between it and another 
property, payment by the other persons 
or property of the proportion which they 
or it ought originally to have borne, is 
called “contribution .” 

2 2. Contribution by sureties.—The 
commonest instance of contribution by 
persons occurs in the case of co-sureties; 
thus, if A., B. and C. make themselves 
liable for D. to the extent of $300, and A. 
is compelled to pay the whole amount, he 
is entitled to payment (or contribution) of 
$100 from B. and $100 from C. (Lind. 
Part. 737 ; Dering v. Winchelsea, 1 Cox 
318; 1 White & T. Lead. Cas. 89; North 
British and Mercantile Ins. Co. v . London, 
Liverpool and Globe Ins. Co., 5 Ch. D. 569.) 
There is no right of contribution between 
wrongdoers. Merrywea|her v. Nixon, 8 T. 
R. 186. See Contributory. 

I 3. Contribution by estate, &c.— 
The other kind of contribution frequently 
occurs in the administration of the assets 


CONTRAVENTION.—An act done in 
violation of a legal condition or obligation ; par¬ 
ticularly any act by an heir of entail in opposi¬ 
tion to the provisions of the deed of entail; also, 
the action founded on the breach of law-burrows. 
—Bell Did. 

CONTRECTATIO.—An improper med¬ 
dling with or removal of the things of another. 
Its use in the civil law is explained in the fol¬ 
lowing maxim: 

Contrectatio rei alienee, animo fti- 
randi, est furtum (Jenk. Cent. 132): The 
touching or removing of another’s property, with 
an intention of stealing, is theft. 

CONTREFACON.—In the French law, 
the offence of printing or causing to be printed 
a book, the copyright of which is held by 
another, without authority from him .—MerL 
Bepert. 

CONTRE-MAJTRE.—In French marine 
law, the officer second in command of a vessel, 


of a deceased person; thus, if a testator 
directs his real estate (value $10,000) and 
his personal estate (value $5000) to be ap¬ 
plied in payment of his debts, which 
amount to $1500, each contributes ratably, 
t. e. $1000 is paid out of the real estate and 
$500 out of the personalty. So, if several 
properties are subject to one mortgage, 
and on the death of the mortgagor they 
devolve on different persons, each property 
must contribute ratably towards payment 
of the mortgage debt according to its value. 
Wats. Comp. Eq. 667; 2 Fish. Mort. 699 
et seq. 

2 4. Contribution in general aver¬ 
age. —A similar kind of contribution oc¬ 
curs in the case of general average, where 
several persons have to contribute, and the 
amount of each person’s contribution de 
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pends on the value of the goods belonging 
to him in the ship. See Adjustment, \ 2; 
Average, \ 3; Contributory ; Exonera¬ 
tion ; Marshalling ; Quasi-contract ; 
Subrogation. 

Contribution, (doctrine of, by sureties). 3 
Car. & P. 4G7, 469. 

CONTRIBUTIONS FACIENDA.—A 

writ that lay where tenants in common were 
bound to do some act, and one of them was put 
to the whole burthen, to compel the rest to make 
their contribution.— Reg. Orig. 175; F. N. B. 
162. 

Contributive negligence, (of parents, in 
accidents to children). 68 Me. 552. 

CONTRIBUTORY.— 

§ 1. In the English law, a person who, on the 
winding-up of a company, is bound to contribute 
to its assets for the payment of its debts. (Com¬ 
panies Act, 1862, § 74.) One of the first duties 
of the court or the liquidators after the winding- 
up has been definitely commenced is to settle the 
list of contributories, (Lind. Comp. 1289; Thr. 
Jt. S. Co. 184, 271. See form of list, general rules 
under Companies Act, 1862, form 25.) a process 
which involves that of ascertaining the liability 
of persons included in it. 

\ 2. Persons who are contributories in their 
own right are distinguished from those who are 
contributories as the representatives of or as be¬ 
ing liable for the debts of others—such as the 
executors, husbands, trustees in bankruptcy, &c., 
of contributories in their own right. Lind. 
Comp. 1295. 

\ 3. By the Companies Act, 1862, \ 38, as 
regards companies formed under the act, every 
person who was a member at tiie commencement 
of the winding-up, and every person who had 
been a member within one year prior to that 
time, is liable to be put on the list of contribu¬ 
tories, but no past member is liable to contribute 
in respect of any debts of the company contracted 
after the time at which he ceased to be a mem¬ 
ber, nor is he liable to contribute at all, unless 
the existing members are unable to satisfy the 
contributions required of them. 

\ 4. A. and B. lists.—In order to carry 
out these provisions, the list of contributories 
is divided into two parts: The A. list, contain¬ 
ing the names of the present members, hence 
called “A. contributories; ” and the B. list, con¬ 
taining the names of persons who have been 
members within one year before the commence¬ 
ment of the winding-up, hence called “ B. con¬ 
tributories.” Thr. Jt. S. Co. 157. See Assess¬ 
ment, g 3 ; Balance Order ; Call. 

Contributory, (in a statute). L. R. 2 Eq. 
Cas. 379. 

CONTRIBUTORY NEGLI¬ 
GENCE.— See Negligence. 

CONTROLLER.—An overseer or officer 
appointed to examine and verify the accounts of 


other officers. See 5 and 6 Viet. c. 103; abo, 
Comptroller. 

CONTROVER.—One who devises or in¬ 
vents false news. 2 Inst. 227. 

CONTROVERSY. —A dispute 
between two or more persons; a civil 
action or suit, either at law or in equity. 

Controversy between the parties, (an 
indictment for battery is not). 1 Com. Dig. 
661, 7i* 

CONTROVERT. — To deny, or 
oppose by reasoning; to contest either by 
word of mouth or in writing. 

CONTUBERNIUM.—The union of 
slaves, with their master's consent. The chil¬ 
dren of Buch unions were the property of their 
parents' owners. Sand. Just. (5th edit.) 35. 

CONTUMACY.—Where any person hav¬ 
ing been duly cited to appear in an ecclesiastical 
court, or required to comply with the lawful 
order of any such court, neglects or refuses to 
appear, or neglects or refuses to obey the order, 
or where any person commits a contempt in the 
face of the court, he is guilty of contumacy. 
Contumacy is punishable by imprisonment. Stat, 
53 Geo. III. c. 127; Phillim. Ecc. L. 1417. See 
De Contumace Capiendo. 

CONTUMAX.—An accused person who 
refuses to appear in answer to the accusation; an 
outlaw. 

CONTUTOR.—In the civil law, a co-tutor. 

CONUBIUM.—In the Roman law, the 
right of intermarriage between two persons; 
the marriage itself was contracted by the consent 
of the parties followed by the deductio in domum 
of the wife, the other formalities of the law be¬ 
ing also observed, when there were any. People 
might intermarry without having the conubium ; 
but the effects of such a marriage were limited, 
the children not being in the potestas of the 
parent, nor taking the quality of the father, but 
following the mother's condition. The right of 
intermarriage was frequently conceded to foreign 
States; and some general statutes were passed 
(e. g. Lex Aelia Seniia) to enable Latin freedmen 
to intermarry with Roman citizens, and to cure 
certain mistakes apt to be committed in such 
latter kinds of marriages. See Concubinage. 

CONUSANCE.- 

2 1. The primary meaning of conusance is 
acknowledgment. Thus, a fine sur conusance de 
droit was a fine founded on an acknowledgment 
of right (see Fine) ; so, in an action of replevin 
the conusance was a plea by which the defendant 
admitted that he took the goods for which the 
action was brought. See Replevin. 

g 2. Conusance also signifies jurisdiction. “Con¬ 
usance of pleas” is a franchise granted to an 
inferior court, giving it jurisdiction to entertain 
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certain proceedings. Thus, the universities of 
Oxford and Cambridge have conusance in certain 
personal actions, t «S<y Courts of the Univer¬ 
sities.^ When an action for a cause within the 
conusance of an inferior court of record is brought 
in a superior court, it may put forward a claim 
of conusance, and, if it is allowed, the action is 
remitted to the inferior court. Archb. Pr. 1431. 
♦See Cognizance. 

J 3. Conusance sometimes means judicial no¬ 
tice. Litt, \ 36(5. See Notice. 

CONUSANT.—Knowing or understanding. 

CONUSOR.— See Cognizor. 

CONVENABLE.—In old English law, 
agreeable, convenient, or suitable.— Cowell . 

CONVENE.—A civil law term, signifying 
to sue. 

Conveniences, outhouses, &c., (power to 
turnpike company to erect). 1 Dowl. & By. 202, 
203. 

Convenient, (defined). 1 Munf. (Va.) 110, 
117; 1 McC. (S. C.) Ch. 148. 

-(in a will). 6 Ves. 529; 8 Id. 554. 

Convenient place, (defined). 4 Zab. (N. 
J.) 49. 

Convenient privilege of passing, (equiv¬ 
alent to way or road). 45 Me. 281. 

Conveniently, (in a will). 19 Ves. 390 (l). 

CONVENT.—The fraternity of an abbey 
or priory, as soeietas is the number of fellows in 
a college. A religious house, now regarded as a 
merely voluntary association, not importing civil 
death. In re Metcalfe, 33 L. J. Ch. 308. 

CONVENTICLE.—A private assembly or 
meeting for the exercise of religion. The word 
was first an appellation of reproach to the relig¬ 
ious assemblies of Wyeliffe in the reigns of 
Edward III. and Richard II., and was after¬ 
wards applied to a meeting of dissenters from 
the established church. As this word, in strict 
propriety, denotes an unlawful assembly, it can¬ 
not be justly applied to the assembling of persons 
in places of worship licensed according to the 
requisitions of law.— Wharton . 

CONVENTIO.—An agreement or cove¬ 
nant. 

CONVENTIO IN UNUhd.—The agree¬ 
ment between the two parties to a contract upon 
the sense of the contract proposed. It is an 
essential part of the contract, following the polli¬ 
citation or proposal emanating from the one, and 
followed by the consension or agreement of the 
other. If the second party does not assent to 
the proposal in the sense in which it is made, he 
is not bound by his assent unless his mistake is 
unreasonable. 

Conventio privatorum non potest 
publico juri derogare (Wing. 746): An 
agreement of private persons cannot affect public 
right. 

Conventio vincit legem (Dig. 2): An 
agreement overcomes law. 6 Taunt. 430. 


CONVENTION.— 

§ 1. In English law, an extraordinary 

assembly of the Houses of Lords and 
Commons, without the assent or summons 
of the sovereign. It can only be justified 
ex necessitate rei, as the parliament which 
restored Charles II. and that which dis¬ 
posed of the crown and kingdom to Wil¬ 
liam and Mary. 

2 2. In American law, a meeting of 
delegates of the people elected to choose 
candidates to be voted for at a coming 
election, or to prepare a new constitution. 
See Conventio; Conventions, for further 
meanings. 

CONVENTIONAL ESTATES-Free¬ 
holds not of inheritance or estates for life, which 
are created by the express acts of the parties, in 
contradistinction to those which are legal and 
arise from the operation and construction of law. 

CONVENTIONS.—A writ for the breach 
of any covenant in writing, whether real or per¬ 
sonal.— Reg. Orig . 115; F. N. B. 145. 

CONVENTIONS. —Compacts or 
treaties wkh foreign countries as to the 
apprehension and extradition of fugitive 
offenders. See Extradition. 

CONVENTUAL CHURCH. — That 
which consists of regular clerks, professing some 
order of religion, or of dean aDd chapter, or 
other societies or spiritual men. 

CONVENTUALS. —Religious men 
united in a convent or religious house.— Cowell. 

CONVENTUS.—In old English law, an 
assembly; a convent. 

CONVENTUS JURIDICUS.— 

A Roman provincial court for the trial of civil 
causes. 

CONVERSANT. —Acquainted with, 
or familiar with a thing; well informed 
upon a subject. 

Conversant, (with a particular place). 
Barnes 162. 

Conversation, (how far evidence). 15 
Wend. (N. Y.) 381,384. 

CONVERSE. —The transposition of 
the subject and predicate in a proposition, 
as “ Everything is good in its place.” Con¬ 
verse, “ Nothing is good which is not in its 
place.”— W harton . 

CONVERSION.—Latin : con, with, and 

vertere, to turn. 

\ 1. Equitable: actual.—In equity, 
conversion is the operation of changing 
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the nature of property. It is either actual 
or constructive. Actual conversion is the 
act of converting land or other property 
into money, by selling it, or of converting 
money into land by buying land with it. 
Conversion in this sense is frequently 
directed by wills and settlements, or 
ordered by a court in administering an 
estate. 

2 2. Constructive conversion is a 
fictitious conversion, which is assumed in 
certain cases to have taken place in order 
to carry out the intention of the parties. 
The constructive or equitable conversion 
of land into money (realty into personalty), 
and vice, versa, takes place when an actual 
conversion has been directed or agreed to, 
but not actually carried out. The effect 
of this doctrine is that land directed to be 
■old is treated and devolves as if it were 
personalty, and vice versa. Thus, if land is 
directed by a will to be sold, and the pro¬ 
ceeds to be paid to A., and A. dies before 
the sale, the land goes to A.’s personal rep¬ 
resentatives, and not to his heirs. (Haynes 
Eq. 353; Snell Eq. 140; Fletcher v. Ash- 
burner, 1 Bro. C. C. 497; 1 White & T. 
Lead. Cas. 741.) But where the trust or 
power of sale is discretionary or condi¬ 
tional, no constructive conversion takes 
place, and the property retains its original 
character until it is actually converted. 
Wats. Comp. Eq. 105. 

2 3. Constructive conversion takes place 
from the death of a testator, in the case of a 
will, and in the case of a deed from the 
date of execution. Snell Eq. 142. 

2 4. Double.—Sometimes a double con¬ 
version, as land into money, and the money 
again into land, is directed. In this case, 
the property is to be considered in general, 
as in that state in which it is ultimately to 
be converted ; in the case supposed, there¬ 
fore, the property would be treated as 
land. Wats. Comp. Eq. 100. 

2 5. Out and out, or to all intents.— 

Conversion out and out, or conversion to 
all intents, is where the testator meant to 
give the produce of real estate the quality 
of personalty to all intents, i. e . in any 
event, as opposed to conversion for the 
purposes of the will only. The distinction 
is of importance in tne event of some of 
the dispositions of the property failing by 


lapse, or otherwise. Thus, if a testator 
simply gives the proceeds of real estate to 
several legatees, and one of them dies in 
the testator’s lifetime, his share goes to the 
testator’s heir-at-law, while if the testator 
shows an intention that the real estate is 
to be considered as personalty, whether 
the expressed purposes of his will take 
effect or not, then the conversion is “out 
and out,” and any lapsed share goes to the 
testator’s next-of-kin. See , further, as to 
this doctrine, under title, Result. 

2 6. Retrospective conversion takes 

place where a person [e. g. a lessee) has an 
option of purchasing the land, and declares 
his option after the death of the owner 
(lessor). Here, the purchase-money goes 
to the personal representatives of the 
lessor, as if the option had been exercised 
during his lifetime. 

2 7. Conversion of chattels.—At 

common law, conversion is that tort which 
is committed by a person who deals with 
chattels not belonging to him, in a man¬ 
ner which is inconsistent with the rights of 
the lawful owner. Thus, if a person in 
possession of goods belonging to another, 
wrongfully refuses to deliver them up to 
him, or sells, disposes of, parts with, or 
destroys them, lie is guilty of a conversion. 
The remedy of the person injured is either 
by recaption (q . v.) or by action. If he 
merely claims damages, the old rule would 
still seem to apply, namely, that the judg¬ 
ment vests the property of the goods in 
the defendant (Broom Com. L. 806), but 
the plaintiff may, if he likes, claim a 
return of the goods in specie, and a judg¬ 
ment to that effect is enforceable. See 
Detinue; Trover. 

2 8. Conversion of joint and sepa¬ 
rate estates in bankruptcy.—In the 
English law of bankruptcy “ it is competent for 
solvent partners to make any arrangement which 
they think proper with respect either to the 
joint property of the firm or the separate prop¬ 
erty of the persons constituting it, and to alter 
the character of the property so as to convert 
joint into separate property, and vice versd ; ac J. 
every such agreement, if made bond fide , 
bind their creditors, and in the event of bank¬ 
ruptcy, the property will be distributable as 
joint or separate estate according to the charac¬ 
ter which it then bears as between the partners 
themselves.” Robs. Bankr. 587; Lind. Part, 
1151. See Joint. 

2 9. Joint debts also may be converted intc 
separate debts, and vice versd. Thus, if an actior 
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is brought against one partner alone for a joint 
debt, and judgment is obtained before the bank¬ 
ruptcy, the joint debt will be converted into a 
separate debt against that partner. Robs. Bankr. 
605, 607. 

Conversion, (defined). 19 Conn. 319; 71 
Me. 565 ; 10 Cash. (Mass.) 416. 

-(what constitutes). 36 Me. 436; 7 

Johns. (X. Y.) 254, 257; 10 Id. 172; 5 Cow. 
(X. Y. 323; 9 Wend. (N. Y.) 167; 23 Id. 462. 


CONVEY—CONVEYANCE.— 

Apparently from the French: convoyer, to accompany 
;can with, roi'e; Latin: via. a way); hence to convoy, 
take safely from one place to auother, convey. (2 
Diez ’ “ Conveyance,** in the sense of a transfer 
of property, seems to be a comparatively modern 
term, the old word being “assurance” (<7 v.) Coke 
used “ conveyance ” as signifying that part of a plead¬ 
ing which serves as an explanation or introduction to 
the material facts. Co. Litt. 303 a. 

3 1. In the widest sense of the word a 
conveyance is a mode by which property 
is conveyed or voluntarily transferred from 
one person to another by means of a writ¬ 
ten instrument and other formalities. It 
also signifies the instrument itself. Con¬ 
veyances are of three classes: bv matter 

* * 

of record, by matter in pais, and by special 
custom. (2 Bl. Com. 294, 344, where private 
acts of parliament are treated of under the 
head of conveyance.) As to conveyances 
generally, see the works of Elphinstone, 
Davidson, Bythewood and Jarman. 

3 2. By matter of record.— Conveyances 
by matter of record are such as are substantiated 
by a court of record. The only examples of this 
class in use at the present day in England, are 
royal grants and vesting orders (q. v.) Fines 
and recoveries (q. v.) belonged to this class before 
their abolition. 

3 3. By matter in pais.— Conveyances 
by matter in pais are such as only require 
the act or consent of the parties them¬ 
selves, testified by the proper formalities. 
They are of three kinds, according as they 
operate by the common law, by the stat¬ 
ute of uses, or under certain modern 
statutes. 

3 4. At common law, —Conveyances 
at common law are said to be “ original” 
or “primary” when they transfer the 
property without reference to a previous 
conveyance, and “derivative” or “sec¬ 
ondary ” when they follow a previous con¬ 
veyance and take effect with reference to 
it. To the former class belong convey¬ 
ances by feoffment, gift (of estates tail), 
grant (of incorporeal hereditaments), 
lease, exchange, partition and assignment; 
to the latter class belong conveyances by 


confirmation, release, surrender and de¬ 
feasance. See the various titles. 

3 5. Under statute of uses. —Convey¬ 
ances under the statute of uses ( q . u.) are 
those which derive their force from the 
Stat. 27 Hen. VIII., by which the use or 
beneficial interest in land is in certain cases 
converted in the legal possession and 
ownership. 

3 6. Conveyances of this kind are said to 
operate with transmutation of possession, where 
the possession of the land is first transferred by 
a conveyance taking effect independently of the 
statute of uses, and the statute then transfers the 
possession to the cestui que use. To this class 
belong the obsolete feoffment to uses and the 
modern deed of grant to uses, in each of which 
the land is conveyed to a feoffee or grantee, and 
either by the same or by a separate instrument 
(whether contemporaneous or subsequent) uses 
are declared in favor of other persons to whom 
the legal possession and ownership are trans¬ 
ferred by force of the statute. Examples of such 
conveyances occur in a strict settlement, in which 
power is usually given to the tenant for life (the 
husband) to grant leases for twenty-one years. 
This is done by conveying the land to certain 
persons (called the “trustees of the powers”) to 
the uses of the settlement, and by giving the 
tenant for life a power to appoint the land by 
way of lease for any term not exceeding twenty- 
one year's. (Wms. Sett, 37 ; 3 Dav. Prec. Conv. 
480, 1005.) When lines and recoveries were 
employed as modes of conveyance, any compli¬ 
cated limitations required (as in settlements) 
were effected by deeds specifying the uses to 
which the land was to be held. If the deed was 
made previously to the fine or recovery, it was 
called “a deed to lead the uses”; if subse¬ 
quently, “ a deed to declare the uses.” 2 Bl. 
Com. 363. See Power. 

3 7. Conveyances are said to operate without 
transmutation of possession where nothing but 
the use passes, until the statute takes effect; 
these include the bargain and sale, the covenant 
to stand seized, and the lease and release. 1 
Hayes Conv. 76 ; 2 I<J^. 74, n. See those titles. 

3 8. Under modern statutes.— Convey¬ 
ances under modern English statutes ihclude (!) 
the release under the Stat. 4 and 5 Viet. c. 21 (see 
Lease and Release) ; (2) the modem deed of 
grant under Siat. 8 and 9 Viet, c, 106 (see Grant) ; 
(3) disentailing deeds and conveyances by mar¬ 
ried women under Stat. 3 and 4 Will. IV. c. 74 
(see Disentailing Deed) ; (4) registered trans¬ 
fers under the Land Transfer Act, 1875 (see 
Land Registries) ; and (o) conveyances of 
land to companies under the Lands Clauses Con¬ 
solidation Act, 1845; transfers of ships by Hll 
of sale under the Merchant Shipping Act, <5ic. 
Some writers include alienation by devise among 
conveyances (2 Bl. Com. 373; 1 Steph. Com. 
588); but this is contrary to the usual meaning 
of the word. 

3 9. By special custom. —Conveyances 
by special custom are employed for aliening and 
dealing with copyhold lands and such customary 

T 
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estates as are holden in ancient demesne or in 
manors of a similar nature. The usual method 
is by surrender followed by admittance. 2 
Dav. Prec. Conv. 198. See Admittance ; Bar¬ 
gain and Sale, £ 2; Covenant ; Grant ; Sur¬ 
render ; Use. 

2 10. In the narrower sense of the word, 
“conveyance” signifies the instrument 
employed to effectuate an ordinary pur¬ 
chase of freehold land ( e . g . the modern 
deed), as opposed to settlements, wills, 
leases, partitions, &c. 

Convey, (an estate). 3 A. K. Marsh. (Ky.) 

618 . 

-(by mortgage). 45 Miss. 226. 

-(consideration not implied). 13 Barb. 

(N. Y.) 542. 

- (construction of agreement to). 29 

Conn. 356, 365; 1 Cow. (N. Y.) 711; 6 Id. 13; 
1 Edw. (N. Y.) 1; 11 Vt. 549. 

- (in a covenant). 1 Vern. 284. 

- (in a deed). 3 Mar. 621. 

-(in deed or agreement). 4 Wheel. 

Am. C. L. 249. 

-(in deed of settlement). 3 Gr. (N. J.) 

Ch. 512. 

- (in a deed, equivalent to “ grant 3 

A. K. Marsh. (Ky.) 618, 621. 

-(power to). 45 Miss. 226, 246; 5 

Johns. (N. Y.) 58. 

Convey a farm to A. on a certain day, 
(construed). 7 Wend. (N. Y.) 129,131. 

Convey an estate, (power to), 2 Cow. (N. 
Y.) 195, 233. 

Convey and devise, (relates to real, not per¬ 
sonal property). 21 Barb. (N. Y.) 551, 561. 

Convey and settle lands, (in a covenant). 
3 Atk. 322, 329. 

Convey any real estate or personal 
estate in their possession, (in the act of 
incorporation of a bank). 5 Wend. (N. Y.) 590, 
594. 

Convey land, (in an agreement). 10 Johns. 
(N. Y.) 297, 300; 6 Cow. (N. Y.) 13, 17. 

- (in a covenant to). 3 Wend. (N. Y.) 

249 250. 

-(in a will). 3 Johns. (N. Y.) Cas. 

174, 176. 

Convey land by good and sufficient 
warrantee deed, (in a covenant). 4 Paige 
(N. Y.) 628, 638. 

Convey real estate, (defined). 29 Conn. 
356,365. 

Conveyance, (defined, necessity of acknowl¬ 
edgment). 5 Mass. 4 7 2, 474; 23 Minn. 34; 45 
Miss. 245; 54 Id 104. 

-(what is). 22 M.nn. 532. 

- (when includes leases). 47 Cal. 242. 

- (when includes mortgages). 46 Cal. 

603 ; 11 Iowa 375. 

-(in an agreement to convey land). 2 

Berg. & R. (Pa.) 498. 

-(in a statute). 45 Superior (N. Y.) 

404, 410. 

-(in California Civil Code). 46 Cal. 

604. 

-(in statute of bankruptcy). 3 Mass. 

487. 


Conveyance, (in registry act). 49 Cal. 193 
L. R. 10 Ch. App. 12. 

- (power to sue for or demand). 10 

Pet. (U. S.) 182. 

Conveyance, lawful deed of, (in an agree¬ 
ment, defined). 2 Serg. & R. (Pa.) 498, 500. 

Conveyed, (in an agreement). 27 Pa. St. 26. 

CONVEYANCER—CONVEY¬ 
ANCING.— 

§ 1. Conveyancing is that part of the 
lawyer’s business which relates to the 
alienation and transmission of property 
and other rights from one person to an¬ 
other, and to the framing of legal docu¬ 
ments intended to create, define, transfer 
or extinguish rights. It therefore includes 
the investigation of the title to land, and 
the preparation of agreements, wills, arti¬ 
cles of association, private statutes opera¬ 
ting as conveyances, and many other 
instruments in addition to conveyances 
pioperly so called. 

§ 2. In English law, conveyancer now gen¬ 
erally means “ a barrister who chiefly devotes 
himself to the practice of conveyancing or com¬ 
bines it with equity drafting.” (See Drafts¬ 
man.) Formerly it was not unusual for a 
person to obtain from one of the inns of court a 
certificate allowing him to practice as a convey¬ 
ancer below the bar, i. e. without being called to 
the bar. But this is practically obsolete. Stat. 
23 and 24 Viet. c. 127, \ 34; Stamp Act, 1870, \ 
63; Regulations of the Council of Legal Educa¬ 
tion (of the Inns of Court) 1872. See Special 
Pleader. 

CONVEYANCING COUNSEL.—By 

the Act 15 and 16 Viet. c. 80, $ 41, the lord 
chancellor is empowered to appoint not less than 
six barristers, who have practiced as convey¬ 
ancing counsel for ten years at least, to be con¬ 
veyancing counsel of the Court of Chancery, and 
the opinion of any of them may be received and 
acted on by the court or by a judge at chambers 
in the investigation of the title to an estate, or in 
the settlement of a draft conveyance, mortgage, 
Ac. (Dan. Ch. Pr. 1046.) By the Judicature 
Act, 1873, l 77, they were transferred to the 
Supreme Court. 

Conveying, (in a statute). 21 Tex. 280. 

CONVICIUM. —In the civil law, anything 
which publicly insults another; slander. 

CONVICT. —Formerly a man was said 
to be convict when he had been found 
guilty of treason or felony, but before 
judgment had been passed on him, after 
which he was said to be attaint (q. v.) (Co. 
Litt. 390b. At that time the word was no 
doubt pronounced convict.) The term 
convict, has, however, long had the popm 
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lar meaning of u a man who has been 
sentenced to death or penal servitude for 
treason or felony/ 7 and this use ot the 
word has been adopted by the English 
legislature. Stat. 33 and 34 Viet. c. 23, $ 6. 

Convicted of a felony, (in a statute). L. 
R. 10 Q. B. 195. 

Convicted of crime, (in crimes act). 51 
Ill. 311. 

Convicted, (defined). 10 Tex. App. 469; 15 
East 570. 

-(in license law). 1 Russ. & G. (Nov. 

Sc.) 364. 

-(in statute relative to witnesses). 1 

Civ. Pro. (N. Y.) 56. 

-(means prosecuted to judgment). 7 

Man. &G. 431,*508. 

CONVICTION.— The finding a per¬ 
son guilty of an offence. Convictions are 
either ordinary or summary. 

$ 2. Ordinary. —An ordinary convic¬ 
tion takes place in a criminal prosecution 
by indictment, &c., and may either consist 
of the prisoner’s confession and plea of 
guilty, or of the verdict of guilty found by 
a jury. 4 Bl. Com. 362; 4 Steph. Com. 
435; Archb. Crim. PI. 183. Nee Judgment ; 
Sentence; Verdict. 

\ 3. Summary. —A summary convic¬ 
tion is a judgment pronounced by one or 
more justices of the peace or other magis¬ 
trates under the authority of a statute 
giving them criminal or penal jurisdiction, 
e. g. in cases of assaults. The conviction 
itself is a memorial of the proceedings 
under the hands and seals of the justices. 
Paley Sum. Conv. 157, where the distinc¬ 
tion between a conviction and an order is 
discussed; Stone Just. 182; Pritch. Quar. 
Sess. 1055. See Jurisdiction ; Quash. 

Conviction, (defined). 1 Wheat. (U. S.) 461; 
48 Me. 123; 109 Mass. 323; 12 Am. Rep. 699; 
69 N. Y. 107, 109; 10 Tex. App. 472; 1 Hale 
P. C. 68G. 

- (distinguished from “attainder”). 24 

How. (N. Y.) Pr. 388; 25 N. Y. 406. 

- (distinguished from “judgment”). 109 

Mass. 323. 

-(in a statute, includes “judgment” 

and “sentence”). 99 Mass. 420. 

-(in bastardy act, used in the sense of 

“judgment”). 17 Pick. (Mass.) 380. 

-(in license law). 1 Russ. & G. (Nov. 

8c.) 364. 

-(in state constitution). 76 N. C. 231, 

233; 22 Am. Rep. 675. 

-(means “judgment”). 14 Sere. & R. 

(Pa.) 69, 70. 

- - of a crime.). 109 Mass. 325. 

- of a crime, to affect the credibility of 

a wiu.i - : . 99 Mass. 420. 


Conviction, (ordinary legal meaning af), 
109 Mass. 323. 

-(outlawry is, within a statute). 4 T. 

R. 521, 543. 

CONVIVIUM. —The same thin" among 
the laity as procuratio with the clergy, viz.: wilen 
a tenant, by reason of his tenure, is bound to 
provide meat and drink for his lord once or 
oftener in the year.— Blount . 

CONVOCATION.— In English law, an 
assembly of the clergy. There are two convo¬ 
cations—one for the province of Canterbury, the 
other for that of York, and each one consists of 
two houses, of which the archbishop and bishops 
form the upper house, and the lower house con¬ 
sists of deans, archdeacons, proctors representing 
the chapters, and proctors representing the 
parochial clergy. All deans and archdeacons 
are members of the convocation of their prov¬ 
ince, and each chapter sends one proctor. In 
the province of Canterbury the beneficial paro¬ 
chial clergy in each diocese elect two proctors, 
while in the province of York the clergy in each 
archdeaconry elect two proctors. Pliillim. Ecc. 
L. 1923 et seq.; 4 Steph. Com. 525. 

$ 2. Convocation is summoned by the arch¬ 
bishop of the province in pursuance of the 
queen’s writ. 4 Steph. Com. 668. 

\ 3. Powers of. —Formerly the beneficed 
clergy taxed themselves in convocation, but they 
have not done so since 1663. (Phillim. Ecc. L. 
1932.) Convocation has no power to bind the 
temporalty, but it seems that it may, with the 
license or authority of the crown, make constitu¬ 
tions and canons binding on the spiritualty, pro¬ 
vided they are not against the law of the land, 
or the crown’s prerogative. Id. 1958 ; 4 Steph. 
Com. 526. 

CONVOY.—A convoy consists of one 
or more ships of war sent by a neutral 
country, in time of war, to protect and 
escort merchant ships belonging to that 
country. It was formerly a moot point, 
whether merchant vessels sailing with 
convoy were exempt from search ( q . v.) t 
and although the principle of that exemp¬ 
tion was recognized at the close of the last 
century by most of the principal maritime 
powers, it was denied by Sir William Scott, 
in the case of “ The Maria,” in 1798. 
(Rob. 340; Man. Int. Law 439.) In 1801, 
however, the principle was adopted by 
Great Britian, with certain restrictions, in 
a convention with Russia. Man. Int. Law 
499. 

I 2. Warranty of convoy.—In the 

law of marine insurance, warranty to sail 
with convoy is a stipulation in a policy of 
insurance on a ship, that it will sail with 
convoy. It implies: (1) A convoy for the 
whole voyage; (2) sailing orders from the 
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ofhcer in command of the convoy, and (3) 
exertion on the part of the ship insured 
to keep with convoy. Maud & P. Mer. 
Sh. 381. 

Convoy, a, (6hip sailing with). 2 H. Bl. 
551, 552. 

CO-OBLIGOR. — A joint obligor; one 
bound jointly with another or others in a 
bond or obligation. 

COOLING TIME.—In criminal law, 
time for passion to subside and reason to 
interpose after provocation. If a homicide 
is committed after cooling time, it is mur¬ 
der, notwithstanding provocation ; other¬ 
wise it may be manslaughter. Whart. 
Horn. 179. 

CO-OPERATION. — The combined 
action of numbers. It is of two distinct 
kinds : (1) Such co-operation as takes place 
when several persons help each other in 
the same employment; (2) such co-opera¬ 
tion as takes place when several persons 
help each other in different employments. 
These may be termed “simple co-opera¬ 
tion ” and “complex co-operation.” Mill 
Pol. Ec. 142. 

COOPERTIO.—The head or branches of a 
tree cut down ; though coopertio arborum is rather 
the bark of timber trees felled, and the chumps 
and broken wood.— Cowell . 

COOPERTURA.—A thicket or covert of 
wood. 

CO-ORDINATE —SUBORDI¬ 
NATE .—Terms often applied as a test to 
ascertain the doubtful meaning of clauses 
in a statute. If there be two, one of which 
is grammatically governed by the other, it 
is said to be “ subordinate ” to it; but if both 
are equally governed by some third clause, 
the two are called “co-ordinate.”— Whar¬ 
ton. 

COPARCENER-COPARCE¬ 
NARY . — Norman-French : parcenier, parckon- 
nier , one who holds something in common (parchonnier 
de meurtre , an accomplice), (Loysel Inst. Cout. gloss. 8. 
v.), from Latin, partio, a share. 

$ 1. In England, where lands descend 
On an intestacy to several persons as 
co-heirs, e. g . to several daughters, at 
common law, or to several sons accord¬ 
ing to the custom of gavelkind, the 
persons so inheriting are called “ co¬ 
parceners, M or “tenants in coparcenary.” 


(Litt. 241 et seq.) In the former case 
they are called in the old books “copar¬ 
ceners by the common law,” and in the 
latter case “coparceners by the custom.” 
Id . and ? 265. 

I 2. Coparceners form one heir to their 
ancestor, and therefore thev have one 
entire freehold in the land in respect of 
strangers so long as it remains undivided, 
“but betweene themselves to many pur¬ 
poses they have in judgment of law sev¬ 
eral] freeholds; for the one of them may 
infeoffe another of them of her part, and 
make liverie. And this cop a rcenn ric is 
not severed or divided by law by the death 
of any of them ; for if one die, her part 
shall descend to her issue.” (Co. Litt. 
164a.) Coparceners may also convey to 
one another by deed of release, in the 
same way as joint tenants. Wins. Seis. 
119. 

§ 3. Coparceners could always compel 
one another to make partition (q. t\) (Litt. 
g 241; Co. Litt. 164b; Wats. Comp. Eq. 
458.) On a partition by agreement, the 
part allotted to each coparcener in sev¬ 
eralty descends in the same way as the 
undivided share to which he was entitled 
previously to partition; in other words, the 
partition does not make the coparceners 
purchasers of their several shares within 
the meaning of the Inheritance Act (q. v.) 
Wms. Seis. 72. See Descent; Enitia Pars; 
Estate; Joint Tenancy; Partition; Sev¬ 
eralty; Tenancy in Common. 

COPARTICEPS.— A coparcener (q< v.) 

COPARTNER—COPARTNER¬ 
SHIP — See Partnership. 

COPARTNERY.—In Scotch law, a con¬ 
tract of copartnership.— Bell Diet 

COPE. —A custom or tribute due to the 
crown or lord of the joil, out of the lead mines 
in Derbyshire; also a hill, or the roof and cov¬ 
ering of a house; a church vestment.— Blount; 
CowelL 

COPEMAN, or COPESMAN. — A 
chapman (q . v.) 

COPESM ATE. — A merchant, a partner in 
merchandise. 

COPIA LIBELLI DELIBERANDA. 
—A writ that lay where a man could not get 
a copy of a libel at the hands of a spiritual 
judge, to have the same delivered to him.— lieg. 
Orig . 51. 
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COPPA.—A cron or cock of grass, hay, or 
corn, divided into tit liable portions, that it may 
be more fairly and justly tithed.— Wharton. 


Copter and other metals, (when does 
not include gold or silver). Wilberf. Stat. L. 
liM. 

CoprER coin, (in a complaint for larceny). 
1(3 Gray (Mass.) 241. 

CorPERED ship, (insurance on). 8 Pet. (U. 
S.) 557, 678. 

COPPICE, or COPSE.—A small wood, 
consisting of underwood, which may be cut at 
twelve or fifteen ye;u*s’ growth for fuel. 

Coppice wood, (defined). 6 Mod. 23. 

Copulatio verborum indicat accep- 
tationem in eodem sensu (4 Bac. 26) : 
The coupling of words shows their acceptation 
in the same sense. See Noscitur a sociis. 


COPY— 


l 1. A copy is a document which is 
taken or written from another, as opposed 
to an original. The principal sorts of 
copies used for the proof of documents 
are: (1) Exemplifications of a record 
under the seal of the court where the 
record is; (2) office copies, or copies made 
by an officer appointed for that purpose 
and sealed with the seal of the office; (3) 
examined copies, or copies sworn to be 
true copies by persons who have compared 
them with the original, either by one per¬ 
son comparing the copy line for line with 
the original, or by reading the copy while 
another person reads the original; (4) copies 
signed and certified as true by the officer 
to whose custody the original is entrusted 
{see Certified Copy); (5) photograph 
copies. (Best Ev. 619.) To these may be 
added (6) attested copies, as to which see 
Attest, § 2. 

§ 2. As to the rules governing the admis¬ 
sibility of copies in evidence, see Evidence. 

^ 3. As to tenancy by copy of court roll, or 
tenancy by copy, as it is called in the old books 
see Copyhold. 


2 4. Copy in the old 'writers also signifi* 
copyright” (q. v.) (Millar r. Taylor, 4 Bui 
2311, 2396.) The “ right of copy ” is the right ( 
reproduce, from Latin copia, abundance. Litti 
Diet. s. v. Copie. 


Copy, defined). ^South. (N. J.) 71. 

^ — (in certificate of prothonotarv) 13 

Serg. & R. (p a .) 135, 334. ^ ' 

a ~~ ( in «>Pynght law). 2 Wall. Jr. (TJ. 
o.J M7. 


-(how proved). 3 Day (Conn.) 499. 

. (of hook, distinguished from “ transla¬ 

te® ”). 2 Wall. Jr. (U. S.) 547. 


Copy, (of papers served, in pleading). 2 
Hill (N. Y.) 413. 

! Copy of a copy, (how far evidence). 9 Pet. 
(U. S.) 676, 677i 

Copy of a print, (in copyright act). 4 
Wash. (U. S.) 48. 

Copy of an indictment, (in United States 
statute). 2 Dali. (U. S.) 335. 

COPYHOLD—COPYHOLDER— 

\ 1. Copyholds, or lands held by copyhold 
tenure, are lands forming part of a manor, origi¬ 
nally granted by the lord for tenancies at will 
merely, which, however, have by immemorial 
custom become converted into estates independ¬ 
ent of the will of the lord in everything but 
name, and of various degrees of duration, accord¬ 
ing to the custom of the particular manor. 
Copyholds are so called, because the evidence of 
the title to such lands consists of copies of the 
court roll of the manor, a book in which all 
dealings with the land are entered. “ Tenant 
by copy of court roll is, as if a man be seised of a 
mannor, within which rnannor there is a custome 
which hath been used time out of minde of man, 
that certaine tenants within the same mannor 
have used to have lands and tenements, to hold 
to them and their heires in fee simple, or fee 
taile, or for terme of life, Ac., at the will of the 
lord according to the custome of the same man¬ 
nor.” (Litt. \ 73.) “And forasmuch as the 
title or estate of the copyholder is entred into 
the roll whereof the steward delivereth him a 
copie, thereof he is called copiholder.” Co. 
Litt. 58 a. See Roll. 

3 2. All copyhold land is therefore subject to 
two estates, namely, that of the lord, which is a 
freehold estate, and that of the tenant, which is 
a customary estate. ( See Estate; Tenure.) 
Except that it gives rise to certain fines (q. v.) 
and other dues, the estate of the lord is almost 
purely nominal. See Interest. 

$ 3. The following consequences follow from 
the estate of the copyholder having been orig¬ 
inally an estate at will only, and from the free¬ 
hold being vested in the lord: (1) That the 
minerals under, and the timber on the land, 
belong to the lord, so that the tenant cannot 
take them without a license from the lord, while 
the lord cannot take them without the consent of 
the tenant, unless there is a custom enabling him 
to do so, (and when he does take them the 
resulting space belongs to the copyholder, Eardley 
v. Granville, 3 Ch. D. 826;) (2) that all aliena¬ 
tions of the tenant’s interest in the land must be 
effected by the intervention of the lord, (see 
Admittance; Grant; Surrender,) to whom 
a fine is generally payable (see Fine) ; and (3) 
that a copyholder cannot lease his land for a 
longer period than one year, without a license 
from the lord, unless there is a special custom 
enabling him to do so. 

$ 4. Subject to these restrictions, the owner¬ 
ship of a copyholder is practically as absolute as 
that of a freeholder. It is true, that he holds 
his land nominally at the will of the lord, but 
he also holds it according to the custom of the 
manor, which overrides the will of the lord, 
(Co. Litt. 60 b; Co. Copyh.;) if the tenant aliens 
or devises the land, or dies intestate, the lord is 
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bound to admit the alienee, devisee, or heir as 
tenant, and if he refuses, he can be compelled by 
mandamus to do so. (Wms. Seis. 48.) Copy- 
holds are liable for the debts of the deceased 
copyholder if he had an estate beyond his own 
life. (Stat. 8 and 4 Will. IV. c. 104.) They are 
also liable to be taken in execution for his judg¬ 
ment debts, under a writ of elegit , (Stat. 1 and 2 
Viet. c. 110, \ 11,) and pass on his bankruptcy 
to his trustee, for the benefit of his creditors. 
Bankruptcy Act, 1869, \\ 22, 25. 

2 5. The custom of each manor determines 
the maximum degree of property which the 
copyholders may have in their customary tene¬ 
ments. Hence copyholds are generally divided 
into (1) Copyholds of inheritance, which are 
alienable for an estate of inheritance, or any less 
estate, but not for an estate-tail, unless there is a 
custom to entail in the manor. If there is no 
such custom, then a gift to a man, and the heirs 
of his body, will give him a customary estate of 
fee-simple, conditional at the common law. (See 
Fee; Tail.) (2) Copyholds for lives, which are 
alienable for one or more lives in a great variety 
of manners, but for no greater estate. When a 
copyholder for lives has a tenant right of 
renewal or of appointing his successor, his 
estate is almost the same as a customary fee, and 
he is hence called a “ quasi-copyholder in fee.” 
(3) Copyholders for years, which are alienable 
for terms of years, renewable or not, according 
to the custom, but for no greater estate. Elt. 
Copyh. 44 ei seq. See, generally, as to estates in 
copyholds, title, Estate ; also , Freebench ; 
Grant. As to the rights of the lord to heriots, 
rents, reliefs, forfeitures, &c., see those titles; 
also, Commutation. As to the enfranchise¬ 
ment of copyholds, see that title; also , Ancient 
Demesne ; Customary Freeholds ; De¬ 
mesne; Seizure; Tenant by the Verge; 
Villenage. 

COPYHOLD COMMISSIONERS.— 

Commissioners appointed to carry into effect 
various acts of parliament, having for their 
principal objects the compulsory commutation 
of manorial burdens and restrictions, (fines, 
heriots, rights to timber and minerals, &c.,) and 
the compulsory enfranchisement of copyhold 
lands. 1 Steph. Com. 643; Elt. Copyh. See 
Commutation ; Enfranchisement. 

COPYRIGHT.— 

gl. In the proper sense of the word, 
“copyright” is the exclusive right of 
printing or otherwise multiplying copies 
of a published literary work, i. e. the right 
of preventing all others from doing so. 
(Per Parke, B., in Jeffreys v. Boosey, 4 H. 
L. C. at p. 920; Curt. Copyr. ; Lownd. Copyr. 
Compare the French Statute of 19 July, 
1793, (Teulet, Codes, supp. 184,) and the 
German Copyright Act of 11th June, 1870.) 
The infringement of this right is called 
“piracy” (q. v.) 

I 2. The right to prevent others from 
multiplying copies of a published work 


(such as a book, painting, engraving, pho¬ 
tograph, &c.,) is a statutory one, depend¬ 
ing on the provisions of various statutes 
from 8 Anne c. 19 down to the present 
«ime. (Shortt Copyr. 65 et seq. As to the 
copyright in an engraving from a picture, 
see Dicks v. Brooks, 15 Ch, D. 22.) They 
vest the copyright of the work in the 
author and his assigns, limit the time 
during which the copyright exists, and 
prescribe certain formalities, the principal 
of which are registration, and (in the case 
of a book) the deposit and delivery of 
copies of it to certain public libraries; in 
America, the library of congress. (Stat. 
5 and 6 Viet. c. 45,22 6,11; Shortt Copyr. 86 
et seq.; Wats. Comp. Eq. 122; U. S. Rev. 
Stat., 2 4948.) The term of copyright in 
the case of a book, pamphlet, sheet of 
music, map, &c., is, in America, twenty- 
eight years, with a privilege of renewal for 
fourteen years; in England either the life 
of the author and seven years more, or 
the period of forty-two years from the first 
publication of the book, which ever period 
is longer. (5 and 6 Viet. c. 45, 2 3.) In the 
case of articles in encyclopaedias, periodi¬ 
cals, &c., the copyright of each article be¬ 
longs to the author, unless he and the 
publisher otherwise agree, and even then 
it only belongs to the publisher for twenty- 
eight years, after which time the right of 
publishing it in a separate form reverts to 
the author for the remainder of the term 
of forty-two years. (Stat. 5 and 6 Viet. c. 
45, 2 18.) Where a book is published in 
parts (as in the case of an encyclopaedia or 
periodical), it is only necessary to register 
the title and time of the first publication 
of the first number. (Stat. 5 and 6 Viet, 
c. 45, 2 19.) Independently of copyright, 
however, the publication of a periodical 
which imitates in form, title, &c., one 
which has previously been published, may 
be restrained by injunction, on the princi¬ 
ple off trade-mark or trade-name (g. v.) 
(See Hogg v. Maxwell, 2 L. R. Ch. 318; 
Bradbury v. Beeton, 39 L. J. Ch. 57; Wel¬ 
don v. Dicks, 10 Ch. D. 247.) In the case 
of engravings, prints and lithographs, the 
term is twenty-eight years from publica¬ 
tion, whether the engraving is original or 
taken from a picture. (Stat. 8 Geo. II. c. 
13; 7 Geo. III. c. 38; 17 Id. c. 57; Shortt 
Copyr. 106. See Dicks v . Brooks, 15 Ch. D« 
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22.) The right of copying, engraving, re¬ 
producing and multiplying every original 
painting, drawing and photograph, is re¬ 
served to the author and his assigns, in 
England, for the term of his natural life 
and seven years after his death. Stat. 25 
and 26 Viet. c. 6S. 

I 3. The right of representation and 
performance ( q . r.) is sometimes called 
“ dramatic copyright." Chatterton v. Cave, 
3 App. Cas. 4S3. 

| 4. Copyright in designs, sculp¬ 
ture, &c. —The term copyright is also 
used to denote the exclusive right of ap¬ 
plying ornamental or useful designs to 
articles of manufacture, &c., and to the 
right of multiplying copies or casts of 
sculpture and models. 

1 5. International copyright.— Inter¬ 
national copyright is the right of a subject 
of one country to protection against the 
republication in another country of a 
work which he originally published in his 
own country. The right of foreigners to 
protection, in England, against the repub¬ 
lication there of works (books, prints, 
sculptures, &c.,) originally published 
abroad, can only exist by virtue of an 
order in council applying to the particular 
country, and such an order can only be 
made when by the law of that country 
reciprocal protection is given to British 
subjects. (7 and 8 Yict. c. 12; Shortt 
Copyr. 130; Fairlie v. Boosey, 4 App. Cas. 
711 ; Klostermann Geist. Eig.; Eisenlohr, 
Vertrage, passim.) The subject of inter¬ 
national copyright has been for some time 
under discussion in the United States, but 
no definite result has yet been attained. 

I 6. Authorized translations. —Simi¬ 
lar protection may be given against the 
publication in this country of unauthor¬ 
ized translations (i. e. translations not 
sanctioned by the author) of books pub¬ 
lished abroad, provided the original work 
is registered here and an autli >rized trans¬ 
lation published within a certain time 
from the publication of the original work. 

i 7. Copyright is a species of incorporeal 
personal property; it may be assigned by 
a written instrument or by an entry in the 
register. Shortt Copyr. 152. 

3 8. Copyright is also said to mean the 
right which the author of an unpublished 


literary composition has at common law 
to the piece of paper on which it is written 
and to the copies of it which he chooses to 
make. If he lends or entrusts a copy to 
another, that person cannot multiply 
copies of it, or publish it, or make any 
other use of it, except with the consent of 
the author. (Jeffreys v. Boosey, 4 H. L. 
C. p. 919; Shortt Copyr. 48; Prince Albert 
v. Strange, 2 De G. & S. 693.) This, how¬ 
ever, does not seem to be an accurate use 
of the term copyright, nor is it common. 
See Right of Representation and Per¬ 
formance. 

\ 9. By prerogative.—In England, the 
crown has the exclusive right of publishing cer¬ 
tain books, of which the most important are the 
English translation of the Bible, the statutes, 
and reports of judicial proceedings. The privi¬ 
lege of publishing the Bible and some other 
books has been granted to the Universities of 
Oxford and Cambridge. The crown’s copyright 
is not now strictly enforced. Shortt Copyr. 36. 

COR A AGE, or CORAAGIUM.— 

An extraordinary imposition, upon some unusual 
occasion; it seems to be of certain measures of 
corn.— Blount. 

CORAM.—Before; ir\ presence of; used in 
such phrases as the following : 

CORAM IPSO REGE.—Before the king 
himself. The old name of the Court of King’s 
Bench, which was originally held before the king 
in person. 3 Bl. Com. 41. 

CORAM NOBIS. —Before us ourselves 
(the king, i. e . in the King’s or Queen’s 
Bench). Applied to writs of error directed 
to another branch of the same court, e. g. 
from the full bench to the court at Nisi 
Prius . 

CORAM NON JUDICE.— Before 
one who is not the judge. An expression 
used where a court proceeds in a matter 
beyond its jurisdiction. The term was 
generally used in reference to proceedings 
before justices of the peace, the general 
rule being that if the want of jurisdiction 
appeared on the face of the proceedings 
they were void, and no act done in pursu¬ 
ance of them could be justified; but this 
rule has been modified in England by the 
act 11 and 12 Viet. c. 44, for the protection 
of justices of the peace from vexatious 
actions for acts done by them in the exe¬ 
cution of their office, section two of which 
requires the conviction or order to be 
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quashed before an action can be brought. 
Crepps v . Durden, 1 Sm, Lead. Cas. 716. 

CORAM PARIBUS. —Before liis peers. 
Deeds were anciently attested only coram 'pari¬ 
bus. 2 Bl. Com. 307. 

CORAM VOBIS.—Before you. A 
writ of error to review the proceedings of 
an inferior court which tried the case, to 
correct an error in fact. 

CORD.—A quantity of wood piled 
closely, eight feet long, four feet broad, 
and four feet high. 

Cord, (of wood, dimensions of). 67 Barb. 
(N. Y.) 169. 

Cords, (of wood, in statute of weights and 
measures). 2 Allen (Mass.) 319. 

CO-RESPONDENT. —In England, where 
a husband brings a suit against his wife charging 
her with adultery, the alleged adulterer must as 
a rule be made a party to the petition as a. co¬ 
respondent. If the adultery is proved the court 
may order him to pay damages to the husband. 
Browne Div. 143, 204; 20 and 21 Viet. c. 85, $$ 
28, 33. See Adultery ; Dissolution of Mar¬ 
riage. 

CORIUM FORISFACERE.— To forfeit 
one's skin; applied to a person condemned to be 
whipped ; the ancient punishment of a servant. 

CORN. —A comprehensive term in 
English law including all kinds of grain; 
in this country, however, its meaning 
seems to be limited to maize. In the 
memorandum clause in policies of insur¬ 
ance it includes peas and beans, but not 
rice. Park Ins. 112. 

Corn, (in a statute). 53 Ala. 474; 2 Pa. L. 
J. Rep. 411. 

CORN LAWS. —Laws regulating the 
trade in grain and breadstufls. 

CORN RENT. —A rent in wheat or malt 
paid on college leases by direction of Stat. 18 
Eliz. c. 6. 2 Bl. Com. 609. 

CORNAGE. —A tenure by which land 
might formerly be held. “ It is said that in the 
marches of Scotland some hold of the king by 
comage, that is to say, to winde a borne, to give 
men of the countrie warning, when they heare 
that the Scots or other enemies are come or will 
enter into England; which service is grand ser- 
jeanty. But if any tenant hold of any other 
lord than of the king by such service of cornage, 
this is not grand 6erjeanty, but it is knight's ser¬ 
vice, . . . for none may hold by grand serjeanty 
but of the king only." (Litt. \ 156.) Cornage 
was abolished by the Act 12 Car. II. c. 24, cer¬ 


tainly so far as it constituted knight’s service, 
and apparently also in the case of grand ser¬ 
jeanty, because the service of cornage could 
hardly be called an honorary service, which is 
the only kind of service excepted from the act. 
(From old French, corn, come, a horn.) See 
Grand Serjeanty ; Tenure. 

CORNER. —(1) A combination of 
capitalists for the purpose of holding or 
controlling the great bulk of any one com¬ 
modity which is on the market, or may be 
brought upon the market, in order to ad¬ 
vance the price unnaturally and unreason¬ 
ably. (2) An angle made by two boundary 
lines at their point of intersection. 

Corner, (in stock). 101 Mass. 145. 

-(of survey). 2 Wheel. Am. C. L. 484. 

CORNET.—A commissioned officer (gen¬ 
erally the standard bearer) of a cavalry com¬ 
pany. There is no such officer in the regular 
army of the United States. 

CORNWALL.—The eldest son of the 
reigning sovereign of England is by inheritance 
Duke of Cornwall during the life of the sov¬ 
ereign. (1 Bl. Com. 224; The Prince’s Case, 
8 Co. 1.) The principal statutes relating to the 
duchy lands are: 7 and 8 Viet. c. 65 ; 25 and 26 
Viet. c. 49; 26 and 27 Viet. c. 49, and 31 and 
32 Viet. c. 35. Stat. 21 and 22 Viet. c. 109 
relates to mines; and 9 Geo. III. c. 16; 7 and 
8 Viet. c. 105; 23 and 24 Viet. c. 53, and 24 and 
25 Viet. c. 62, to the limitation of suits in rela¬ 
tion to lands within the duchy. 2 Steph. Com. 
451, n. See , also , Stannaries; Tinbounding. 

CORODIO HABENDO—A writ to 
exact a corody of an abbey or religious house.— 
Reg. Orig . 264. 

CORODY.—A sum of money or allowance 
of a house, chamber, meat, drink, clothing or 
other necessaries paid or allowed by an abbey or 
other house of religion to a servant of the crown 
at the king's request; but the king was only 
entitled to demand corodies of such abbeys, Ac., 
as he was founder of by right of liis crown. 
(See In Capite. F. N. B . 230; Co. Litt. 
49a; Finch Law 162; Cowell s. v.) Corodies 
also seem to have been created by grants from 
one person to another, like annuities (Termes 
de la Ley s. v.); but they are now all obsolete. 
See Hereditament. 

COROLLARY. —A collateral conse¬ 
quence, deduction, or inference. 

CORONA MALA. —The clergy who 
abused their character were so called.— Blount . 

CORONARE FILIUM. —To make one's 
son a priest. Homo coronatus was one who bad ♦ 
received the first tonsure, as preparatory tc 
superior orders, and the tonsure was in form of 
a corona, or crown of thorns.— Cowell. 
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CORONATION OATH—The oath ad- 
ministered to a sovereign at the ceremony of 
crowning or investing him with the insignia 
of royalty, in acknowledgment of his right to 
govern the kingdom, in which he swears to 
observe the laws, customs and privileges of the 
kingdom, and to act and do all things conform¬ 
ably thereto.— IT/iaWo/i. 

CORONATOR.- A coroner ( 9 . v.)—SpeL 
Gloss . 

CORONATORE ELIQENDO. — A 
writ issued to the sheriff, commanding him to 
proceed to the election of a coroner. 

CORONATORE EXONERANDO.— 

A writ for the removal of a coroner for a cause 
which is to be therein assigned, as that he is 
engaged in other business, or incapacitated by 
vears or sickness, or has not a sufficient estate in 

m # ^ 4 ♦ ■ 

the county, or lives in an inconvenient part of 
it. The 25 Geo. II. c. 29, makes extortion, 
neglect, or misbehavior causes of removal; and 
set 23 and 24 Yict. c. 116. 

CORONER .— Nobman-French . corovncr , 
from coroune, the crown, apparently because the coro¬ 
ner waa the chief representative of the crown in 
criminal and other business. Britt. 3b. 

A county officer having both judicial 
and ministerial duties, the former includ¬ 
ing the duty of inquiring as to the manner 
of death of any person who is slain or dies 
suddenly, or in prison. The inquest is 
held before a jury, super visum corporis 
(after viewing the dead body). In Eng¬ 
land, if the jury return a verdict of mur¬ 
der or manslaughter against any person 
by name, the inquisition is equivalent to 
an indictment [q. v.) and it is the duty of 
the coroner to commit the accused for 
trial, unless (in case of manslaughter) he 
thinks fit to admit him t*» bail; but in 
America, he cannot thus usurp the func¬ 
tions of the grand jury. He may also 
bind over any witnesses to appear at the 
trial. In England, another branch of the 
coroner’s office is to inquire concerning 
shipwrecks, though this seems to have 
been practically abolished by modern leg¬ 
islation ( see Wreck) and treasure trove. 
The coroner is also a conservator of the 
king’s peace and a magistrate, by virtue 
of his appointment. His ministerial office 
is only as the sheriff’s substitute in execut¬ 
ing process where the sheriff is disqualified 
or suspected of partiality. Jervis Cor. pas¬ 
sim; 2 Steph. Com. 637 et seq.; Pritch. 
Quar. Sesa. 62; Lee’s Handb. Cor. 

2 2. In England, there are coroners (usually 
four in number) for every county in England, 


some counties being divided into districts for the 
purpose. They are elected bv tlie freeholders. 
(Stats. 7 and 8 Viet. c. 92; 23 and 24 Viet, c 
116.) There is also a coroner in every borough 
having a separate court of quarter session. He 
is appointed by the council of the borough, 
(Steph. 636 ; Stilt. 5 and 6 Will. IV. c. 76, $ 62,) 
and some franchises or liberties (such as lord- 
ships, universities, and the like) have their own 
coroners, being either persons acting as coroners 
ex officio (such as heads of corporations), or per¬ 
sons appointed by them ; the right of acting as 
or appointing coroners in such places, being 
derived from the crown, they are sometimes 
called “coroners by charter.” The city of Lon¬ 
don, the Cinque Ports, and the Stannaries have 
coroners of this description. To the same class 
belong the coroners of the verge (see. Vkkge), 
and the coroners of the admiralty, who have 
jurisdiction in matters arising on the high seas, 
or on creeks and public rivers, their jurisdiction 
in the latter cases being concurrent with that of 
the coroner of the county. The judge of the 
Admiralty Division is coroner by patent: lie 
appoints deputies or substitutes for particular 
districts. 


I 3. Official coroners are the lord chief 
justice of England, who, by virtue of his office, 
is supreme coroner over all England, and the 
judges of the Higli Court of Justice, who are 
also sovereign coroners. Jervis Cor. 2, 49. 


CORONER’S COURT —A tribunal of 
record, where a coroner holds his inquiries. 

CORPORAL, —An epithet for any¬ 
thing that belongs to the body, as cor¬ 
poral punishment. 

CORPORAL OATH, —Anciently so 
culled because the party taking it is 
obliged to lay his hand on the New Testa¬ 
ment.— Cowell. In modern law, any sol¬ 
emn form of oath, even one taken with 
the uplifted hand. 1 Ind. 184. 

Corporal oath, (defined). 9 N. H. 96, 

101 . 

-(in indictment for perjury). 7 Wheel. 

Am. C. L. 311. 

-(synonymous with “solemn oath”). 

1 Ind. 184. 

-(what is taking a). 3 Yeates (Pa.) 

407, 412. 

Corporal punishment, (defined). 7 Cow. 
(N. Y.) 525, ft. 

Corporalis injuria non recipit sosti- 
mationem d© futuro (Bac. Max. 34): A 
personal injury does not receive satisfaction 
from a future course of proceeding. See 3 How. 
St. Tr. 71. 

CORPORATE. — (1) Incorporated, 
e . g . a corporate body. (2) Appertaining 
or belonging to a corporation, e. g . a cor¬ 
porate name (q. v.) 
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Corporate authority, (in a statute). 
1 South. (N. J.) 346. 

-(of a citv or borough). 1 South. (N. 

J.) 346. 

Corporate authorities, (in State constitu¬ 
tion). 51 Ill. 17 ; 53 Id 105; 57 Id. 144. 

Corporate existence, (ir a statute). 55 
Mo. 310. 

Corporate local authorities, (having 
power to tax). 57 Ill. 144. 

CORPORATE NAME. — When a 
corporation is erected, a name is always 
given to it, or, supposing none to be actu¬ 
ally given, will attach to it by implication, 
and by that name alone it must sue and 
be sued, and do all legal acts, though a 
very minute variation therein is not ma¬ 
terial, and the name is capable of being 
changed (by competent authority) without 
affecting the identity or capacity of the 
corporation. But some name is the very 
being of its constitution, and though it is 
the will of the sovereign that erects the 
corporation, yet the name is the knot of 
its combination, without which it could 
not perform its corporate functions. “ The 
name of incorporation/ 7 says Coke (10 Rep. 
28), “ is as a proper name, or name of 
baptism, and therefore when a private 
founder gives his college or hospital a 
name, he does it only as a godfather, and 
by the same name the king baptizes it on 
incorporation.” 

Corporate purposes, (in tax act). 42 Ill. 
9; 64 Id. 427. 

Corporate property', (of a town). 114 
Mass. 555. 

Corporate rights, (defined). 23 Wend. 
(N. Y.) 103, 154. 

CORPORATION.—A succession or 
collection of persons having in the estima¬ 
tion of the law an existence and rights and 
duties distinct from those of the individual 
persons who form it from time to time. 
(Sutton’s Hospital Case, 10 Co. 32b; Reg. 
v. Arnaud, 9 Ad. & E. n. 8. 806; Co. Litt. 
250a; 1 Lind. Part. 213 ; Grant Corp., pas¬ 
sim; Sm. Merc. L. 104; 1 Bl. Com. 468; 3 
Steph. Com. 2; Poll. Cont. 83; Shelf. R. 
P. Stat. 133.) Corporations are of three 
kinds. 

2 2. Sole.—A corporation sole consists 
of only one member at a time, the corpo¬ 
rate character being kept up by a succes¬ 
sion of solitary members. Corporations 
sole are always holders of a public office, 


the principal examples being the sovereign 
and ecclesiastical persons, such as bishops, 
parsons, &c. The principal incident of 
such a corporation is that the property 
which the member holds by virtue of his 
office (but not his private property) passes 
on his death not to his real or personal 
representatives, but to his successor in 
office, as if he and the successor were the 
same person. It is only in a few instances 
that chattels go in succession in the case 
of a corporation sole. Grant Corp. 629. 

2 3. Aggregate. —A corporation aggre¬ 
gate consists of several members at the 
same time. The most frequent examples 
are incorporated companies and municipal 
corporations. ( See Company; Municipal 
Corporation.) The chief peculiarity of a 
corporation aggregate is that it has per¬ 
petual succession (i. e . existence), a name, 
and a common seal by which its intention 
may be evidenced; that, being merely a 
creation of the law, it cannot (at common 
law) commit a crime or enter into a per¬ 
sonal contract or relation (see Personal) ; 
and. that the majority of the members 
have power to bind the minority in mat¬ 
ters within the powers of the corporation. 
Poll. Cont. 84; Grant Corp. 5; 1 Bl. Com. 
478. 

2 4. There are also in England certain cor¬ 
porations which are partly sole and partly 
aggregate, namely, those in which the property 
and rights of the corporation are vested in one 
member as the head or representative of the 
others, as in the case (before the reformation) of 
an abbot and his convent, or (at the present day) 
the master of a hospital, who holds the property 
for the benefit of the poor brethren. These 
corporations are sometimes spoken ol as “cor¬ 
porations aggregate of which the head only is 
capable” (i. e. capable of taking land in succes¬ 
sion), (Co. Litt. 94a, b,) and sometimes as “cor¬ 
porations sole in aider droit.” Litt. 22 443, 645, 
653 et seq.; Co. Litt. 103 a, 325 b, 338 b, 341 b; 
2 Bl. Com. 431 

2 5. Other classes.— Corporations are 
further divisible into ecclesiastical ( spiritual ), 
such as bishops, deans and chapters, &c., 
or lay . Lay corporations again are either 
civil— such as the sovereign, municipal 
corporations, and trading companies; or 
eleemosynary —such as colleges, hospitals, 
and other charitable corporations. (1 Bl. 
Com. 470; Pbillim. Ecc. L. 1982; Brice U. 
V. 13.) s They are also divisible into public , 
such as are exclusively instruments ol the 
public interest, and private , such as are 
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devoted either wholly or in part for pur¬ 
poses of private emolument. 

J 6. Quasi-corporations.— There are 
some aggregate bodies which are not com¬ 
plete corporations, and are therefore some¬ 
times called 44 quasi-corporationssuch 
are church wardens, who cannot hold land 
in succession, and have not a common seal. 
Grant Corp. 600. 

g 7. With reference to the mode of their 
creation, corporations exist according to 
the common law or under a statute. The 
first class includes many corporations 
virtute officii —such as the crown, bishops, 
parsons, <fcc.; and corporations existing by 
prescription [q. v.) t by charter (g. v.), and 
by implication. An example of the last 
kind is where the crown grants land to 
“the men of Islington” at a certain rent; 
this incorporates them, for otherwise the 
grant could not be fully carried into effect. 
(Grant Corp. 8; 1 Bl. Com. 472.) Corpora¬ 
tions created by statute may be divided 
into those incorporated by special act and 
those created under a general act. See 
Dissolution ; Seal ; Ultra Vires ; Visita¬ 
tion. 

Corporation, (defined). 4 Wheat. (U. S.) 
636, 637, 657 ; 58 Ala. 54 ; 37 Cal. 543 ; 18 Kan. 
253; 2 Mass. 501; 12 Id. 553; 1 Hill (N. Y.) 
616; 1 Johns. (N. Y.) Cas. 319, 326; 19 N. Y. 
37, 39; 22 Wend. (N. Y.) 70; 23 Id. 103, 142, 
175; 9 Heisk, (Tenn.) 511; 3 Wheel. Am. C. 
L. 440; 1 Bl. Com. 467. 

- (altering charter without consent). 1 

Abb. (U. S.) 22; 4 Wheat. (U. S.) 518. 

-(board of health of city of New York 

is not). 10 N. Y. 409. 

-(commissioners to organize educational 

institution are not). 9 Gill (Md.) 379. 

-(county board of supervisors are not). 

20 Barb. (N. Y.) 294; 2 Sandf. (N. Y.) 460. 

-(county is, people of county are not). 

15 Cal. 33. 

-- (general assembly of Presbyterian 

church is not). 4 Whart. (Pa.) 531. 

- (government as a member of). 2 Pet. 

(U. S.) 323. 

- (how proved). 2 N. H. 310, 312. 

- (in a suit, must prove their corporate 

existence). 8 Johns. (N. Y.) 295. 

- (in acts of congress, a State is not). 35 

Ga. 315. 

in practice act). 54 In<L 501. 
in U. S. internal revenue law, does 
not include a State). 1 Abb. (U. S.) 22. 

-(joint stock company treated as). 10 

Wall. (U. S.) 566; 100 Mass. 531. 

-(overseers of the poor are). 18 Johns. 

(N. Y.) 407. 

-(powers of). 2 Mass. 269; 2Cow. (N. 

Y.' 678, 709. 


Corporation, (proprietors of townships are). 
11 N. H. 44. 

-(public and private, distinguished). 

3 Wheel. Am. C. L. 489. 

-(school district is). 33 Conn. 298, 304; 

26 Ind. 310 ; 37 Iowa 542; 22 Me. 564. 

- (sole and aggregate, distinguished). 

22 Pick. (Mass.) 122, 126. 

- (State treated as). 10 Sm. & M. 

Miss.) 529; 6 Hill (N. Y.) 33; 2 Johns. 
N. Y.) Cas. 417. 

•—- (to appoint agents without seal). 2 

Kent Com. (11 edit.) 345. 

-(town is). 2 Wend. (N. Y.) 109; 13 

Id. 325. 

- (town supervisor is). 1 Cow. (N. Y.) 

670. 

- (towns and cities as). 109 Mass. 213. 

- (trustees of school district are not). 

23 Mo. 418. 

- (water commissioners of New York 

city are not). 2 Hill (N. Y.) 432. 

CORPORATION ACT.— The Act 13 
Car. II. c. 1, $ 2, by which it was provided that 
no person should thereafter be elected to office in 
any corporate town, who should not within one 
year previously have taken the sacrament of 
the Lord’s supper according to the rites of the 
Church of England. 4 Bl. Com. 58. 

Corporation aggregate, (defined). 4 
Wheat. (U.S.) 518, 561; 1 Hill (N. Y.) 616, 
620; 7 Id. 504; 15 How. (N. Y.) 172; 22 
Wend. (N. Y.) 9, 70. 

Corporation, foreign, (how proved). 9 
Cow. (N. Y.) 194, 205; 15 Wend. (N. Y.) 314, 
31.5. 

- (when may sue in courts of domicile). 

7 Mart. (La.) 31; 4 Johns. (N. Y.) Ch. 370, 372; 
1 Str. 612. 

Corporation, private, (what is). Minor 
(Ala.) 23; 2 Stew. (Ala.) 30; 3 Ga. 283. 

Corporation, public, (defined). 9 Gill & 
J. (Md.) 365; 3 Harr. (N. J.) 200; 2 Dutch. 
(N. J.) 148. 

county is). 1 Swan (Tenn.) 236. 
trustees of the poor are). Walk. 
(Miss.) 328. 

Corporation, public and private, 
(defined). 1 Wall. Jr. (U. S.) 275; 4 Wheat. 
(U. S.) 518, 562. 

Corporation purpose, (in state constitu¬ 
tion). 3 Head (Tenn.) 317. 

Corporation, quasi, (defined). 1 Me. 361, 
363; 2 Pick. (Mass.) 352; 7 Mass. 169, 187 ; 13 
Id. 198. 

-(boards of health are). 18 Barb. (N. 

Y.) 567. 

-(county is). 11 Minn. 31, 41; 36 

Mo. 294, 303, 555; 1 Sneed (Tenn.) 637, 687. 

Corporation, sole, (defined). 7 Abb. (N. 
Y.) Pr. 134. 

-(individual banker is). 16 How. (N. 

Y.) Pr. 97 ; 19 N. Y. 37. 

CORPORATOR.—A member of a 
corporation aggregate. Grant Corp. 48; 
Russell v . Wakefield W. Co., L. R. 20 Eq. 
at p. 479. 
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CORPORE ET ANIMO. — See Animo 

ET CORPORE. 

CORPOREAL HEREDITAMENT. 

—See Hereditament. 

CORPOREAL PROPERTY.— Tan¬ 
gible property, as distinguished from “in¬ 
corporeal property,” which consists of 
choses in action, easements, &c.— Mozley 
& W. 

CORPS DIPLOMATIQUE.— 

The body of ambassadors and diplomatic 
persons.— Wharton. 

CORPSE. —The dead body of a human 
being. Taking up a corpse for the pur¬ 
pose of dissection, or otherwise, is a mis¬ 
demeanor at common law, punishable by 
fine or imprisonment; but stealing a 
corpse before burial is not a common law 
offence. (3 Inst. 203.) Refusing to bury 
dead bodies by those whose duty it is to 
do so, is punishable by the temporal 
courts, independently of spiritual cen¬ 
sures, on indictment or information. A 
jailer cannot detain the dead body of a 
person in his custody under a ca . sa. until 
the executors of the deceased person sat¬ 
isfy his pecuniary claims upon the de¬ 
ceased. R. v . Fox, 2 Q. B. 246. See, also , 
Jones v. Ashburnham, 4 East 455. 

CORPUS. —A body. The word is used 
not only of the human body, but also in 
speaking of corporations, collections of 
laws, and the substance or whole of any 
material thing. 

CORPUS CHRISTI DAY.—A feast 
instituted in 1264, in honor of the sacrament. 
32 Hen. VIII. c. 21. 

CORPUS COMITATUS.—The body 
of a county. The whole county, as distin¬ 
guished from a part of it, or any particular 
place in it. 5 Mas. (U. S.) 290. 

CORPUS CORPORATUM. —A cor¬ 
porate body, or corporation. Burr. Sett. Cas. 
143. 

CORPUS CUM CAUSA. —A writ 
issuing out of Chancery to remove both the 
body and record touching the cause of any man 
lying in prison.— F. N. B. c. 21. 

CORPUS DELICTI.— Literally, the 
body of the offence or crime, i. e . the sub- 
etantial fact that a crime has been com¬ 
mitted by some one; e . g. in the case of a 


dead body, that it has come to a criminal 
death (which can only be proved in the 
presence of the dead body, super visum 
corporis). This inquiry is usually made 
before the coroner of the county or county 
district, or of the borough, in which the 
death occurred. In a secondary but 
slightly abusive sense, the corpus delicti is 
used to denote the dead body itself. Until 
the fact of a criminal death is made out, 
it is, of course, fruitless to inquire who was 
the criminal. 

Corpus humanum non recipit aesti- 
mationem (Hob. 59): A human body is not 
susceptible of appraisement. 

CORPUS JURIS CANONICI. —See 

Canon Law. 

CORPUS JURIS CIVILIS. — The 

body of Roman law contained in the institutes, 
digest and code compiled by the orders of Jus¬ 
tinian, together with the novelke , or constitutions 
promulgated after the compilation of the code. 
See the various titles. 

CORPUS PRO CORPORE.—Body for 
body. See 3 How. St. Tr. 110. 

Correct, (in an agreement to submit accounts 
to arbitration). 65 Me. 143. 

Corrected, there to be, (in a statute). 14 
East 605, 608. 

Correction, moderate, (by master of a ves¬ 
sel). 15 Mass. 368. 

CORRECTOR OF THE STAPLE.— 

A clerk belonging to the staple, to write and 
record the bargains of merchants there made. 
27 Edw. III. cc. 22, 23. 

CORREDIUM.—fe Corody. 

CORREGKLDOR. —A Spanish magistrate. 

CORREI. —A civil law term for two or more 
persons jointly secured or bound by the same 
obligation: thus, correi credendi , joint creditors; 
correi debendi, joint debtors. 

CORRELATIVE .—Terms which 
have a mutual reciprocal relation, such 
as “father” and “son,” “prince” and 
“subject,” “duty” and “right,” are cor¬ 
relative terms. 

Corroborating circumstances, (in refer¬ 
ence to a confession). 5 Halst. (N. J.) 163,192. 

CORROBORATIVE.—^ Evidence. 

CORRODIUM.— A corody (q. v.) 

CORRUPT —See Bribery. 
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Cork v i v t ok procure, (in a statute). 3 Ad. 
A E. 5i, 55. 

Corruptio optimi est pessima: Cor¬ 
ruption of the best is worst. 

CORRUPTION OF BLOOD.— See At¬ 
tainder. 

Corruptly and voluntarily, (in an in¬ 
dictment for perjury). 1 Cro. 147, 201. 

Corruptly and wilfully, (in an in¬ 
dictment for perjury). 5 Barn. & C. 246, 249; 
7 Dowl. A Bv. 665, 671. 

CORSELET.—A little body. Ancient 
armour which covered the body. 

CORSEPRESENT.—A mortuary, thus 
termed, because when a mortuary became due 
on the death of a man, the best or second-best 
beast was, according to custom, offered or pre¬ 
sented to the priest, and carried with the corpse. 
In Wales a corsepresent was due upon the death 
of a clergyman to the bishop of the diocese, till 
abolished bv 12 Aune, st. 2, c. 6. 2 Bl. Com. 

426. 

CORSNED BREAD. — Saxon: corsian , to 
rurse, and snacd , a morsel: Latin: panis covjuratus . 
ir ojfa execralu , the morsel of execration, or ordeal 
)read. 

A kind of superstitious trial or ordeal used 
among the Saxons, to purge themselves of any 
accusation, by taking a piece of barley bread 
and eating it with solemn oaths, curses, and exe¬ 
crations, that it might prove poison, or their last 
morsel, if what they asserted, or denied, were 
not true. 4 Bl. Com. 345, 414. 

CORTES.—The assembly of the States of 
Spain or Portugal, answering in some measure 
to the parliament of Great Britain. 

CORTEX.—The bark of a tree; the outer 
covering of anything. 

CORTIS.—A court or yard before a house,— 
Blount. 

CORTULARIUM, or CORTARIUM. 

—A yard adjoining to a country farm. 

CORVEE.—A feudal service, as to repair 
roads, Ac. 

COSCEZ.— See Cotarius. 

COSDUNA.—In feudal law, a custom or 
tribute. 

COSENING.—An offence where any¬ 
thing is done deceitfully, whether belonging to 
contracts or not, which cannot be properly 
termed by any special name.— Jacob. 

COSHERING-.—A feudal custom, whereby 
the lords may lie and feast themselves and their 
followers at their tenants’ houses, Ac.— Cowell. 

# COSINAGE.—-This word, in the old books, 
signifies “ consanguinity.” A writ of coeinage 


was a real action which lay for the recovery of 
lands, Ac., of which the heir’s great-grandfather's 
father was seised on the day of his death, and 
which had been abated by a stranger. Litt. § 
286. See Abatement, \ 2. 

COSMUS.— Clean.— Blount . 

Cost, (of an article, defined). 2 Wash. U. 
S.) 493, 498. 

COST BOOK MINING COM¬ 
PANY. —A partnership formed for the pur¬ 
pose of working a mine under the local customs 
in England, where the mine is situate. Tho 
shareholders appoint an agent, commonly called 
a “ purser,” lbr the purpose of managing the 
affairs of the mine subject to the control of the 
shareholders. They write in a book, called 
the ‘‘cost book,” the agreement into which they 
have entered, and in the same book the purser 
inserts from time to time the receipts and ex¬ 
penditures of the mine, the names of the share¬ 
holders, their respective accounts with the mine, 
and transfers of shares. Each member may 
transfer or relinquish his share. As a general 
rule the capital is not paid up in the first 
instance, but calls are made from time to time 
at meetings of the members when required. 
Cost book companies are generally within the 
jurisdiction of the Stannaries Court ( q. v.) Lind 
Part. 148; Tapp. Cost, passim; Stannaries Act, 
1869; Chynoweth’s Case, 15 Ch. D. 13. 

Cost price, (defined). 18 N. Y. 337, 340. 

CO-STIPULATOR.—A joint prom¬ 
isor. 

COSTS.— 

§ 1. Attorney’s costs.— The term 
costs has two meanings. In one sense it 
denotes the charges which an attorney or 
solicitor is entitled to make and recover 
from the client or person employing him, 
as his remuneration for professional ser¬ 
vices, such as legal advice, attendances, 
drafting and copying documents, conduct¬ 
ing legal proceedings, Ac. In England, a 
solicitor’s bill of costs is subject to special 
provisions as to taxation, Ac., ( q . v.) with 
a view to the protection of the client. 

$ 2. Litigant’s costs. —The term 
costs also denotes the expenses which a 
person is entitled to recover by reason of 
his being a party to legal proceedings. 
They include court fees, witness fees, Ac., 
and also (in England), where the party is 
represented by a solicitor, the reasonable 
charges and fees of the solicitor and coun¬ 
sel. The amount of these costs is ascer¬ 
tained by the process of taxation ( q . v.) 
which is regulated by certain principles of 
general application. 
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? 3. Costs from opponent.— In con¬ 
tentious proceedings (such as an action to 
recover a debt or damages, &c.,) the suc¬ 
cessful party generally recovers his costs 
from his opponent, unless the court or 
judge otherwise orders, the rule now being, 
that the costs follow the event, not only on 
the main issues in the action, but also on 
interlocutory proceedings. 

8 4. Costs out of ©state. —In admin¬ 
istrative proceedings, e.g. actions concern¬ 
ing the administration of the estate of 
a deceased person, actions for partition, 
or for the execution of trusts, proceedings 
to ascertain the construction of a will, and 
bankruptcy and insolvency proceedings, 
those parties who have properly or neces¬ 
sarily taken part in the proceedings (such 
as the executors, trustees and persons 
beneficially interested, who have estab¬ 
lished their rights) commonly obtain their 
costs out of the estate or fund which is the 
subject of the proceedings. Dan. Ch. Pr. 
1239, 1271. 

8 5. Costs in the cause. —The costs of 
the general or ordinary proceedings in an 
action or suit are called, “costs in the 
cause/’ or “ costs in the action.*’ Costs of 
some interlocutory proceedings are not 
included in the costs in the cause, un¬ 
less so ordered. The costs of an interloc¬ 
utory application are sometimes ordered 
to be the costs of one of the parties in any 
event; so that even if he loses the action, 
he is entitled to set off the amount of 
those costs against the costs in the cause 
which he has to pay. 

8 6 . Costs of the day. —When a trial, 
motion, or other step in an action is put 
off at the request of one of the parties, the 


court usually requires him to pay the 
other party the costs which he has been 
put to in preparing for the trial or motion, 
and which are thrown away by the post¬ 
ponement. These are called “ costs of the 
day.” Archb. Pr. 1208. 

8 7. Double and treble costs.— Some 
old statutes expressly or impliedly give a 
successful litigant in certain caies double 
or treble the amount which he would 
otherwise have been entitled to in respect 
of costs. These statutes were abolished, 
in England, by Stat. 5 and 6 Viet. c. 97.* 
See Dives; Double Costs; Higher and 
Lower Scale; In Forma Pauperis; Pau¬ 
per; Security; Treble Costs. 

Costs, (defined). 58 Ala. 578; 9 Vr. (N. J.) 
388. 

-(a condition precedent to granting new 

trial). 3 Harr. (N. J.) 46. 

- (confined to taxable costs). 9 Vr. (N. 

J ) 388 

- (in an award). 22 Wend. (N. Y.) 126, 

128; 2 Wm.Bl. 953. 

-(in reference to arbitrators). 7 Taunt. 

21 3 . 

- (in statute concerning poundkeepers). 

17 Me. 239. 

- (in statute relative to offers of judg¬ 
ment). 23 Minn. 71. 

-(includes what). 2 Code (N. Y.) 112 ; 

4 How. (N. Y.) Pr. 196, 269; Wright (Ohio) 
121; 6 Serg. & It. (Pa.) 85, 86; 3 Barn. & Ad. 
237, 239. 

-(of improvements). 2 J. J. Marsh. 

(Ky.) 524. 

in rule of reference). 1 Bos. & P. 34. 
on writ of restitution). South. (N, 

J.) 109. 

-(rule of taxing). 3 Binn. (Pa.) 311, 

323. 

Costs and damages, (in an award). 13 
Serg. & R. (Pa.) 71, 79. 

Costs, charges and expenses, (in an 
award). 2 Wils. 267. 

-(in indemnity bond). 14 Barb. (N. 

Y.) 202. 


*In the Chancery Division of the English 
High Court, the following varieties of costs 
require notice: (1) The costs allowed a success¬ 
ful litigant in ordinary cases, are termed “ costs 
as between party and party,” and do not include 
all the expenses to which the party has been put. 
(2) In certain cases the court allows costs to be 
taxed upon a more liberal scale, so as to include 
many charges which would not be allowed in tax¬ 
ation, as between party and party. These are 
called “ costs as between solicitor and client.” 
The most usual instance of their allowance, is 
where a trustee or executor is a party to proceed¬ 
ings in his representative character, and there is 
a fund under the control of the court, out of 
which the costs can be paid. (Dan. Ch. Pr. 1240, 
1299.) (3) In some cases the court goes even 


further, and directs a trustee’s costs to include 
“costs, charges and expenses” properly incurred 
by him, although not strictly costs in the action. 
These include such allowances as the trustee 
would be entitled to in an account between 
him and his cestui que trust . (Td. 1304.) ^As to 
costs in ecclesiastical cases, see Fhillim. Ecc. L. 
1297. As to costs in lunacy, see Pope Lun. 202 
et sea. As to the costs of criminal prosecutions, 
see Stats. 7 Geo. IV. c. 64; 10 and 11 \ ict. c. 
82; 18 and 19 Viet. c. 126; 29 and 30 Viet. c. 
52; 30 and 31 Viet. c. 35; 33 and 34 Viet. c. 
23; 4 Steph. Com. 435; Pritch. Quar. Sess. 339. 
As to parliamentary costs given to the promoters 
of, or petitioners against a private bill, see Stats. 
28 and 29 Viet. c. 27; 34 and 35 Viet. c. 3; May 
Pari. Pr. 805. 
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COSTS DE INCREMENTO.—Costs of 
increase, i, those extra expenses incurred, 
which do not appear on the face of the proceed- 
lugs, such as witnesses’ expenses, fees to counsel, 
attendances, court fees, dfce. 

Costs, full, (in a statute). 1 Dowl. & Rv. 
413, 415. 

Costs in the cause, (what are). 7 Bing. 

O O “ •> i 

i OO, i <yi. 

-(what are not). 9 Bing. 570, 574. 

Costs of obtaining an act of parliament, 
(what included). 4 Baru. <& C. 962, 967. 

Costs of proving the document, (in N. J. 
practice act). 9 Vr. (N. J.) 388. 

Costs of suit, (confined to legal costs). 1 
Ashm. (Pa.) 110. 

-(in insolvent act). 7 Johns, (N. Y.) 

374, 375. 

-(in rule of reference). Cowp. 127. 

-(wliat included). 1 Hughes (U. S.) 

340 ; 6 Serg. & R. (Pa.) 85, 86. 

Costs of the cause, (when entitled to). 4 
Paige (N. Y.t 257, 258. 

COSTS OF THE DAY .—See Costs, \ 6. 

Costs shall follow event, (in judicature 
act). 2 Ex. D. 349. 

Costs sustained in the action, (in an I 
award). 1 H. Bl. 223. 

Costs that have accrued, (in a compro¬ 
mise). 50 Ala. 489. 

Costs to abide event, (in co mm on law pro¬ 
cedure act). 2 Ex. D. 281. 

-(meaning of “event”). 5 Q. B. D. 

569. 

Costs to abide event of trial, (meaning 
of “event”). L. R. 4 Q. B. 725. 

Costs to abide the event, (meaning of 
“event”). L. R. 8 Q. B. 280. 

-(on rule for a new trial). 5 Barn. & 

Aid. 766; 1 Bing. 393; 8 Id. 21, 23; 1 Chit. 
633 n. ; 1 Moo. & Sc. 58 ; 2 Tvrw. 155. 

- (on rule of reference). 2 Bam. & Aid. 

597; 1 Chit. 183, 185, 325, 327; 8 Dowl. & Ry. 
285, 287 ; 5 East 489; 9 Id. 436; 3 T. R. 138, 
140. 

Costs to follow the event, (in judicature 
act). 3 Ex. D. 261. 

CO STUMBRE.—In the Spanish law, a 
law founded on a custom of long duration. 

CO-SURETIES. —Joint sureties; two 
or more sureties to the same obligation. 

COTA.—A cot or hut.— Blount . 

COTAGIUM, or COTTAGIUM.—A 

email house or cottage.— Spel. Gloss. 

COTARIUS.—A cottager, who held in free 
socage, and paid a stated firm or rent in provi¬ 
sions or money, with some occasional personal 
services. 

COTELLUS, or COTERIA.-A small 
cottage, house, or homestall.— Cowell. 

COTERELLI.—Peasant outlaws: robbers. 


COTERELLUS.—A servile tenant, who 
held in mere villenage, his person, issue and 
goods being disposable at the lord’s pleasure.— 

Cowell . 

COTERIE.—A fashionable association, or a 
knot of persons forming a particular circle. The 
origin of the term was purely commercial, signi¬ 
fying an association, in which each member fur¬ 
nished his part, and bore his share in the profit 
and loss.— Wharton. 

COTES WOLD.—A place where there is 
no wood. 

COTLAND, or COTSETHLAND.— 

Land held by a cottager, whether in socage or 
villenage.— Cowell. 

COTSETHLA — CONSETLE. — The 
little seat or mansion belonging to a small farnk. 

COTSETHUS, or COTSETUS. —A 
cottage-holder, who, by servile tenure, was bound 
to work for the lord.— Cowell. 

COTSETHLAND.—The seat of a cottage 
with the land belonging to it.— Spel. Gloss. 

COTTAGE.—A small house without lands 
belonging to it. Shep. Touch. 94; 15 Geo. III. 
c. 32. 

Cottage, (defined). 2 Barn. & Ad. 628, 638. 

i 

COTTIER TENURE. — One where a 
laborer makes his contract for land without the 
intervention of a capitalist farmer, and where 
the conditions of the contract, especially the 
amount of rent, are determined not by custom, 
but by competition. Also a class of subtenants, 
who rent a cottage and an acre or two of land 
from small farmers. 1 Mill Pol. Ec. 383. 

Cotton and woolen waste, (in policy of 
insurance). 13 Gray (Mass.) 139. 

Cotton in bale, (meaning of). 2 Car. & 
P. 525. 

COTUCA.—Coat armor. 

COTUCHANS. — Boors, husbandmen.— 

Domesday Book . 

COUCH ANT. — Lying down; squatting. 
Applied to animals trespassing on the land of 
one other than their owner, for one night or 
longer. 3 Bl. Com. 9. 

COUCHER, or COURCHER.-A fac¬ 
tor who continues abroad for traffic, (37 Edw. 
III. c. 16;) also the general book wherein any' 
corporation, &c., register their acts. 3 and 4 
Edw. VI. c. 10. 

Could and might, (in a declaration). 9 
East 472, 482. 

COUNCIL.—An assembly of persons 
for the purposes of concerting measures 
of state or municipal policy, hence called 
“ councillors.” See Privy Council. 
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COUNCIL OF CONCILIATION.— 

By the Act 30 and 31 Viet. c. 105, power is 
given for the crown to grant licenses for the for¬ 
mation of councils of conciliation and arbitration, 
consisting of a certain number of masters and 
workmen in any trade or employment, having 
ower to hear and determine all questions 
etween masters and workmen which may be 
submitted to them by both parties, arising out of 
or with respect to the particular trade or manu¬ 
facture, and incapable of being otherwise settled. 
They have power to apply to a justice to enforce 
the performance of their award. The members 
are elected by persons engaged in the trade. 
Dav. B. Soc. 232. See Trade Union. 

COUNCIL OF JUDGES.—Under the 
English Judicature Act, 1873, an annual council 
of the judges of the Supreme Court is to be held, 
for the purpose of considering the operation of 
the new practice, offices, &c., introduced by the 
act, and of reporting to a secretary of state, as to 
any alterations which they consider should be 
made in the law for the administration of justice. 
An extraordinary council may also be convened 
at any time by the lord chancellor. (Section 75.) 
The only meeting of the council which has 
hitherto taken place, was that held in November, 
1880, to consider the advisability of abolishing 
the offices of the lord chief justice of the Com¬ 
mon Pleas Division, and the lord chief baron of 
the Exchequer, and of consolidating the three 
eornmon law divisions of the High Court. 

COUNCIL OF THE NORTH.—A 

court instituted by Henry VIII., in 1537, to 
administer justice in Yorkshire and the four 
other northern counties. Under the presidency 
of Strafford, the court showed great vigor, 
bordering, it is alleged, on harshness. It was 
abolished by 16 Car. I., the same act which 
abolished the Star Chamber.— Brown . 

COUNSEL.—A general name for 
couneellors and barristers, used especially 
in certain locutions. Thus, we speak of 
“ instructing counsel/’ of “giving a brief to 
counsel/’ of “the plaintiff’s counsel,” and 
so on, meaning that the instructions or 
brief are given to a counsellor; that the 
plaintiff in a certain case is represented by 
a counsellor, &c. The word has no plural 
and is used alike of one or several. See 
Op Counsel. 

Counsel, (interrogatories may be signed by). 
3 Gr. (N. J.) 271. 

-(stipulation in a suit, by). 2 Cai. 

(N. Y. 250.) 

COUNSEL’S SIGNATURE—In for¬ 
mer times, the appearance of the parties to an 
action at law was actual and personal in open 
court, and the pleadings consisted of an oral 
altercation by themselves, or their counsel, in the 
presence of the judges; and although the plead- 
ingB in an action came afterwards to be delivered 
in writing between the parties out of court, yet 


they were still supposed to be delivered orally, 
as of old (at least for certain purposes), and 
required to bear the signature of some counsel, 
and in the Court of Common Pleas, of some Ser¬ 
jeant even. And in the Court of Chancery, the 
signature of counsel to the pleadings was re¬ 
quired, in order to vouch to the lord chancellor 
that the case was a proper one for equitable 
relief, so that the subpoena to the defendant to 
appear to and answer the bill of complaint, 
might issue at once, without the lord chancellor 
having to personally read through the bill. But 
the signature of counsel to common law plead¬ 
ings became unnecessary under the C. L. P. Act, 
1852, \ 85; and such signature to chancery plead¬ 
ings has become unnecessary under the Judicature 
Acts, 1873-5, (Order xix. 4.) But although such 
signature is now unnecessary to any such plead¬ 
ings, it is not unusual (and, for obvious reasons, it 
is extremely desirable,) in all pleadings. Certain 
motions, also appeals to the house of lords, still 
require counsels signature as a security, and in 
each case as a guarantee of the propriety of the 
application.— Brown. 

COUNSELLOR-COUNSELLOR- 
AT-LAW. —A lawyer who advises 
clients, and, as an advocate, conducts the 
trial of a cause, or argues an appeal or 
important motion therein. The word 
“counsellor” is in many of the States 
applied to all lawyers, while in others no 
one can become a counsellor until lie has 
been an attorney for a given time, and 
successfully pusses a second examination 
as to his learning and other qualifications. 
See Advocate; Attorney; Barrister. 

COUNT.- 

§ 1. In criminal procedure, the state¬ 
ment of the indictment is divided into 
paragraphs called “counts.” If the de¬ 
fendant is charged with several offences in 
any one count, the indictment is open to 
the objection of duplicity, or being double, 
which may be taken by demurrer, though 
it is cured by verdict. (Archb. Cr. PI. 66.) 
In some cases, the indictment may charge 
several offences in several counts; but in 
other cases, if this is done, the court may 
quash the indictment or require the prose¬ 
cutor to elect on which charge he will 
proceed. Id. 71. See Attempt. 

g 2. In civil procedure, count origi¬ 
nally meant the declaration in a real acLion. 
(Steph. PI. (5 edit.) 30.) In a personal ac¬ 
tion, if the plaintiff included several causes 
of action in the same declaration, each 
section of the declaration was called a 
“count.” (Id. 302.) It was usual to put 
at the end of a declaration a number of 
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claims analogous to that arising out of the 
real cause of action (c. g. in an action of 
debt the declaration concluded with claims 
for money paid by the plaintiff for the 
defendant at his request, for money re¬ 
ceived by the defendant for the use of the 
plaintiff, and for money found due from 
the defendant to the plaintiff on an account 
stated), and these were called “common 
counts.” Count “cometh of the French 
word conte , which, in Latyne, is narratio .” 
Co. Litt. 17a, 303a; Steph. PI. (App.) 75. 

COUNTEE, or COUNT.— French: 
comle; Latin: comes . An earl. 

The most eminent dignity of a subject before 
the conquest. He was prcrfectus or prctposiius 
comihitu$, and had the charge and custody of the 
county, but thh authority is now vested in the 
sheriff. 9 Co. 46. 

COUNTENANCE.—In old English law, 
credit; estimation.— Wharton. 

COUNTER.— The name of two prisons in 
London, the Poultry Counter and Wood Street i 
Counter, afterwards consolidated into one new- 
built prison, for the use of the city, to confine 
debtors, peacebreakers, Ac.— Cowell; Tomlins . 

COUNTER AFFIDAVIT.-An op¬ 
posing affidavit, or one which contradicts 
another affidavit. Affidavits to oppose 
motions are commonly called “counter 
affidavits.” 

COUNTER-BOND.—An indemnity 
bond. 2 Leon. 90. 

COUNTER-CLAIM.— 

g 1. If the defendant in an action has 
a claim against the plaintiff, which he 
might have asserted by bringing a sepa¬ 
rate action against the plaintiff, he may 
raise it in the existing action by including 
in his answer a statement of the facts on 
which he bases his claim, and of the relief 
which he claims against the plaintiff; this 
is called a “ counter-claim.” And, in 
England, if the defendant has a claim 
connected with the subject of the action 
against the plaintiff and another person 
(e. g. a co-defendant or a stranger), he may 
set it up by counter-claim. In the latter 
case, the statement of defence has, in addi¬ 
tion to the original title of the action, a 
new title setting forth the names of the 
persons against whom the counter-claim 
is set up; if any one of them is not a party 
tn the action, he is served with a copy 


of the defence, indorsed with a notice to 
appear, and is thenceforth in the same 
position as if he had been sued in an inde¬ 
pendent action by the defendant, (Judica¬ 
ture Act, 1873, g 24; Furness v. Booth, 4 
Ch. D. 586, and the cases there cited; 
Holloway v. York, Week. N. (1877) 112; 
Original Hartlepool Co. v. Gibb, 5 Ch. D. 
713; Harris v. Gamble, 6 Ch. D. 748;) 
except, of course, that his statement in 
answer to the counter-claim is called a 
44 reply ” and not a 44 defence.” Rules of 
Court, xxii. 8. 

g 2. If the counter-claim is of such a 
nature that it cannot be conveniently dis¬ 
posed of in the pending action, or is 
otherwise objectionable, it is liable to be 
struck out. Coe Pr. 79. 

g 3. The court gives judgment both on 
the original claim and on the counter¬ 
claim, and, if the balance is in favor of the 
defendant, judgment is given for the de¬ 
fendant as if he were plaintiff in an action 
against the original plaintiff in the pend¬ 
ing action. See Recoupment ; Set-off. 

Counter-claim, (defined). 7 Ind. 523; 8 
How. (N. Y.) Pr. 122,146, 205, 336; 12 Id. 310; 
13 Id. 84; 60 Id. 45, 48; 35 Wis. 618, 626; 1 
Wyom. T. 43, 49. 

- (what constitutes), 12 How. (N. Y.) 

Pr. 310. 

-(in rule of court). L. R. 5 C. P. D. 24. 

COUNTER-DEED.—A secret writing, 
either before a notary or under a private seal, 
which destroys, invalidates, or alters a public 
one. 

COUNTERFEIT.—An imitation of some¬ 
thing made without lawful authority, and with 
a view to defraud by passing the false for the 
true.— W harton. 

Counterfeit, (defined). R. M. Charlt. (Ga.) 
151. 

Co unterffjt bill, (defined). 1 Ohio St. 185. 

COUNTERFEIT COIN.—Coin not 
genuine, but resembling or apparently in¬ 
tended to resemble or pass for genuine 
coin, including genuine coin prepared or 
altered so as to resemble or pass foi coin 
of a higher denomination. Making or 
importing counterfeit coin, whether to 
pass for coin current, or to pass for gold 
or silver foreign coin, is felony. See 
Utter. 

Counterfeiter, (defined). 1 Stew. fAlm.) 
384. 


COUNTERFESANCE. 


COUNTY. 


(306) 


COUNTERFESANCE. — The act 
of forging. 

COUNTER-LETTER.—In the civil law, 
a written agreement to reconvey property held 
under an absolute deed, as security only. II 
Pet. (U. S.) 351, 386. See Antichresis. 

COUNTERMAND.—To countermand is 
to recall or revoke; thus, to countermand an 
authority is to revoke it. (Co. Litt. 52 b. See 
Revocation.) Notice of trial in an action may 
be countermanded by consent of the parties, or 
by leave of the court or a judge. 

COUNTERMARK.—A sign put upon 
goods already marked; also the several marks 
put upon goods belonging to several persons, to 
show that they must not be opened, but in the 
presence of all the owners or their agents.— 
W harton. 

COUNTERPART.—The correspond¬ 
ing part or duplicate; the key of a cipher. 
When the several parts of an indenture 
are interchangeably executed by the sev¬ 
eral parties, that part or copy which 
is executed by the grantor is usually 
called the “original/’ and the rest are 
“ counterparts.” Where, however (as is the 
present practice), all the parties execute 
every part, all the parts are originals. 
(2 Bl. Com. 296.) A counterpart is the 
best evidence against the party executing 
it. See Duplicate; Indenture; Lease. 

COUNTERPLEA.—When the tenant in 
any real action, tenant by the courtesy, or in 
dower, in his answer and plea vouched any one 
to warrant his title, or prayed in aid of another, 
who had a larger estate, as of him in reversion, 
&c. ; or where one who was a stranger to the 
action came and prayed to be received to save 
his estate; then that which the demandant 
alleged against it, w T hy lie should not be 
admitted, was called a “ counterplea.” It was a 
replication to aid prier, and was called “counter¬ 
plea to the voucher.” But when the voucher 
was allowed, and the vouchee came and de¬ 
manded what cause the tenant had to vouch 
him, and the tenant showed his cause, where¬ 
upon the vouchee pleaded anything to avoid the 
warranty, that was termed “a counterplea of 
the warranty.”— Termes de la Ley. 

COUNTER-ROLLS.—The rolls which 
sheriffs have with the coroners, containing par¬ 
ticulars of their proceedings, as well of appeals 
as of inquests, &c. (3 Edw. I. c. 10.) — Termes 

de la Ley . 

COUNTER-SECURITY. —A security 
given to one tv ho has entered into a bond or 
become surety for another; a countervailing 
bond of indemnity. 

?OUNTER-SIQ-N.—The signature of a 
secretary or other subordinate officer to any 


writing signed by the principal or superior, to 
vouch for the authenticity of it. 

Countersigned, (what is). 18 Johns. . N. 
Y.) 341, 346. 

Counting house, (in a statute). L. R. 5 
C. P. 252. 

COUNTORS. —French: countours . 

Serjeants-at-law, whom a man retains tc 
defend his cause and speak for him in court, for 
their fees. 1 Inst. 17. 

COUNT-OUT. —In England, forty mem¬ 
bers form a house of commons; and though 
there be ever so many at the beginning of a 
debate, yet, if during the course of it the house 
should be deserted by the members, till reduced 
below the number of forty, any one member 
may have it adjourned upon its being counted; 
but a debate may be continued when only one 
member is left in the house, provided no one 
choose to move an adjournment,— Wharton . 

COUNTRY. —Used in certain antiquated 
locutions to signify (1) a jury, as in the expres¬ 
sions “trial by the country” (4 Bl. Com. 349), 
and “conclusion to the country,” which was the 
mode by which a plaintiff or defendant in plead¬ 
ing offered his case for trial by jury (Steph. PL 
79); (2) any place other than a court, as in the 
expressions “ maintenance in the country ” (see 
Maintenance), and a “deed in the country,” 
as opposed to an alienation by record, i. e. iD 
court. Litt. § 728. See In Pais. 

Country, (under act of congress means 
“whole nation”). 1 Blatchf. (U. S.) 218; 18 
How. (U. S.) 521; 5 N. Y. Leg. Obs. 286. 

- (in a statute). 5 Blatchf. (U. S.) 221. 

Country store, (stock of). 13 Gray (Mass.) 
139. 

Counts, (forms of, in a declaration). 2 Green 
(N. J.) 539. 

COUNTY .—Norman-French: couvte , from 
counte , an earl or lord lieutenant. Britt. 274 b; Co. 
Litt. 168 a. 

\ 1. In American law, a county is one 
of the civil divisions of a State for judicial 
and political purposes. In some States 
the counties are regarded as corporations, 
in others as quasi corporations. 1 Ill. 115 ; 
3 Me. 131; 7 Mass. 461; 8 Johns. (N. Y.) 
385. 

§ 2. In English law, “county” or “shire” 
is a civil division of England and Wales, of 
which there are at present forty in England and 
twelve in Wales. The division is of importance 
in law with reference to the jurisdiction of com¬ 
missioners of assize, justices of the peace, sheriffs, 
coroners, county courts, &c., and to parliamentary 
elections and local taxation. (1 Steph. Com. 
126; Co. Litt. 109b, 168a. Nee Rate.) Ordi¬ 
nary counties are sometimes called “counties at 
large,” to distinguish them from “counties cor¬ 
porate” or “counties of cities or towns,” which 
are certain cities and towns, some with more, 
some with less territory annexed to them, and 
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having, by (he special grace of various kings, 
the privilege to l>e counties of themselves, and 
not to be comprised in any other county, but to 
be governed by their own sherifls and other 
magistrates. Such are London, York, Bristol, 
and manv others. (I Bl. Com. 120.) For some 
purposes! however, these counties corporate are 
deemed part of the adjoining counties at large. 
Steph. Com. 133; Stats. 2 Will. IV. c. 45, § 17 ; 
SS Geo. III. c. 52; 14 and 15 Viet. cc. 55 and 
100; Reg. v. Cumpton, 5 Q. B. D. 341. See 
County Palatine ; Hundred ; Sheriff. 

County, (defined). 56 Ala. 64; 1 Bl. Com. 
115. 

-(as meaning “ people of the county”). 

53 Mo. 175, 201. 

-(is a corporation). 6 Cal. 254 ; 15 Id, 

33. 

-(in a grant to the people of). 58 Mo. 

175. 

-(in a statute). 6 App. Cas. 887 ; Cro. 

Jac. 85, 178. 

-(in an indictment). 4 Car. & P. 363; 

Cro. Jac. 167. 

County aforesaid, (in a declaration). 2 W. 
Bl. 847; 3 Wils. 339, 340. 

County authorities, (defined). 6 Rich. 
(S. C.) 412. 

County block, (on township plot). 17 Minn. 
260. 

County board, (in State constitution). 76 
Ill. 554; 82 Id, 78. 

County bridge, (defined). 40 Iowa 295. 
-(in highway act). L. R. 1C. C. R. 237. 

COUNTY COMMISSIONERS.— 

County officers who, in some States, have 
charge of the fiscal matters of the county 


i. e. the collection of taxes and disburse¬ 
ment of county moneys. In some States 
these officers are called “supervisors” ( q . 
v.), and in New Jersey, “chosen freehold¬ 
ers” (g. v.) 

COUNTY CORPORATE .—Set 

County, | 2. 

COUNTY COURTS.— 

\ 1. In English law. —The modern or 
statutory county courts are local and in¬ 
ferior courts of record established through¬ 
out England by various acts of parliament 
(9 and 10 Viet. c. 95, amended and extended 
by numerous acts; see Poll. C. C. Pr. xxvi.) 
for the purpose of providing a cheap and 
summary mode of procedure in civil cases 
involving small amounts. For this pur¬ 
pose the country is divided into districts, 
in each of which is held a county court, 
presided over by a judge, who is assisted 
by a registrar and high bailiff (q. v.) Two 
or more districts are frequently formed 
into one circuit, in which one judge holds 
courts alternately. (Poll. C. C. Pr. 1 et seq.) 
The ordinary process of the court is by 
plaint and summons (q. v.), but in some 
cases proceedings by petition, similar to 
those in use in the Chancery Division of 
the High Court and the Bankruptcy Court, 
are applicable.* 


*The English county courts are divisible into 
those having ordinary and those having extra¬ 
ordinary jurisdiction. The ordinary jurisdiction 
is again divisible into original and auxiliary. 

Original jurisdiction .—The original jurisdic¬ 
tion may be said generally to extend to claims 
of debt or damages not exceeding £50, to claims 
for the recovery of land the yearly value of 
which does not exceed £20, and to claims for the 
administration of estates, execution of trusts, 
foreclosure and redemption of mortgages, specific 
performance, and proceedings under the Trustee 
Acts and Trustee Relief Acts, where the value 
of the estate, mortgage, property, &c., does not 
exceed £500; (For an enumeration of the stat¬ 
utes under which the county courts have juris¬ 
diction in respect of friendly societies, agricultural 
holdings, &c., see Poll. C. C. Pr. xxxi. et seq.) 
also to contentious business in probate and ad¬ 
ministration matters where the estate of the 
deceased is under a certain value. Id. 331. 

The auxiliary jurisdiction is principally applied 
in the trial of, or the taking of evidence in ac¬ 
tions and other proceedings pending in the High 
Court. Id. xxxvi. 

Extraordinary jurisdiction. —By Stat. 31 and 
32 Viet. c. 71, provision is made for assigning to 
convenient county courts jurisdiction in admi¬ 
ralty matters, (namely, claims for salvage, towage, 
oe^ssaries, wages, collision, &c., not exceeding 


a certain amount,) and by 31 and 32 Viet. c. 71, 
provision is made for the appointment of county 
courts to exercise the jurisdiction in bankruptcy 
which by that act is given to the county courts 
over all persons not residing within the London 
district. Id. xxxix. 

Concurrent jurisdiction. —The High Court has 
concurrent jurisdiction with the county courts in 
matters within their ordinary jurisdiction, bu { , 
in many cases where the county courts have 
jurisdiction a plaintiff who brings an action in 
the superior courts, though he is successful, runs 
the risk of losing his costs, and such actions may 
be remitted to the county court on the applica¬ 
tion of the defendant. (30 and 31 Viet. c. 142, 
$£ 5, 7; Judicature Act, 1873, $ 67; Neale v. 
Clarke, 4 Ex. D. 286.) By the County Courts 
Act, 1867, £ 28, no action which can be brought 
in a county court shall be brought in an inferior 
court not of record. 

An appeal lies from the judgment of a county 
court (1) if given in its ordinary and admiralty 
jurisdiction, to a divisional court of the High 
Court of Justice, (Jud. Act, 1873, \ 45; Rules 
of December, 1875; The Glannibanta, 2 P. D. 
45;) (2) if given in its bankruptcy jurisdiction, 
to the chief judge of the London Bankruptcy 
Court. 

Sheriff’s county courts .—The old county court 
was presided over by the earl of the county, or 
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{ 2. In American law, county courts 
are courts of inferior jurisdiction in civil 
cases. They also have varied powers in 
the charge and care of persons and estates 
coming within legal guardianship; a lim¬ 
ited criminal jurisdiction; appellate juris¬ 
diction over justices of the peace, and 
nun 11 ) uus powers and duties in the admin¬ 
istration of county affairs and business.— 
Abbott. 

County court, (defined). 10 Bush (Ky.) 

-(means Court of Common Pleas). 8 

Mass. 149. 

- (in a statute). 15 Ill. 54. 

County court ; court of county, (are 
convertible terms). 5 Sneed (Ky.) 183. 

County courts, (what are). 19 Wend. (N. 
Y.) 27, 30; 25 Id. 9, 19. 

County, of the, (defined). 3 Wend. (N. 
Y.) 329, 330. 

County office, (in State constitution). 2 
Barb. (N. Y.) 513; 7 Id. 30; 7 Heisk. (Tenn.) 
472. 

County officer, (defined), 3 Wall. (U. 
S.) 93. 

-(does not include county judge). 7 

Heisk. (Tenn.) 472. 

COUNTY PALATINE.— In English 
law, a county, the owner of which formerly had 
jura regalia , or royal franchises and rights of 
jurisdiction similar to those possessed by the 
crown in the rest of the kingdom ; thus he had 
the power of pardoning crimes and appointing 
judges and officers within his county. Three 
counties palatine—Chester, Durham and Lan¬ 
caster—still exist, but they have long been 
united to the crown, and assimilated in all im¬ 
portant respects to the rest of the kingdom, 
though the duchy of Lancaster still has some 
local courts, as to which, see Duchy of Lan¬ 
caster ; also , Chancellor, \ 4; Chancery, 
g 6; Clerk of the Crown ; Palatine 
Courts. 1 Steph. Com. 129 et seq.; 3 Id. 347 ; 
Jud. Act, 1873, § 99. 

County purpose, (what is included in). 1 
Sneed (Tenn.) 637. 

- (what is not included in). 14 Minn. 

252; 23 Ohio St. 389. 

County purposes, (in tax law). 14 Minn. 
252; 23 Ohio St. 389; 70 N. C. 644. 

COUNTY RATE. —An imposition levied 
on the occupiers of lands in England, and ap¬ 
plied to many miscellaneous purposes; among 
which the most important are those of defraying 
the expenses connected with prisons, re-imburs- 


1 to private parties the costs they have in¬ 
curred in prosecuting public offenders, and 
defraying the expenses of the county police.— 
W harlon. 

County, riding, or other division, (in a 
statute). Wilberf. Stat. L. 182. 

COUNTY SESSIONS.—The General 
Quarter Sessions of the Peace for each county 
in England, held lour times a year, viz., in the 
first week (on some day fixed by the magis¬ 
trates) after the 11th of October,’the 28 th of 
December, the 31st of March, and the 24 th 
of June, in every year, provision being made to 
prevent the April sessions clashing with the 
spring assizes.— Wharton. 

COUPONS. — Interest and dividend 
certificates; also those parts of a commer¬ 
cial instrument which are intended to be 
cut, and which are evidence of something 
connected with the contract m fen tinned 
in the instrument. They are generally 
attached to negotiable bonds and certifi¬ 
cates of loan, interest upon which is pay¬ 
able at particular periods. When the 
interest is due, they are cut off and pre¬ 
sented to the obligor for payment. 

Coupon, (defined). 43 Me. 232, 238. 

COUR DE CASSATION.—The French 
court of last resort in both civil and criminal 
cases. Its jurisdiction is appellate only. 

COURIER.—An express messenger of 
haste. 

COURSE. —A term used in surveying, 
meaning the direction of a line with refer¬ 
ence to a meridian.— Bouvier. 

Course of entail, (in a will). L. R. 4 H. 
L. 543. 

Course of the voyage, (in marine insur¬ 
ance law). Marsh. Ins. 185. 

Course of trade and dealing usual and 
ordinary, (in a statute). 11 East 127, 131. 

Courses and distances, (in a deed). 14 
Wend. (N. Y.) 671, 677; 16 Id. 285, 299; 19 Id. 
320. 

-(in pleading, in an action of ejectment). 

2 Yt. 348. 

-(acts and declarations of parties may 

control). 6 Wend. (N. Y.) 467, 469. 

-(in a deed, controlled by fixed monu¬ 
ments). 8 Conn. 19, 24; 6 Mass. 131; 12 Id. 
469; 2 Johns. (N. Y.) Cas. 350, 352; 1 Cow. 


in his absence by the sheriff; the suitors, i. e . which they still retain, namely, tlie pioclamung 
the freemen or landholders, were the judges, of outlawries and the election of sheiiris. Ihey 
The county courts were the principal civil courts were not courts of record. ^Poll- C. C. Pr. 1 
until the system of assizes (q .».) was introduced, 1 Reeves Hist. Eng. Law 7 ; 3 Bl. Com. 3o. oec 
after which the * fell into disuse, until nearly the City of London Court ; Court j Cot rts OP 
whole business transacted in them was that Requests. 
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(N. Y.) 605. 612 ; 5 Id. 371. 373; 6 Id 706, 717 ; 
7 Id. 723; 9 Id. 661 ; 4 Paige (N. Y.) 209, 213; 
3 Wend. (N. Y.l 133, 190. 

CorKSE? asp distances, (natural objects 
will control'!. 9 Crunch (U. S.) 173, 178; 4 
Wheat. \ V. 8.1 445; 6 Id. 5S0; 7 Id. 10. 

COURT. — N’orman-Fbbncii: court (Britt. 
274 a\ which originally meant a manor or large 
farm ; Low L *tin : cords or ctirtis , from Latin cohort , 
cors, a yard. Liltre s . v . Cour. 

$1. Court has the following meanings: 
(1) “A place where justice is judicially 
ministred ” (Co. Litt. oSa); (2) the judge 
or judges who sit in a court, and (3) an 
aggregate of separate courts or judges, as 
when we speak of the English Supreme 
Court of Judicature ( q. u.), which never 
sits as a court, being merely a name for 
the Court of Appeal and High Court of 
Justice. See Council of Judges. 

2 2. Of record. — Courts are of two 
principal classes—of record and not of 
record. A court of record is one whereof 
the acts and judicial proceedings are en¬ 
rolled for a perpetual memory and testi¬ 
mony, and which has authority to fine 
and imprison for contempt of its author¬ 
ity. 3 Steph. Com. 269. 

2 3. Superior.—Courts are also divided 
into superior and inferior, superior courts 
being those which are not subject to the 
control of any other courts, except by way 
of appeal. 

2 4. Inferior courts are those of a very 
limited jurisdiction, and which are subject 
to the control of other courts. In England 
the inferior courts include the county 
courts, the Mayor’s Court of London, the 
Stannaries Court, the ecclesiastical courts, 
borough courts, courts baron, courts leet 
and other local courts. No action which 
can be brought in a county court may be 
brought in an inferior court not of record. 
When an inferior court refuses to exercise 
its jurisdiction, it may be compelled to do 
£0 by mandamus, and if it exceeds its juris¬ 
diction it may be restrained by prohibi¬ 
tion. The characteristics of inferior courts 
are referred to in detail in Mayor, &c., of 
London v. Cox, L. R. 2 H. L. 239. See 
Mandamus; Prohibition. 

2 5. Supreme, or ultimate. — A third 
class of courts may be said to consist of the 
Supreme Courts, which are not subject to 
the appeal of any other courts, and whose 
decisions are therefore final. These are 


the Supreme Courts and Courts of Appeal 
in the various States, the House of Lords 
and the Privy Council in England. The 
so-called Supreme Court of Judicature is 
not a supreme court in this sense, being 
subject to the appellate jurisdiction of the 
House of Lords, nor is the Supreme Court 
of New Jersey, New York, or that of the 
District of Columbia, from which appeals 
lie to the court of last resort. 

2 6. Civil and criminal. —Lastly, courts 
are divided into civil, criminal and eccle¬ 
siastical. Those hitherto mentioned be¬ 
long to the first class. The criminal courts 
in England include the High Court of Jus¬ 
tice (in which is now vested the criminal 
jurisdiction of the Court of Queen’s Bench 
and of the courts of assize under commis¬ 
sions of “ oyer and terminer” and “gaol 
delivery,” ( q . v.)), the Central Criminal 
Court and the courts of magistrates an H 
justices of the peace. As to the ecclesias 
tical courts, see that title. In America, 
the courts having criminal jurisdiction 
are called “ Courts of Oyer and Terminer,” 
“Courts of Sessions.” “Courts of Quarter 
Sessions,” and the County Courts and 
Courts of Common Pleas in the several 
States, also have criminal jurisdiction in 
certain cases. See the various titles. 

Court, (defined). 45 Iowa, 501, 503; 13 Yr. 
(N. J.) 379. 

- (superior, defined). 4 Bosw. (N. Y.) 

547. 

-(inferior, under constitution). 18 Ala. 

52L 

-(as synonymous with “judge”). 3 

Ind. 239; 53 Mo. 173; 19 Vt. 478. 

- (need not have a clerk). 14 Ga. 596. 

-(in State constitution). 2 Kan. 250; 

40 Mich. 503. 

-(in a rule of court). 8 How. (N. Y.) 

Pr. 31, 121, 123. 

- (in a statute). 3 Ind. 239. 

- (in a statute conferring jurisdiction). 

128 Mass. 296. 

-(in divorce law). 45 Iowa 501. 

COURT BARON. —It has been said that 
in the term couit baron, “baron” means merely 
a freeman who holds land, (Wins. Seis. 15, follow¬ 
ing, apparently, Co. Litt. 58 a;) but this seems 
inconsistent with the old names given to the 
court, viz.: court de baroun } (Britt. 274a,) curia 
baronis E. C. militia manerii sui prccdicti , (4 Inst, 
c. 57,) where “ baron ” clearly means the lord of 
the manor. 

2 1. Freeholders. —A Court Baron, in the 
original sense of the word, is a court in which 
the freetenants or freeholders of the manor are 
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the judges, and the steward of the manor is the 
registrar. (Co. Litt. 58 a.; 3 Steph. Com. 279.) 
In it, all suits concerning lands held of the 
manor might be, and in early times not unfre- 
quently were, determined. (Wms. Seis. 16.) 
But their jurisdiction in real actions has been 
practically abolished, and now such courts are 
rarely held, except in those manors where the 
freeholders have a set of customs relating to 
fines, heriots, regulation of commons, and the 
like. Elt. Copyh. 239; County Courts Act, 1867, 
§ 28. 

\ 2. Customary.—A Customary Court 
Baron, is one which “ doth concerne copiholders, 
and therein the lord or his steward is the judge.” 
(Co. Litt. 58 a; 4 Co. 26b.) The province of 
such a court seems to be to deal with all matters 
concerning the rights of the copyholders, between 
themselves (as where their consent is to be given 
to an enclosure of part of the waste), but more 
especially to register alienations of the copyhold 
land, all of which were originally transacted in 
the Customary Court, and entered on the court 
rolls, whence the tenants are called “ tenants by 
copy of court roll.” (Co. Litt. 58 a; Elt. Copyh. 
242; Burt. Comp. K. P. 394; Wms. Seis. 36.) 
At the present day, a customary court may be 
held without the presence of any copyholder, 
unless the business to be transacted requires the 
consent of the homage. See Hundred Court; 
Manor; Presentment; Poll. 

Court, by the, (in the jurat of an affidavit). 
3 Mau. & Sel. 157. 

COURT CHRISTIAN.—The old name 
for an ecclesiastical court ( q . v.) 

COURT FOR CROWN CASES 
RESERVED.—The court created by Stat. 
11 and 12 Yict. c. 78, for the decision of ques- 
Jons of law arising on the trial of a person con¬ 
victed of treason, felony, or misdemeanor, (e. g. 
al the Central Criminal Court, the assizes or 
quarter sessions,) and reserved by the judge or 
justices at the trial, for the consideration of the 
court. For this purpose, the judge or justices 
state and sign a case setting forth the question 
md the facts out of which it arises. (Arch. Cr. 
PI. 191.) The jurisdiction is now exercised by 
the judges of the High Court of Justice, or five 
of them at the least. Their decision is final. 
Judicature Act, 1873, \\ 47, 100. 

COURT FOR DIVORCE AND 
MATRIMONIAL CAUSES.—This 
court was established by Stat. 20 and 21 Viet. c. 
85, which transferred to it all jurisdiction then 
exercisable by any ecclesiastical court in Eng¬ 
land, in matters matrimonial, and also gave it 
new powers. The court consisted of the lord 
'hancellor, the three chiefs, and three senior 
puisne judges of the common law courts, and the 
judge ordinary, who together constituted, and 
still constitute the “ full court.” The judge ordi¬ 
nary heard almost all matters in the first instance. 
By the Judicature Act, 1873, § 3, the jurisdiction 
of the court was transferred to the Supreme Court 
of Judicature ; but the only effect of the transfer 
seems to be to have changed the name of the 
court to that of the Probate, Divorce and 


Admiralty Division of the High Court of Jus- 
tice, and the name of the judge ordinary, to that 
of the president of the division, for the prac¬ 
tice of the court remains as before. See Pro¬ 
bate, Divorce, and Admiralty Division. 

COURT FOR THE TRIAL OF 
SHORT, or SMALL CAUSES.— See 

Justice of the Peace. 

COURT HAND. —That peculiarly strong, 
compact and uniform style of handwriting in 
which judicial records were written prior to the 
Stat. 4 Geo. II. c. 26. 

Court house, (in a deed). 71 Ill. 350. 

-(in law of sales under execution). 55 

Mo. 181. 

Court house door, (in power to sell, in a 
mortgage). 59 Mo. 52. 

Court in course, (adjournment to, defined). 
72 Mo. 290. 

Court, inferior, (defined). 5 Cranch (U. 
S.) 185. 

-(a circuit court is). 4 Dali. (U. S.) 

8 , 11 . 

COURT LANDS. —Domains or lands 
kept in the lord's hands to serve his family. 

COURT LEET.— The lords of a great 
number of manors have the privilege of holding 
a court leet, which, so far as it is useful in the 
present day, is held for the purpose of presenting 
small offences in the nature of a common nui¬ 
sance, which require immediate attention and 
redress. (Elt. Copyh. 239.) It is a court of 
record; the steward of the manor is the judge 
and the jury is formed from the inhabitants. 
(Id. 241.) Originally it was a court of criminal 
jurisdiction over the tenants and resiants (or 
persons resident within the manor) (Wms. Seis. 
16) in all matters in which the sheriff’s tourn 
had jurisdiction, from which court it is said to 
be derived; it also had the “view of frank 
pledge” ( see Frank Pledge), (Magna Charta 
c. 35; 4 Steph. Com. 321;) but these portions 
of its jurisdiction are quite obsolete. See Com- 
morant; Manor; Presentment; Sheriff, 

COURT MARTIAL.—A court con¬ 
vened by or under governmental authority 
to try an offence against military or naval 
discipline, committed by a soldier or sailor 
in the public service. Courts martial pro¬ 
ceed and pass sentence according to the 
Articles of War, the Articles of the Navy 
(q. v.) t and the acts regulating the discipline 
of the army and navy respectively. 2 
Steph. Com. 589 et seq. 

COURT OF ADMIRALTY.— 

Admiralty ; High Court of Admiralty. 

COURT OF ANCIENT DEMESNE. 

—This court, as its name implies, is a court in 
which the freeholders of land in ancient demesne 
are the judges, in much the same way a* the 
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freeholders of an ordinary manor are the judges 
in a Court Baron (o. r.) The two courts closely 
resemble one another. 4 Inst. c. lviii. See 
Ancient Demesne; Manor. 

COURT OF APPEAL.— In England, 
the Court of Appeal is that division ot the Su¬ 
preme Court of Judicature [q. v.) which exercises 
appellate jurisdiction in all causes and matters 
originating in the Supreme Court. It consists 
of (1) tive ex-officio judges—the lord chancellor, 
lord chief just ice of England, master of the rolls, 
lord chief justice of the Common Pleas and lord 
chief baron of the exchequer, (Jud. Act, 1875, \ 
4,) who only sit when it is convenient and neces¬ 
sary for them to do so, and never all at the same 
time; and [2) six ordinary judges, styled “lords 
justices of appeal” ( q . v.) The lord chancellor 
also has power to summon not more than four 
additional judges from the Queen’s Bench, Com¬ 
mon Pleas, Exchequer and Probate Divisions of 
the High Court to attend as judges of the Court 
of Appeal {Id.), but the exercise of this power 
has to a great extent, if not altogether, been 
made unnecessary by the addition of the three 
justices of appeal by the Appellate Jurisdiction 
Act, 1876. [See Lords Justices of Appeal.) 
The Court of Appeal generally sits in two divi¬ 
sions, one at Lincoln’s Inn to take appeals from 
the Clianeery and Probate Divisions (including 
admiralty business) and from the Bankruptcy 
Court; the other at Westminster, to take appeals 
from the common law divisions. 

§ 2. The Court of Appeal hears appeals from 
all the divisions of the High Court, and from 
the courts whose jurisdictions are transferred 
to the High Court, thus exercising the jurisdic¬ 
tion of the old Court of Appeal in Chancery, of 
the Exchequer Chamber, and of the Privy 
Council in admiralty and lunacy appeals. The 
appellate jurisdictions of the Palatine Court of I 
Lancaster and of the Stannaries Court are also 
transferred to the Court of Appeal. Jud. Act, 
1873, \ 18. See High Court of Justice. 

COURT pF APPEAL IN CHAN¬ 
CERY. —This court consisted of the lord chan¬ 
cellor and two lords justices of appeal (q. v.) 
When they all sat together they constituted the 
full court; but generally the lords justices sat 
together as one court and the lord chancellor 
alone as another court. (Haynes Eq. 33.) The 
court heard appeals from the master of the rolls 
and the vice-chancellors, and from the London 
Bankruptcy Court, and also had jurisdiction in 
lunacy (<y. r.) ; and from its decisions in most 
cases an appeal lav to the House of Lords. The 
jurisdiction of the court is now transferred to 
the Court of Appeal ( q . v.) 

COURT OF APPEALS.—The courts 
of last resort in Kentucky, Maryland and 
New York ; also a court of recent erection 
having extensive appellate jurisdiction 
(especially in criminal cases) in Texas. 

COURT OF APPEALS IN CASES 
Z>F CAPTURE—A court created by con¬ 
gress under the articles of confederation, before 


the adoption of the United States constitution, 
having appellate jurisdiction in prize cases. Set 
1 Dali. 95; 2 /<L 19, 160; 5 Cranch (U. S.) 115. 

COURT OF ARBITRATION OF 
THE CHAMBER OF COM¬ 
MERCE.—A court of arbitrators, 
created for the convenience of merchants 
in the city of New York, by act of the 
legislature of New York. (Laws, 1874, ch. 
278; Laws, 1875, ch. 495, [q.v.)) It decides 
disputes between members of the Cham¬ 
ber of Commerce, and between members 
and outside merchants who voluntarily 
submit themselves to the jurisdiction of 
the court. 

COURT OF ARCHES.— An ecclesias¬ 
tical court exercising appellate jurisdiction over 
each of the diocesan courts within the province 
of Canterbury. It may also take original cog¬ 
nizance of causes by letters of request from one 
of those courts. (Phillim. Ecc. L. 1202.) The 
judge is called the “dean of arches” or the “offi¬ 
cial principal of the courtlie is also the official 
principal of the Chancery Court of York ( see 
Chancery, \ 7,) and is appointed by the two 
primates. Public Worship Regulation Act, 
1874, § 7. 

\ 2. The court is “ so called of Bow Church 
in London, by reason of the steeple thereof 
raised at the top with stone pillars in fashion 
like a bow bent archwise ; in which church this 
court was ever wont to be held ” Phillim. Ecc. 
L. 259. See Dean of Arches; Provincial 
Courts. 

COURT OF ATTACHMENTS—The 

lowest of the forest courts, held before the ver- 
derors of the forest once in every forty days, to 
receive from the foresters or keepers their at¬ 
tachments or presentments against vert and 
venison, and to enroll or certify them to the 
court of justice-seat or sivein mote. 3 Bl. Com. 
71, 72; Termes de la Ley ; 3 Steph. Com. 439. 

COURT OF AUGMENTATION.— 

See Augmentation. 

COURT OF CHANCERY.— See 

Chancery. 

COURT OF CHIVALRY, or court 

military, was a court not of record, held before 
the lord high constable and earl marshal of 
England. It had jurisdiction, both civil and 
criminal, in deeds of arms afnd war, armorial 
bearings, questions of precedence, &c., and as a 
court of honor. It has long been disused. 3 Bl. 
Com, 103; 3 Steph. Com. 335, n. (1). 

COURT OF CLAIMS. — A court 
created by congress in which claims 
against the United StateB government, for 
damages arising out of matters of contract, 
may be prosecuted. The court has too 
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equity powers, and cannot pass upon 
causes of action sounding in tort. (8 Wall. 
(U. S.) 269; 9 Id. 156.) It consists of five 
judges, three of whom constitute a 
quorum, and the concurrence of three is 
necessary to the validity of a judgment. 
It sits annually and its judgments are, in 
certain cases, reviewable by the United 
States Supreme Court. This court has a 
series of reports of its own, bearing its 
name and now numbering some seventeen 
volumes. 

COURT OP COMMISSIONERS OF 
SEWERS.— See Commissioners of Sewers. 

COURT OF COMMON PLEAS.— 

See Common Pleas. 

COURT OP COMMON PLEAS 
FOR THE CITY AND COUNTY 
OP NEW YORK.—The oldest court 
in the State of New York. Its jurisdic¬ 
tion is unlimited as respects amount, but 
restricted to the city and county of New 
York as respects locality. It has also 
appellate jurisdiction of cases tried in the 
Marine Court and District Courts of New 
York City. A full history of this court is 
given in 1 E. D. Smith (N. Y.) 17. 

COURT OP CONVOCATION,—See 

Convocation. 

COURT OP DELEGATES.—See 

Delegate, l 2. 

COURT OF EQUITY. —A court 
which proceeds and administers justice in 
accordance with principles of equity, as 
distinguished from a court of common law 
jurisdiction, which cannot apply those j 
principles. See Chancery ; Equity. 

COURT OF ERRORS AND 
APPEALS.—The court of last resort 
in the State of New Jersey. Formerly, 
the ultimate court of appeal in New York 
was so called. 

COURT OF EXCHEQUER. — See 
Exchequer, ? 2. 

COURT OF EXCHEQUER CHAM¬ 
BER. — See Exchequer Chamber. 

COURT OF FACULTIES.— See Fac¬ 
ulty. 

COURT OP GENERAL QUAR¬ 
TER SESSIONS OF THE PEACE. 

—A court of criminal jurisdiction in New 


Jersey, derived from the English Court of 
Quarter Sessions. See General Sessions. 

COURT OP GENERAL SES¬ 
SIONS.—A court of jurisdiction chiefly 
criminal, in some of the States. The New 
York court of this name is held only in 
the county of New York, by a single judge 
(either the recorder, the city judge, or the 
judge of the General Sessions), and fre¬ 
quently two terms or branches of the court 
are held at the same time. Its original 
jurisdiction extends to all offences, capi¬ 
tal or otherwise (but subject in some cases 
to removal for trial into the Oyer and 
Terminer), and it also hears appeals from 
the Court of Special Sessions 

COURT OF HUSTINGS.— A court in 
the city of London analogous to the sheriff’s 
county court (3 Steph. Com. 293, ??. (w), see 
supra, p. 307, note), which it resembles in having 
formerly had jurisdiction in causes of action 
arising within its district, namely, the city. 

COURT OP IMPEACHMENT.— 

A court empowered to try charges of mis¬ 
conduct on the part of public officers, in 
proceedings instituted for their removal 
from office. The United States Senate is 
sometimes organized as such a court, and 
State senates may also be. There was a 
separate judicial tribunal in New York, 

1 prior to the adoption of the constitution 
of 1846, for the trial of impeachments. 
See N. Y. Code of Pro. (1849), \ 9; also, 
Impeachment. 

COURT OF JUSTICIARY.— A Scotch 
court of general criminal jurisdiction of all of¬ 
fences committed in any part of Scotland, both 
to try causes and to review decisions of inferior 
criminal courts. It also has appellate jurisdic¬ 
tion in civil causes involving small amounts. 

COURT OF KING’S BENCH. —See 

Bancus Regis; King’s Bench; Queen’s 
Bench. 

COURT OF MARSHALSEA. —See 

Marshalsea. 

COURT OF NISI PRIUS.— See Nibi 
Prius. 

COURT OF ORDINARY.—Courts 
of probate, in Georgia, South Carolina and 
Texas are so called. See Court of Pro¬ 
bate ; Surrogate. 

COURT OP OYER AND TER¬ 
MINER,— See Oyer and Terminer. 
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COURT OF PASSAGE.—An inferior 
court,, possessing a very ancient jurisdiction over 
causes of action arising within the borough of 
Liverpool. It appears"to have been also called 
the “ Borough Court of Liverpool.” (Laughton 
r. Taylor. 6 Mees. & \V. 095.) It has the same 
jurisdiction in admiralty matters as the Lanca¬ 
shire Countv Court. Bose. Adm. 75. 

COURT OF PECULIARS.— This 
court, according to Blackstone, is a branch of, 
and annexed to, the Court of Arches, and has 
jurisdiction over all those parishes dispersed 
through the province of Canterbury in the 
midst of other dioceses, which are exempt from 
the ordinary's jurisdiction, and subject to the 
metropolitan only. (3 Bl. Com. 65.) It seems, 
however, to have been practically abolished by 
the Stats. 3 and 4 Viet, e. 86, and 10 and 11 
Viet. c. 9S. Phi Him. Eee. L. 260. 

COURT OF PIEDPOUDEE, or 
PI E P O W D E R S. — A court held in 
fairs, to do justice to buyers and sellers, and for 
redress of disorders committed in them. So 
called, because they are most usual in summer, 
when the suitors to the court have dusty feet; 
and from the expedition in hearing causes proper 
thereunto, before the dust goes off the feet of 
the plaintiffs and defendants. (4 Inst. 272.) It 
is a court of record incident to every fair; and 
to be held onlv during the time that the fair is 
kept. i Doet. <& S. c. 5.) As to the jurisdiction, 
the cause of action for contract, slander, &c., must 
arise in the fair or market; and not before at 
any former fair, nor after the fair. It is to be 
for some matter concerning the same fair or mar¬ 
ket; and be done, complained of, heard and 
determined the same day. Also, the plaintiff 
must make oath that the contract, &c., was 
within the jurisdiction and time of the fair. 
(Stat. 17 Edw. IV. c. 2; 2 Inst. 220.) The 
Court of Piepowders may hold plea of a sum 
above 40s., and ’tis said judgment may be given 
at another fair, at a court held there. And 
a writ of error lies upon a judgment given. 
(Dyer 133 ; F. N. B. 18.) The steward before 
whom the court is held is the judge, and the 
trial is by merchants and traders in the fair, and 
the judgment against the defendant shall be 
quod amercietur .— Jacob . J 

COURT OF PLEAS.— A court of the 
county palatine of Durham, having a local com¬ 
mon law jurisdiction. It was abolished by the 
Judicature Act, which transferred its jurisdiction 
to the High Court. Jud. Act, 1873, \ 16; 3 Bl. 
Com. 79. See County Palatine; Palatine 
Courts. 

COURT OF POLICIES OF INSUR¬ 
ANCE.—A court of special jurisdiction, which 
anciently took cognizance of cases involving 
claims made by those insured upon policies in 
the city of London. — Bouvier . 

COURT OF PROBATE — 
i 1. In American law.—A court, so 
called in many of the States, (in others it 
is styled “Court of Ordinary ” (q. v.) t “Or¬ 


phans’ Court” (q. v.) t “Surrogate’s Court” 

( q . v.)) which has jurisdiction of the 
probate of wills, the issuing of letters tes 
tamentary or of administration, the settle¬ 
ment of decedents’ estates, guardianship 
of infant heirs, control over personal rep¬ 
resentatives, &c. In some States there is 
alsc* added a limited jurisdiction in civil 
actions and criminal prosecutions. 

I 2. In English law.—By the Stat. 20 and 
21 Viet. c. 77, it was enacted that the voluntary 
and contentious jurisdiction and authority of all 
ecclesiastical, peculiar, manorial and other courts 
and persons in England having jurisdiction or 
authority to grant probate of wills or letters of 
administration should cease, and that such juris¬ 
diction and authority should thenceforth be ex¬ 
ercised in the name of her majesty in a court to 
be called the “ Court of Probate,” consisting of 
a judge and a number of registrars. (See Reg¬ 
istrar.) By the Judicature Act, 1873, the 
jurisdiction of the court was transferred to the 
Supreme Court of Judicature, the principal eflect 
of the transfer being to change the name of the 
court to that of the Prohate, Divorce and Admi¬ 
ralty Division of the High Court of Justice 
( q . v.), and to alter the practice in contentious 
business. See Action, # 11; Caveat, $ 2; 
Citation, p. 211, note; Pleading; Probate; 
Warning. 

COURT OF QUEEN'S BENCH.— 

See Queen’s Bench. 

COURT OF RECORD.*— See Court, 

§ 2 . 

Court of record, (defined). 34 Cal. 391. 

COURT OF REGARDS.— One of the 
old English courts of the forest, held once in 
every three years, for the lawing or expeditation 
of dogs, i. e. the removal of the balls or claws of 
a dog’s fore feet. 3 Bl. Com. 71, 72. 

COURT OF REVIEW.— A part of the 
old Court of Bankruptcy under Stats. 1 and 2 
Will. IV. c. 56, and 5 and 6 Viet. c. 122, ex¬ 
ercising a kind of supervision or appellate 
jurisdiction over the commissioners. It was 
abolished in the year 1847. Robs. Bankr. 25, 
81.) See Bankruptcy Courts ; Commission¬ 
ers in Bankruptcy, ante p. 236 n. 

COURT OF SESSION.—The supreme 

court of civil jurisdiction in Scotland. 

COURT OF SESSIONS.— Courts 
of criminal jurisdiction existing in Cali¬ 
fornia, New York, and one or two other 
of the United States. 

COURT OF SPECIAL SES¬ 
SIONS. —A court for the trial of petty 
offences in the city and county of New 
York. It has exclusive jurisdiction iL 
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cases of misdemeanor unless the accused 
elects to be tried in the Court of General 
Sessions (q. v.) to which last mentioned 
court certiorari lies from the Court of 
Special Sessions. 

COURT OF STANNARIES.— See 

Stannaries. 

COURT OF STAR CHAMBER.— See 

Star Chamber. 

Court of summary jurisdiction, (in licens¬ 
ing act). 3 Q. B. D. 13. 

COURT OF SWEINMOTE.-In old 

English law, one of the forest courts, haying a 
somewhat similar jurisdiction to that of the court 
of attachments ( q . v.) 

COURT OF THE CLERK OF THE 
MARKET.—An English court of inferior 
jurisdiction held in every fair or market for the 
punishment of misdemeanors committed therein, 
and the recognizance of weights and measures; 
but this latter jurisdiction was taken away from 
the clerk of the market by Stat. 5 and 6 Will. 
IV. c. 63. 

COURT OF THE CORONER—In 

English law, a court of record for the holding 
of coroners’ inquests. See CORONER. 

COURT OF THE DUCHY CHAM¬ 
BER OF LANCASTER. —A court held 
before the chancellor of the duchy or his deputy, 
and having jurisdiction in all matters of equity 
relating to lands held of the crown in right of 
the duchy of Lancaster; these are said to include 
a large district of land within the city of West¬ 
minster. 3 Bl. Com. 78; 3 Stepli. Com. 347, 

7i. (b). 

COURT OF THE LORD HIGH 
STEWARD.—An English court for the trial 
of peers charged with treason or other felony, or 
misprision of treason or felony. 

COURT OF THE STEWARD AND 
MARSHAL.—This court was erected by Stat. 
33 Hen. VIII. c. 12, with a jurisdiction to in¬ 
quire of, hear, and determine, all treasons, mis- 
risions of treason, murders, manslaughters, 
lood sheddings, and other malicious strikings, 
in or within the limits ( i . e. within 200 feet of 
the gate) of any of the palaces and houses of the 
king, or any other place where he resided (4 
Inst. 133).— Brown . See Marsh alsea. 

COURT OF WARDS AND LIV¬ 
ERIES.—A court of record erected in the time 
of Henry VIII. (32 Hen. VIII. c. 46, and 33 
Hen. VIII. c. 22,) with jurisdiction over infants, 
idiots, &c., and having power to grant licenses to 
widows to marry a second time. It was abolished 
by Stat. 12 Car. II. c. 24. 

COURT ROLL.— See Copyhold, \ 1; 
Court Baron, \ 2. 


Courts, (in a statute). 2 Watts (Pa.) 271, 
272 . 

-(“ martial ” and u civil,” distinguished) 

South. (N. J.) 311. 

Courts baron and other courts, (extends 
to courts at Westminster). Wilberf. Stat. L. 
184. 

COURTS ECCLESIASTICAL.— See 

Ecclesiastical Courts. 

COURTS OF ASSIZE AND NISI 
PRIUS.— See Assize ; Nisi Prius. 

^ COURTS OF AUDIENCE.— Ecclesias¬ 
tical Courts, in which the primates once exer¬ 
cised in person a considerable part of their 
jurisdiction. They seem to be now obsolete, or 
at least to be only used on the rare occurrence 
of the trial of a bishop. Phillim. Ecc. L. 1201, 
1204. 

COURTS OF CONSCIENCE.—These 

were the same as Courts of Request ( q . v,) 

COURTS OF JUSTICES OF THE 
PEACE.— See Justice of the Peace. 

Courts of law, any of the, (includes in¬ 
ferior as well as superior). 7 East 84, 89. 

COURTS OF PRINCIPALITY OF 

WAXES.—A species of private courts of a 
limited though extensive jurisdiction, which, 
upon the thorough reduction ot that principality 
and the settling of its polity in the reign of 
Henry VIII., were erected all over the country. 
These courts, however, have been abolished by 
1 Will. IV. c. 70; the principality being now 
divided into two circuits, which the judges visit 
in the same manner as they do the circuits in 
England, for the purpose of disposing of those 
causes which are ready for trial. 

COURTS OF REQUEST.— Inferior 
courts, in England, having local jurisdiction in 
claims for small debts, established in various 
parts of the kingdom by special acts of parlia¬ 
ment. They were abolished in 1846, and the 
modern county courts (q. v.) took their place. 3 
Steph. Com. 283. 

$ 2. There was also a minor court of equity, 
called the '‘Court of Requests,” presided over 
by the lord privy seal and the masters of the 
requests (similar to the masters in chancery), 
which entertained suits by poor persons. It was 
virtually abolished in Queen Elizabeth s reign, 
by a decision of the Court of Queen’s Bench. 

1 Spenc. Eq. 351; 4 Inst. 97. 

COURTS OF SURVEY— Courts for 
the hearing of appeals by owners or masters of 
ships, from orders for the detention of unsafe 
ships, made by the English board of trade, under 
the Merchant Shipping Act, 1876. (Section 6J 
A court of survey consists of a judge summoned 
by the registrar from a list of wreck commis¬ 
sioners (q. v.) stipendiary magistrates, Ac., which 
16 provided for the purpose, and of two assessors; 
one appointed by the board of trade, agd th# 
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other summoned bv the registrar out of a list 
of persons provided for tlie purpose. (Section 
7.) Rules of Court of Survey, 1876. 

COURTS OF THE CINQUE 
PORTS.— .See Cinque Ports, l 3. 

COURTS OF THE COUNTIES 
PALATINE. —.See County Palatine; 
Duchy of Lancaster; Palatine Courts. 

COURTS OF TH|E UNITED 
STATES. —These are the Senate of 
the United States, sitting as a court of 
impeachment; the Supreme Court; the 
Circuit Courts; the District Courts; the 
Supreme Court of the District of Colum¬ 
bia; the Territorial Courts, and the Court 
of Claims. See the several titles. 

Courts of the United States, (in acts of 
congress). 1 MacArth. (U. S.) 607. 

- (territorial courts are). 3 Sawy. 

(U. S.) 262. 

COURTS OF THE UNIVERSITIES 

of Oxford and Cambridge have jurisdiction in 
all personal actions to which any member or 
servant of the respective university is a party, 
provided that the cause of action arose within 
the liberties of the university, and that the 
member or servant was resident iu the university 
when it arose, and when the action was brought. 
(3 Steph. Com. 299; Stat. 25 and 26 Viet. c. 26, 
312; 19 and 20 Viet. c. 17.) Each university 
court also has a criminal jurisdiction in all 
offences committed by its members. 4 Steph. 
Com. 325. 

COURTS OF WESTMINSTER 
HALL. —The superior courts, both of law 
and equity, were for centuries fixed at Westmin¬ 
ster, an ancient palace of the monarchs of 
England. Formerly, all the superior courts 
were held before the king’s capital justiciary of 
England, in the Aula Regis , or such of his 
palaces wherein hi6 royal person resided, and 
removed with his household from one end of 
the kingdom to another. This was found to 
occasion great inconvenience to the suitors, to 
remedy which it was made an article of the 
great charter of liberties, both of King John 
and King Henry III., that “common pleas 
should no longer follow the King’s Court, but be 
held in some certain place,” in consequence of 
which they have ever since been held (a few 
necessary removals in times of the plague 
excepted) in the palace of Weeminster only, 
The courts of equity also sit at Westminster, 
nominally, during term time, although, actually, 
only during the first day of term, for they gen¬ 
erally sit in courts provided for the purpose in, 
or in the neighborhood of Lincoln’s Inn.— 
Brown. 

COUSENAGE .—See Cosinage. 

COUSIN.—A cousin is any collateral 
relation except brothers and sisters, and 


their descendants, and the brothers and 
sisters of any ancestor. The child of A/s 
uncle or aunt is called his “ cousin-ger¬ 
man,” or 44 first cousin,” and the child, 
grandchild, &c., of such cousin is called 
his “first cousin once, twice,&c., removed.” 
The grandchild of A/s great-uncle is his 
second cousin, and the child, grandchild, 
<fec., of such cousin is his second cousin, 
once, twice, <fcc., removed, and so on. In 
old English it is a term for any collateral 
relative.— Wharton . 

Cousin and heir-at-law, (in a declaration). 
7 Dowl. & Ry. 517. 

Cousins, (in a will). 13 Cent. L. J. 5, and 
cases cited; 2 Bro. Ch. C. 125; 8 Com. Dig. 
472; 2 Cox Ch. 187 ; 15 Ch. D. 528. 

Cousins, first and second, (in a will, who 
are included). 2 Bro. Ch. C. 125. 

COUSTUMIER. —A collection of customs 
and usages recognized by the ancient law of 
France. 

COUSTOM. —Custom ; duty ; toll; tribute. 
1 Bl. Com. 314. 

COUTHUTLAUGH. — A person who 
willingly and knowingly received an outlaw, 
and cherished or concealed him; for which 
offence he underwent the same punishment as 
the outlaw himself.— Bract . 128b; Spel. Gloss . 

COVEN ABLE. —Convenient or suitable; 
also written “ convenable.” — Cowell . 

COVENANT • — Norman-French ; cove- 
naunt (Britt. 242 a); Latin : convenire , to ag»ee. 

A promise under seal (Shep. Touch. 
160), i. e . a promise, agreement or con¬ 
tract contained in a deed or instrument 
sealed and delivered by the promisor, who 
is called the “ covenantor,” the promisee 
being called the “covenantee.” A cove¬ 
nant, being a contract, is in many respects 
subject to the same rules as other con¬ 
tracts ; as to these, see Condition ; Con¬ 
tract; Promise. 

1 2. Express and implied.—Covenants 
are either express or implied. By an im¬ 
plied covenant (or covenant in law) is 
generally meant one created by the law 
irrespectively of the intention of the par¬ 
ties. Thus, in a lease for J^ears the word 
** demise ” creates a covenant by the lessor 
for quiet enjoyment by the lessee (i. e, that 
he shall occupy the land free from eviction 
and disturbance by the lessor), unless the 
lease includes an express covenant to the 
same effect. ^Woodf. L. & T. 155; 1 Dav. 
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Prec. Conv. 106.) There are also implied 
covenants in the more accurate sense of 
the term. Thus, the reddendum of a lease 
is an implied covenant by the lessee for 
payment of the rent. Id . 107; Duke of 
St. Albans v. Ellis, 16 East 352. See Ex¬ 
press; Implied; Tacit. 

? 3. Real and personal. —Covenants 
were formerly divided into real and per¬ 
sonal. A real covenant was one by which 
a man bound himself to pass or convey 
lands, &c., to another, so that the land 
itself could be recovered, e. g . a covenant 
to levy a fine or a warranty (q. v.) ; a per¬ 
sonal covenant, on the other hand, merely 
gave the right to recover damages for non¬ 
performance. (Shep. Touch. 161; Co. 
Litt. 384b; 3 Bl. Com. 157.) Real cove¬ 
nants, in this sense, no longer exist (Stat..| 
3 and 4 Will. IV. c. 27, 2 36); the term 
“real covenant” is, however, sometimes 
used to denote a covenant running with 
the land. 1 Dav. Prec. Conv. 110; infra 
3 5. 

2 4. A personal covenant may deal with 
any subject, e . g . the payment of a sum of 
money, the execution of work and labor, 
&c., or it may relate to or be connected 
with land. Covenants connected with 
land are divided into those which are 
annexed to an estate in the land, and 
collateral covenants. Shep. Touch, 161. 

2 5. Covenants running- with the 
land. —A covenant annexed to an estate 
in land, ©r a “ covenant running with the 
land,” is one the benefit or burden of 
which passes to an assignee of the estate 
when the owner assigns it. Thus, if a 
lessee of buildings covenants to repair i 
them, and assigns the lease, the covenant 
binds the assignee. (Woodf. L. & T. 146; 
Spencer's Case, 5 Co. 16 ; Leake Cont. 615 ; 
Poll. Cont. 214.) So we speak of cov¬ 
enants being annexed to, or running with, 
a reversion. Thus, a covenant to pay rent 
runs with the reversion, i. e. every assignee 
of the reversion can enforce the covenant 
against the tenant. (Leake Cont. 620; 
See Privity.) Some covenants run with 
the land, whether assigns are mentioned in 
them or not, while others only do so where 
assigns are expressly mentioned. 1 Dav. 
Prec. Conv. 110. 

i 6. Collateral, or in gross.—Opposed 


to such covenants are collateral covenants, 
or covenants in gross, namely, to do some¬ 
thing not concerning the land demised or 
conveyed, “ as if the lessee covenants for 
him and his assigns to build a house upon 
the land of the lessor which is no parcel 
of the demise, ... it shall not bind the 
assignee.” Spencer's Case, 5 Co. 16 b; 1 
Sm. Lead. Cas. 60. 

§ 7. Covenant running with the 
land in equity .—A covenant, however, 
though it does not run with the land, may 
be binding in equity upon every person 
who takes an assignment with notice of it. 
Such a covenant is sometimes called a 
“covenant running with the land in 
equity.” See Renals v. Cowlishaw, 9 Ch. 
D. 125. 

2 8- Covenants for title. —Covenants 
are known by names indicating their 
object or purport. ( See Covenant to 
stand seized.) Thus, on every convey¬ 
ance, mortgage, &c., the grantor enters 
into covenants for title, usually four in 
number, namely : (1) That he has seisin 

and a good right to convey the lands; 
(2) that they shall be quietly enjoyed; (3) 
that they are free from incumbrances; 
and (4) that the grantor and his heirs will 
make any further assurance which may 
be required to vest the lands in the 
grantee, his heirs or assigns. 2 Dav. Prec. 
Conv. 191. 

2 9. In England, a vendor of land only enters 
into qualified covenants for title, by which his 
responsibility is limited to the acts of those who 
have been in possession since the last sale. A 
mortgagor gives absolute covenants. Trustees, 
mortgagees, and other persons having no bene¬ 
ficial interest in the property, merely covenant 
that they have not incumbered it. 1 Id. 122; 
Wms. Real Prop. 447 ; Elphinst. Conv. 122. 

2 10. By the English Conveyancing Act, 
1881, the insertion of the usual covenants for 
title in a conveyance for valuable consideration, 
(whether by a beneficial owner or by a trustee, 
mortgagee, or representative,) is in many cases 
made unnecessary, as the act provides that 
where the grantor is in the deed expressed to 
convey in a certain capacity, (namely, as “ bene¬ 
ficial owner,” “trustee,” “mortgagee,” &c.,) then 
the deed shall be deemed to include the covenants 
for title, appropriate to that capacity. The 
capacity in which the grantor conveys is ex¬ 
pressed in the operative words, “A. B., as benefi¬ 
cial owner, hereby grants (‘ or conveys') to C. D.,” 
&c. The appropriate covenants for title are also 
implied in a mortgage, where the mortgagor is 
expressed to convey as “beneficial owner,” and 
in a settlement, where the grantor is expressed 
t6 convey as “ settlor.” 
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Covenant, (defined). S Ala. 320. 

- (what words are necessnrv to make a). 

6 Cow. (N. Y.) 171, 172; 16 Serg. & R. (Pa.) 
98, 111. 

- (by several persons may be taken dis- 

tributivelv, though no express words of sev¬ 
eralty). 1 Johns. (N. Y.) Cas. 319, 326. 

-(breach of). 3 Com. Dig. 268. 

- (when an action of, will lie). 2 Ld. 

Ray m. 1536. 

--(action of, by one partner against 

another). 24 Wend. (N. Y.) 153, 158. 

-(release of all demands in a). 2 Mod. 

2S0, 2S1. 

COVENANT, ACTION OF—An 

action ex contractu which lies, at common 
law', w’here plaintiff claims damages for 
breach of a covenant under seal. 

COVENANT AGAINST INCUM¬ 
BRANCES.—A covenant that there are 
no incumbrances upon the land conveyed. 
See Incumbrance. 

Covenant and grant, (are words of cove¬ 
nant). Dyer 374 b, n. (18). 

COVENANT COLLATERAL.- 

See Covenant, l 6. 

COVENANT FOR FURTHER 
ASSURANCE.—A covenant by which 
the covenantor agrees to perform such 
reasonable acts in addition to such as 
have already been done, as shall be 
necessary for the completion of the trans¬ 
fer made or intended to be made, at the 
requirement of the covenantee.— Bouvier. 

COVENANT FOR QUIET EN¬ 
JOYMENT.—In leases, the lessor usu¬ 
ally covenants for quiet enjoyment by his 
lessee of the premises demised, so long as 
the lessee observes and performs the cove¬ 
nants and conditions of the lease. A 
vendor usually gives the like covenant, 
but without prejudice to his lien. 

Covenant, grant and agree that A. 

SHALL HAVE LAND FOR THREE YEARS, (in a 
covenant). Cro. Car. 207. 

COVENANT IN DEED.—An ex¬ 
press covenant; a covenant inserted in 
express terms in the deed or contract. 

COVENANT IN LAW .—See Cove¬ 
nant, g 2 . 

COVENANT INHERENT.— A cove¬ 
nant which relates directly to the land itself or 
subject-matter granted. Shep. Touch. 161. 


COVENANT NOT TO SUE.—A 

covenant by one having a right of action 
against another person, by which he agrees 
not to sue to enforce such right of action. 
Such a covenant, if “ perpetual/’ operates 
as a release (q. v.) of the right of action; 
otherwise, if the covenant be “ limited ” as 
to time. 

COVENANT OF RIGHT TO 
CONVEY.—A covenant to the effect 
that the covenantor has capacity to con¬ 
vey, and title to the land intended to be 
conveyed. 

COVENANT OF SEISIN.—A cove¬ 
nant to the effect that the covenantor has 
the very estate, both in quantity and qual¬ 
ity, which he professes to convey. 

COVENANT OF WARRANTY.— 

See Warranty. 

COVENANT PERSONAL.— 

See Covenant, gg 3, 4. 

COVENANT REAL.— See Covenant, 
«3. 

Covenant real, (defined). 6 Conn. 249. 

COVENANT RUNNING WITH 
THE LAND.—See Covenant, gg 5-7. 

COVENANT TO CONVEY.—A 

covenant hy which the covenantor agrees 
to convey to the covenantee a certain 
estate, under certain circumstances. 

COVENANT TO STAND 
SEISED.—A conveyance adapted to 
the case where a person seised of land in 
possession, reversion, or vested remainder, 
proposes to convey it to his wife, child or 
kinsman. In its terms it consists of a 
covenant by him, in consideration of his 
natural love and affection, to stand seised 
of the land to the use of the intended 
transferee. Before the statute of uses this 
would merely have raised a use in favor 
of the covenantee ; but by that act this 
use is converted into the legal estate, and 
the covenant therefore operates as a con¬ 
veyance of the land to the covenantee. It 
is now almost obsolete. 1 Steph. Com. 
582; W r ms. Seis. 145. See Consideration ; 
Conveyance ; Statute of Uses. 

Covenanted, (in a declaration). 1 SaundL 
291, n. (1). 

-(in a lease). 8 Mod. 33. 
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COVENANTEE. —One in whose favor 
a covenant is made. 

COVENANTOR. —One who makes 
and undertakes the performance of a cov¬ 
enant. 

COVENANTS, DEPENDENT 
AND INDEPENDENT.— Where 
the obligation to perform one covenant 
depends upon the performance of another 
covenant, the two covenants are called 
“dependent/ 7 while a covenant which 
must be performed regardless of whether 
any other one be performed or not, is 
called an “independent covenant.” 

COVENANTS FOR TITLE.— See 

Covenant, 8-10. 

COVENANTS, GENERAL AND 
SPECIFIC. —The former relate to land 
generally and place the covenantee in the 
position of a specialty creditor only, the 
latter relate to particular lands and give 
the covenantee a lien thereon.— Brown. 

COVENANTS, JOINT AND 
SEVERAL. —The former bind both 
or all the covenantors together, the latter 
bind each of them separately. A covenant 
may be both joint and several at the same 
time, as regards the covenantors; but as 
regards the covenantees, they cannot be 
joint and several for one and the same 
cause (5 Co. 19a), but must be either 
joint or several only. Covenants are usu¬ 
ally joint or several according as the inter¬ 
ests of the covenantees are such; but the 
words of the covenant, where they are un¬ 
ambiguous, will decide, although where 
they are ambiguous, the nature of the 
interests as being joint or several is left to 
decide.— Brown . 

COVENANTS PERFORMED.—A 

plea in an action of covenant, under the 
Pennsylvania practice. See 2 Yeates (Pa.) 
107. 

Covenants, (the different kinds). 3 Ala. 
330. 

- (mutual, defined). 4 Wheel. Am. C. 

L. 13. 

-(dependent and independent). 8 Wheat. 

(U. S.) 217 ; 2 Green (N. J.) 446; 5 Halst. (N. 
J.) 304; 3 Harr. (N. J.) 377; 5 Johns. (N. Y.) 
78, 179; 5 Wend. (N. Y.) 496, 497; 4 Rawle 
(Pa.) 26, 35; 3 Wheel. Am. C. L. 195, 408; 4 
Td. 11; 1 Saund. 60, n. (1), 320 n. (4). 


Covenants performed, absque hoc f (in a 
covenant). 6 Pa. St. 398. 

Covenants proper, (in an agreement). 12 
Ves. 185, 189; 15 Id, 258, 266. 

Covenants, useful and reasonable, (in 
a lease, with usual covenant). 3 Anstr. 700, 

Covenants, usual, (in an agreement). 15 
Ves. 528. 

COVENT. —A contraction, in the old books, 
of the word “ convent.” 

COVENTRY ACT— The Stat. 22 and 
23 Car. II. c. 1, for punishing the offence of 
mayhem. It was so called because enacted in 
consequence of a public assault on Sir John 
Coventry. The act was long since abolished. 

Covered by insurance, (goods to be, as 
soon as received). 120 Mass. 453. 

COVERT—COVERTURE.— A mar¬ 
ried woman is called, in Norman-French, 
a feme covwt , because she is under the 
protection of her husband. Coverture 
means (1) the condition of a married 
woman, or the fact of her being married, 
and (2) the continuance of the marriage. 
Co. Litt. 112a; 1 Bl. Com. 442. See Mar¬ 
riage. 

COVERT-BARON. —A wife who is under 
the protection of her husband. 

COVIN. — Apparently from Norman-French ■ 
covenir , to agree. See Covenant. 

“Covin is a secret assent determined in 
the hearts of two or more to the prejudice 
of another; as if a tenant for term of life, 
or tenant in tail, will secretly conspire with 
another, that the other shall recover against 
the tenant for life the land which he holds, 
&c., in prejudice of him in the reversion. 
Or if an executor or administrator permit 
judgments to be entered against him by 
fraud, and plead them to a bond, or [if] 
any fraudulent assignment or conveyance 
be made, the party grieved may plead 
covin and relieve himself.” ( Termes de la 
Ley, 8. v. ; Co. Litt. 357a.) Covin, there¬ 
fore, seems to have merely a negative 
effect, i . e . it avoids the transaction of 
which it forms part, but does not give rise 
to a liability, as does conspiracy or fraud. 
The term, however, is not now in common 
use. See Girdlestone v. Brighton Aquarium 
Company, 3 Ex. D. 137; 4 Id, 107. See 
Collusion. 

Covin,, (defined). 3 Com. Dig. 283 

COVINOUS.—Fraudulent. 
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Cow, (defined). 2 East P. C. 616; 1 Leach 
C. C. 105. 

- (as distinguished from “heifer”). 8 

Alloa iMass.) 403, 404. 

- ^in exemption act). 11 Gray (Mass.) 

21L 

-(in indictment). 1 Chit. Gen. Pr. 86. 

COWARDICE.—Timidity; fear of 
facing danger ; pusillanimity. Cowardice 
is an offence punishable both in the army 
and navy of the United States by court 
martial. 

CRAFT.—A guild. 

Craft, (means “sailing vessels”). 21 Gratt. 
(Va.) 6S5. ^ 

- (includes steapiboats). Ibid. 

-{in steam inspection laws). 2 Woods 

(U. S.) 318. 

CRANAGE.—A liberty to use a crane for 
landing goods from vessels at creeks or wharves 
and to make profit of it; also the money paid 
and taken for the same.— Ternies de la Ley. 

CRASS A NEGLIGENTLY. — Gross 
neglect; absence of ordinary care and diligence. 
82 X. Y. 72. 

CRASTINO, or CRASTINIJM.—The 
morrow after. Used of the return day of writs, 
which were returnable on the second day of the 
term, e. g. on the “morrow after” the first day. 
2 Reeves Hist. Eng. Law 56, 57. 

CRATES.—An iron gate before a prison. 
1 Vent. 304. 

CRAVE.— To ask or demand; as to 
crave oyer of the letters testamentary in a 
suit brought by an executor; to crave 
oyer of the bond sued on, &c. See Oyer. 

CRAVEN, or CRAVANT.—A word 
of disgrace and obloquy, pronounced on either 
champion, in the ancient trial by battle, proving 
recreant, i. e. yielding. Glanville calls it infes- 
tum et m verecundum verb urn . His condemnation 
was amittere liberam legem, i. e. to become infa¬ 
mous, and not to be accounted liber et legalis 
homo, being supposed by the event to have been 
proved forsworn, and not fit to be put upon a 
jury or admitted as a witness.— Wharton. 

CREAMER.—A foreign merchant, but 
generally taken for one who has a stall in a fair 
or market.— Blount. 

CREANSOR.—A creditor.— 0. N. B. 66. 

Created and manifested, (in a statute relat¬ 
ing to trusts). 65 Me. 500. 

Created by fraud, (in bankrupt act). 45 
Vt. 154. 

Created or declared, (in a statute relating 
to trusts). 65 Me. 500. 

Creation, (of corporations). 16 Barb. (N. 
Y.) 188; 21 Pa. St. 188. 


CREDENTIALS. —Papers which give 
a title or claim to confidence; as the let¬ 
ters of commendation and power given by 
a government to an ambassador or envoy, 
which give him credit at a foreign court. 
— Burrill. 

Credibility of witness, (how impeached). 
7 Conn. 66, 70; 13 Johns. (N. Y.) 504, 506; 2 
Wend. (N. Y.) 555, 558; 8 Wheel. Am. C. L. 
508. 

Credible witness, (defined). 26 Conn. 416, 
425; 18 Ga. 40; 3 Harr. & M. (Md.) 631; 4 
Desaus. (S. C.) 279. 

- (synonymous with “competent wit¬ 
ness”). 9 Pick. (Mass.) 350; 2 Bail. (S. C.) 
24; 1 Chit. Gen. Pr. 360. 

- (to a will). 17 Pick. (Mass.) 134; 106 

Mass. 476; 7 Halst. (N. J.) 72; 2 Bail. (S. C.) 
24. 

- (in a statute). 16 Serg. & R. (Pa.) 

82, 85, 315, 316; 2 Chit. Gen. Pr. 150; 12 East 
250, 252; 2 Saund. PI. 1264; Str. 1253, 1254; 1 
Wm. Bl. 93, 98; Willes 665. 

-(in a statute relating to attestation of 

wills). 5 Mass. 219, 229; 12 Mass. 358; 9 
Pick. (Mass.) 350; 23 Id. 10,17. 


CREDIT — CREDIBILITY. — Pri¬ 
marily these words signify belief in a per¬ 
son’s trustworthiness. 

21. Witness.—Thus, in the law of evi¬ 
dence, the objections which were formerly 
sufficient to make a witness incompetent 
are now in general only available as affect¬ 
ing his credibility, or his worthiness to be 
believed. Such are: the fact of his having 
an interest in the result of the proceeding, 
the fact of his having been convicted of 
felony, of his being under the age of four¬ 
teen years, &c. Credibility is a question 
for the jury. Best Ev. 189 et seq. See 
Competency ; Discredit. 

2 2. Payment.—When a person agrees 
to postpone the payment of money to 
which he would otherwise be entitled, he 
is said to give credit. Thus, if A. sells 
goods to B. and the price is to be paid at 
a future time, this is a sale upon credit. 
See Creditor; Debt; Letter of Credit; 
Mutual Credits. 

Credit, (defined). 1 Mass. 472; 24 N. Y, 
64,71. 

- (of “individual” and “government,” 

defined). 3 Ala. 258. 

-(chose in action is not, within attach¬ 
ment act). 9 Mass. 537. 

-(in a guarantee). 2 Chit. 403. 

-(letter of). 3 Cranch (U. S.) 403; 4 

Id. 224, 234 ; 5 Id. 142; 7 Id. 69; 4 Dali. 133, 
134; 1 Mas. (U. S.) 323, 334; 6 Pet (IT 
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624; 10 Id. 494; 4 Johns. (N. Y.) 476; 8 Id. 
92; 16 Serg. & E. (Pa.) 212. 

Credit — mutual credit, (in a statute). 1 
Atk. 228, 229 ; Mont. Set-off 52; 3 T. R. 507, n. ; 
7 Id. 378, 380; 8 Taunt. 22. 

Credit of a witness, (how to be im¬ 
peached). 4 Car. & P. 392; 10 Ves. 50; 3 
Yes. & B. 93. 

Credit of the lender, (defined). 3 N. Y. 
$44, 356. 

Credit the drawer, (at foot of promissory 
4ote). 28 Pa. St. 233. 

CREDITOR.— 

? 1. In general. —A person to whom a 
<ebt is owing by another person, called 
■ tie “ debtor.” The creditor is called a 
'simple contract creditor/’ a “specialty 
creditor,” a “bond creditor/’or a “judg¬ 
ment creditor,” according to the nature 
oi the obligation giving rise to the debt 
(see Contract; Debt); and if he has is¬ 
sued execution to enforce a judgment, he 
is called an “execution creditor.” He 
may also be a sole or a joint creditor. See 
Joint. 

\ 2. Sectored and unsecured. —In the 
iaw relating to the administration of the 
assets ot eankrupts, companies in liqui¬ 
dation, and insolvent persons or estates, 
creditors claiming to share in the assets 
are divided into secured and unsecured. 
A secured creditor is a person who holds 
a security on the property of the individ¬ 
ual, company or estate, and includes not 
only persons holding mortgages, charges 
and liens, but also judgment creditors who 
have levied execution by seizure of prop¬ 
erty belonging to the insolvent (Robs. 
Bankr. 256; Slater v. Pinder, L. R. 6 Ex. 
228; Exp. Roche, L. R. 6 Ch. 795; In re 
Printing, &c., Co., 8 Ch. D. 535; Exp. 
Evans, 13 Id. 252), or have obtained and 
served attachment or garnishee orders. 
In re Watt, W. N. (1878) 70; Silkstone 
Coal Co., 11 Ch. D. 160; Exp. Schofield, 
12 Id. 337 ; Levy v . Lovell, 14 Id. 234. 

\ 3. In bankruptcy. —In bankruptcy, 
under the English system, a secured creditor is, 
for the purpose of petitioning for adjudication, 
proving his debt, receiving dividends, and voting, 
deemed to be a creditor only in respect of the 
balance due to him after realizing or deducting 
the value of his security, unless he gives up his 
security. If he does not comply with these con¬ 
ditions, he is excluded from all share in the 
dividends. (Bankruptcy Act, 1869, 12, 16, 

40.) In order to prevent persons from under¬ 
estimating the value of their securities, it is also 
provided that the trustee shall have power to 
purchase the security of any creditor at the 


value which he has set on it; or if the creditor 
has realized it at a price exceeding his valua¬ 
tion, he is bound to pay the surplus to the 
trustee. Bankr. Rules, 1870, rules 99, 100, 101. 

$ 4. In administration and wind¬ 
ings-up. —The Judicature Act, 1875, § 10, 
provides that the rules of the bankruptcy law as 
to the respective rights of secured and unsecured 
creditors, shall prevail and be observed in the 
administration by the court of the assets of any 
person dying insolvent after the commencement 
of the act, and in the winding-up of an insolvent 
company under the Companies Act, 1862. The 
principal effect of this section appears to be to 
abolish the rule in Kellock’s Case (L. R. 3 Ch. 
789), so as to compel a secured creditor to deduct 
the value of his security and prove for the bal¬ 
ance of his debt. It also appears to have the 
effect of depriving a creditor of the right to 
interest on his debt from the date of the judg¬ 
ment or order of administration, which is treated 
as equivalent to an adjudication in bankruptcy. 
(In re Summers, 13 Ch. D. 136.) Whether it 
entitles the executor (in the case of an adminis¬ 
tration) or the liquidator (in tlie case of a com¬ 
pany) to purchase the security of a creditor at 
his own valuation is not clear; taken in its lit¬ 
eral meaning the section would not have that 
effect. It has, however, given rise to many 
speculations and inconsistent decisions, and a 
creditor would not be safe in relying on its 
omissions. 

\ 5. Petitioning creditor.— In the law 
of bankruptcy and winding-up a petitioning 
creditor is a creditor who presents a petition for 
adjudication or winding-up. In bankruptcy his 
debt must amount to £50 (Robs. Bankr. 153,176 ; 
Act of 1879, 2 6- See supra, \ 3.) In winding- 
up, his debt must exceed £50. Companies Act, 
1862, \ 80. As to frauds on creditors, see 
Fraud; Fraudulent Conveyances. 

Creditor, (in bankrupt act). 50 Wis. 283; 
L. R. 1 C. P. 204; L. R. 1 Ex. 91, 100; L. R. 
1 Cli. 357; L. R. 2 Ex. 396. 

- (under commission of bankruptcy). 3 

Wils. 262. 

- (under a judgment). 1 Harr. (N. J.) 

364. 

-(in statute of frauds). 20 Ala. 732; 1 

Glim. (Ill.) 397; 81 Ill. 186; 11 Hun (N. Y.) 
282. 

- (in the statute of fraudulent convey¬ 
ances). 4 Bibb (Ky.) 166. 

-(in recording act). 1 Giliu. (Ill.) 187. 

-(in usury law). 9 Cush. (Mass.) 482. 

-(in statute concerning witnesses). 9 

Cush. (Mass.) 483. 

-(in a treaty). 3 Dali. 109, 249. 

Creditor holding security, (in bank¬ 
ruptcy act). L. R. 10 Q. B. 485. 

Creditor in legal contemplation, (is one 
who has a judgment). 6 B. Mon. (Ky.) 606. 

Creditor of a corporation, (a stockholder 
may come in as). 8 Cow. (N. Y.) 387, 392. 

Creditor who has obtained a judgment, 
(in attachment act). L. R. 8 Q. B. 18. 

CREDITORS' BILL.—A bill in 
equity filed by one or more creditors, by 
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and on behalf of himself or themselves, 
and all other creditors who shall come in 
under the decree, for an account of the 
assets and a due administration of the 
estate. In the United States the term is 
also used of a suit to enforce ft judgment 
as a lien in equity against the property of 
the debtor; in the Code States, proceed¬ 
ings supplementary to execution in the 
original action, have, however, for the 
most part, superseded the creditors’ bill in 
this sense of the term. 

Creditors’ bill, (in a statute). 52 Ill. 98. 

Creditors, (who are, under statute). 8 Cow. 
(X. Y.) 406; 5 Id. 67 ; 72 N. Y. 424. 

-(in statute of frauds). 64 Ala. 405. 

- (in mechanics’ lien law). 1 Gilm. 

(Ill.) 423; 3 Id oil. 

Creditors and subsequent purchasers, 
(in a statute), o Cranch (U. S.) 165. 

CREDITRIX.—A female creditor. 
CREEK.— 

\ 1. In English law.—(1) A small inlet 
of the sea with shore on either side. (2) 
A part of a haven whence anything is 
landed out of the sea.— Temnes de la Ley. 

1 2. In American law.—A recess, cove, 
bay, or inlet in the shore of a river or of 
the sea, and not a separate or independent 
stream; though it is sometimes used in 
the latter meaning. 

Creek, (defined). 38 N. Y. 103,104; 5 Com. 
Dig. 167. 

-(as distinguished from “run”), 7 

Wheat. (U. S.) 162. 

-(is a highway). 7 Mass. 188. 

- (what is not). 7 Com. Dig. 291. 

-(in a deed). 1 N. Y. 96. 

CREMENTUM COMITATUS.—The 
increase of a county. The sheriffs of counties 
anciently answered in their accounts for the im¬ 
provement of the king’s rents, above the viscontiel 
rents, under this title.— Wharton . 

CREPARE OCUXiUM.—To put out an 
eye. An oflence punishable among the Saxons 
by a fine of fifty shillings.— Wharton . 

CREPUSCULiUM.—In old English law, 
the twilight; the light before the rising, or after 
the setting of the sun. (4 Bl. Com. 224.) Burg¬ 
lary could not be committed while the crepus- 
culum lasted. 1 Russ. Cr. 820. 

Crescente malitia creBcere debet et 
pcBna (2 Inst. 479): Vice increasing, punish¬ 
ment ought also to increase. 

CREST.—In heraldry, crest signifies 
the devices 6et over a coat-of-arms. 


CRETINTJS.—A sudden stream or torrent 
ftn inundation.— Cowell. 

CRETIO.—In the Roman law, emtio was 
the choice made by a Aaeres, to take the estate; 
and it came naturally to denote the time limited 
for the heir to choose. Where the time so 
limited ran on, whether the heir knew or did 
not know that he was heir, it was called continua 
or certorum dierum. When it only ran after he 
knew of the fact of his being heir, it was called 
vulgaris, because that was the commoner way.— 
Brown. 

CREW. —This word seems to be used 
in three senses in the maritime law : (1) 

The entire ship’s company, including both 
officers and seamen ; (2) the sailors, officers 
and seamen, but not the master; (3) the 
seamen only, without the master or officers. 
See 3 Sunm. (U. S.) 209-216. 

Crew, (when includes “officers”). Wilberf. 
Stat. L. 259. 

- (in statute punishing cruelty to). 3 

Sumn. (U. S.) 209, 212. 

- (in piracy act). 6 Rob. (La.) 534. 

- (salvage to be paid to). 3 Sumn. 

(U. S.) 209. 

CREW LIST.—One of a ship’s papers, 
containing a list of the crew, required to 
be kept by act of congress, passed March 
3, 1813. 

CRIER.—An officer of a court, whose 
duty is to make proclamation of the open¬ 
ing and adjournment of the court; to call 
parties, jurors and witnesses in causes ; to 
assist in the administration of oaths; to 
impose silence during the proceedings, 
and to perform other incidental services. 
(See Bacon’s Works, iv. 316.)— Burrill. 

CRIM. CON. — An abbreviation of 
“criminal conversation ” ( q. v.) 

CRIME. —The word “crime” has no 
technical meaning in the law, but it is 
generally used to include all acts amount¬ 
ing to treason, felony or misdemeanor ( q . 
t>.) The distinction between a “crime” 
and a “tort,” or civil injury, is, that the 
former is a breach and violation of the 
“public rights” and duties due to the wholt 
community, considered as such, in its social 
aggregate capacity, (4 Bl. Com. 6; Steph. 
Crim. Dig. 8 ;) and is said to be committed 
against the public peace; whereas the lat¬ 
ter is merely an infringement or privation 
of the civil rights which belong to indi- 
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viduals considered merely in their indi¬ 
vidual capacity. 

Crime, (defined). 48 Ind. 123; 46 N. Y. 470, 
473; 31 Wis. 383; 3 Wheel. Cr. Cas. 545, 583; 
4 Bl. Com. 5; 4 Stepli. Com. 52. 

- (synonymous with “misdemeanor”). 

T. U. P. Charit. (Ga.) 235, 237 ; 60 Ill. 168 ; 48 
lnd. 123; 9 Wend. (N. Y.) 212; 31 Wis. 383. 

- (offence made indictable by statute is 

a). 9 Wend. (N. Y.) 212, 221. 

- (in U. S. constitution). 24 How. (U. 

S.) 66, 102; 3 Vr. (N. J.) 139, 144; 9 Wend. 
(N. Y.) 212, 118; 1 Wheel. Cr. Cas. 513, 522. 

-(in a statute). 60 Ill. 168 ; 1 Chit. 

Gen. Pr. 686. 

CRIME AGAINST NATURE.— See 

Sodomy. 

Crime against nature, (defined). 10 Ind. 
355. 

CRIMEN. —Crime (q. v.) Also an accusa¬ 
tion or charge of crime. 

CRIMEN FALSI.— -Anciently, the fraud¬ 
ulent affixing the seal of the court to any pur¬ 
ported legal process, e. g . signing writs or charters 
with the king’s seal, or a summons with the seal 
of the county court; hence, in more modern 
parlance, the crime of forgery (q. v.) 

Crimen falsi, (defined). 55 Ala. 239; 13 
Ga. 97 ; 29 Ohio St. 351, 358. 

-(what included). 55 Ala. 239, 242; 

29 Ohio St. 351, 358. 

-(distinguished from “ infamous crime”). 

4 Sawy. (U. S.) 211. 

Crimen falsi dicitur, cum quis illic- 
itus, cui non fuerit ad haec data auc- 
toritas, de eigillo regie rapto vel 
invento, brevia, cartasve consigna- 
verit (Fleta 1, c. xxiii.): The crime of forgery 
is when any one illicitly, to whom power has 
not been given for such purposes, has signed 
writs or charters with the king’s seal, either 
stolen or found. 

CRIMEN FURTI. —The offence of theft. 

CRIMEN INCENDII.—The offence of 
arson. 

CRIMEN LJES^l MAJESTATIS.— 

The crime of injured majesty ; treason. 

Crimen lassae majeetatis omnia alia 
crimina excedit quoad psenam (3 Inst. 
210): The crime of treason exceeds all other 
crimes in its punishment. 

CRIMEN RAPTUS —The offence of 
rape. 

CRIMEN ROBERIJE.—The offence of 
robbery. 

Crtmis, (defined). 1 Bish. Cr. L. \ 43. 


Crimes and offences against the law 
of China, (in extradition law). L. R. 5 P. C. 
179. 

Crimes by bankrupts against bank¬ 
ruptcy law, (in extradition law). L. P. 8 Q. 
B. 410; 4 Ex. D. 63. 

CRIMINAL.—(1) Relating to crime; 
having the character of a crime. (2) A 
person indicted for a public offence and 
found guilty. 

Criminal, (used in reference to judicial pro¬ 
ceedings). 7 B. Mon. (Ky.) 12. 

CRIMINAL ACTION, CRIMINAL 
CASE.— See Criminal Prosecution. 

Criminal cases, (defined). 68 Ill. 372; 39 
Iowa 435; 26 Mich, 424. 

- (what are). T. U. P. Charlt. (Ga.) 

175, 181. 

-(what are not). 26 Mich. 22; 14 Ga. 

354. 

- (in city ordinance). 26 Mich. 422. 

CRIMINAL CONVERSATION.— 

Adultery ( q. v.) in its aspect of a tort for 
which the husband of the woman con¬ 
cerned may sue the adulterer for damages. 
The action of criminal conversation is nom¬ 
inally abolished in England, by 20 and 21 
Viet. c. 85, § 59; but the 33d section gives 
a husband the right to claim damages 
from an adulterer, either in a petition for 
dissolution of marriage or for judicial 
separation, or in a petition limited to that 
object, and the damages claimed must be 
assessed by a jury upon the same princi¬ 
ples, and subject to the same rules as were 
formerly applicable to the trial of actions 
for criminal conversation, and the court 
has power to direct the mode of their 
application, and may direct that they be 
settled for the benefit of the children of 
the marriage, or as a provision for the 
wife. The action lias not been abolished 
in America. 

CRIMINAL COURTS.— As to the 

courts of criminal jurisdiction, see the 
titles following Court; also Assize; 
Central Criminal Court; Court for 
Crown Cases Reserved ; Lord High 
Steward; Oyer and Terminer; Quarter 
Sessions; Queen’s Bench. As to the pro¬ 
cedure in criminal cases, see Certiorari ; 
Indictment; Information; Jury; Sum¬ 
mary; Trial. 
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CRIMINAL INFORMATION.— See 

Information. 

CRIMINAL LAW.— 

$ 1. That part of the law which has 
relation to crimes and their punishment. 

£ 2. In England, the term comprises, (1) the 
general criminal law administered throughout 
the kingdom, and {2) the crown law, as admin¬ 
istered by the Queen’s Bench Division of the 
High Court of Justice, consisting principally of 
a sort of quasi criminal law, as indictments for 
nuisances, the repair of roads, bridges, &c., infor¬ 
mations, quo warranto , mandamus , certiorari , and 
the judicial decision of questions concerning the 
poor laws. 

CRIMINAL LETTERS.—In the Scotch 
law, a writ or summons issued at the commence¬ 
ment of a criminal prosecution, summoning the 
accused to appear for trial at a stated day. 

Criminal offence, (in Michigan constitu¬ 
tion of 1835). 2 Doug. (Mich.) 334. 

Criminal proceeding, (what is). 2 Q. B. 1. 

CRIMINAL PROCESS.—Warrants 
of arrest, or other process issued as the 
commencement of a criminal prosecution. 

Criminal process, (when to issue). 1 Stew. 
(Ala.) 26. 

CRIMINAL PROSECUTION.—An 

action or proceeding instituted in a court 
having criminal jurisdiction, on behalf of 
the sovereign or the public, for the pur¬ 
pose of securing the conviction and pun¬ 
ishment (if guilty) of one accused of 
crime. 

Criminal suits, (what are). 5 Rawle (Pa.) 
119,122. 

CRIMINALIS — CRIMINAL.— See In 

Criminalibus, &c. 

CRIMINALITER. — Criminally. Bract. 
101b. 

CRIMINATE.—To furnish evidence 
tending to prove the commission of an 
offence. It is a rule of law that a witness 
shall not be compelled to testify to matters 
which tend to criminate himself. For the 
authorities on this subject, see 2 Crim. Law 
Mag. 313 et seq. 

CRIMP.—One who decoys and plunders 
sailors under cover of harboring them. 

Criticism, (of a book, when not libelois). 1 
Campb. 351, 358, n. 

CROC ARDS.—A sort of old base money. 
4 BL Com. 98. 


CROCIA.—The crosier , or pastoral staff 

CROCIARIUS. — A cross-bearer, who 
went before the prelate.— Wharton. 

CROFT.—A little close adjoining to a 
dwelling-house or homestead, and enclosed for 
pasture or arable, or any particular use.— Blount; 
Cowell; Tennes de la Ley. 

Croft, (defined). 2 Bl. Com. 19, n. (9). 

CROISES—CROISADO.— See Croyses. 

CROITEIR.—A crofter, one holding a 
croft. 

CROP. —The seeds or products of the 
harvest in corn or grain. See Away-gocng 
Crop; Emblements. 

Cropper, (defined). 2 Rawle (Pa.) 11. 

- (distinguished from “tenant”). 71 

N. C. 7. 

CROSS. —A mark made by persons 
who are unable to write, instead of their 
names. When properly attested, and 
proved to have been made by the party 
whose name is written with the mark, it 
is generally admitted as evidence of the 
party’s signature.— Bouvier. 

CROSS ACTION.— When A. brings 
an action against B., and B., before final 
judgment is given in that action, brings 
another action against A. in respect of a 
claim arising out of the same subject 
matter, this second action is called a “ cross 
action.” (See Davis v. Hedges, L. R. 6 Q. 
B. 687.) Formerly it was not uncommon 
in chancery practice for the defendant in 
a suit to bring a cross bill against the origi¬ 
nal plaintiff, either for discovery or for 
some relief which he could not obtain in 
the original suit. The suits were then 
generally consolidated and one judgment 
given in the two. Now, however, the pro¬ 
cedure by counter-claim ( q. v.) has almost 
superseded this mode of proceeding, ex¬ 
cept in actions of tort, such as assault, &e. 
As to cross actions against foreign govern¬ 
ments, see State. Cross actions are also 
sometimes brought in the admiralty courts 
in respect of damage by collision of ships. 
See Chapman v. IJoyal Netherlands Steam 
Nav. Co., 4 P. D. 157. See Collision; 
Limitation of Liability. 

CROSS APPEAL. —Where both par¬ 
ties appeal from a judgment, the appeals 
are sometimes called “cross appeals.” 
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CROSS BILL.—A bill in equity 
brought by a defendant in a suit, against 
the plaintiff, or other defendants in the 
same suit, or against both the plaintiff and 
such other defendants, touching matters 
in question in the original suit. Story Eq. 
PL $ 399. 

Cross bill (defined). 17 How. (N. Y.) 591 ; 
14 Ga. 167, 674; 35 N. H. 235, 251. 

- (should not introduce new matter). 17 

How. (U. S.) 591. 

CROSS DEMAND.—Aset-off; a de¬ 
mand which may be the subject of coun¬ 
ter-claim or set-off (q. d.) 

CROSS ERRORS.—Errors being as¬ 
signed by the respondent in a writ of error, 
the errors assigned on both sides are called 
“ cross errors.” 

CROSS-EXAMINATION.— See Ex¬ 
amination. 

CROSS REMAINDER.— See Re¬ 

mainder. 

Cross remainder, (how created). 4 Wheel. 
Am. C. L. 393; 8 Com. Dig. 448. 

- (what is not). 4 Day (Conn.) 368, 

372. 

CROSS-RULES. —Under the former 
English practice, these were rules where each 
of the opposite litigants obtained a rule nisi, as 
the plaintiff to increase the damages, and the 
defendant to enter a nonsuit. Rules to show 
cause are now abolished by the Judicature Act, 
1875, Ord. liii. r. 2. Except in the case of 
motions for new trials, (Id. Ord. xxxix. r. 1,) or 
to set aside judgments as wrongly entered on 
the findings of fact, (Id. Ord. xl. rr. 4-6;) and 
it is provided that notices of motion shall be 
given where the motion is not merely for a rule 
to show cause, (Id. Ord. liii. r. 3.)— Wharton . 

CROSSED CHECK. —See Check, \\ 3-5. 

Crossing a road, (in a statute). 2 Chit.' 
412, 413. 

Crossing the bar, (in description of land). 
66 Me, 354. 

CROWN •—French: couronne; Dutch: kroone; 
Latin: corona. 

(1) An ornamental badge of regal power worn 
on the head by sovereign princes. The word is 
frequently used in England, when speaking of 
the sovereign, herself, or the rights, duties, and 
prerogatives belonging to her. (2) A silver coin 
of the value of five English shillings. 

CROWN CASES RESERVED. —See 
Courts for Crown Cases Reserved. 

CRO W N DEBTS.— See Debts. 


CROWN LANDS. — See Demesne. 

CROWN LAW.— A phrase, in England, 
equivalent to criminal law (q. v.) 

CROWN OFFICE IN CHANCERY. 

—One of the offices of the English High Court 
of Chancery, now transferred to the High Court 
of Justice. The principal official, the clerk of 
the crown, is an officer of parliament, and of the 
lord chancellor, in his non-judicial capacity, 
rather than an officer of the courts of law. 
(Second Rep. Legal Dep. Comm, 39.) His 
principal duties are to make out and issue writs 
of summons and election for both houses of par¬ 
liament, and to keep the custody of poll-books 
and ballot-papers. Nearly all patents passing 
the Great Seal, except those for inventions, 
(Great Seal Act, 1880,) arc made out in his 
office, and he makes out the warrants for almost 
all letters-patent under the Great Seal. (See 
Patent). He also does the duties formerly 
performed by the clerk of the Ilanaper. They 
chiefly consisted in collecting fees, hut have now 
ceased almost entirely. He is registrar of the 
Lord High Steward’s Court. Second Rep. Legal 
Dep. Comm. 39; Rep. Comm, on Fees, 5; 2 and 
3 Will. IV. c. 3; 3 and 4 Will. IV. e. 84; 15 
and 16 Viet. c. 87 ; 37 and 38 Viet. c. 81. 

CROWN OFFICE IN THE 
QUEEN'S BENCH.— The office in 
which all the business of the English Queen’s 
Bench Division, in respect of its prerogative and 
criminal jurisdiction, was transacted. (Second 
Rep. Legal Dep. Comm. 15.) It has now been 
transferred, together with its principal officer, 
the queen’s coroner (q. v.) f to the central office 
(q. v.) 

CROWN PAPER.— A paper containing 
the list of criminal cases which await the hear¬ 
ing or decision of the court, and particularly oi 
the Court of Queen’s Bench ; and it then in¬ 
cludes all cases arising from informations quo 
warranto, criminal informations, criminal cases 
brought up from inferior courts by writ of cer¬ 
tiorari , and cases from the sessions.— Brown. 

CROWN SOLICITOR— In England, 
the solicitor to the treasury acts, in. State prose¬ 
cutions, as solicitor for the crown in preparing 
the prosecution. In Ireland there are officers 
called “crown solicitors” attached to each cir¬ 
cuit, whose duty it is to get up every case lor the 
crown in criminal prosecutions. They are paid 
by salaries. There is no such system in Eng¬ 
land, where prosecutions are conducted by solic¬ 
itors appointed by the parish, or other persons 
bound over to prosecute by the magistrates on 
each committal; but in Scotland the still better 
plan exists of a crown prosecutor (called the 
“ procurator-fiscal,” and being a subordinate of 
the lord-advocate) in every county, who prepares 
every criminal prosecution.— Wharton. 

CROY. —Marsh land .— Blount. 

CROYSES.—Pilgrims, because they wore 
the sign of the cross (cruce signati) upon theii 
garments. Bract. 1. 5, pt. 2, c. ii. 
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CRUCIS JUDICIUM.—The judgment 
(trials of the cross. An ancient mode ol trial in 
criminal eases.— Spel. Gloss. 

Ckiel and inhuman treatment, (as 
ground tor diron'd. 60 How. (N. Y.) Pr. 152; 

73 X. Y. 369. 37-4; 4 Wis. 135; 50 Id. 254. 

Cruel punishment, (in constitution of U. 
SA 3 Cow. V N. Y.) 686, 701. 

Cruelly beat, (an animal). 101 Mass. 34. 

CRUELTY.— 

$ I. In the law of divorce, cruelty 
may be said generally to be where the 
husband has so treated his wife and mani¬ 
fested such feelings towards her as to have 
inflicted bodily injury, to have caused 
reasonable apprehension of bodily suffer¬ 
ing, or to have injured health. (Tom¬ 
kins r. Tomkins, 1 Sw. & Tr. 168; Brown 
D. & M. 30.) Acts of cruelty to children, 
ere omitted in the presence of the mother, 
are sometimes called 4 ‘ constructive cruelty 
to her.” Brown D. & M. 30. 

{ 2. Cruelty by the wife towards the hus¬ 
band generally requires to be of an ag¬ 
gravated character in order to give him 
a right to a judicial separation. Id. 40. 
S <* Dissolution of Marriage; Divorce; 
Judicial Separation. 

I 3. To children.—In some of the 
States laws have recently been enacted 
specifically to prevent cruelty to children; 
chiefly, however, by promoting the organ¬ 
ization of societies to watch the welfare of 
that class of children who are peculiarly 
open or subject to abuse, rather than by 
introducing any new views as to what con¬ 
stitutes cruelty. The abuses which exist¬ 
ing statutes characterize as misdemeanors 
are thus, in effect, brought into the cate¬ 
gory of acts of cruelty to children. Acts 
of this description are the employment of 
children as acrobats or beggars, the seduc¬ 
tion or abduction of children, harsh treat¬ 
ment of apprentices, &c.— Abbott. 

\ 4. To animals.—Cruelty to animals 
is punishable, in England, by fine or im¬ 
prisonment under the State. 7 and 8 Viet, 
c. 87, 12 and 13 Viet. c. 92, and 17 and 18 
Viet. c. 60; these acts also provide for 
animals in pounds being supplied with 
food and water. The Cruelty to Animals 
Act, 1876, deals with the subject of vivisec¬ 
tion. In America, societies now exist in 
nearly all the States whose object is the 
prevention of cruelty to animals, the 


parent society being that of New York. 
These societies are chartered and invested 
with special powers, including that of 
arresting offenders against the statutes 
passed for the protection of dumb animals. 

Cruelty, (to animals). 4 Cranch C. C. (U. 
S.) 483; 7 Allen (Mass.) 579,582; 101 Mass. 
34; 44 N. H. 392; 15 Abb. (N. Y.) Pr. n. s. 
51; 6 N. Y. City H. Kcc. 62; 1 Aik. (Vt.) 226; 

3 Best & S. 382; 3 Cainpb. 140. 

- (in divorce act). 16 Ill. 85; 57 Ind. 

568 ; 18 Kan. 419. 

-(when ground for divorce). 19 Ala. 

307 ;. 31 Ga. 625; 36 Id. 2S6 ; 3 Dana (Ky.) 28; 

4 La. Ann. 137 ; 4 Mass. 587 ; 1 Green (N. J.) 
459; 3 Stock. (N. J.) 195; 1 Edw. (N. Y.) 278; 
2 Paige (N. Y.) 501-2; 4 Desaus. (S. C.) 167; 
14 Tex. 356; 4 Wheel. Am. C. L. 520; 1 Hagg. 
Cons. 35; 1 Hagg. Ec. 733, 768 n. 

-(what not ground for divorce). 9 C. 

E. Gr. (N. J.) 338; 1 Barb. (N. Y.) Ch. 516; 3 
Paige (N. Y.) 267, 272 ; 37 Pa. St. 225 ; 2 Sneed 
(Tenn.) 716; 4 Wis. 135; 1 Hagg. Cons. 35; 1 
Hagg. Ec. 773 n. 

Cruelty, extreme (in divorce ease). 88 
Ill. 250. 

CRUISE.—A voyage by an armed ves¬ 
sel, either as a convoy ( q . v.) or for the 
purpose of making captures in time of 
war. 

Cruise of three months, (may have a con¬ 
tinuance). 2 Gall. (U. S.) 526. 

CRY DE PAIS, or CRI DE PAIS. 

—The hue and cry raised by the people in 
ancient times, where a felony had been com¬ 
mitted and the constable was absent. 

CRYER.—(1) An auctioneer ( q. v.) (2) An 

officer of a court, whose duty it is to make proc¬ 
lamation. See Crier. 

CRYPT A.—A chapel or oratory under¬ 
ground, or under a church or cathedral .—Du 
Cange. 

CUCKING- STOOL.—A chair on which 
females for certain offences were fastened and 
ducked in a pond. “The chair was sometimes 
in the form of a close-stool, which contributed to 
increase the degradation.”— Halliwell. It was 
also called goging-stool. Goughstole, Anglo- 
Saxon, a close-stool.— Wedgw. “A common 
scold, communis rixatrix (for our Law-Latin 
confines it to the feminine gender), is a public 
nuisance to her neighborhood; for which offence 
she may be indicted, and if convicted, shall be 
sentenced to be placed on a certain engine of 
correction, called the trebucket, castigatory or 
cucking-stool.” 4 Bl. Com. 168. 

CUI ANTE DIVORTIUM.—An action 
by which a divorced woman could recover her 
lands if they had been aliened during the cov¬ 
erture by her husband, “ cui ante divortium ipsa 
contradicere non potuit.” (Co. Litt. 326 a.) If 
she died before bringing the action, her ieir 
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cuuld bring an action called a sur cui ante divor - 
tium. They were both abolished by Stat. 3 and 
4 Will. IV. c. 27, £ 36. 

CUI BONO.—For whose good, or benefit. 
See 10 Mod. 135. 

OUT IN VITA.—An action by which a 
widow could recover her lands if they had been 
aliened during the coverture by her husband, 
“ cui in vitd sud ipsa contradicere non potuit” If 
she died before bringing the action her heir had 
an action called u sur cui in vitd” (Litt. \ 594 ; 
3 Bl. Cora. 183, n .) They were both abolished 
by Stat. 3 and 4 Will. IV. c. 27, $ 36. See Dis¬ 
continuance. 

Cui jurisdictio data est, ea quoque 
concessa esse videntur, sine quibus 
jurisdictio explicari non potest (Dig. 
2,1, 2): To whomsoever a jurisdiction is given, 
those things also are supposed to be granted, 
without which the jurisdiction cannot be exer¬ 
cised. 

Cui jus est donandi, eidem et ven- 
dendi et concedendi jus est (Dig. 50, 17, 
163): He who has the right of giving has also 
the right of selling and granting. 

Cui licet quod majus (or magnus) non 
debet quod minus est non licere (4 Co. 
23): He who has authority to do the more im¬ 
portant act shall not be debarred from doing 
that of less importance. 

Cuicunque aliquis quid concedit 
concedere videtur et id, sine quo res 
ipsa esse non potuit (11 Co. 52): Who¬ 
ever grants anything to another is supposed to 
grant that also without which the thing itself 
would be of no effect. 

Cuilibet in sua arte perito est cre- 
dendum : Each one skilled in his own art is 
to be believed. Thus, medical men and other 
skilled witnesses may give their opinion in evi¬ 
dence as to the state or condition of a patient, or 
thing at any particular time. 

Cuilibet licet juri pro se introducto 
renunciare : Any one may waive or renounce 
the benefit of a principle or rule of law that 
exists only lor his protection ; e. g . an ambassador 
may waive his extra-territoriality or exemption 
from the jurisdiction of the local courts, a wit¬ 
ness may waive his privilege, and generally a 
party may waive any relief to which he is enti¬ 
tled when successful in an action, e. g. his right 
to costs out of the other or defeated party. 

CUJACIUS.—Jacobus Cujaeius (Cnjas) 
was born at Toulouse in 1522, studied there 
under Ferrier, taught law from 1547, prin¬ 
cipally at Bourges, Turin and Paris, until 
his death at Bourges on 4th October, 1590. 
His principal works are notes and com¬ 
mentaries on the different portions of the 
Corpus Juris Oivilis t on the Basilica y and on 
the Decretals; and the XJsus Feudorum. 
Collections of his works have been pub¬ 
lished at Paris, Naples, and other places. 
Holtz. Encycl. s. t>. 


Cujus est commodum ejus debet 
esse incommodum : Whose is the advantr 
age, his also should be the disadvantage. 

Cujus est dare, ejus est disponere 
(Wing. Max. 53): Whose it is to give, his it is 
to dispose; or, as Broom says, “The bestower 
of a gift has a right to regulate its disposal.” 
This rule is a general one, and is considerably 
curtailed and qualified at the present time, 
especially so by the acts which restrict and regu¬ 
late the tying up of real estate, and accumulation 
of personal property beyond specified periods. 

Cujus est divisio alterius est electio 
(Co. Litt. 166) : When one has the division, 
the other has the choice. 

Cujus est instituere ejus est abro- 
gure (Broom Max. (5 edit.) 878, n.) : He that 
institutes may also abrogate. 

Cujus est solum ejus est usque ad 
ccelum et ad inferos (Co. Litt. 4) : Whose 
is the soil, his it is even to heaven and to the 
middle of the earth. Thus, upon a conveyance 
of land, simpliciter , buildings and timber being 
thereon will also pass, as also the mines there¬ 
under, “ donee probeter in contrarium” (i. e. until 
the contrary is proved). Property, however, 
must be so used and enjoyed as not to injure or 
prejudice the rights of adjoining owners, as by 
overhanging buildings. 

Cujus juris (L e. jurisdictionis) est prin- 
cipale, ejusdem juris erit accessorium 
(2 lust. 493): An accessory matter is subject 
to the same jurisdiction as its principal. 

Cujus per errorem dati repetitio est, 
ejus consulto dati donatio est (Dig. 50, 
17, 53): He who gives a thing by mistake, 
has a right to recover it back; but if he gives 
designedly, it is a gift. 

Cujusque rei potissima pars est 
principium (Dig. 1, 2, 1; 10 Co. 49 a): The 
chiefest part of everything is the beginning. 

CUL DE SAC.—A street one end of 
which is shut up by another street run¬ 
ning at an angle with it, i. e . across it, so 
that access to the houses can only he ob¬ 
tained from the other end of the street. 

CULAG-IUM. —The laying up of a ship in 
a dock for repair.— Blount; Cowell. 

CULPA. —An act of neglect, causing dam¬ 
age, but not implying an intent to injure, of 
which the Roman jurists recognized two: (1) 
Culpa lata , culpa la(ior f magna culpa , gross neg¬ 
lect treated very much like fraud; culpa magna 
dolus est y dolo proxima. (2) Cidpay without any 
epithet, or omnis cu(pa, culpa levis, levior ;^or 
levissima t slight neglect. (Cum. Civ. L. 279; 
Sand. Just. (5 edit.) 318.)— Wharton. 

Culpa caret qui scit, sed prohibere 
non potest (Dig. 50, 17, 50) : He is free 
from fault who knows but cannot prevent. 

Culpa est immiscere se rei ad se 
non pertinenti (2 Inst. 208): It is a fault 
for any one to meddle in a matter not pertaining 
to him. 

Culpa lata dolo eequiparatur: Gross 
negligence is held equivalent to intentional 
wrong. 
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Culpa tenet euos auotores i A fault 

binds its own authors. 

Cvlfablk, (defined!. 8 Allen (Mass.) 122. 

Cvlfablk homicide, (defined). Arkl. 72. 

Cvlpablk neglect, (in bringing a suit). 8 
Allen (Mass.) 122; 103 Mass. 287. 

Ci' lfable negligence, (defined). 49 N. H. 
387, 392. 

Culpable omission, (defined). 8 Allen 
(Mass.) 121. 

Culpae poena par esto. Poena ad 
mensuram delicti etatuenda est (Jur. 
Civ.): Let the punishment be proportioned to 
the crime. Punishment is to be measured bv 
the extent of the offence. 

CULPRIT. —Besides its popular sense 
of a prisoner accused of some crimes, the 
word “culprit” used formerly to be made 
use of in the following manner; When a 
prisoner had pleaded not guilty, non culpa- 
bilis . or nient culpable , which used to be 
abbreviated upon the minutes thus, “ non 
(or nient) cul the clerk of the assize, or 
clerk of the arraigns, on behalf of the 
crown, replied that the prisoner is guilty, 
and that he was ready to prove him so. 
This was done by two monosyllables, in 
the same spirit of abbreviation, “ cul prit” 
which signifies, first, that the prisoner was 
guilty (cul, culpable , or culpabilis), and then 
that the king was ready to prove him so, 
prit prsesto sum, or paratus verijicare; for, 
apparently, the crown assumes (and of 
necessity) that the accused is guilty, al¬ 
though the common law, for his protec¬ 
tion, assumes that he is innocent, until 
his guilt is established by strict evidence. 
•— Brown . 

Cultivated and improved land, (in a 
iiatute). 4 Cow. (N. Y.) 190, 203. 

Cultivated field, (in a statute). 81 N. C. 
585. 

-(what is). 13 Ired. (N. C.) L. 36. 

Cultivation, in a state of, (defined). 2 
N. H. 56. 

CULT' U R A. —A parcel of arable land. — 
Blount . 

Culvert, (what is a). 3 Ad. & E. 69, 70. 

CULVERT AGE. —Base slavery ; the con¬ 
fiscation of an estate. Mat. Par. 1212. 

Cum adeunt testimonia rerum quid 
opus est verbis (2 Buis. 53): Where the 
testimony of facts is present, what need is there 
of words ? 

Cum confltente sponte mitius est 
agendum (4 Inst. 66): One confessing will¬ 
ingly should be dealt with more leniently. 


Cum de lucro duorum queeritur, 
melior est causa possidentis (Dig. 50, 
17, 126): When the question is as to the gain 
of two persons, the cause of him who is in pos¬ 
session is the better. 

Cum duo inter se pugnantia reperi- 
untur in testamento ultimum ratum 
est (Co. Litt. 112): Where two repugnant 
clauses (or statements) occur in a will, the latter 
shall prevail. It will be remembered, however, 
that the intention must in all cases be looked 
to, and, if possible, carried out, and the above 
max ini is a rule only inasmuch as its applica¬ 
tion generally will do this. 

Cum duo jura concurrunt in una 
persona aequum est ac si essent in 
duobus : When two rights meet in one per¬ 
son, it is the same as if they were in two persons. 

Cum grano salis : With allowance for 
exaggeration. 

Cum in testamento ambigue aut 
etiam perperam scriptum est benign© 
interpretari et secundum id quod 
credibile est cogitatum credendum 
est (Dig. 34, 5, 24): Where an ambiguous, or 
even an erroneous, expression occurs in a will, 
it should be construed liberally and in accord¬ 
ance with the testator’s probable meaning. 

CUM ONERE.—With the burden, i . c. 
subject to the charge or incumbrance. Thus, a 
purchaser who has knowledge or notice of 
a charge or incumbrance is said to take the 
property cum onere. 

Cum par delictum est duorum, sem¬ 
per oneratur petitor et melior babetur 
possessors causa (Dig. 50, 17,154): When 
both parties are in fault the plaintiff must always 
fail, and the cause of the person in possession be 
preferred. 

CUM PRIVILEGIO.—The expression 
of the monopoly of Oxford, Cambridge, and the 
royal printers to publish the Bible. 

Cum J quod ago non valet ut ago, 
valeat quantum valere potest (4 Kent 
Com. 493): When that which I do is of no 
effect as I do it, it shall have as much effect a s it 
can; i . e. in some other way. 

CUM TESTAMENTO ANNEX O.— 

See Administration, \ 3; Letters of Ad¬ 
ministration. 

CUMULATIVE signifies that two 
things are to be added together or taken 
one after another, instead of one being a 
repetition or in substitution of the other. 
Thus, where a testator gives two legacies 
of unequal amount to the same person, 
even by the same testamentary instrument, 
they are in general cumulative, i. e. the 
legatee takes both. (Wats. Comp. Eq. 
1239; Wins. Ex. 1196.) So when two stat¬ 
utes provide different remedies, penalties 
or punishments for the same act or offence, 
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it i8 a question of construction whether 
they were intended to be cumulative or 
whether it was intended that only one 
could be exercised or imposed in a given 
case. 

CUMULATIVE EVIDENCE. — 

Evidence which tends to prove a fact 
already proved by other evidence. The 
discovery of cumulative evidence after 
verdict is not, as a general rule, a ground 
for a new trial because of “ newly discov¬ 
ered evidence ” ( q . v .) 

Cumulative evidence, (defined). 37 Ga. 
459; 43 Iowa 175; 65 Me. 126; 43 Barb. (N. 
Y.) 203 ; 10 Wend. (N. Y.) 286, 294. 

- (what is). 20 Conn. 305 ; 34 Ga. 565 ; 

28 Me. 379 ; 24 Pick. (Mass.) 246; 7 Barb. (N. 
Y.) 271, 278; 1 Sandf. (N. Y.) 195; 10 Wend. 
(N. Y.) 286. 

- (what ia not). 43 Barb. (N. Y.) 203. 

CUMULATIVE LEGACY.— 

See Cumulative. 

CUMULATIVE REMEDY.— 

A second, or additional mode of procedure 
in addition to one already available, as 
opposed to alternative remedy.— Wharton. 

Cumulative testimony, (defined). 7 Wheel. 
Am. C. L. 133. 

CUNEATOR.— A coiner. 

CUNEUS.—A mint or place in which 
money was coined. This is the word from 
which “coin” ( q . v .) is derived. 

CURAGULOS.—One who takes care of 
a thing. 

CURA ANIMARUM.—The care of 
souls. See Chapel, § 2 (5); Sinecure. 

CURATE.—In England, a temporary or 
stipendiary curate is a clerk in holy orders who 
assists a rector or vicar, and is paid by him. In 
some cases the bishop may compel ail incumbent 
to employ a curate. (2 Steph. Com. 696 ; Stat. 
1 and 2 Viet. c. 106 See Non-Residence.) A 
perpetual curate officiates in a parish or district 
to which he is nominated by an impropriator or 
lay rector, (Phillim. Ecc. L. 299.) A curate of 
the latter class seems now to be properly called 
a “vicar.” Stat. 31 and 32 Viet. 117 ; 2 Steph. 
Com. 682. See , also , Chapel, \ 2 (5). 

CURATIO.—In the civil law, the office of 
a curator ( q . v.) or guardian ( q . v.) 

CURATOR*.— 

§ 1. In the civil law, a guardian; one 
appointed to take charge of the person and 
property of an infant, idiot, deaf mute, lunatic, 


spendthrift, &c. The term is in common use in 
Louisiana, and in that State includes also a per¬ 
son appointed to care for the estate of an 
absentee. See La. Civ. Code, passim. 

3 2. In Engish. law, curator sometimes 
means the same thing as guardian. Thus, in 
probate practice the guardian appointed to take 
out letters of administration, durante minore cetate, 
is sometimes called a “curator,” and in divorce 
practice a curator ad litem is the same tiling as a 
guardian ad litem. Browne Div. 23. See 
Guardian. 

\ 3. Felon’s estate. —By the act to abol¬ 
ish forfeiture for treason and felony, (33 and 34 
Viet. c. 23, \\ 21 et seq. t ) where a person lias 
been convicted of treason or felony, and no 
administrator of his property has been appointed, 
an interim curator of the property may be ap¬ 
pointed by the justices of the peace of the dis¬ 
trict where the convict last resided. The interim 
curator has powers similar to those of an admin¬ 
istrator {q.v.), but can only exercise some of them 
with the sanction of the justices or a court. 

CURATOR AD HOC.—A curator for a 
special purpose; a special guardian. 

CURATOR AD LITEM.—A guardian 

ad litem (q . v.) 

CURATOR BONIS.—A guardian to take 
care of property.— Calv. Lex . A guardian of 
infants.— Bell Did. 

CURATORES VI ARUM.—Surveyors 
of the highways. 

CURATORSHIP.—The office of a cura¬ 
tor, or guardian. 

CURATRIX.—A woman who has been 
appointed to the office of curator; a female 
guardian. 

Cur at us non liabet titulum (3 Buis. 
310): A curate has not a title. 

Curby hock, (not an unsoundness). Oliph. 
Hors. 82. 

CURE.— See Aid, § 2. 

CURE OF SOULS. —The spiritual 
charge of a parish; the ordinary duties of an 
officiating clergyman. See Sinecure. 

CURFEW.—A bell which rang at eight 
o’clock in the evening, in the time of William 
the Conqueror, whereupon every one was obliged 
by law to put out his fire and light. The law 
was abolished by Henry I., in 1100. It was 
called, in the Law-Latin of the middle ages, 
ignitegium or pyritegium .— W harton . 

CURIA.—A court of justice. Also the 
class from which, in the Roman provincial 
.towns, the magistrates were eligible. 

CURIA ADMIRALITATIS. — The 

Court of Admiralty. 
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CURIA ADVISARE VULT. — The 

court desires to consider. A deliberation which 
i court of judicature sometimes takes, where 
there is any point of difficulty, before they give 
judgment in a cause. Abbreviated in the 
reports thus, cur. adr. rult, or c. a. 

CURIA BARONUM. —A court-baron. 

Curia Cancellariee offlcina justitiae 
(2 Inst. 552): The Court of Chancery is the 
workshop of justice. 

CURIA CLAUDENDA.— An obsolete 
writ to compel another to make a fence or wall, 
which he was bound to make between his land 
and the plaintiff’s.— Beg. Orig, 155. 

CURIA COMITATUS.—The county 
court ( q. v.) 

CURIA CURSUS AQUJE. —A court 
held by the lord of the manor of Gravesend for 
the better management of barges and boats ply¬ 
ing on the river Thames between Gravesend and 
Windsor, and also at Gravesend bridge, Ac. 2 
Geo. II. c. 26. 

CURIA DOMINI.—The lord’s house, 
hall, or court, where all the tenants meet at the 
time of keeping courts.— Cowell . 

CURIA LEGITIME APFIRMATA. 

—A phrase used in old Scotch records to show 
that the court was opened in due and lawful 
manner. 

CURIA MAGNA.—The great court. One 
of the old names of the English parliament. 

CURIA MAJORIS.—The mayor’s court. 

Curia palatii.— The palace court. Abol¬ 
ished by 12 and 13 Viet. c. 101. 

Curia parliamenti suis propriis legi- 
bus substitit (4 Inst. 50): The court of 
parliament is governed by its own peculiar laws. 

CURIA PENTICIARUM.—A court 
held by the sheriff of Chester, in a place there 
called the Pendice or Pen*, ice; probably it 
ras so called from being originally held 
under a pent-house, or open shed covered with 
boards— Blount. 

CURIA PERSONAS.—A parsonage.— 

Cowell. 

CURIA PEDIS PTTLVERIZATI.— 
The Court of Piedpowdre or Piepowders ( q . u.) 

CURIA REGIS. —See Aula Regia. 

CURIJ1 CHRISTIANIT ATIS. 

—Courts of Christianity; ecclesiastical courts. 

, CURIALITY. The privileges, preroga¬ 
tives, or, perhaps, retinue of a court.— Bacon. 

Curiosa et captiosa interpretatio in 
lege reprobatur (1 Buis. 6): A nice and 
captious construction is reprobated in law. 


OURNOCK. —A measure containing four 
bushels, or half a quarter. 

CURRENCY,— Coin ; bank notes, or 
other paper money issued by authority, 
and which are continually passing as and 
for coin. 

Currency, (defined). 30 Ill. 399; 32 Id. 
74 ; 11 Mich. 501; 14 Id. 379 ; 37 Barb. (N. Y.) 
62; 40 Id. 245; 24 N. Y. 54S; Phil. (N. C.) 
L. 26. 

-(distinguished from “ money,” and 

“current money”). 4 Mon. (Kv.) 547 ; 2 Duv. 
(Ky.) 33. 

-(when means “coin ”). 9 Mo. 688. 

- (a bill of exchange payable in). 1 

Bouv. Inst. 458. 

- (a certificate payable in). 14 Mich. 

374. 

-(in certificate of deposit). 32 Ill. 74; 

35 Id. 158; 47 Wis. 551. 

- (in a contract). 1 Ohio 115, 119. 

- (note payable in). 29 Iowa 501; 4 

Am. Rep. 244; 5 Cow. (N. Y.) 186; 1 Heisk. 
(Tenn.) 385. 

Current accounts, (defined). Coxe (N. J.) 
196. 

-(what are not). 5 Johns. (N. Y.) Ch. 

522-524. 

-(under statute of limitations). 5 

Cranch (U. S.) 15. 

Current bank money, (promissory note 
payable in). 5 Humph. (Tenn.) 140. 

Current bank notes, (defined). 7 Ark. 
282-293. 

-(what regarded as). 1 Ohio. 189. 

-(in a check). 2 Hill (N. Y.) 425. 

-(promissory note payable in). 1 Ohio 

178, 531; 1 Tex. 246; 2 Wheel. Am. C. L. 179. 

-(of New York, distinguished from 

others). 19 Johns. (N. Y.) 146. 

Current funds, (in a check, or draft). 28 
Ill. 332, 388; 30 Id. 399; 34 Id. 286. 

-(in a promissory note). 9 Ind. 135; 

11 Mich. 501; 30 Tex. 37, 49. 

Current in the city of New York, (a bill 
of exchange, payable in). 1 Bouv. lost. 458. 

Current lawful money, (defined). 1 
Dali. (U. S.) 175. 

Current money, (defined). 2 J. J. Marsh. 
(Ky.) 464; 3 T. B. Monr. (Ky.) 166. 

-(is actual currency). 4 J. J. Marsh. 

(Ky.) 225. 

-(means “lawful money”). 1 Dali. 

(U. S.) 125. 

-(in a bond). 1 Dali. (U. S.) 125, 126. 

-(in a promissory note). 3 T. B. Monr. 

(Ky.) 166; 21 La. Ann. 624. 

-(in note made in State in rebellion). 

21 La. Ann. 624. 

Current money of Virginia, (in a deed), 
2 Cranch (U. S.) 10. 

Current notes of North Carolina* 
(defined). 64 N. C. 381. 

Curricle, (policy on merchandise will cover). 
Anth. (N. Y.) 114. 

CURRICULUM.—(1) The year; the 
course of a year; (2) the set of studies for a 
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particular period, appointed by a college or uni¬ 
versity. 

Currit tempus contra deeides et Bui 
juris contemptores : Time runs against 
the slothful, and those who slight their own 
rights. 

CURRIT QUATUOR PEDIBUS.— 

It runs upon four feet (or upon all fours.) See 
All Fouks. 

CURSING-.— See Blasphemy; Profan¬ 
ity. 

CURSITORS. —Clerks in the Chancery 
offine, whose duties consisted in drawing up 
those writs which were, of course, de cursu, 
whence their name. They were abolished by 
Stat. 5 and 6 Will. IV. c. 82. Spence Eq. 238 ; 
4 Inst. 82. 

CURSONES TERRiE. — Ridges of 

land.— Cowell . 

CURSOR. —An inferior officer of the papal 
court. 

Cursus curise est lex curiae (3 Bulst. 
53): The practice of the court is the law of the 
court. 

CURTESY.— 

I 1. Where a man marries a woman 
6eised of land in fee-simple or fee-tail, and 
has by her issue born alive capable of 
inheriting the land as heir to her, notwith¬ 
standing the issue may afterwards die, yet 
if th° husband survives the wife he shall 
hold the land during his life. “And he is 
called tenant b}' the curtesie of England, 
because this is used in no other real me 
but in England onely.” (Litt. § 35; Co. 
Litt. 29a.) The Law-Latin phrase was 
tenens per legem Anglix. It is said that this 
species of estate was not peculiar to Eng¬ 
land, and that the name is connected with 
curia. (Dig. Hist. R. P. 122.) In Scot¬ 
land it was called curialitas Scotix. (Co. 
Litt. 30a.) If land is given to a woman 
and the heirs male of her body, and she 
marries and has issue, a daughter, and 
dies, the husband is not tenant by the 
curtesy, because the daughter by no pos¬ 
sibility could inherit her mother’s estate 
in the land. Co. Litt. 29b. 

\ 2. In England, where a married woman is 
entitled to an equitable estate of inheritance to 
her separate use and does not dispose of it by 
deed or will, the husband is entitled to equita¬ 
ble curtesy. Cooper v . Macdonald, 7 Ch. D. 
288 . 

§ 3. By the custom of gavelkind a man may 
be tenant by the curtesy without having any 
issue. Co. Litt. 30a. 


\ 4. And by the special custom of some 
manors the widower of a deceased female copy- 
holder is entitled to a customary curtesy. Elt. 
Copyh. 153. See Dower; Freebench. 

Curtesy, (defined). 28 Barb. (N. Y.) 343, 
345; 56 Id. 168. 

CURTEYN.—The name of King Edward 
the Confessor's sword, which is the first sword 
carried before the English sovereigns at their 
coronation; and it is said that the point of it is 
broken as an emblem of mercy. Mat. Par. in 
Hen. III. 

CURTILAGE.— A court j'ard adjoin¬ 
ing a messuage, “ i . e. a little garden, yard, 
field or piece of void ground, lying near 
and belonging to the messuage.” (Sbep. 
Touch. 94.) By the grant of a messuage 
in a deed the curtilage passes without 
being expressly mentioned. (Co. Litt. 5 b; 
Wms. Real Prop. 13.) For the etymology 
of the word, see Court. 

Curtilage, (defined). 31 Me. 523; 10 
Cush. (Mass.) 480; 2 Mich. 250; 10 Hun (N. 
Y.) 151, 154; 1 Chit. Gen. Pr. 175; Shep. 
Touch. 94. 

- (in statute). 61 Ala. 58. 

-(of a dwelling-house). 31 Me. 523. 

-(what is a part of). 2 Mich. 250. 

-(what is not within). 4 Johns. (N. 

Y.) 423. 

CURTILES TERRJE.—Court lands.- 
Spel. Feuds. 

CURTILLIUM.—The area or space within 
the inclosure of a dwelling-house.— Spel. Gloss. 

CURTIS. — A garden; a space about a 
house; a house, or manor; a court, or palace ; a 
court of justice; a nobleman's residence.— Spel. 
Gloss. 

Curved line, (of a railroad). 113 Mass. 161. 

CUSSORE.—A term used in Hindostan 
for the discount of allowance made in the ex¬ 
change of rupees, in contradistinction to batta y 
which is the sum deducted.— Encyc. Lond. 

OUST A—CU ST AGIUM—OUST AN- 
TIA.—Costs. 

CUSTODE ADMITTENDO — CUS- 
TODE AMOVENDO,"Writs for the ad- 
mitting and removing of guardians. 

CUSTODES. —Guardians; keepers; in¬ 
spectors. 

CUSTODES PACIS.— Guardians of the 
peace. 

CUSTODES LIBERT ATIS AN- 
G-LIJE AUCTORITATE PARLIA¬ 
MENT!.—The style in which writs and all 
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judicial processes were made out during the 
great revolution from the execution of King 
Charles I. till Oliver Cromwell was declared 
protector. 12 Car. 11. e. 3. 

CUSTODIA LEGIS.—In the custody of 
the law. 

CUSTODIAM LEASE.—A grant from 
the crown under the Exchequer seal, by which 
the custody of lands, Ac., seised in the king’s 
hands, is demised or committed to some person 
as custodee or lessee thereof.— Wharton. 

CUSTODY. —In criminal law custody 
is the same thing as detention in civil law. 
Thus, where the owner of a movable thing 
gives it to his servant to keep until he 
wants it back, the servant is said to have 
the custody of it and the master retains 
the possession. (Steph. Crim. Dig. 196.) 
But if a thing is delivered by a stranger 
to a servant on behalf of his master, then 
the servant has the possession and not the 
mere custody of it. Id. 224. See Embez¬ 
zlement. 

Custody, (synonymous with “imprison¬ 
ment”). 59 Pa. St. 320. 

-(what is a sufficient). 82 Pa. St. 306. 

CUSTOM;— 

2 1. A custom is a rule of conduct which 
a given class of persons observe spontane¬ 
ously or by tacit consent. (Bract. 2; 
Austin 104; Mark. El. L. \ 67 et seq .) As 
to the relation between custom and law, 
see, also, Maine Anc. L. ch. 1; Mr. F. Pol¬ 
lock on Law and Command; Law Mag. 
April, 1872, and The History of the Word 
u Law,” by Charles Sweet; Law Mag. June 
and July, 1874. It may now be taken that! 
Austin’s view of custom is incorrect, and 
that custom is a source of law in the strict 
sense of the term. ( See Holl. Jur. 44 et 
seq.) Customs are of two classes, Damely, 
those which form part of the law of the 
land, and those which operate by modi- 
fying contracts entered into by private 
persons. 

2 2. Customs which form part of the law 
of the land are commonly divided into 
three kinds, namely, general, local or par¬ 
ticular, and personal. 

§ 3. General customs, or customs of 
the realm (Cowp. 375), are the universal 
rule of the whole land, and form the com¬ 
mon law in its stricter and more usual 
signification (1 Bl. Com 67); such are the 


rules as to the inheritance of land, the 
solemnities and obligations of contracts, 
the liabilities of common carriers, <fcc., so 
far as they have not been altered by stat¬ 
ute. This use of the word custom seems 
to be modern, for Bracton, Britton and 
Littleton use “ custom ” or “ usage ” in the 
sense of “particular custom,” and say 
nothing about “general customs,” but 
simply speak of the law of England. 
(Bract, la, 2a; Britt, la, 33b, 187b; Litt. 
2 170.) Coke also says that the laws of 
England are “divided into common law, 
statute law and custome,” and “ a custome 
cannot be alledged generally within the 
kingdome of England, for that is the com¬ 
mon law” (Co. Litt. 110b); but elsewhere 
he distinguishes between general and par¬ 
ticular customs. (Id. 115b; see , also , Finch 
Law 77 ; Noy Max. i. 17.) In truth it is 
misleading to describe the common law 
as consisting of customs: if it did, a rule 
hitherto unrecognized might be intro¬ 
duced on proof of its having been observed 
from time immemorial. In reality, of 
course, this is not so; for no rule of the 
common law can now be recognized un¬ 
less a judicial precedent can be found 
for it. 

2 4. Particular or local customs are 
those which only affect land situate within 
particular districts; such are the customs 
of gavelkind and borough-English, which 
govern the descent of land in certain 
places; the customs which give the in¬ 
habitants of a certain place rights over 
land in the neighborhood (see Easement ; 
Recreation) ; the custom of tin-bounding 
in Cornwall, and the customs relating to 
lands held by copyhold and customary 
freehold tenure. 1 Bl. Com. 74; Co. Litt. 
110 b; Noy’s Dialogue 27. 

2 5. The customs of gavelkind and borough- 
English are judicially noticed in England; but 
to make any other particular custom good, it 
must be reasonable and must have been peace¬ 
ably and continually observed from time imme¬ 
morial ; it is, of course, not necessary to prove 
that it has existed from time immemorial, for 
proof of its existence, for say twenty years, is 
often sufficient evidence of its immemorial 
existence. Litt. $ 170; Co. Litt. 110 b, 113 b, 
175 b; 1 Bl. Com. 76; Broom Com. L. 12; 
Shelf. R. P. Stat. 31. 

2 6. Personal. —The principal, if not 
the only, custom having the force of law 
and affecting a particular class of persons, 
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is that known as the custom of merchants 
or law merchant, sometimes called the 
“ general custom of merchants, 17 to dis¬ 
tinguish it from usages or customs of 
trade. [Infra, 2 8.) It resembles the com¬ 
mon law in following precedents, for “the 
custom of merchants, when established 
and settled by known decisions, is the 
general law of the kingdom, and therefore 
ought not to be left to a jury after it has 
been already settled by judicial determina¬ 
tions; but where it is doubtful it may be 
fit to ascertain from merchants the facts. 77 
[Per Lord Mansfield, Edie v. East India 
Co., 2 Burr. p. 1226; 1 W. Bl. 298.) It has 
been said that where a usage among mer¬ 
chants is of recent date, it may be proved 
by evidence and then form part of the 
law merchant. (Goodwin v. Robarts, L. 
R. 10 Ex. p. 846.) This view, however, 
seems to involve a confusion between cus¬ 
toms having the force of law and customs 
which modify contracts presumed to have 
been made with reference to them. In 
Goodwin v. Robarts the decision went on 
the ground of a usage having been estab¬ 
lished among bankers, and not on the 
ground of the existence of a custom hav¬ 
ing the force of law. [See S. C., 1 App. Cas. 
476; Sm. Lead. Cas. 610; Crouch v. Credit 
Foncier. L. R. 8 Q. B. p. 386; a learned 
note by the reporters in 8 C. B. p. 967.) 
The rules as to bills of exchange, checks 
and other negotiable, securities, form an 
important part of the law merchant; a 
person who makes use of a mercantile 
instrument, such as a bill of exchange, 
becomes to that extent subject to the cus¬ 
tom of merchants. 8 C. B. 967 ; 1 Bl. Com. 
273. 

I 7. Customs which modify contracts 
entered into by private persons are those 
which have prevailed so long and so uni¬ 
formly in transactions between persons 
engaged in a particular occupation, that 
when two of such persons enter into a 
contract relating to their occupation, and 
not containing anything inconsistent with 
the custom, they are presumed to have 
contracted with reference to it, and it then 
forms part of the contract so far as it is 
Applicable. 

Customs modifying contracts are gener¬ 
ally divided into two classes. 


2 8. Usage of trade.— Usages or cus¬ 
toms of trade are customs prevailing in a 
particular trade or business. Thus, if by 
the usage of bankers, stockbrokers, &c., 
bonds or scrip certificates of a certain kind 
are treated as negotiable, a person who 
has deposited them with a stockbroker 
cannot claim them from a bona fide holder 
for value, who has acquired them by 
delivery from the stockbroker. Goodwin 
v. Robarts, 10 Ex. 76, 337; 1 App. Cas. 
476; Gorgier v. Mieville, 3 Barn. & C. 45. 

2 9. Such usages or customs may not 
only annex terms to a contract which is 
not inconsistent with them, but may also 
control the interpretation of a contract 
which is complete in itself but which 
contains terms used in a technical sense. 
Broom Com. L. 507. 

2 10. Customs of the country are 

customs relating to agriculture and the 
tenure of land for agricultural purposes, 
prevailing within a certain district. They 
are of two principal kinds: customs re¬ 
lating to and regulating the course of hus¬ 
bandry and the periods of taking farms, 
and customs which modify the rule of 
law that the land, together with every¬ 
thing that is in the soil or attached to it 
at the determination of a tenancy, belongs 
to the landlord and not to the tenant. 

The leading English case on this subject is 
Wigglesworth v. Dallison (Dong. 201; 1 Sm. 

Lead. Cas. 598); there the defendant granted to 
the plaintiff a lease of a farm situate within a 
parish where there was an ancient and laudable 
custom for tenants of lands in certain cases to 
cut and take away, after the expiration of the 
lease, crops sown by them before the expiration 
of the term ; the lease was silent on the question 
of away-going crops, and it was held that the 
custom formed part of the agreement between 
the parties, being supplemental to the lease. 
Customs of this kind also regulate the rights 
of outgoing and incoming tenants, which vary 
infinitely in different parts ot the country. 
Woodf. Land. & T. 706 ei seq. See Tenant 
Right. 

Custom, (defined). 5 Barn. & Aid. 268, 279; 
3 Halst. (N. J.) 125; 12 Pet. (U. S.) 445; 8 
Wheel. Am. C. L. 229. 

_(what is a good). 1 Bl. Com. 76; J 

Ex. D. 1 4. 

— (what is not). 1 Brod. & B. 224, 236. 

CUSTOM HOUSE.—The house or 
office where commodities are entered for 
importation or exportation; where the 
duties, bounties, or drawbacks payable or 
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receivable upon such importation or ex¬ 
portation are paid or received, and where 
ships are cleared out, &c. 

CUSTOM HOUSE BROKERS.— 

Persons authorized to act for parties at 
their option in the entry or clearance of 
ships, and the transaction of general busi¬ 
ness. 

CUSTOM OP MERCHANTS.—See 

Custom, l 6. 

Custom of merchants, (in a declaration). 
3 Mod. 227. 

- (what is sufficient proof of). 4 Wend. 

(N. Y.) 4S3, 490; S Id. 109, 118. 

-(what is not sufficient proof of). 2 

Wend. (N. Y.) 501, 504. 

Custom of the country, (in a lease). 4 
East 154, 159, 161. 

CUSTOMARY COURT BARON.— 

See Court Baron. 

Customary dispatch, (in a charter-party 
relating to the discharge of a vessel). 10 Fed. 
Kep. 302. 

CUSTOMARY E STATE S.—Estates 
which owe their origin and existence to the cus¬ 
tom of the manor in which they are held. 2 
Bl. Com. 149. 

CUSTOMARY FREEHOLDS.— 

\ 1. In the proper sense of the term customary 
freeholds are a privileged and superior kind of 
copyholds. The tenants of these lands hold by 
copy of court roll according to the custom of the 
manor, but they are not said to hold at the will 
of the lord. This tenure is found chiefly in the 
north of England, where it is not unfrequently 
known by the name of “tenant right” {q. v .) 
Wins. Seis. 49, citing Duke of Portland r. Hill, 
L. B. 2 Eq. 765; Eardlev v . Granville, 3 Ch. D. 
826. 

3 2. Sometimes the term is inaccurately ap¬ 
plied to lands which are really freehold, but 
which are subject by custom to some peculiar 
and customary mode of alienation ; as in the 
case of lands held of a certain manor in whieh 
there was a custom that every feoffment should 
be void unless it were presented at a manorial 
court within a certain time. Wms. Seis. 130, 
citing Perryman’s Case, 5 Co. 84. 

Customary right, (what is not). 22 Wend 
(N. Y.) 425, 431. 

CUSTOMARY SERVICE.—Feudal 

services due by custom or prescription only. 

CUSTOMARY TENANTS.—Tenants 
holding by custom of the manor. 

CUSTOMS. —The duties or tolls pay¬ 
able upon merchandise exported from and 
imported into the country. (See Excise.) 


They were originally on exports only, and 
on three commodities only, viz., wool, 
skins, and leather (the three staple com¬ 
modities), and were called custuma antiqua 
sive magna, the merchant stranger paying 
half as much again as the English mer¬ 
chant, and the merchant stranger being 
liable besides to the custuma parva et nova t 
or alien’s duty (as it was called). 

CUSTOMS AND SERVICES annexed 
to the tenure of lands are those whieh the ten¬ 
ants thereof owe unto their lords, and which, if 
withheld, the lord might anciently have resorted 
to “a writ of customs and services” to compel 
them.— Cowell . But at the present day he would 
merely proceed to eject the tenant as upon a for¬ 
feiture, or claim damages for the subtraction.— 
Brown. 

CUSTOMS OF LONDON.—These are 
particular customs relating to the government 
of the city of London, and also to trade, appren¬ 
tices, widows, orphans, &c., within the city. 
They differ from all other customs in point of 
trial, for if the existence of the custom is brought 
in question it is not tried by a jury but by cer¬ 
tificate from the lord mayor and aldermen by 
the mouth of their recorder, unless the corpora¬ 
tion is itself interested in the alleged custom, e. 
g. in an alleged right of taking toll, &c., in 
which latter ea.se the law does not permit them 
to certify on their own behalf.— Brown . 

CUSTOS BREVIUM.—The keeper of 
the writs. A principal clerk belonging to the 
Courts of Queen’s Bench and Common Pleas, 
whose office it was to keep all the writs return¬ 
able into those courts. Abolished bv 1 Will. 
IV. c. 5. 

CUSTOS MARIS.—The warden or guar¬ 
dian of the sea.— Spel. Gloss, Voc. admiralius. 

CUSTOS MORUM.—The guardian of 
morals. The Court of Queen’s Bench has been 
so styled. 4 Steph. Com. (7 edit.) 377. 

CUSTOS PLACITORUM COR¬ 
ONA.—The keeper of the pleas of the crown. 
The cuslos rotulorum (q. v.) 

CUSTOS ROTULORUM.—The first 
justice of the peace and first civil officer of the 
county for which he is appointed. As his name 
implies, he is nominally keeper of the rolls or 
records (writs, indictments, &c.,) under the com¬ 
mission of the peace, but in practice they are 
kept by the clerk of the peace ( q. v.) Pritch. 
Quar. Seas. 34; 4 Bl. Com. 272. 

CUSTOS SPIRITUALIUM. —He that 
exercises the spiritual jurisdiction of a diocese, 
during the vacancy of any see which, by the 
canon law, belongs to the dean and chapter, but, 
at present, in England, to the archbishop of the 
province by prescription.— Encyc. Lond 
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Oust ob Btatum liaBredis in custodia 
existentis meliorem, non deteriorem, 
facere potest (7 Co. 7): A guardian can 
make the estate of an existing heir under his 
guardianship better, not worse. 

CUSTOS TEMPORALIUM.—The per¬ 
son to whom a vacant see or abbey was given by 
the king, as supreme lord. Hie office was, as 
steward of the goods and profits, to give an 
account to the escheator, who did the like to the 
exchequer.— Encyc. Lond . 

CUSTUMA ANTIQUA SIVE 
MAGNA. —The old export duties on wool, 
sheepskins or woolfels, and leather. 

CUSTUMA PARVA ET NOVA.— 

The alien’s duty on imported and exported com¬ 
modities. 

Cut, (in the sense of wound, defined). 3 La. 
Ann. 512. 

Cut glass, (in customs law). 12 How. (U. 
S.) 9, 20. 

CUTHRED.—A knowing or skillful coun¬ 
sellor. 

Cutting, (in criminal statute). 1 Russ. A 
Ry. G C. 104. 

CUTPURSE.—One who steals by the 
method of cutting purses; a common practice 
when men wore their purses at their girdles, as 
was once the custom. 

CUTTER OF THE TALLIES.—An 

officer in the Exchequer, to whom it belonged 
to provide wood for the tallies, and to cut the 
sum paid upon them, Ac. 

CYCLE. —A measure of time; a space 
in which the same revolutions begin again ; 
a periodical space of time.— Encyc. Lond. 

Cyder, (defined). 5 Barn. & C. 628, 636; 8 
Dowl. & Ry. 403, 413. 

CYNE-BOT, or CYNE-GHLD.—The 

portion belonging to the nation of the mulct for 
slaying the king, the other portion or wSr being 
due to his family.— Blount . 

CYPHONISM.—A punishment used by 
the ancients, which some suppose to have been 
the smearing of the body with honey, and ex¬ 
posing the person to flies, wasps, Ac. But the 
author of the notes on Hesychius says, under 

the word qj(pcov y that it is derived from the 
word yJ7CCO) } to bend or stoop, and signifies 


that kind of punishment still used by the 
Chinese, called by Sir George Staunton “the 
wooden collar,” by which the neck of the male¬ 
factor is bent or weighed down.— (Encyc. Lond .;) 
Wharton. 

\ 

CY-PRES •—Evidently from the French ci or 
cy , “this” or "here,” and pris , “near,” although the 
phrase does not seem to occur in French. 

I 1. Where a person has expressed a 
general intention and also a particular 
mode in which he wishes it carried out, 
but the intention cannot be carried out in 
that particular mode, the court before 
whom the matter comes will in certain 
cases direct the intention to be carried out 
cy-prh , i. e. as nearly as possible in the 
mode desired. 

$ 2. Thus, if a testator shows an inten¬ 
tion that part of his property should be 
devoted to charitable purposes, but he 
either does not effectually indicate the 
particular manner in which he wishes it 
applied, or indicates a mode of application 
which is or subsequently becomes imprac¬ 
ticable, the court will execute the trust 
cy-pres, by applying the property to charit¬ 
able purposes similar to those (if any) 
mentioned by the testator. (Wats. Comp. 
Eq. 43; Tud. Char. Trusts 259. See 
Scheme.) So where an executory trust, if 
carried literally into effect, would be void 
for illegality, as where it would infringe 
the rule against perpetuities, the court, in 
order to carry the testator’s intention into 
effect as far as possible, or, as it is termed, 
cy-pres, will direct a settlement to be made 
as strictly as the law permits. 1 White & 
T. Lead. Cas. 33. 

Cy-pres, (defined). 13 Wend. (N. Y.) 437, 
445. 

-(doctrine of, applied). 14 Wend. (N. 

Y.) 265, 308, 367, 372, 392. 

CYRCE. —A church. 

CYRICBRYCE.—A breaking into a 

church.— Blount. 

CYROGRAPHUM. — An Anglo-Saxon 
charter. This word being written in capital let¬ 
ters at the top or bottom of the charter and cut 
through by a knife. 1 Reeves Hist. Eng. Law 
10 ; Co. Litt. 229. See Chirographum. 
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D. —The initial letter of Digestum , some¬ 
times used as an abbreviation in citing 
the Digests* bv civilians. 

Da tua dum tua sunt, post mortem 
tunc tua non sunt (3 Buis. 18) : Give the 
things which are yours whilst they are yours; 
alter death they are not yours. 

DACION.—A Spanish law term, signifying 
the actual delivery of the subject-matter of a 
contract. 

DAGUS, or DAIS. —The raised floor at 
the upper end of a hall. 

Daily newspaper, (defined). 45 Cal. 30. 

D AKER, or DIKER-Ten hides — 
Blount. 

D ALUS-DAILTJS—D AILIA.—A cer¬ 
tain measure of land : such narrow slips of pas¬ 
ture as are left between the ploughed furrows in 
arable land.— Cowell. 

DAM.—A boundary or confinement of 
running water; a mole. 

Dam, (defined). 4 C. E. Gr. (N. J.) 245. 

- (what is not). 23 Mich. 93. 

Dam, mill, (in a declaration). 10 Mass. 58. 

Dam the water, (in a deed). 1 Rawle 
(Pa.) 218, 223. 

DAMAGE is where one person has 
done a.wrongful act for which the person 
injured may obtain compensation in an 
action. 

\ 2. Damage in law or general dam¬ 
age is where no actual damage has been 
caused, but where the person whose right 
has been infringed brings an action to vin¬ 
dicate that right: thus, if A. enters on B.’s 
land without permission, B. may bring an 
action and recover nominal damages 
against A. for the trespass, though no 
actual injury to the land was caused, for 
repeated trespasses on the land might 
eventually give rise to an easement or 
right over the land. (Broom Com. L. 90, 
860.) So A. may recover nominal damages 
against B. for a libel, although it caused 
A. no pecuniary loss. Id. 89. 

1 3. Actual or special damage is 
where the wrongful act has caused a loss 
or injury which can be assessed in money : 
as where A. negligently drives a carriage 


so as to cause bodily injury to B., whereby 
B. is prevented from carrying on his busi¬ 
ness and put to medical expense; or where 
a slander injures a person in his business. 

$ 4. “ Special damage ” is also used in 
the sense of extraordinary damage: as 
where a person suffers damage from a 
public wrong ( e . g. a public nuisance), dif¬ 
fering in kind from the-damage suffered 
by the community in general. Broom 
Com. L. 657. 

§ 5. Consequential damage is that 
which is either the natural result of the 
wrongful act, according to the usual course 
of things, or, in the case of a breach of 
contract, such damage as may reasonably 
be supposed to have been in the contem¬ 
plation of the parties, at the time they 
made the contract, as the probable result 
of the breach of it. (Chit. Cont. 814. Con¬ 
sequential damage is sometimes called 
“special damage/’ as opposed to “general 
damage,” which is the immediate result of 
the breach ; Leake Cont. 564.) Thus, med¬ 
ical expenses incurred in consequence of 
an injury may be recovered (Underh. 
Torts 59); again, in an action for the 
breach of a warranty of a chain cable, it 
was held that the plaintiff might recover 
the value of the anchor to which the cable 
was attached, and which was lost by the 
breaking of the cable. Borradaile v. Brun- 
ton, 8 Taunt. 585; Chit. Cont. 816. Bee 
Remote. 

Damage, (in action of covenant). 4 Johns. 
(N. Y.) L _ 

-(in Btatute giving admiralty jurisdic¬ 
tion). L. R. 6 Q. B. 729. 

-(measure of). 9 Wend. (N. Y.) 129, 

135 ; 17 Td. 71, 7 4, 543, 546 ; 21 Id. 144, 146, 
342, 346, 457, 459 ; 22 Id. 348, 359. 

-(rule of). 10 Wend. (N. Y.) 480, 

486. 

Damage and compensation, (distinguished 
and defined). 3 Pittsb. (Pa.) 504, 517. 

DAMAGE-CLEER. —A fee assessed of 
the tenth part in the English Common Pleas, and 
the twentieth part in the Queen’s Bench and 
Exchequer, out of all damages exceeding five 
marks recovered in those courts, in actions upon 
the case, covenant, trespass, &c. y wherein the 
damages were uncertain; which the plaintiff 
was obliged to pay to the prothonotary or the 
officer of the court wherein he recovered, be- 
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fore he could have execution for the damages. 
This was originally a gratuity given to the pro- 
thonotaries and their clerks, for drawing special 
writs and pleadings ; but it was taken away by 
statute, since which, if any officer in these courts 
took any money in the name of damage-cleer, or 
anything in lieu thereof, he forfeited treble the 
value. (17 Car. II. c. 6.)— Wharton. 

DAMAGE-FEASANT .—See Distress. 


Damage in one’s property, (in Me. Rev. 
Stat. 1841, ch. 25, l 89). # 33 Me. 271. 

Damage to goods, (in exception in bill of 
lading). L. R. 9 Q. B. 546. 

Damage, to his, (in conclusion of a declara¬ 
tion). 6 Com. Dig. 93. 

Damage to the person, (what includes). 
106 Mass. 143, 145. 

DAMAGED GOODS.— Goods, sub¬ 
ject to duties, which have received some 
injury either in the voyage home, or while 
bonded in warehouse.— Bouvier . 

Damaged or lost, (defined). 5 Bam. & Aid. 
53, 56. 

-— (in notice limiting common carrier’s 

liability). 2 Barn. & Aid. 356. 

DAMAGES . — Norman-French : damages 
(Britt. 245 b); from Latin, damnum . Littre Diet. s. v. 
Dommage. 

I 1. In general — Measure. —A sum 
of money adjudged to be paid by one per¬ 
son to another as compensation for a loss 
sustained by the latter in consequence of 
an injury committed by the former. (Co. 
Litt. 257a; Mayne Dam. 1.) The test by 
which the amount of the damages is ascer¬ 
tained is called the “ measure of damages.” 
Thus, where a vendor sues his vendee for 
breach of contract for the sale of goods, 
the measure of damages is the price of the 
goods if the property in them has passed 
to the vendee, or the difference between 
the contract price and the market price at 
the time of the breach if the vendor has 
re-sold the goods. (Broom Com. L. 631; 
Mayne Dam. 78. As to damages for breach 
of contract, see Chit. Cont. 807 et seq.; 
Leake Cont. 56 et seq. As to torts, see 
Broom 852 et seq. In some cases a meas¬ 
ure of damages is fixed by statute, e. g . by 
the English Merchant Shipping Act, 1854, 
§ 510.) As to when interest is payable as 
damages, see Interest. 

? 2. Liquidated damages. —When the 
parties to a contract agree that on a 
breach of its provisions, the one shall pay 
to the other a specified sum of money, the 


question frequently arises whether that 
sum is merely a penalty {q. v.) f or whether 
it is liquidated damages, i . e. a sum agreed 
to be paid on the breach in order to save 
the trouble and expense of ascertaining 
the damage actually sustained. The lan¬ 
guage in which the provision is expressed 
is immaterial if its true nature is apparent. 
Thus, where A. agreed to do certain ser¬ 
vices for B., for which B. agreed to pay 
him £3 6s. 8 d. per day, and the contract 
stipulated that if either party should com¬ 
mit a breach of any part of it he should 
pay the other £1000 as “ liquidated and 
ascertained damages, and not a penalty or 
penal sum,” it was held that on a breach 
the plaintiff was only entitled to recover 
the damage actually sustained, and not 
£1000, because otherwise if B. had failed 
to make a single payment of £3 6s. 8d., A. 
would have become entitled to £1000 as 
damages. (Kemble v. Farren, 6 Bing. 141, 
cited Chit. Cont. 808; Leake Cont. 573.) 
On the other hand, where a lease stipu¬ 
lated that the lessee should pay £5 for 
every acre of meadow land which he 
should plough up, this was held to be 
liquidated damages and not a penalty. 
Birch v . Stephenson, 3 Taunt. 469, cited 
Chit. Cont. 810. 

I 3. Nominal damages are damages 
to such a small amount (e. g . six cents) as 
to show that they are not intended as any 
equivalent or satisfaction to the party 
recovering them. They are given when 
the plaintiff in an action for an invasion 
of his right establishes his right but does 
not show that he has sustained any dam¬ 
age. Beaumont v. Greathead, 2 Com. B. 
494; Leake Cont. 567. 

I 4. Exemplary, or vindictive dam¬ 
ages are damages given not merely as 
pecuniary compensation for the loss actu¬ 
ally sustained by the plaintiff, but likewise 
as a kind of punishment to the defendant, 
with the view of preventing similar wrongs 
in future, ,as in actions for malicious 
injuries, fraud, seduction, oppression, con¬ 
tinuing nuisances, &c. Broom Com. L. 
855; 2 Sm. Lead. Cas. 549. See Aggrava¬ 
tion. 

As to excessive damages, see NewIrial. 
Also Double Damages; Inquiry; Writ of 
Inquiry. 
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Damages, (defined). 17 Wend. (N. Y.) 285, 
293. 

- (what is included). 49 N. H. 387, 

392. 

- (what is not included). 10 Meta 

(Mass.) 1, 4. 

-(for injuries to real estate). 2 Harr. 

(>\ J.) 480. 

-(how estimated). 7 Cow. (N. Y.) Pr. 

681. 

- (in a statute). 2 Wils. 91. 

-(in action for dower). Coxe (N. J.) 

125. 

-- (in action of covenant). 2 Wheat. 

(U. S.) 62, 7i. (c); 2 Harr. (X. J.) 304; 3 Cai. 
(X.Y.)115; 5 Johns. (X. Y.) 49, 85; 13 Id. 50. 

- (in dower act). 2 Gr. (X. J.) 125. 

-(includes both debt and costs). Cro. 

Jac. 420. 

-(includes costs). 9 East 298, 304; 1 T. 

R. 71. 

—- (liquidated, what are). 2 Dali. (U. S.) 

252; 8 Mass. 223, 226; 5 Cow. (N. Y.) 151; 7 
Id. 307; 3 JoIids. (X. Y.) Cas. 297 ; 2 Wheel. 
Am. C. L. 450; 4 Id. SO, 119. 

- (liquidated, what are not). 4 Dali. 

(IT. S.) 149; 7 Wheat. (U. S.) 13; 11 Mass. 76, 
83; 1 Pick. (Mass.) 443, 451. 

- (measure of ). 1 Baldw. (U. S.) 138; 

3 Cranch (U. S.) 298; 4 Dali. (U. S.) 441; 6 
Conn. 509, 520; 3 Day (Conn.) 447, 450; 6 
T. B. Monr. (Ky.) 2S6, 291; 2 Mass. 434, 440; 

3 Id. 523, 546; 5 Id. 435, 437; 4 Pick. (Mass.) 
466, 467; 7 Id. 181, 187; 9 Id. 156, 161; 2 
IVend. (X. Y.) 399, 405; 5 Id. 393, 395: 9 Id. 
325, 326; 12 Id. 131, 134; 13 Id. 51S, 523. 601, 
603; 14 Id. 38, 40; 2 Murpli. (N. C.) 347; 3 
Watts (Pa.) 333, 334; 4 Id. 357, 418, 420 ; 5 Id. 
516, 517 ; 6 Id. 304, 308; 3 Wheel. Am. C. L. 
422; 4 Id. 75; 7 Id. 446; 8 Id. 226, 354, 531. 

-(not a debt until liquidated). 3 Harr. 

(X. J.) 288. 

-(of owner of lands taken for railroad). 

4 Paige (X. Y.) 553. 

-(release of). 7 Mass. 95. 

-(rule of). 10 Wend. (N. Y.) 167,179. 

-(unliquidated, not subject of set-off). 

1 Halst. (X. J.) 394. 

Damages, actual, (defined). 1 Gall. (U. S.) 
478, 482. 

- (in patent laws). 1 Baldw. (U. S.) 

303, 325. 

Damages and costs, (in a bond). 15 Mass. 
67. 

- (in a declaration). 9 Cow. (N. Y.) 26 ; 

16 Johns. (X. Y.) 141; 8 Wend. (N. Y.) 538. 

Damages and profits, (in the patent act, 
not convertible terms). 9 Off Gaz. Pat, 497. 

Damages, costs and expenses, (in a cove¬ 
nant of indemnity). 12 N. Y. 277. 

Damages, excessive, (when verdict set aside 
for). South. (X. J.) 338, 847. 

Damages, liquidated, (in an agreement). 
13 Wend. (X. Y.) 587, 590; 17 Id. 447, 459; 22 
Id. 201, 211; 1 Bing 302, 306; 6 Id. 141, 147 ; 

2 Bos. & P. 346, 350; 3 Car. & P. 240, 242; 8 
J. B. Moo. 244. 

D AMA GES ULTRA.—Additional dam¬ 
ages claimed by a plaintiff not satisfied with 
those paid into court by the defendant. 


Damaging a vessel, (in a statute). 4 Cai. 
& P. 659. 

DAME.—The legal title of the wife or 
widow of a knight or baronet. 

DAMN A.—In old English law, damages, 
with or without costs. 

DAMNATUS.—Prohibited ; unlawful. 
Thus, damnatus coitus , an unlawful connection. 

DAMNI INJURIA ACTIO.— 

An action given by the civil law for the damage 
done by one who intentionally injured the slave 
or beast of another.— Calv. Lex. 

DAMNIFICATION.—That which causes 

damage or loss. 

Damnificatus non, (not pleadable to a mul¬ 
tifarious condition). 3 Halst. (X. J.) 1. 

DAMNIFY. —To cause damage or 
injurious loss to a person. 

DAMNOSA HJEREDITAS—A dis¬ 
advantageous, or unprofitable inheritance; a 
term sometimes applied to the estate of a bank¬ 
rupt. 7 East 335, 342. 

DAMNUM. —Damage; loss. Used 
principally in such locutions as— 

DAMNUM ABSQUE INJURIA.— 

A loss which does not give rise to an action of 
damages against the person causing it. As where 
a person blocks up the windows of a new house 
overlooking his land, or injures a person's trade 
by setting up an establishment of the same kind 
in the neighborhood. Broom Com. L. 75. 

' DAMNUM FATALE.—Fatal damage, 
for which bailees are not liable. Among fatal 
damages were included by the civilians losses by 
shipwreck, by lightning, or by other casualty, 
by pirates, and by superior force. Losses by 
fire, burglary, and robbery, seem also to have 
been included. But theft was not numbered 
among such casualties. Story Bailm. 471. 

Damnum fatale, (what includes). 8 Blackf. 
(Ind.) 535, 536. 

DAMNUM INFECTUM.—In Roman 
law, damage not yet committed, but threatened 
or impending. A preventive interdict might be 
obtained to prevent such damage from happen¬ 
ing ; and it was treated as a quasi-delict, because 
of the imminence of the danger. 

DAMNUM REI AMISSiE.—A loss 
arising from a payment made by a party in con¬ 
sequence of an error of law. 

DAN.—Anciently the better sort of men in 
England had this title; so the Spanish Don . 
The old term of honor for men, as we now say 
Master or Master.— Wharton. 
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DANBQBLT, DANEQELD, or DAN- 
EGOLD. —A tribute of Is., and afterwards of 
2s., upon every hide of lnnd through the realm, 
levied by the Anglo-Saxons, for maintaining 
such a number of forces as were thought suffi¬ 
cient to clear the British seas of Danish pirates, 
who greatly annoyed the coasts. It continued 
a tax until the time of Stephen, and was one of 
the rights of the crown.— Wharton. 

DANELAGE. —The Danish Law, which 
was principally maintained in the midland coun¬ 
ties, and also on the eastern coast (the parts most 
exposed to the visits of that piratical people) 
while the Danes had sway in England.— Whar¬ 
ton. 

Danger, (synonymous with “peril”). 8 Serg. 
& R. (Pa.) 533, 539. 

Danger of the seas, (in a bill of lading). 
6 Am. L. Reg. 504. 

DANGERIA. —A money payment, made 
by forest-tenants, that they might have liberty to 
plough and sow in time of pannage, or mast 
feeding.— Manw. 

Dangerous, (in a covenant). 50 Barb. (N. 
Y.) 135 ; 45 N. Y. 499. 

DANGEROUS GOODS. —Under the 
Carriage and Deposit of Dangerous Goods Act, 
1866 (29 and 30 Viet. c. 69), it is required that 
all goods of a dangerous character (petroleum, 
nitro-glycerine, and the like), delivered to any 
warehouseman or carrier, or sent by any railway 
or ship, shall be distinctly marked “ dangerous,” 
and also notified as such to the warehouseman or 
carrier, subject to fine (£500) or imprisonment 
(two years), and subject also to forfeiture of the 
goods. And by the Petroleum Act, 1871 (34 
and 35 Viet. c. 105), numerous very special pro¬ 
visions are made for the carriage of petroleum 
(as defined in section 3 of the act), and for the 
storage of same; and a search-warrant may be 
granted by any court of summary jurisdiction 
upon a sworn information of reasonable suspi¬ 
cion that petroleum is being carried or stored 
contrary to the act. The Tramways Act, 1870 
(33 and 34 Viet. c. 75), section 53, provides 
similar (but additional) regulations for the car¬ 
riage of dangerous goods by tram. And with 
regard to the carriage thereof by ships, the Mer¬ 
chant Shipping Act, 1873 (36 and 37 Viet. c. 
85), enacts a penalty of £100 for carrying dan¬ 
gerous goods (as defined by section 23), unless 
the same are marked on the outside, and notified 
bs such ; and the goods may be thrown over¬ 
board, oi forfeited to the crown, for any viola¬ 
tion of the act. See Kay’s Shipmasters, 278- 
280.— Brown. 

Dangerous weapon, (in an indictment). 23 

- (whut is). 1 Baldw. (U. S.) 78, 99 ; 2 

Curt. (U. S.) 241, 243; .3 Wash. (U. S.) 440, 
442; 119 Mass. 342, 347. 

Dangers op the lake, (in a contract). 7 
Hill (N. Y.) 292 ; 19 Wend. (N. Y.) 329, 332. 

Dangers ofr the navigation, (in an agree¬ 
ment). 9 Watts (Pa) 87, 89. 


Dangers of the river, (in a bill of lading-). 
20 Miss. 599; 1 Murph. (N. C.) 417; 4 Ohio 
St. 362, 373; 8 Serg. & R. (Pa.) 533, 538; 5 
Yerg. (Tenn.) 71; 2 Wheel. Am. C. L. 549 

DANGERS OP THE SEA.- See 
Perils of the Sea. 

Dangers of the sea, (in a bill of lading). 3 
Yr. (N. J.) 320. 

- (in a bond). 2 Wash. (U. S.) 366. 

Dangers of the seas, (in a bill of lading). 
4 Vr. (N. J.) 543; 52 Barb. (]S T . Y.) 489. " 

-- (in a charter party ). 2 Curt. (U. S.) 8. 

- (in a contract). 6 Cow. (N. Y.) 266. 

DANISM.—The act of lending money on 
usury. 

/ 

DARIFER.—A steward either of a king or 
lord.— SpeL Gloss. 

DARE.—In the civil law, o transfer prop¬ 
erty. When this transfer is made in order to 
discharge a debt, it is dcitio solvendi animo * 
when in order to receive an equivalent, to create 
an obligation, it is dcitio contrahendi animo / 
lastly, when made donandi animo, from mere 
liberality, it is a gift, clono datio. 

DARE AD REMANENTIAM. — To 

give away in fee, or forever. 

DARRAIGN.—To clear a legal account; 
to answer an accusation ; to settle a controversy 

DARREIN.—This is Norman-French for 
“last.” See Assize of Darrein Present¬ 
ment ; Puis Darrein Continuance. 

DARREIN SEISIN. — A plea by the 
tenant in a writ of right.— Bouvier. 

DATA. —Grounds whereon to proceed; 
facts from which to draw a conclusion. 

DATE. — See Deed. 

Date, (in a statute). Chit. Bills 206. 

- (in stamp act). 2 Barn. & C. 10. 

-(of a hill of exchange). 2 Stark. 558 

- (of a bond). 1 Gr. (N. J.) 313; 9 

Cow. (X. Y.) 255; 2 Salk. 462, 463. 

- (of a deed). 2 Johns. (N. Y.) 230; 

4 Barn. & C. 908, 911; 7 Dowl. & By. 507, 510; 

3 Salk. 120. 

- (necessity of, in state of demand). 1 

South. (N. J.) 92. 

- (to return on mandamus). 3 Halst. 

(N. J.) 136. 

Date, prior in, (means prior in time). 3 
Day (Conn.) 58, 66. 

DATION. —A civil law term for the act of 
giving something, not as a gift (donation), but 
the giving something without any liberality, as 
the giving of an office. 

DATION EN PAIEMENT.—A giving 
of something other than money in payment of a 
debt. 
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DATIVE. 

DATIVE, or DATIF’That which may 
bo civ on or disposed ot at will tuul pleasure. 

DATUM.—A first principle; a thing given ; 
a date. 

Dat.ur digniori: It is given to the more 
worthy. 2 Yentr. 268. 

DAUGHTER. —An immediate female 

descendant. 

Daughter, (in a will). L. R. 1 Ch. D. 644; 

DAUGHTER - IN - LAW.—The wife 
of one’s son. 

DAUPHIN.—The title of the eldest son of 
the king of France. Disused since 1830. 

DAY.— 

I 1. According to Coke, days are either 
natural or artificial. The natural day con¬ 
sists of twenty-four hours, and includes the 
solar day and the lunar day, which are 
artificial days. The solar day is from the 
rising to the setting of the sun ; the lunar 
day. or night, is from the setting to the 
rising of the sun. (Co. Litt. 135a. In the 
old practice at common law, day had 
several technical meanings, as to which 
see Co. Litt. 134 b; 3 Bl. Coni. 277, 316; and 
Continuance. See , also , Days of Grace; 
Without Day.) In the definition of burg¬ 
lary, however, night generally means the 
time between 9 p. m. and 6 a. m. 

\ 2. In the space of a day all the twenty- 
four hours are usually reckoned ; the law 
generally rejecting all fractions of a day, 
in order to avoid disputes. Therefore, if 
I am bound to pay money on any certain 
day, I discharge the obligation if I pay it 
before twelve o’clock at night, after which 
the following day commences. 2 Bl. Com. 
141; 1 Id. 463 n. (17). 

I 3. In some cases, however, fractions 
of a day are taken into account: thus, 
bills of sale and chattel mortgages com¬ 
prising the same chattels have priority in 
the order of the date of their registration, 
though they may be registered on the 
same day. See Dies ; Month ; Time ; Year. 

Day, (defined). 8 Barb. (N. Y.) 385: 1 
Com. Dig. 6*29; 2 Chit. Bl. Com. 141, n. 3. 

- (fraction of). Penn. (N. J.) 57: 1 

Cor (N. Y.) 594; 11 How. (N. Y.) Pr. 193; 
1 Nott A M. (S. C.) 405; 5 Humph. (Tenn.) 
619; 4 Wheel. Am. C. L. 126. 

-(in a lease). 24 Barb. (N. Y.) 9. 


Day, (in a statute). 15 Mass. 188, 192, 225 jj 
4 Pick. (Mass.) 354; 28 Barb. (N. Y.) 284; 12 
N. Y. Week. Dig. 545. 

-(in computation of time). 13 B. Monr. 

(Ky.) 460; 16 Pa. St. 14, 15; 15 Ves. 248, 254. 

-- (nautical, when commences). 2 Cab 

(N. Y.) 111. 

DAY-BOOK. —A tradesman’s account 
book ; a book in which all the occurrences 
of the day are set down. Being usually a 
book of original entries, it is admissible 
in evidence in proof of the transactions 
entered in it. 

DAY IN BANC.—The return day of 
writs. 

Day, Lord’s, (in a statute). 4 Mass. 462, 
465 ; 8 Pick. (Mass.) 234. 

Day of the date, (in a lease). Co. Litt. 
46b, n. (8); Cro. Jac. 258. 

Day of trial, (in a code). 6 Eich. (S. C.) 
342, 344. 

DAY RULE, or DAY WRIT.—A 

permission granted to the prisoner to go out of 
the prison, for the purpose of transacting his 
business, as to hear a case in which he is con¬ 
cerned at the assizes, Ac. Abolished by 5 and 6 
Viet. c. 22, \ 12. 

DAY TO SHOW CAUSE.—Under 
the practice of the Chancery Division of the 
English High Court, where an infant is defend¬ 
ant to a suit or action in which his inheritance 
is concerned, and a decree or judgment is made 
against him, he has in general a day given him 
after attaining twenty-one, to show cause against 
the decree or judgment; for this purpose a sub¬ 
poena is served upon him on his coming of age, 
requiring him to show cause against the decree, 
Ac.; if he does not do so, he is bound by it. 
The necessity for this proceeding has been taken 
away in some cases by statute. Dan. Ch. Pr. 
71, 151; Forms 880; Fish. Mort. 1084 et seq.; 
2 Geo. IV. and 1 Will. IV. c. 47; Trustee Acts, 
1850 and 1852. See Demur, £ 2. 

Day’s work, (what constitutes) 62 Me. 526, 
527. 

DAYERIA.—A dairy.— Cowell . 

DAYLIGHT. —That portion of time 
before sunrise, and after sunset, which ia 
accounted part of the day (as distinguished 
from night), in defining the offence of burg¬ 
lary. 4 Bl. Com. 224; Cro. Jac. 106.— Bur- 
rill. 

Days, (computation of). 24 Ind. 194; 12 
Iowa 186, 189; 5 Wend. (N. Y.) 137, 138; 9 
Bam. A C. 134, 144; 1 Chit. Gen. Pr. 578; 5 
Moo. A P. 526, 533 ; 15 Ves. 248, 254. 

--(in a statute). 53 Ill. 87 ; 46 Mo. 17. 

- (means “working-days”). 3 Chit, 

Com. L. 426-7 ; 3 Esp. N. P. 121, 123. 
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Days, (within which to file plea). South. 
(N. J.) 323. 

Days clear, (defined). 3 Bam. & Aid. 581. 

Days, entire, (in statute as to service of pro¬ 
cess). 3 Halst. (N. J.) 303. 

-(what includes). 14 East 537. 

Days, in sixty, (in a promissory note). 8 
Mass. 453, 455. 

DAYS OP GRACE. —Days allowed 
for making a payment or doing some other 
act after the time limited for that purpose 
has expired. Thus, insurance companies 
commonly allow a certain time for the 
payment of overdue premiums before for¬ 
feiting the policy. Formerly days of 
grace were granted in actions at the prayer 
of the plaintiff. Co. Litt. 134 b. 

\ 2. In the law of bills of exchange, days 
of grace are a period allowed in many 
countries to the drawee or acceptor of a 
bill of exchange to pay the bill after the 
due date, originally as a favor, but now as 
a matter of right. The number of these 
days varies in different countries: in Eng¬ 
land, and in most of the United States, it 
is three; hence, if a bill or note falls due 
on the 11th June, the acceptor or maker is 
not bound to pay it until the 14th. Days 
of grace are not allowed in the case of 
bills, notes or drafts payable on demand 
or at sight. Byles Bills 205. 

Days of the week, (courts will take notice 
of). 2 Chit. PI. 240. 

Days running, (in a bill of lading). 2 Car. 
& P.601. 

DAYSMAN.— An arbitrator, umpire or 
elected judge.— Cowell . 

Daytime, (defined). 9 Mass. 154. 

- (in a bond). 9 Mass. 151. 

-(what is). 1 Car. & P. 297, 298. 

- ( when it commences and ends). 1 Chit. 

Gen. Pr. 403. 

DAYWERE OF LAND.—As much 
arable land as would be ploughed up in one 
day’s work.— Cowell. 

DE.—Of; by ; from ; out of; affecting ; con¬ 
cerning ; respecting. Principally used in such 
phrases as— 

DE ADMENSURATIONE. — Of ad¬ 
measurement. Thus, de admensuratione dotis , 
was a writ for the admeasurement of dower, and 
de admensuratione pastures was a writ for the ad¬ 
measurement of pasture. See Admeasure¬ 
ment. 

DE ADVISAMENTO CONSILII 
NOSTRI.—With (or by) the advice of our | 


council. Found in old writs of summons to par 
liament. 

DE AESTIMATO.—In Roman law, one 
of the innominate contracts, and in effect a sale 
of land or goods at a price fixed (aestimato) } and 
guaranteed by some third party, who undertook 
to find a purchaser. 

DE JETATE PROBANDA.—For prov¬ 
ing age. A writ which formerly lay to summon 
a jury in order to determine the age of the heir 
of a tenant in capite who claimed his estate as 
being of full age.— F. N. B. 257 ; Reg. Grig. 
294. 

DE ALLOCATIONS FACIENDA.— 

See Allocatione Facienda. 

DE ALTO ET BASSO.— See Alto et 
Basso. 

DE AMBITU.—Of obtaining a place by 
bribery. 

DE ANNUA PENSIONE.—A writ of 
annual pension by which the king, having an 
annual pension due him from an abbot or prior 
for any of his chaplains, demands it of the said 
abbot or prior for the person named in the writ. 
— F. N. B. 231. 

DE ANNUO REDITU.—For a yearly 
rent. A writ to recover an annuity, no matter 
how payable, in goods or money. 2 Reeves 
Hist. Eng. Law 258. 

DE APOSTATA CAPIENDO. —See 
Apostata Capiendo. 

DE ARBITRATIONS FACTA.—A 

writ issued when an action was brought for a 
cause already settled by arbitration. 

DE ARRESTANDIS BONIS NE 
DISSIPENTUR.— See Arrestandis Bonis, 
&c. 

DE ARRESTANDO IPSUM QUI 
PECUNIAM RECEPIT.— A writ which 
lay for the arrest of one who had taken the 
king’s money to serve in the war, and hid him¬ 
self to escape going.— Reg. Orig. 24 b. 

DE ARTE ET PARTE.— See Art and 
Part. 

DE ASSISA CONTINU AND A. —See 
Assisa. 

DE ASSISA PROROGANDA.— See 

Assisa. 

DE ATTORNATO RECIPIENDO.— 

A writ which lay to the judges of a court, 
requiring them to receive and admit an attorney 
for a party.— Reg. Orig . 172; F. N. B. 156. 

DE AUDIENDO ET TERMI- 
NANDO.—For hearing and determining; 
to hear and determine. A writ or commission 


PK AVKRIIS. 


DE CONTUMACE, 


rj n ,"i 0l l to (Wia'm justices, to hear anti determine 
t*:tsos of heinous misdemeanor, trespass, riotous 
Pixel.'h of the peaue, &c.— Fcg. Orig. 123; F. A. 
ff.UO. 

DE AVERIIS CAPTIS IN WITH¬ 
ERNAM.— Sy Avkkiis Captis, Ac. 


DE AVERIIS REPLEGIANDIS — 

\ writ to replevy beasts. 3 Bl. Com. 149. 


DE CAUTIONE ADMITTENDA.— 

See Cautione Admittenda. 

DE CERTIFICANDO.— A writ require 
ing a thing to be certified. A kind of cer¬ 
tiorari.— Jtcg. Ong. 151, 162. 

DE CERTIOR.ANDO.—A writ directed 
to the sherillj requiring liim to certify to a par¬ 
ticular fact.— Reg. Orig . 24. 


DE AVERIIS RETORN ANDIS.— 

For returning cattle. A term used of the 
pledges in the"old action of replevin. 2 Reeves 
Hist. Eng. Law 177. 

DE BENE ESSE.—To do a thing 
de bene esse is to do it provisionally or 
in anticipation of the occasion when it 
may be needed. Thus, “ in certain cases, 
the courts will allow evidence to be taken 
out of the regular course, in order to pre¬ 
vent the evidence being lost by the death 
or the absence of the witness. This is 
called 1 taking evidence de bene esse } 7 and 
is looked upon as a temporary and condi¬ 
tional examination, to be used only in 
case the witness cannot afterwards be 
examined in the suit in the regular way.” 
Hunt. Eq. 75 ; Haynes Eq. 183; Mitf. PI. 
52, 149. 

DE BIEN ET DE MAL.— See Bono et 
Malo. 

DE BONIS ASPORTATIS. — See 
Trespass. 

DE BONIS NON.— See Administra¬ 
tion, \ 3; Grant. 

DE BONIS NON AMOVENDIS.— 

See Bonis non Amovendis. 

DE BONIS PROPRIIS.—Of a person’s 
own goods. A term for a judgment against a 
personal representative or trustee which awards 
execution against his own individual property. 

DE BONIS TESTATORIS.—Of a tes¬ 
tator’s goods. A term for a judgment against a 
personal representative which awards execution 
against the property of the intestate or testator. 

DE BONO ET MALO. — See - Bono et 
Malo. 

DE C.33TERO.—Henceforth. 

DE CALCETO REPARENDO —An 
old writ for repairing a causeway.— Reg. Orig . 
154. 

DE CATALLIS REDDENDIS.— See 
Catax-lis Reddendis. 


DE CHAMPERTIA.—A writ directed to 
the justices of the king’s bench, requiring them 
to enforce the statute against champerty.— Reg . 
Orig. lbS ; F. N. B. 172. 

DE CHARTIS REDDENDIS. — For 
redelivering charters. A writ of detinue of 
charters.— Reg. Orig. 159 ; F. N. B. 138. 

DE CHIMINO.—A writ for the enforce¬ 
ment of a right of way.— Reg. Orig. 155. 

DE CLAMIA ADMITTENDA IN 
ITINERE PER ATTORNATUM.—See 

Clamia Admittenda, &c. 

DE CLERICO ADMITTENDO.— See 

Admittendo Clerico. 

DE CLERICO CONVICTO DELIB- 
ERANDO.— See Clerico Convicto, &c. 

DE CLERICO INFRA SACROS 
ORDINES CONSTITUTO NON ELI- 
G-ENDO IN OFFICIUM.— See Clerico 

, Infra Sacros, &c. 

DE COMMUNI DIVIDENDO.— See 

COMMUNI DlVIDENDO. 

DE COMPUTO.— See Computo. 

DE C 9 N 9 ILIO CURIJE.—By the ad¬ 
vice (or direction) of the court. 

DE CONSANGUINEO, and DE 
CONS ANG-UINIT ATE. Writs of coeia- 
age (q. v.) 

DE CONSPIRATIONE.— See Conspi- 
ratione. 

DE CONSUETUDINIBUS ET SER- 
VITIIS.— See Consuetudinibus, &c. 

DE CONTRIBUTION FACIENDA. 

— See Contributions Facienda. 

DE CONTUMACE CAPIENDO.— 

For arresting a contumacious person. A writ 
issued out of the Petty Bag Office ( 9 . v.) on a 
significavit ( 9 . v.) from an ecclesiastical court, for 
the enforcement of a decree pronounced by that 
court. It is addressed to the sheriff, and direct* 
the arrest of the person who refuses to obey the 
decree. Stats. 53 Geo. III. c. 127 ; 2 and 3 Will. 
IV. c. 93; 3 and 4 Viet. c. 93 ; Phillim. Ecc* L. 
1261, 1417 ; Hudson v. Tooth, 2 P. D. 125. 
Contumacy. 



DE CONTENT IONE. (342) 


DE EXECUTIONE. 


DE CONVENTIONE.— See CONVEN¬ 
TIONE. 

DE COPIA LIBELLI DELIBER- 
ANDA.— See Copia Libelli, &c. 

DE GORONATORE ELIGENDO— 
DE CORONATORE EXONERANDO. 

—See CORONATORE, &C. 

DE CORPORE COMITATUS.—From 
the body of the county. See Body op a 
County. 

DE CORRODIO HABENDO.—A writ 
to obtain a corody ( q . v .)— Beg, Orig. 264. 


lessor, reversioner, remainderman or stranger 
who had ousted him during his term. At first 
only damages for the ouster were claimed, after¬ 
wards a recovery of the balance of the term was 
obtainable, and thus this writ finally became the 
foundation of the modern action of ejectment.— 
Beg. Orig. 227 b. 

DE ESC^ETA.—A writ of escheat, which 
lay for the lord to recover the land where the 
tenant died without an heir.— Orig . 164 b. 

DE ESCAMBIO MONETAE.—A writ 
which anciently lay to enable a merchant to 
issue a bill of exchange.— Beg. Orig. 194. 


DE CURIA CLAUDENDA.-A writ 


to compel a defendant to enclose his court, or 
land about his house, where its being left open 
was an injury to plaintiff’s freehold.— Beg. Orig. 


155. 


DE ESSENDO QUIETUM DE 
TOLONIO.—A writ which lay for those 
who were by privilege free from the payment 
of toll, on their being molested therein.— F. N. 
B. 226 ; Beg. Orig . 258 b. 


DE CURSU, PROCEEDINGS.—The 

formal proceedings in an action, as opposed to 
those incidental proceedings that may be taken 
therein on summons, petition, or motion, all 
which latter are called summary proceedings. 


DE ESSONIO DE MALO LECTI.— 

A writ which issued upon an essoign of malum 
lecti being cast, to examine whether the party 
was in fact sick, or not.— Beg. Orig. 8 b. See 
Essoign. 


DE DEBITO.—A writ of debt 
139. 


,— Beg. Orig. 


DE DECEPTIONE.—A writ of deceit 
which lay against one who acted in the name of 
another whereby the latter was damnified and 
deceived.— Beg. Orig. 112. 


DE DEONERANDA PRO RATA 
PORTIONIS.—A writ that lay where one 
was distrained for rent that ought to be paid by 
others proportionally with him.— F. N. B. 234; 
Termes de la Ley. 


DE DIE IN DIEM.—From day to day.— 

Bract. 205 b. 

DE DOMO REPARANDA.—A writ 
which lay for one tenant-in-common to compel 
his co-tenant to contribute towards the repair of 
the common property. 

DE DONIS.— See Estate Tail. 

DE DOTE ASSIGNANDA.—A writ 
by which the widow of a tenant in capite could 
compel the king’s escheator to assign her dower. 
— F. N. B. 263. 


DE DOTE UNDE NIHIL HABET.— 

A writ of dower which lay for a widow to whom 
no part of her dower had been assigned. 


DE EJECTIONE CUSTODLE.— A 
writ which lay for a guardian who had been 
forcibly ejected from his wardship.— Beg . Orig . 
162 . 

DE EJECTIONS FIRM^S.—A writ 
which lay for a tenant for years against the 


DE ESTOVERIIS HABENDIS. —A 

writ which lay for a wife divorced from bed and 
board, to enable her to recover her alimony or 
estovers. 1 Bl. Com. 441. 

t 

DE ESTREPAMENTO.—A writ whic h 
lay to prevent or stay waste by a tenant, during 
the pendency of a suit against him to recover 
the lands.— Beg. Orig. 76 b; F. N. B. 60. See 
Esther eme nt. 

DE EXCOMMUNICATO CAPI¬ 
ENDO.—A writ issuing out of chancery and 
directed to the sheriff commanding him to 
arrest and imprison a person who has been o_\ 
communicated. Phillim. Ecc. L. 1404 et seq. ; 
Stat. 5 Eliz. c. 23. See De Contumace Capi¬ 
endo ; Excommunication ; Significavit. 

DE EXCOMMUNICATO DELIBE- 
RANDO.-A writ for the delivery of an ex¬ 
communicated person from prison, where satis¬ 
faction had been made to the church.— Reg. 
Or ig. 65 b ; F. N. B. 63 a. 

DE EXCOMMUNICATO RECAPI- 
ENDO.—A writ for retaking an excommuni¬ 
cated person, who had been liberated from prison 
without making satisfaction to the church, or 
giving security.— Beg. Orig. 67. 

DE EXECUTIONE FACIENDA IN 
WITHERNAMIUM.—A writ for making 
execution in withernam.— Beg. Orig. 82 b. See 
Capias in Withernam, 

DE EXECUTIONE JUDICIL— A writ 
directed to a sheriff or bailiff, commanding him 
to do execution upon a judgment.— Beg . Orig. 
18; F. N. B. 20. 



PE EXEMPLIFICATIONE. (343) 


DE IIJEREDE. 


DE EXEMPLIFICATIONS.—A writ 
granted to obtain the exemplification of an 
original.— Reg. Orig. 290 b. 


DE FALSO JUDICIO.—A writ of false 
judgment. — Reg. Orig. 15. See Writ of False 
Judgment. 


DE EXONERATIONS SECT7E.—A 
writ which lay for the king’s ward to be dis¬ 
charged of all suit to the county court, hundred, 
leet, i r court baron, during the time of his 
wardship.— F. X. B. 15S. 

DE EXPENSIS CIVIUM ET BUR- 
G-ENSIUM.—An obsolete writ addressed to 
the sheriff to levy the expenses of every citizen 
and burgess of parliament. 4 Inst. 46. 

DE EXPENSIS MILITUM.—A writ 
directed to the sheriff to levy the expenses of 
the knights of the shire for attendance in par¬ 
liament.— Reg. Orig. 191 b, 192. 


De fide et officio judicis non recipi- 
tur quaestio; eed de scientia, sive 
error sit juris aut facti : A question can¬ 
not be admitted as to the good faith and honesty 
of a judge; but otherwise concerning his knowl¬ 
edge, whether he be mistaken as to the law or 
the fact. It is an ancient rule that a judge of 
record is not liable to an action for anything done 
by him in his judicial character. This immunity 
is given for the public good and the advancement 
of justice ; for it is obvious that to administer law 
properly, the judge should be free iu thought and 
independent in character. A judge, however, is 
not excused for neglect of duty or misconduct, or 
d fortiori for corruption. 


DE FACTO. —In fact, opposed to de 
jure , of right. An officer de facto is one 
actually exercising the functions of the 
office, as opposed to one de jure merely, 
who, although having the lawful right to 
the office, has either been ousted from, or 
never actually taken, the possession of the 
office. The Stat. 11 Hen. VII. c. 1 , enacts 
that no person serving the king for the 
time being in his wars shall be convicted 
or attaint of high treason for so doing. 
The intention was to protect persons serv¬ 
ing the king de facto against punishment 
or forfeitures imposed by the king de jure 
on his recovering the kingdom. 


3 Wheel. Am. C. L. 


De facto, (defined). 

444. 

(distinguished from “de jure”). 


73 


X. C. 546, 550. 

De facto acts, (of officers are valid). 7 
Wheel. Am. C. L. 142, 305. 

De facto contract, (defined). 74 N. Y. 
568, 575. 

De facto corporation, (distinguished from 
“de jure”). Saxt. (X. J.) 369. 

De facto governments, (what are). 6 Otto 
(U. S.) 177, 185; 43 Ala. 204; 42 Miss. 651, 703. 

De facto marriage, (what is). 4 Pick. 

(Mass, i 220, 221. 

De facto officer, (defined). 17 Conn. 585, 
588; 38 Id. 449, 454; 69 Ill. 523; 37 Me. 423, 
428 ; 48 Id. 79 ; 71 Id. 207, 210; 1 Hall (N. Y.) 
198; 8 How. (X. Y.) Pr. 363; 7 Johns. (N. Y.) 
549; 9 Id. 135; 24 Wend. (N. Y.) 520, 539: 
7 Jones (X. C.) L. 107, 113; 73 N. C. 546, 550: 
55 Pa. St. 468, 472. 

-(who is). 6 Conn. 428, 435; 3 Bush 

(Kv.) 14, 17; 3 N. H. 408, 413; 5 Wend. 
(N. Y.) 231, 234; 9 Id. 35, 36, 414; 2 Rawle 
(Pa.) 139, 140; 11 Serg. & R. (Pa.) 411, 414; 2 
Atk. 482 ; Str. 1090. 

_- ('who is not). South. (N. J.) 398; 6 

East 356, 368. 

De facto owner, (defined). 57 Ala. 510. 
De falre echelle, (in a policy of marine 
insurance). 14 Wend. (N. Y.) 399, 491. 


DE FINE CAPIENDO PRO TER¬ 
RIS.—A writ which lay for a juror who had 
been attainted forgiving a false verdict, to enable 
him to obtain the release of his person, lands and 
goods, on the payment of a certain fine to the 
king.— Reg. Orig. 232. 

DE FINE NON CAPIENDO PRO 
PULCHRE PLACITANDO.—A writ pro¬ 
hibiting the taking of fines for beanpleader.— 
Reg. Orig. 179. See Beaupleader. 

DE FINE PRO REDISSEISIN A 
CAPIENDO.—A writ which lay to obtain the 
release of one imprisoned for a redisseisin, on 
payment of a fine.— Reg . Orig. 222 b. 

DE FORISFACTURAjVEARITAGTI. 

—A writ of forfeiture of marriage.— Reg. Orig. 
163, 164. 

DE FRANG-ENTIBUS PRISONAM. 

—The name of the Statute 1 Ed. II. st. 2 , which 
enacts that no person shall have judgment of life 
or member for breaking prison, unless committed 
for some capital offence. 

DE GESTU ET FAMA.-An ancient 
writ which lay in cases where the conduct and 
reputation of a person were impeached. 

De gratia epeciali certa scientia et 
mero motu, talis clausula non valet 
in his in quibus prsesumitur princi- 
pem esse ignorantem (1 Co. 53) : The 
clause “of our special grace, certain knowledge, 
and mere motion,” is of no avail in those things 
in which it is presumed that the prince was 
ignorant. 

De grossis arboribus decimse non 
dabuntur sed de sylvia csBdua deci- 
msB dabuntur (2 R. R. 123 ): Of whole trees, 
tithes are not given ; but of wood cut to be used, 
tithes are given. 

DE IL52REDE DELIBERANDO 
ILLI QUI HABET CUSTODIAM 
TERR.33.—A writ for the delivery of an heir 
to him who has wardship of the land. It was 
directed to the sheriff, commanding him to r^- 


DE ELEREDE. 


(344) 


DE LIBERATE. 


utre one that had the body of the ward to 
eliver him to the person whose M r ard he was 
by reason of his land.— Reg. Orig. 161. 

DE HJEREDE RAPTO ET ABDUC- 
TO.—A writ which anciently lay for a lord wlio ; 
having by right the wardship of his minor ten¬ 
ant, could not obtain his body, which had been 
carried away by another.— Reg. Orig. 163. 

DE HL®RE-TICO COMBURENDO.- 

An ancient writ which lay where a heretic had 
been convicted of heresy, had abjured, and again 
relapsed into heresy. 4 Bl. Com. 46. 

DE HOMAGIO RESPECTUANDO. 

*—A writ for respiting or postponing homage.— 
F. N. B. 269, A. 

DE HOMINE CAPTO IN WITH¬ 
ERNAM.—A writ which lay to take a man 
who had carried away a bondman or bondwoman 
into another country beyond the reach of a writ 
of replevin. 3 Bl. Com. 129. 

DE HOMINE REPLE GI AND O. —A 

writ to replevy a man out of prison, or out of the 
custody of a private person, upon security being 
given to the sheriff that the man shall be forth¬ 
coming to answer any charge against him.— F. 
N. B. 66 . This writ has been superseded by 
the writ of habeas corpus in most of the States, 
but has been recently in use in some of them. 
1 Kent Com. 404. n. * Mass. Gen. Stat. c. 144, 
\ 42 et seq. 

DE IDENTITATE NOMINIS. — A 

writ which lay for one arrested in a personal 
action and committed to prison under a mistake 
as to his identity, the proper defendant bearing 
the same name.— Reg. Orig . 194. 

DE IDIOTA INQUIRENDO.—A com¬ 
mon law writ to inquire whether a man be an 
idiot or not. It was tried by a jury of twelve 
men, and, if they found him pur us id iota, the 
profits of his lands and the custody of his person 
might have been granted by the sovereign to 
Borne subject who had interest enough to obtain 
them.— F. N.^B. 232. 

DE INCREMENTO.—Of increase. See 
Costs be Incremento. 

DE INGRESSTJ.—A writ of entry.— Reg. 
Orig. 227 b et seq. See Entry. 

DE INJURIA SUA PROPRIA 
ABSQUE TALI CAUSA (more com¬ 
pendiously called the traverse de injuria). — 
A species of traverse by replication in 
pleading, which varies from the common 
form, and which, though confined to par¬ 
ticular actions and to a particular stage of 
the pleadings, is of frequent occurrence in 
jurisdictions where the common law sys¬ 
tem of pleading prevails. It always ten¬ 
ders issue; but, on the other hand, differs 


(like many of the general issues) from the 
common form of a traverse, by denying in 
general and summary terms, and not in 
the words of the allegation traversed. 
This species of traverse occurs in the re¬ 
plication in actions of trespass, trespass on 
the case (including a species of assumpsit) 
and in the plea in bar in replevin, but is 
not used in any other stages of the plead¬ 
ings. 

DE INTRUSIONE. — A writ of intrusion ; 
where a stranger entered after the death of the 
tenant, to the injury of the reversioner.— Reg. 
Orig. 233 b. 

DE JUDICATO SOLVENDO.—For 

payment of the amount adjudged. In Scotch 
and admiralty law, bail to the action, or special 
bail. 

DE JUDICIO SISTL—For appearing in 
court. In Scotch and admiralty law, bail for a 
defendant’s appearance. 

DE JURE.—(1) Of or by right or law; 
rightful; lawful. (4 Bl. Com. 77.) A king or 
| officer de jure. A wife de jure. The opposite 
of de facto (q. v.) (2) Of right; as distinguished 

I from de gratia, of grace. (3) By or at law; 
according to law; as distinguished from de ccqui- 
tate , according to equity. 

De jure decimarum, originem du- 
cens de jure patronatus, tunc cog- 
nitio spectat at legem civilem, i. e. 
communem (Godb. 63): With regard to the 
right of tithes, deducing its origin from the 
right of the patron, then the cognizance of them 
belongs to the civil law—that is, the amnion 
law. 

De jure judicee, de facto juratores, 
respondent : The judges answer to the law, 
the jurors to the fact. 

DE LA PLUS BELLE-DOWER, 

where the wife was endowed with the fairest part 
of her husband’s estate. Being a consequence 
of the tenure by knight’s service, it is virtually 
abolished by the Statute 12 Car. II. c. 24, which 
converts those tenures into socage. 

DE LATERE.—From the side; on the 
side, collaterally; of collaterals. 

DE LEPROSO AMOVENDO, — A 
writ for removing a leper.— Reg . Orig . 267; F. 
N. B. 234, E. 

DE LIBERA FALDA.—A writ of free 
fold.— Reg . Orig . 155. 

DE LIBERA PISCARIA.—A writ of 

free fishery.— Reg. Orig . 155. 

DE LIBERATE ALLOCANDA,— S* 

Liberate. 


DE L1BER0. 


(345) 


DE NON. 


DE LIBERO PASSAOIO .—A writ of 
free passage.— Beg. Orig. 155. 

DE LIBERTATE PROBANDA—A 

writ which lay for such as, being demanded for 
villeins or niefs, oflered to prove themselves 
free.— Re< 7 . Orig. ST b; F. X. B. 77, F. 

DE LIBERT ATIBUS ALLOCAN- 
DIS. —A writ which lay, in various forms, for 
a citizen or burgess to obtain certain liberties, to 
which lie was entitled.— Beg. Orig. 262, 263 b; 
F. X. B. 229. 


from the place where it was passed. See Actoh 
Bitknell. 

De minimis non curat lex (Cro. Eliz. 
353): The law cares not about very trifling 
matters. This is a maxim of law and also of 
equity, intended to protect the court from inva¬ 
sions of its dignity, and the litigants from inva¬ 
sions upon one another. But the maxim Iuih 
little (if any) application to the inferior courts, 
the very object for which these courts were 
established having been and being to administer 
justice in matters of small amount. 


DE LICENTIA TRANSFRETAN- 

DI.—A 11 ancient writ directed to the wardens 
of a sea-port, commanding them to permit the 
persons therein named to cross the sea from such 
port, on certain conditions.— Beg. Orig. 193 b, 

DE LUNATICO INQUIRENDO. 

—A writ issued to the sheriff, commanding 
him to inquire into the condition of a per¬ 
son’s mind, i. e. whether he be a lunatic or 
not. See Lunacy. 

DE MAGNA ASSISA ELIGENDA. 

—A writ by which the grand assize was chosen 
and summoned.— Beg. Orig. S; F. N. B. 4. 

DE MAIjQ. —Of illness. This phrase was 
frequently used to designate several species of 
essoign \q. r.), such as de malo lecti , of illness in 
bed; de malo veniendi, of illness (or misfortune) 
in coming to the place where the court sat; de 
malo villa, of illness in the town where the court 
sat. 

DE MANUCAPTIARE, or MANU- 
CAPTIONE,—A writ commanding the sheriff 
to take sureties for a prisoner’s appearance, and 
to discharge him.— Beg . Orig. 268 b : F. N. B 
250. 


DE MA N UTENENDO.—A writ against 
one charged with maintenance ( q . r .)—Req Oriq 
182 b. 


De minimis non curat lex, (explained). 
4 Barb. (N. Y.) 620 ; 20 Id. 644 ; 4 Duer (N. Y.) 
599; 5 Hill (N. Y.) 170; 12 How. (N. Y.) Pr. 
223. 


DE MINIS.—A writ which lay to compel 
one who has threatened a person with personal 
violence or the destruction of his property, to 
the peace.— Beg. Orig. 88 b, 89 ; F. N. B. 
, 80. 


keep 
79, G 


DE MITTENDO TENOREM RE- 
CORDI. —A writ to send the tenor of a record, 
or to exemplify it under the great seal.— Beg. 
Orig. 220 b. 


DE MODERATA MISERICORDIA 
C APIEND A. —A writ which lay for one who 
was excessively amerced in a court not of record, 
directed to the lord of the court, or his bailiff, 
commanding him to take a moderate amerce¬ 
ment.— Reg. Orig. 80 b; F. N. B. 75, 76. 

DE MODO DECIMANDI. —See Modus 
Decimandi. 

De molendino de novo erecto non 
jacet prohibitio (Cro. Jac. 429): A prohi¬ 
bition lies not against a newly-erected mill. 

De morte hominis nulla est cunc- 
tatio long*a (Co. Litt. 134): Concerning the 
death of a man [in matters of life and death] 
no delay is long. 


DE MEDIETATE LINGU2E .—See 
Jury. 

DE MEDIO.—A writ in the nature of a 
writ of right, which lay for an under-tenant 
where, upon a subinfeudation, the mesne , or 
middle lord (the defendant in the writ), suffered 
the under-tenant, or tenant paravail, to be dis¬ 
trained upon by the lord paramount for the rent 
due him from the mesne lord.— Req . Oriq. 160* 
F. N. B. 135; Booth Beal Act. 136. ? 


DE MELIORIBUS DAMNIS.—Where 
the jury, by mistake, sever the damages between 
several defendants in an action of trespass the 
plaintiff may cure the defect by taking judgment 
de melioribua damn is against one, and entering a 
nolle prosequi as to the others. 1 Chit Arch 
Prac. (12 edit.) 461. 

DE MERCA T °RIBTJS.-The statute of 
tdward l., commonly called M Acton Burnell,” 


DE NATIVO HABENDO—A writ 
which lay for a lord directed to the sheriff com¬ 
manding him to apprehend a fugitive villein, 
and restore him, with all his chattels, to the 
lord.— Reg. Orig . 87 ; F. N. B. 77. 

De nomine proprio non est curan- 
dum cum in substantia non erretur; 
quia nomina mutabilia sunt, res au- 
tem immobile s (6 Co. 66): As to the 
proper name, it is not to be regarded where it 
errs not in substance; because names are change¬ 
able, but things immutable. 

De non apparentibus, et non exist- 
entibus, eadem est ratio (5 Co. 6) : As 
to things not apparent, and those not existing, 
the rule is the same. 

DE NON DECIMANDO.—A prescrip¬ 
tion de non decimando (sometimes inaccurately 
called a modus de non decimando , the word 


J)E NON. 


(346) 


DE RATIONABILI. 


modus in the phrase modus decimandi being erro¬ 
neously taken to mean prescription; the full 
name for a modus was prescription de modo 
decimandiy concerning the manner of tithing,) 
is a claim to be exempt from tithes and to pay 
no compensation in lieu of them. Such a pre¬ 
scription can only be set up by spiritual persons 
or by corporations or persons claiming under 
them, and formerly it was necessary to prove 
that the land in question had been immemorially 
exempt from tithes. (2 Bl. Com. 31.) But by 
the Slat. 2 and 3 Will. IV. c. 100, non-payment 
of tithes during a certain period (thirty years in 
some cases and sixty in others) is sufficient to 
establish a prescriptive exemption. As to tithes 
in lay lands, see Stat. 3 and 4 Will. IV. c. 27, 

i i- 

DE NON PROCEDENDO AD AS- 

SIS AM. —A writ forbidding the justices from 
holding an assize in a particular case.— Rea, 
Orig. 221. 

DE NON RESIDENTIA CLERICI 
REGIS. —An ancient writ where a parson was 
employed in the royal service, &c., to excuse 
and discharge him of non-residence. 2 Inst. 
264. 

DE NOVO.— Afresh; anew, See Venire 

DE NOVO. 

De nullo, quod est sua natura indi¬ 
visible, et divisionem non patitur, 
nullam partem babebit vidua, sed 
eatisfaciat ei ad valentiam (Co. Lilt. 
32): A widow shall have no part of that which 
in its own nature is indivisible, and is not sus¬ 
ceptible of division, but let the heir satisfy her 
with an equivalent. 

DE ODIO ET ATI A. —An obsolete writ 
which commanded the sheriff to inquire whether 
a prisoner charged with murder was committed 
on general cause of suspicion or merely propter 
odium et atiam, for hatred and ill-will, with a 
view, if the latter were found to be the case, of 
afterwards issuing another writ to admit him to 
bail. 1 Reeves Hist. Eng. Law 252 

DE ONERANDO PRO RATA 
PORTIONIS .—An ancient writ, where a 
person was distrained for rent which ought to be 
paid by others proportionably with him.— F. N 
B. 234; New Nat. Brev. 586. 

DE PARCO FRACTO. —A writ or 
action for damages caused by a pound-breach 
(q. v.) It has long been obsolete. Co. Litt. 47 b; 
3 Bl. Com. 146. 

DE PARTITIONE FACIENDA. —A 

writ which lay to make partition of lands or 
tenements held by several as coparceners, ten- 
ants-in-common, &c.—Reg. Orig. 76; F. N. B. 
61, R; 0. N. B. 142. 

DE PERAMBULATIONS FACI¬ 
ENDA. —A writ which lay to ascertain dis¬ 
puted or doubtful boundaries of lordships or 
towns, which was done by walking about, through 


or between them. It was directed to the sheriff, 
commanding him to go with twelve discreet and 
lawful knights of his county, to the land in 
question, and by their oath to cause a perambu¬ 
lation to be made between them, according to 
their respective metes and bounds.— Reg. Orig. 
157 b; F. N. B. 133, D. See Perambulation. 

DE PIGNORE SURREPTO FURTI, 
ACTIO.—A civil law action to recover a 
pledge stolen. 

DE PIPA VINI CARIANDA.—A 

writ of trespass for carrying a pipe of wine so 
carelessly that the contents were lost.— Reg. 
Orig. 110. 

DE PLEGIIS ACQUIETANDIS.—A 

writ that lay for a surety against his principal, 
where the latter did not pay the money at the 
appointed day, and the surety was compelled to 
pay it.— Reg. Orig. 158. 3 Reeves Hist. Eng 

Law 65. 

DE PONENDO SIGILLUM AD 
EXCEPTIONEM.—An old writ command¬ 
ing justices to affix their seal to exceptions taken 
before them.— Reg. Orig. 182. 

DE POST DISSEISINA.—A writ 
which lay for one, who, having recovered liis 
lands from a disseisor, was a second time dis¬ 
seised by him.— Reg. Orig. 20S. 

DE PR^jROGATIVA REGIS.—The 

Statute 17 Edw. II. st. 1, which enacts, in 
affirmance of the common law, that the king 
shall have ward of the lands of natural fools, 
taking the profits, without waste or destruction, 
and shall find them necessaries ; and after the 
death of such idiots, he shall render the estate 
to the heirs. This was in order to prevent such 
idiots from aliening their lands, and their heirs 
from being disinherited. 

DE PROCEDENDO IN ASSISA— 

A writ commanding the justices to proceed in 
an assize, the proceedings in which had been 
stayed.— Reg. Orig. 220. 

DE PROPRIETATE PROBANDA.— 

A writ to determine property in replevin, where 
the defendant claims title to the goods sought to 
be replevied.— Reg. Orig. 85 b. 

DE PROTECTIONE.— See Writ of 
Protection. 

DE QUIBUS SUR DISSEISIN.— 

An ancient writ of entry. 

DE QUOTA LITIS.—A civil law term 
for a contract by which one who has a difficult 
claim to recover, agrees with another to give 
him a part thereof for his services in recovering 
the claim. See Champerty. 

DE RATIONABILI BONORUM 

PARTE.—A writ anciently given to the wife 
and children of a decedent to recover their rea¬ 
sonable parts of his goods, which he could not 
bequeath away from them, 
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DE RATIONALIBUS DIVISIS.—A 
writ to determine the boundaries between the 
lands of two persons which lav in different 
towns, where one party complained ol encroach¬ 
ment.—/’. X B. 128, M. 3 Reeves Hist. Eng. 
Law 48. 

DE RECORDO ET PROCESSU 
MITTENDIS.—A kind of writ of error in 
former use.— Beg. Orig. 209. 

DE RECTO.—A writ of right (<p v.) — Reg. 
Orig . 1. 

DE RECTO DE ADVO C ATIONE.— 
A writ which lay to restore the right of present¬ 
ation to a benefice.— FN. B. 30, B. 

DE RECTO DE DOTE.—A writ of right 
of dower.— Beg. Orig. 3; F. N. B. 7, E. 

DE RECTO DE RATIONABILI 
PARTE.— See De Rationabili Bonorum 
1\\kte. 

DE REDISSEISINA.—A writ similar 

to the de post disseisina (q. v .)— Beg. Orig. 206 b. 

DE RE PAR ATIONE FACIENDA. 

—A writ bv which one tenant-in-common seeks 
to compel another to aid in repairing the prop¬ 
erty held in common. 8 Barn. & C. 269. 

DE REPLEGI ARE, or REPLEGI- 
ARI.—A writ of replevin.— F. Y. B. 68, D. 
See Replevin. 

DE RESCUSSU.—A writ which lay 
where cattle distrained, or persons under arrest, 
were rescued from those having them in charge. 
— Beg. Orig. 117, 118. 

DE RETORNO HABENDO.—A writ 
of execution issued in an action of replevin to 
compel the return of goods rightfully taken in 
distress and replevied. It seems to have fallen 
into disuse, the ordinary writ of delivery (5. v.j 
being sufficient. Woodf. Land. & T. 481. See 
Elongata; Replevin. 

DE SALVA GARDIA.—A writ of 
safeguard allowed to strangers seeking their 
rights in English courts, and apprehending vio¬ 
lence or injury to their persons or property.— 
Reg. Orig. 26. 

DE SALVO CONDUCTU.—A writ of 
safe conduct.— Beg. Orig. 25 b, 26. 

DE SCUTAGIO HABENDO.—A writ 

which lay against tenants by knight-service, to 
compel them to serve in the ware, or to pay 
escuage, i. e . a sum of money.— F. N. B. 83, C. 
It also lay for a tenant in capite who had already 
served in the army or paid his fine against those 
who held of him by knight-service.— Rea. Oriq. 
88 ; F. N. B. 83. 

DE SECT A AD MOLENDINTJM. — 
A writ for compelling the continuance of custom 
to a milL— Reg. Orig. 153; F. N. B . 122, M. 


DE SECUNDA SUPERONERA- 
TIONE.—A writ which lay where admeasure¬ 
ment of pasture had been made, and he who 
first surcharged the common, did so again, not 
withstanding the admeasurement.— Reg. Orig. 
157 ; F. N. B. 126, E. 

De similibus ad similia eadem ra¬ 
tion© procedendum eyt : From like to 
like we are to proceed by the same rule. 

De similibus idem est judicium (7 Co. 
18): In like cases the judgment is the same. 

DE SON TORT— See Executor. 

DE SON TORT DEMESNE.—These 
are words which were once commonly used in 
the replication to a defendant’s plea in an action 
of trespass quare clausum fregit, as thus : A. sues 
B., B. pleads that he committed the alleged tres¬ 
pass by the command of X.; A. replies that B. 
did it de son tort demesne , sans ceo que X. Ini com¬ 
mand modo et forma. The phrase amounted in 
effect to a traverse of the command which was 
attempted to be justified under. Since the cases 
of Trevelian v. Pyne (Salk. 107), and Chambers 
v. Donaldson (11 East 65), such a traverse has 
been permitted, without involving any implied 
admission in another of a title justifying the 
alleged command.— Brown. 

DE STATUTO MERCATORIO.— 

The writ of statute merchant.— Reg. Orig. 146 b. 
See Statute Merchant. 

DE STATUTO STAPULiE.—The writ 

of statute staple.— Reg. Orig. 151. 

DE SUPERSEDENDO. — A writ of 

supersedeas. Sec Supeiisdeas. 

DE TALLAGIO NON CONCEDEN- 

DO.—An informal statute (34 Edw. I.) reformu¬ 
lating illegality of taxation (for home purposes) 
without the consent of parliament. 

DE THEOLONIO.—A writ which lay for 
a person who was prevented from taking toll.— 
Reg. Orig. 103. 

DE TRANSGRESSIONE.—A writ of 
trespass. — Reg. Orig. 92. See Trespass. 

DE TRANSGRESSIONE, AD AU- 
DIENDUM ET TERMINANDUM.—A 

writ or commission for the hearing and deter¬ 
mining any outrage or misdemeanor. See Oyer 
and Terminer. 

DE UXORE RAPTA ET AB¬ 
DUCT A.—A writ which lay for a man whose 
wife had been ravished and carried away.— Reg. 
Orig. 97 ; F. N. B. 89. 

DE VASTO.—A writ which lay for him 
who had the immediate estate of inheritance in 
reversion or remainder, against the tenant for 
life, in dower, by curtesy, or for years, who had 
committed waste.— Reg. Orig. 72; Reg. JudL 
17 b; F. N. B. 55. See Waste. 
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DE VENTRE INSPICIENDO.-Where 

the widow of an owner of land is suspected of 
feigning herself with child in order to produce 
a supposititious heir to the estate, the heir pre¬ 
sumptive may have a writ de ventre inspiciendo , 
to examine whether she be with child or not; 
and if she be, to keep her under proper restraint 
until delivered. The writ appears to direct the 
sheriff to summon a jury of matrons for the pur¬ 
pose. (Co. Litt. 8 b, 123 b and notes ; 1 Bl. Com. 
456 ; Theaker’s Case, Cro. Jac. 685.) It is, how¬ 
ever, practically obsolete. The writ is also 
issued where a woman sentenced to death claims 
to be with child. 4 Bl. Com. 495. 

DE VI LAICA REMO VEND A.—For 

the removal of lay force. An obsolete writ, 
which seems to have been applicable where an 
incumbent was hindered or disturbed in his 
possession of the benefice. Phillim. Ecc. L. 
513 ; Ex parte Jenkins, L. R. 2 P. C. 258. 

DE VICINETO.—From the neighborli- i ni, 
or vicinage. (3 Bl. Com. 360.) A term applied 
to a jury. 

DE WARRANTIA CHARTS. — See 

Warrantia Chartje. 

DE WARRANTIA DIET—A writ that 
lay where a man had a day in any action to 
appear in proper person, and the king at that 
day, or before, employed him in some service, 
so that he could not appear at the day in court. 
It was directed to the justices, that they should 
not record him to be in default for his not 
appearing.— F. N. B. 17, A.; Te ernes de la Ley. 

DEACON.—(1) In ecclesiastical law, a 
minister or servant in the church, whose office 
is to assist the priest in divine service, and the 
distribution of the sacrament, &c. He may now 
perform any of the divine offices which a priest 
may, except only pronouncing the absolution and 
consecrating the sacrament of the Lord’s Supper. 
(2) A lay office in protestant churches other than 
the Church of England. 

Dead, absent, or otherwise incapable 
OF acting, (when includes disqualification). 
Wilberf. Stat. L. 186. 

DEAD BODY.—A corpse., A gaoler can¬ 
not detain the dead body of a person in his 
custody under a ca. sa. until the executors of the 
deceased person satisfy his pecuniary claims 
upon the deceased. ( Regina v. Fox, 2 Q. B. 246. 
See, also , Jones v. Ashburnham, 4 East 455.) To 
disinter a dead body fdr the purpose of dissec¬ 
tion is a misdemeanor punishable by statute in 
the several jurisdictions. 

DEAD BORN. —See Mortutjs Exitus. 

DEAD FREIGHT. —The unBupplied 
part of a cargo, or Che freight payable by 
a merchant, where he has not shipped a 
full cargo, for the part not shipped. 

Dead heads, (defined). Phil. (N. C.) L. 

21 , 22 . 


DEAD LETTERS. —Letters which 
have been transmitted by mail to their 
respective addresses and remain uncalled 
for and undelivered for a specified time, 
when they are sent to the “dead letter 
office,” opened, and, if of sufficient im¬ 
portance, returned to the writers. 

" DEAD MAN’S PART.—The remainder 
of an intestate’s moveables, besides that which 
of right belongs to his wife and children. This 
was formerly made use of in masses for the soul 
of the deceased; subsequently, the administra¬ 
tors applied it to their own use and benefit, until 
the 1 Jac. II. c. 17 subjected it to distribution 
amongst the next of kin. In Scotland the 
“dead’s part” of a man’s personalty is that part 
of which he is entitled to dispose by will.— 
Wharton. 

DEAD PLEDGE.— A mortgage of lands 
or goods. 

DEAD USE.—A future use. 

Dead weight, (in charter-party). 3 C. P. D. 
443. 

Dead without issue, (in a will). 1 Yes. 
Jr. 562, 563. 

Deadly weapon, (in a statute). 8 Bush 
(Ky.) 387. 

—— (what is). 1 Ired. (N. C.) L. 76, 87. 

- (wliat is not). 8 Ired. (N. C.) L. 407, 

412. 

DEAF AND DUMB. —A man that 
is born deaf, dumb and blind, is looked 
upon by the law as in the same state as 
an idiot, he being supposed incapable of 
any understanding. (1 Bl. Com. 304.) 
Nevertheless, a deaf and dumb person 
may be tried for felony, if the prisoner 
can be made to understand by means of 
signs. (1 Leach C. L. 102.) As to when 
he is a competent witness, see Tayl. Ev. 
$ 1248. 

DEAFFORESTED, or DISAFFOR¬ 
ESTED.—Discharged from being a forest, or 
freed and exempted from the forest laws. 17 
Car. I. c. 16. 

Deal or trade, (in bank charter). 8 Wheat. 
(U. S.) 338, 349. 

Deal, to, (defined). 17 Wend (N. Y.) 524, 
526. 

Dealer, (defined). 65 Me. 280, 284; 37 
Mich. 506, 507; 21 Vt. 484, 487. 

-(in a statute). II East 181; 2 T. R. 

381, 385. 

-- (in revenue law). 44 Ala. 29. 

Dealer and chapman, (in an affidavit). 2 
Yes. & B. 399, 400. 

Dearer in second-hand goods, (as used in 
city ordinance). 79 Ill. 178. 

Dealer in tobacco, (defined). 44 Ala. 29 
31. 
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Deauxo, (defined). 22 Wend. (N. Y.) 181, 

190. _ , , 

-* (in bankruptcy act). 17 Ch. D. 664. 

Dealing in goods, wares and merchan¬ 
dise, (\vhat is not'). 2 Ala. 451, 460. 

Dealing in lands, (wlnit is not). 11 Wis. 
334. 

Dealing, in the usual and ordinary 
course of trade and, (in a statute). 11 East 
128. 

Dealings, (defined). 3 Car. & P. 85 ; Moo. 
& M. 137. 

DEAN—DEAN AND CHAPTER.— 

Latin: rfrcamis. one set over ten monks or canons. 

The council of a bishop, who also assist in the 
celebration of divine service in his cathedral. 
The dean is the president of the council. The 
chapter consists of dignitaries ot the church 
called canons. (1 Bl. Com. 382; 2 Steph. Com. 
674; Stats. 3 and 4 Yict. c. 113; 35 and 36 
Viet. c. 8. See Archdeacon ; Bishop ; Conge 
d’elire. ) There are also other kinds of deans, 
such as rural deans {q. v.\ deans ot peculiars (of 
whom the Dean of Arches is one), honorary 
deans, such as the Dean of the Chapel Royal at 
3t, James’, and deans of provinces or deans of 
risk ops; the Bishop of London is dean of the 
province of Canterbury. Co. Litt. 95 a, n. (1). 
See Corporation, \ 5. 

DEAN OF ARCHES.—The chief judi¬ 
cial officer or ‘‘official principal” of the Arch¬ 
bishop of Canterbury. (Phillim. Ecc. L. 1203.) 
He is the judge of the Court of Arches ( q . v.) 
and is not really a dean in the modern sense of 
chat word. Id. 260. 

DEATH.— 

2 1. Civil and natural.—“ There is a 
death in deede [or natural death], and 
there is a civill death, or death in law, 
mors civilis and mors naturalist (Co. Litt. 
132a.) Civil death formerly took place in 
England, when a man was banished or 
abjured the realm by the process of the 
common law, or when a man became pro¬ 
fessed in religion, for on such an event 
happening his property devolved as if he 
were really dead (Litt. 2 200; 1 Bl. Com. 
132), and therefore grants of land for life 
were formerly made for the term of the 
man’s natural life. The doctrine of civil 
death in such cases is now abolished (Rex 
v . Lady Portington, 1 Salk. 162; Stat. 21 
Jac. I. c. 28), and also in the case of con¬ 
viction for treason or felony (see Attain¬ 
der) ; but it seems that it may still occur 
where a person is outlawed (Wms. Real 
Prop. 23), which still produces the effect 

* Debentures are of two classes. A. Debent¬ 
ures so called by the statutes under which they 
are issued: These are (1) Mortgage debentures, 
issued under the Mortgage Debenture Acts , 1865 


of attainder. See Civil Death; Commo- 
rientes ; Donatio Causa Mortis. 

2 2. In criminal law the punishment 
of death is inflicted in England and most 
of the States by hanging the offender by 
the neck until he is dead; but in a few 
States, under certain circumstances, the 
condemned person is shot. See Murder; 
Piracy ; Treason. 

2 3. Presumption of death. —Where 
a person has not been heard of for a cer¬ 
tain period, usually seven years, and his 
absence is not explainable, the law raises 
a prima fade presumption that he is dead 
(Row v. Hasland, 1 W. Bl. 406); but that 
presumption does not in any way fix the 
time of death, of which strict evidence 
must be given by the party who derives 
any interest therefrom. Doe v . Nepean, 
2 Sm. Lead. Cas. 510. 

DEATH-BED DEED.—A deed made 
during an illness of which the grantor after¬ 
wards died.— Bell Diet . 

Death, in case of, (in a will). 8 Com. Dig. 
436 ; 1 Russ. & M. 553; 1 Swanst. 161, 164. 

Death or disability, (in a statute). 3 
Dutch. (N. J.) 185. 

Deaths, in case of either of their, (in a 
will). 2 Keen 701, 703; 1 Younge & Coll. C. 
C. 492. 

DE ATHSMAN.—An executioner or hang¬ 
man ; he that executes the extreme penalty of 
the law. 

Debates, (synonymous with “ controversies ”). 

T iff A 

Debauch’ (defined). 8 Abb. (N. Y.) Pr. 
384, 389; 2 Hilt. (N. Y.) 323, 329. 

DEBENTURE * — Latin : debentwr . they 
[moneys) are due. The word with which certain ob¬ 
solete bonds given by the exchequer began.— Blount . 

2 1. In English law.— An instrument 
issued by a company or public body as 
security for a loan of money. It contains 
either expressly or impliedly a promise to 
pay the amount mentioned in it, and 
almost invariably creates a charge on the 
whole or part of the property of the com¬ 
pany or public body. A debenture gen¬ 
erally forms part of a series or issue of 
similar instruments, w r ith a provision that 
they shall all rank pari passu in proportion 
to their amounts. As to debentures gen¬ 
erally, see Cav. Sec. 267 et seq* 

and 1870. The object of these acts is to enable 
a company formed for the purpose of lending or 
borrowing money on real securities, to raise 
money by issuing debentures charged on the 
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5 2. In American law, a custom¬ 
house certificate gi-ven by the collector of 
the port to the exporter or importer of 
goods, entitling him, under certain circum¬ 
stances, to a drawback of duties paid on 
exported or imported goods. See Draw¬ 
back. 

securities for the time being in its possession, 
whether they belong to the company itself or to 
persons who have borrowed money of it. Pro¬ 
vision is made for the registration in the Land 
Registry (now regulated by the Land Transfer 
Act, 1875,) of the securities on which the debent¬ 
ures are to be charged, and for ascertaining 
their value; also for registering the debentures 
themselves, and for enabling a person who has 
borrowed money of the company to redeem his 
security notwithstanding that the company has 
made use of it by issuing debentures charged on 
it. (2) Local Loans Act .—Debentures issued 
by a local authority (e. g. an urban sanitary 
authority) pursuant to the Local Loans Act, 
1875, (repealing the County Debentures Act, 
1873.) The provisions of this act are made 
applicable to a local authority either by a 
special act of parliament incorporating its pro¬ 
visions, or by sanction of the Local Government 
Board. The security generally consists of a 
local rate, with or without other property. The 
amount of the debenture may be made payable 
either to the bearer or to a person named 
therein, his executors, administrators or assigns; 
the latter kind is called a “nominal debenture.” 
(3) Private Acts. —There are also numerous 
private or special acts of parliament authorizing 
the issue of debentures by the companies or 
public bodies to which they relate. The nature 
and incidents of such debentures, of course, 
depend on the statutory provisions in each case. 

B. Debentures, popularly so called, are of the 
following varieties: (1) Railway Debentures. — 
Mortgages issued by railway and other com¬ 
panies (incorporated by special act) under the 
Companies Clauses Acts, 1845 and 1863. Such 
debentures contain an assignment of the under¬ 
taking and receipts of the company, and not 
merely a charge on them. Debentures issued 
by railway companies are also subject to the 
Railway Companies Securities Act, 1866, and 
the Railway Companies Act, 1867. (Hodg. 
Rail. 118 el seq.; Cav. Sec. 281. See Debenture 
Stock.) (2) Commissioner s 7 Debentures. —Mort¬ 
gages issued by commissioners and similar bodies 
under the Commissioners Clauses Act, 1847. 
The provisions of this act are similar to those 
of the Companies Clauses Act, 1845. (Cav. 
Sec. 292.) (3) Companies Act, 1862.—Debentures 
of a company registered under the Companies 
Act, 1862, issued pursuant to express powers 
contained in the articles of nssociation. Such 
debentures vary in form and elicet according to 
the provisions of the articles and the skill of 
the draftsman, but they generally purport to 
create a charge on the whole or part of the 
property of the company, (In re Florence Land 
Co., Ex parte Moor, 10 Ch. D. 530; In re Colo¬ 
nial Trusts Corporation, 15 Ch. D. 465; see 


Debenture, (in a statute). 7 Q. B. D. 172 

DEBENTURE STOGK.—A stock or 
fund representing money borrowed by a com¬ 
pany or public body, in "England, and charged 
on the whole or part of its property. It differs 
from debentures chiefly in these respects: the 
title of each original holder appeal’s in a register, 
instead of being represented by an instrument 


Security ;) sometimes, however, so-called de¬ 
bentures are merely bonds or in the form of 
promissory notes. Crouch v. Credit Foncier of 
England, L. R. 8 Q. B. 374. 

Interest. —The payment of interest on debent¬ 
ures issued under statutory powers (i. e. debent¬ 
ures belonging to all the above classes except 
B. (3)) may be enforced by the judicial appoint¬ 
ment of a receiver to collect the income of the 
property and apply it in payment of the inter¬ 
est. See Receiver. 

Foreign. —Debentures issued by foreign or 
colonial governments cannot be enforced by 
legal proceedings in England. Twycross v. 
Dreyfus, 5 Ch. D. 605; Sloman v. New Zealand, 
1 C. P. D. 563. 

Negotiability.—The question whether a debent¬ 
ure is a negotiable instrument is sometimes one 
of difficulty. It seems clear that the varieties 
mentioned under A. ( 1 ), B. ( 1 ) and ( 2 ), and 
the nominal debentures mentioned under A. (2), 
are merely statutory mortgages, assignable in a 
particular form, and not negotiable. A debenture 
to bearer under A. (2), appears to be negotiable 
so far as the issuing authority is concerned, i. e,. 
the authority would be bound to pay the bearer 
without reference to his title; but it does not 
appear whether a person wrongfully in posses¬ 
sion of such a debenture could give a good title 
to a, bond fide purchaser as against the true owner. 
The question whether a debenture under B. (3) 
is or can be negotiable in the latter sense (t. e. as 
between the successive holders of it) must appar¬ 
ently be answered in the negative ; whether the 
holder of a particular debenture belonging to 
that class can claim the amount from the com¬ 
pany, irrespectively of any question between 
the company and a prior holder, depends on the 
form of the instrument and (in some cases) on 
the circumstances attending its issue. (See 
Crouch v. Credit Foncier, L. R. 8 Q. B. 374; In 
re Blakely Ordnance Co., L. R. 3 Ch. 154; Cav. 
Sec. 273.) Debentures of foreign governments 
may by usage of trade be negotiable instruments 
in the full sense of the term. Goodwin v. Robarts, 
L. R. 10 Ex. 76, 337. 

When pure personalty. —A debenture is within 
the Mortmain or Charitable Uses Act if it gives 
the holder an estate or interest in land, but not 
otherwise. A debenture issued under the Com¬ 
panies Clauses Acts (e. g. an ordinary railway 
debenture) does not give"the holder any interest 
in the land of the railway, nor the right to 
possess or manage the railway, but merely the 
right to receive the surplus earnings, and it 
therefore appears that such a debenture is not 
within the Mortmain Act. See Attree v. Hawe, 

9 Ch. D. 337 , a decision on debenture stock; 
Gardn 6 / v. London, Chatham and Dover Ry 
Co., L. R. 2 Ch. 201. 
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complete in itself; and the stock is capable of 
beiiiij transferred in any amounts, unless the 
regulations of the company, Ac., forbid the 
transfer of amounts or fractions less than £10 
or the like. Provision is sometimes made for 
issuing to each holder a certificate representing 
the amount of his stock, transferable by delivery, 
so ns to entitle the bearer for the time being to 
the stock in question ; such certificates generally 
have coupons fin* interest attached to them, and 
while they are outstanding the stock ceases to be 
transferable on the register. Perpetual debent¬ 
ure stock is stock which cannot be paid off. 
The principal statutes relating to debenture 
stock are the Company Clauses Acts, 1845 and 
1S63, the Commissioners Clauses Act, 1847, and 
the Local Loans Act, 1875. Debenture stock 
issued under these acts is not within the Mort¬ 
main or Charitable Uses Act. Attree v. Hawe, 
9 Ch. D. 337. 

Debentures, (in a will). 14 Ch. D. 856. 

DEBET. —He owes; he ought; it ought; 
there ought. Used principally in such maxims 
and phrases as the following— 

Debet esse finis litium (Jenk. Cent. 61): 
There ought to be an end of - law suits. 

DEBET ET DETINET. —He oweth and 
detaineth. An action should be always in the 
debet et detinet } when he who makes a bargain or 
contract, or lends money to another, or he to 
whom a bond is made, brings the action against 
him who is bounden, or party to the contract 
and bargain, or unto the lending of the money, 
Ac., as by the obligee against the obligor. But 
if it be brought by or against an executor for a 
debt due to or from the testator, this, not being 
his own debt, must be sued for in the detinet 
only.— New N B . 119. 

DEBET ET SOLET. —If a person sue to 
recover anv right, whereof his ancestor w T as dis¬ 
seised by the tenant of his ancestor, then he uses 
the word debet alone in his writ, because his 
ancestor only was disseised, and the estate dis¬ 
continued ; but if he sue for anything that is 
now first of all denied him, then he uses debet et 
soleij because his ancestor before him, and he 
himself, usually enjoyed the thing sued for, until 
the present refusal of the tenant.— Beq. Oriq 
140; F. N B. 98. 

Debet quis juri subjacere, ubi de- 
linquit (3 Inst. 34): Every one ought to be 
amenable to the law of the place where he com¬ 
mits an oflence. 

Debile fundamentum fallit opus (3 

Co. 231): A bad foundation ruins the work. 

DEBIT.— The left-hand side of an ac¬ 
count in a ledger, to which all items are 
carried that are charged to such account; 
also the balance of an account. 

DEBITA FUNDI.—A Scotch law term 
for debts secured on land.— Bell Diet , 


DEBITA LAICpRTJM — Debts of the 

laity. Those which might be recovered in civil 
courts were so called. 

Debita eequuntur personam debi- 
toris : Debts follow the person of the debtor; 
i. e . may be sued for wherever the debtor can be 
found. 

DEBITOR.—In civil and old English law, 
a debtor. 

Debitor non prsesumitur donare 
(Jur. Civ.): A debtor is not presumed to give. 
In other words, what he passes over to his cred¬ 
itor he is presumed to intend to have applied to 
the extinguishment of his indebtedness in the 
absence of proof of a clear intent to make a gift. 

Debitorem pactionibus creditorum 
petitio nec tolli nec minui potest : The 
rights of creditors can neither be taken away 
nor diminished by agreements among the 
debtors. 

DEBITRIX.—A female debtor. 

DEBITTJM.—Something due, or owing ; a 
debt. 

Debitum et contractus sunt nullius 
loci (7 Co. 3) : Debt and contract are of no 
place; i . e. actions to enforce them may be 
brought anywhere. 

Debitum in praesenti, solvendum in 
futuro : A debt due at present to be paid at 
a future time; i. e. a bond, note, or other instru¬ 
ment creating a present indebtedness payable on 
some future day. 

DEBT.— 

$ 1. In the strict sense of the word a 
debt exists when a-certain sum of money 
is owing from one person (the debtor) to 
another (the creditor). (F. N. B. 119g; 2 
Bl. Com. 464 ; Sm. Merc. L. 532.) Hence 
debt is properly opposed (1) to unliqui¬ 
dated damages (See Damages, § 2); (2) tc 
liability, when used in the sense of an 
inchoate or contingent debt; and (3) to 
certain obligations not enforceable by or¬ 
dinary process (See Obligation). Debt 
denotes not only the obligation of the 
debtor to pay, but also the right of the 
creditor to receive and enforce payment. 

Debts are of various kinds, according to 
their origin. See Contract, \ 1. 

$ 2. Statutory. —Debts may be created 
under the provisions of various statutes, as 
in the case of penalties imposed by penal 
statutes, and payable to an informer or to 
the party grieved ; debts in respefct of calls 
on stock; debts for tolls payable under 
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statutes, and the like. (Leake Cont. 96.) 
By the provisions of the acts creating 
them, some of these debts have the same 
effect as debts created by specialty. Infra , 

8 4. 

| 3. Of record.— A debt of record is a 
debt proved to exist by the official records 
of a court of record. (2 Bl. Com. 485; 
Wms. Pers. Prop. 110. See Court, \ 2.) 
Among such debts are recognizances and 
statutes ( q . v.), (as to debts of record due 
to the crown, see Chit. Prerog. 272,) but 
the most important are judgment debts, 
or debts created by the judgments, decrees, 
&c. t of courts of record. (See Judgment.) 
Thus, if A. injures B., his liability to recom¬ 
pense B. does not constitute a debt, but if 
B. brings an action and recovers judgment 
against him for $500, this constitutes a 
judgment debt, and may therefore be 
proved for in the event of A. becoming 
bankrupt. Judgment debts have certain 
privileges, which, however, have been 
much curtailed in England, by recent 
legislation (see 2 Bl. Com. 465 et seq.; Wms. 
Real Prop. 84. An action cannot now be 
brought on a judgment; Birmingham 
Estates Co. v . Smith, W. N. (1880) 19. 
Otherwise in the United States), though 
some still remain. Thus, on the death of 
a person, his judgment debts must be paid 
in full by his executors out of his personal 
estate before any of his debts due on con¬ 
tract. (See Administration, § 2.) The 
judgment creditor also has various rights 
of enforcing his judgment by execution 
and attachment. 

Debts created by contract are of two 
kinds, specialty and simple contract debts. 

§ 4. Specialty debts are those created 
by deed or instrument under seal, e. g. a 
bond or covenant (q. v.) (2 Bl. Com. 465.) 

At common law there was an important 
distinction between debts of specialty in 
which the heirs were bound (i. e. where 
the person entering into the instrument 
expressly bound his heirs as well as him¬ 
self), and those in which they were not, 
as debts of the former class had in some 
cases priority in payment out of the real 
estate of the debtor after his death over 
ordinary specialty debts, and all specialty 
debts had priority in payment out of the 
oersonal estate over simple contract debts; 


thus, if a man owed £500 on bond and 
£500 on a bill of exchange, his personal 
estate being worth £700, the bond would 
have been paid in full, leaving only £200 
to pay the other debt; but these distinc¬ 
tions no longer exist in England, in the 
case of persons dying on or after the 1st 
January, 1870. (Wms. Pers. Prop. 121.) 
This common law rule has been also modi¬ 
fied by the statutes of the several States of 
the Union. Specialty debts, however, have 
still this advantage over simple contract 
debts, that they may be enforced by action 
within a longer period (generally twenty 
years), while actions on simple contracts 
can only be brought within six years from 
the right of action accruing. 

1 5. Simple contract debts are all 
debts except statutory debts and those 
secured by record or deed, e. g . the liabil¬ 
ity on a bill of exchange. Wms. Pers. 
Prop. 125. 

I 6. Debts arising from privity of 
estate. — Debts due on specialty or sim¬ 
ple contract are sometimes said to arise 
from privity of contract, as opposed to 
those created by privity of estate. Thus, 
if A. devises land to B. charged with an 
annuity in favor of C., C.’s right to the 
annuity as against B. arises from privity 
of estate. Whitaker v. Forbes, L. R. 10 
C. P. 583. See Privity. 

With reference to the privileges which 
they confer on the creditor, debts are of 
the following kinds— 

§ 7. Crown debts, or those due to the 
crown, have been invested with special privi¬ 
leges by various acts of parliament, some of 
which apply exclusively to debts due from 
accountants to the crown, i. e. persons employed 
to collect and account for money due to the 
crown, hence called “ accountants' debts." (Wms. 
Real Prop. 91, Pers. Prop. 111.) Examples of 
these privileges are, that they bind tlie debtor’s 
land if duly registered; that on the death ot the 
debtor his crown debts are payable in priority 
to other debts; and that if he becomes bankrupt 
and obtains his discharge he nevertheless re¬ 
mains liable for his crown debts. Ib.; Bank¬ 
ruptcy Act, 1869, \ 49. 

g 8. Secured debts are those for which 
the creditor has some security in addition 
to the mere liability of the debtor. The 
term ps somewhat vaguely used. Exam¬ 
ples of secured debts in the strict sense are 
debts secured by mortgage, charge or lien, 
or by the collateral liability of some other 
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person (see Guaranty) ; but we also speak 
of a debt being secured by a judgment, 
warrant of attorney, or by the bond, 
promissory note, etc., of the debtor, be¬ 
cause the enforcement of the debt is 
thereby facilitated or made more certain. 
See Security. 

5 i>. Debts may also be absolute or condi - 

V* w 

tional, payable at once or in future. 

In the law of bankruptcy and insolvency, 
debt is used in various meanings. 

3 10. Petitioning- creditor’s debt. —A 
debt sufficient to maintain a petition for adjudi¬ 
cation ; in other words, a debt which enables the 
creditor to have the debtor adjudicated bankrupt, 
is called “a good petitioning creditor’s debt.” 
In England, such a debt must be one “which 
may be the immediate subject of an action,” (In 
re Muirhead, 2 Ch. D. at p. 25,1 and must not 
be loss than £50, nor secured, unless the creditor 
is willing to give up the security or give credit 
for it. Bankr. Act, 1S69, \ 6 . 

3 11. Debt provable in bankruptcy.— 
The term ‘‘debt provable in bankruptcy” ex¬ 
cludes demands in the nature of unliquidated 
damages arising otherwise than bv reason of a 
contract or promise ( e. g. rights of action founded 
on tort), and also debts contracted with notice of 
an act of bankruptcy; but with this exception, 
“ debt provable in bankruptcy ” means any debt 
or liability, present or future, certain or contin¬ 
gent, existing before the order of adjudication, 
including liabilities to arise on events not likely 
to occur or not capable of occurring before the 
close of the bankruptcy, and liabilities capable 
of being valued or assessed by fixed rules, by a 
jury, or as matter of opinion. Id . \ 31; Robs. 
Bankr. 1S5. See In re Newman, Ex parte Brook, 
3 Ch. D. 494. 

I 12 . Preferential debts. —Debts prov¬ 
able in bankruptcy are called “preferential 
debts” or “preferred debts” when they are pay¬ 
able in full before any other debts ; they include 
taxes and rates, and wages or salaries due to 
clerks, servants, laborers or workmen. Robs. 
Bankr. 191. 

§13. Debt = aggregate of debts.— 
Debt sometimes denotes an aggregate of 
debts; thus, the “ bonded or mortgage 
debt” of a railroad company, means all 
the debts secured by bond or mortgage. 
See Chose in Action ; Contract ; Credit ; 
Due. 

§ 14. Action of.— Debt is also exten¬ 
sively used as the name of a common 
law form of action for the recovery of a 
6um certain, or which can be made cer¬ 
tain by computation. 

Debt, (defined). 20 CaL 318, 350; 37 Cal. 
524, 525 ; 28 Conn. 103, 108 ; 87 Ill. 385 ; 31 
Md. 375, 390; 1 Abb. (N. Y.) Pr. n. s. 177; 13 


Barb. (N. Y.) 188, 197; 2 Hill (N. Y.) 220; 7 
N. Y. 9 124. 

Debt, (what is a). 4 Dill. (U. S.) 66 , 68 ; 8 
Blaekf. (Ind.) 246, 250; 30 Ind. 92, 93 ; 37 Iowa 
642, 644 ; 2 Mo. App. 87, 93 ; 2 Yeates (Pa.) 
54, 61. 

- (what is not). 1 Mass. 134; 106 Id. 

540, 542; 115 Id. 52; 2 Pick. (Mass.) 361; 
26 Mo. 371 ; 56 N. H. 155 ; 2 Dutch. (N. J.) 
398. 

- (action of, lies when). 1 Mas. (U. S.) 

243. 

assignment of). 1 Bland (Md.) 524. 
distinguished from “demand”). 56 
N. H. 155, 157 ; 2 Hill (N. Y.) 220 . 

-(in a bond). 52 Pa. St. 109, 110. 

- (in a judgment). Coxe (N. J.) 93. 

-(in a statute)*. 3 Scam. (Ill.) 193; 34 

Mo. 573 ; 35 How. (N. Y.) Pr. 205; 7 Robt. (N. 
Y.) 137 ; 21 Ohio St. 353 ; L. R. 1 C. P. 658 ; 1 

Q. B. D. 460, 463. 

- (in attachment act). 3 Harr. (N. J.) 

288. 

-(in bankruptcy act). 6 Hill (N. Y.) 

250 ; L. R. 1 H. L. 9. 

-(in city charter). 17 N. Y. 110 . 

- (in common law procedure act). L. R. 

8 C. P. 24. 

- (in corporation net). 9 Abb. (N. Y.) 

Pr. 8 , 14 ; 14 Barb. (N. Y,) 541; 17 N. Y. 458. 

- (in exemption act). 57 Ala. 195. 

-(in statute as to liabilities of corporate 

trustees). S Abb. (N. Y.) N. Cas. 3S9. 

- (is correlative of “credit”). 1 Mass. 

472. 

-(note taken for). 5 Barb. (N. Y.) 398. 

- (synonymous with “claim”). 12 

Bankr. Reg. 498; 10 R. I. 261, 263. 

-(under bankrupt act). 2 Den. (N. Y.) 

74. 

-(under homestead exemption act). 8 

How. (N. Y.) Pr. 523, 527. 

- (under insolvent debtors act). 2 Abb. 

(N. Y.) Pr. N. s. 262. 

Debt, claim or demand, (in a statute). L. 

R. 9Q. B. 383. 

Debt contracted, (a judgment in an action 
of tort is a). 2 Barn. & C. 762, 763. 

-- (in a statute). Wilberf. Stat. L. 125. 

Debt or damages, (what is not). 97 Maas. 
524, 530. 

Debt or damages demanded, (in a statute). 
123 Mass. 378, 379; 8 Wend. (N. Y.) 538, 541. 

Debt or default of another, (in statute 
of frauds). 1 Hill (S. C.) 172. 

Debt or demand, (in a statute). 1 Moo. & 
P.448,451. 

DEBTEE.—A person to whom a debt is 
owing; L e. a creditor. (4 Ad. & E. 683.) Tb' 
term is not common. 

DEBTEE-EXECUTOR. — If a person 
indebted to another make his creditor or debtee 
his executor, or if such creditor obtain letters 
of administration to his debtor, he may retain 
sufficient to pay himself before any other cred¬ 
itors whose debts are of equal degree. (Plow<L 
543.) To secure the general body of creditors 
when the estate is insufficient, a creditor to whom 
administration is granted may be compelled to 
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give a bond conditioned to pay pro ratd each 
creditor according to his degree.— Wharton . 

DEBTOR. —A person who owes a debt. 
In England, a person whose affairs are be¬ 
ing liquidated by arrangement is called a 
“liquidating debtor.” (See Liquidation.) 
The status of discharged and undischarged 
liquidating debtors ie similar to that of 
discharged and undischarged bankrupts. 
Ex parte Williams, L. R. 20 Eq. 743. 

Debtor, (who is). 18 Wend. (N. Y.) 375. 

-(who is not). 2 Root (Conn.) 259, 

266. 

- (in a statute). 2 Day (Conn.) 70, 98. 

- (in absconding debtor act). 3 Halst. 

(N. J.) 180. 

- (in attachment act). 2 Gr. (N. J.) 

409. 

- (naming a, in a will, effect of). 4 

Wheel. Am. C. L. 438, 446. 

- (under statute of frauds). 6 Stew. (N. 

J.) 139. 

Debtor, absconding, (who is). 2 Root 
(Conn.) 133. 

Debtor and creditor, (in a statute). 28 
Conn. 103, 108 ; 9 Cush. (Mass.) 482, 483. 


fendant to be imprisoned until he gives security 
that he will not go out of England without the 
leave of the court. When the action is for a 
penalty (q. v.), proof that the defendant’s ab¬ 
sence will be prejudicial is not required, and the 
security is to the effect that any sum recovered 
against the defendant shall be paid or that he 
shall be rendered to prison. Sm. Ac. 102 ; Poll. 
C. C. Pr. 346. See Security. 

§ 3. Fraudulent debtors.— It provides 
for the punishment of fraudulent debtors, name¬ 
ly, persons who, having been adjudged bankrupt, 
or whose affairs are liquidated by arrangement, 
fail to discover or deliver to the trustee, or con¬ 
ceal or remove their property, hooks, &c., or 
make false statements of affairs, false entries in 
account books, &c., or leave England with prop¬ 
erty of a certain value, with the intent of de¬ 
frauding their creditors or defeating the law, or 
obtain property on credit by false pretences, or 
make false represenations for the purpose of 
obtaining the consent of their creditors to an 
agreement for composition, discharge, &c. Most 
of these offences are misdemeanors. Sections 
11-23. 

§ 4. Warrants of attorney.— It regu¬ 
lates the manner of executing and enforcing 
warrants of attorney, cognovits and orders for 
judgment. Sections 24-28. 


DEBTOR-EXECUTOR.— At law, if a 
testator appoints his debtor executor, the debt is 
released. In equity, however, the executor is 
accountable for the amount of his debt, as assets 
of the testator. Wms. Ex. (7 edit.) 1310 et seq. 

DEBTOR’S ACT, 1869.— The English 
Statute 32 and 33 Viet. c. 62. Its provisions may 
be treated of under four heads. See Middleton 
v. Chichester, L. R. 6 Ch. 152; Evans v. Bear, 
L. R. 10 Ch. 76 ; Marris v. Ingram, 13 Ch. D. 
338 ; Metcalfe’s Case, 13 Ch. D. 815. 

\ 1 . Imprisonment for debt. —It abol¬ 
ishes imprisonment for debt, except in certain 
cases (vSec. 4-10, as amended by the Debtor’s 
Act, 1878), the most important of which are 
those of a defaulting trustee, and of a judgment 
debtor who is able but refuses to pay. The 
power of committal for non-payment of judg¬ 
ment debts is not restricted to debts of £50 or 
under, although there is a prevailing impression 
to this effect, apparently produced by a mislead¬ 
ing marginal note to the act. See ante , p. 93, n. ; 
Committal, § 4 ; J udgment. 

\ 2. Absconding defendant. —It abol¬ 
ishes arrest upon mesne process (See Arrest, § 
3 ), but provides that when in any action in one 
of the superior courts in which, if brought be¬ 
fore the act, the defendant would have been 
liable to arrest, the plaintiff proves at any time 
before final judgment that he has a good cause 
of action for £50 or upwards, that there is prob¬ 
able cause for believing that the defendant is 
about to leave England, and that his absence 
will materially prejudice the plaintiff in the 
prosecution of his action (i. e. that the presence 
of the defendant is absolutely required for pur¬ 
poses of evidence; Day Com. L. Pro. Acts 
407 ; Coe Pr. 165), the judge may order the de- i 


DEBTOR’S SUMMONS— A summons 
under the seal of a court of bankruptcy in Eng¬ 
land, giving notice to the person to whom it is 
addressed (the debtor), that unless lie pays or 
compounds for a debt (not less than £50) due 
by him to a person therein named (the creditor) 
within a certain time, he will have committed 
an act of bankruptcy and will be liable to be ad¬ 
judicated a bankrupt, unless lie disproves the 
debt. Bank. Act, 1869, \\ 6 , 7, Form 4. 

A trader debtor’s summons is one for service 
on a trader, and differs from a non-trader debt¬ 
or’s summons in giving the debtor a shorter 
time for compliance with its terms. See Act of 
Bankruptcy, § 5; Bankruptcy, \ 4. 


Debts, (defined). 21 Barb. (N. Y.) 469, 475 ; 
54 Ill. 408. 

-(what are). 30 Ga. 580, 590 ; 6 Mete. 

(Mass.) 203, 210; 4 Serg. & R. (Pa.) 505, 506 ; 
1 Yeates (Pa.) 69, 70. 

-- (what are not). 54 Ill. 408, 412; 26 

La. Ann. 694, 697. 

- (devise in trust to pay). 6 Johns. 

(N. Y.) Ch. 294, 302. 

_ (devised by will to debtor). 2 Vera. 


- (due United States, priority of). 2 

ranch (U. S.) 358, 390 ; 5 Id. 289 ; 12 Pet. (U. 
.) 102 ; 5 Wheel. Am. C. L. 300. 

- - (in statute of United States). 7 Wall. 

J. S.) 71. x mo 

-(in a statute). 5 Day (Conn.) 193, 

) 8 ; 1 Leigh (Va.) 430; 16 Hun (N. Y.) 65; 
3 Ohio St. 334, 343; 1 Binn. (Pa.) 2o4, 261. 

-(in a will). 8 Wheel. Am. C. L. 414, 

Ch D. 12; 1 Meriv. 541 n. y 543 n.; 3 Id. 434, 
36 ; 1 Russ. & M. 255 ; 2 Vern. 141; 2 Ves. & 
275 

'2 _— (in act of congress authorizing issue 
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of United Stales notesV 49 Barb. (N. \.) 330, 
330: 4 Robt. (N. Y.) 58. 

Debts, (in bankrupt act). 7 Hill (N. Y.) 
301 ; 10 Paige (X. Y.l 284. 

- (in statute relative to corporations). 9 

N. W. Rep. 54. 

--(in statute relative to estates of de¬ 
ceas'd persons). 4 Abb. (N. Y.) Pr. 273 ; 4 
]>r:nif. (N. Y.) 2 IS, 219. 

-(in tax act). 53 Barb. (N. Y.) 547, 

554 : 36 How. (N. Y.) Pr. 487, 504; 37 N. Y. 
344, 346. 

-(includes contracts and liabilities). 8 

Ren. (U. S.) 357, 365. 

Debts, all, (in a submission to arbitration). 
1 Wheel. Am. C. L. 431. 

Debts, all, due to me, (in a will). 8 Com. 
Dig. 469. 

Debts, all my legal, (in a will). 2 Ves. 
328. 329. 

Debts and engagements, (in articles of co¬ 
partnership). 8 Pet. (U. S.) 355, 358. 

Debts contracted, (equivalent to “dues 
owing”). 2 Story (U. S.) 432, 449. 

Debts due, '. in bankruptcy act). L. R. 9 Ch. 

Debts due me at my decease, (in a will). 
9 Sim. 16. 

Debts, dues and demands, (in a receipt). 
1 Root (Conn.) 333, 384. 

Debts, dues, damages and demands, (in 
deed of release). 10 AVend. (N. Y.) 473, 479. 

Debts, excepting my outstanding, (in a 
devise i. 4 Wash. (L T . S.) 631. 

Debts, just, (in a will). 3 Mas. (U. S.) 178 ; 
7 Conn. 172, 176; 9 Mass. 62; 10 Id. 137, 139; 
3 Wend. (>\ Y.) 503, 517 : 13 Id, 578, 582; 1 
Binn. (Pa.) 209, 211; 3 Hen. & M. (Va.) 89, 
109; 5 Munf. (Va.) 223; o id. 450. 

Debts or credits, t in a statute). 7 Cal. 
187, 203. 

Debts then due, (in an assignment). 4 
Rawle (Pa.) 307, 313. 

-(in articles of a banking association). 

24 X. Y. 283. 

DECANAL,—Pertaining to a deanery. 

DECANATTJS.—A deanery; a company 
of ten persons.— Spel. Gloss.; Ccdv . Lex. 

DECANI A.—The jurisdiction or territory 
presided over by a dean. 

DECANUS.—A dean (q. v.); an officer in 
command of ten persons. Thus, decanus epis- 
eopi , a dean presiding over ten clerks or par¬ 
ishes; decanus friborgi , a dean of a fribourg or 
tithing; decanus in majori ecclesia , a dean of a 
cathedral church ; decanus monasticus , a dean of 
a monastery ; decanus militaris , a captain of ten 
ioldiers. 

DECAPITATION.—The act of be¬ 
heading. The mode of capital punish¬ 
ment formerly resorted to in cases of 
treason, and still employed in some coun- 

trim. 


Decayed, (equivalent to “rotten”). 2 Serg. 
& R. (Pa.) 293, 297. 

Decease, in case of her, (in a will). 2 
Ves. 501, 504. 

DECEDENT.—A deceased person 
whose assets are in course of administra¬ 
tion. The term applies equally to those 
dying testate and intestate. 

DECEIT.— 

I 1. Defined.—Fraud, cheat, craft, or 
collusion used to deceive and defraud 
another. 

I 2. Action for.—An action upon the 
case for a deceit is a common law action 
to recover damages caused by the fraud 
or false affirmance by the defendant of a 
thing within his knowledge. (See Chit. 
Cont. 628 ; Broom Com. L. 340; Com. Dig., 
Action upon the Case for a Deceit, A. 10; 
Pasley v. Freeman, 3 T. R. 51; 2 Sm. Lead. 
Cas. 64.) This tort is now more commonly 
called “ fraud or misrepresentation ” ( q. v.) 

§ 3. The writ of deceit to reverse a 
judgment in a real action obtained by 
fraud or collusion was abolished by Stat. 
3 and 4 Will. IV. c. 27, $ 36. 3 Bl. Com. 
405. 

Deceit, (defined). 61 Ill. 372, 373, 374. 

-(is more than a lie). 7 Wend. (N. Y.) 

9, 18. 

- (means “cheating by false tokens”). 

Busb. (N. C.) L. 46, 48. 

-(when an action upon the case in the 

nature of, will lie). 3 T. R. 51, 52. 

Deceived and defrauded, (in an indict¬ 
ment). 1 Str. 8. 

DEOEM TALES .—See Tales. 

DECEMVIRI LITIBUS JUDICAN- 
DIS.—In the Roman law, ten judges (five sena¬ 
tors and five knights), appointed to act as judges 
in certain cases.— Calv . Lex. 

DECENNA—DECENNARY— A town 
or tithing, consisting originally of ten families 
of freeholders. Ten tithings composed a hun¬ 
dred. 1 Bl. Com. 114. 

DECENNARIUS — DECENNIER. — 
One of the ten freeholders in a decenna, or 
decennary, 

DECERN.—In Scotch law, to decree or 
adjudge. 

DECESSUS.—In the civil and old English 
law, death, departure.— Burrill. 

Decet tamen principem servare 
leges, quibus ipse servatus est: I* 
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lbehovea indeed the prince to keep the laws by 
which he himself is preserved. 

DECIES TANTUM.-A writ which lay 
against a juror, who had taken money of either 
party for giving his verdict, to recover “ten 
times as much ” as the sum taken. 38 Edw. III. 
e. 12, repealed by 6 Geo. IV. c. 50, $ 62. 

DECIMATION.—(1) The punishing every 
tenth soldier by lot for mutiny or other failure 
of duty was termed decimatio legionis by the 
Romans. Sometimes only the twentieth man 
was punished ( vieesimatio ), or the hundredth 
(centesimatio ). (2) Also tithing or tenth part. 

DECIM-ffi.— Tenths or tithes. See Tithes. 

Decimae debentur paroeho : Tithes 
are due to the parish priest. 

Decimae de decimatis solvi non 
debent : Tithes are not to be paid from that 
which is given for tithes. 

Decimge de jure divino et canonica 
institutione pertinent ad personam 
(Dal. 50) : Tithes belong to the parson by di¬ 
vine right and canonical institution. 

Decimae non debent solvi, ubi non 
est annua renovatio; et ex annuatis 
renovantibus simul semel (Cro. Jac.42): 
Tithes ought not to be paid where there is not 
an annual renovation, and from annual renova¬ 
tions once only, 

DECIME.—A French coin of the value of 
the tenth part of a franc, or nearly two cents.— 
Bouvier . 

DECISION. —A judgment of a court, 
t. e. the determination arrived at, not the 
paper commonly called the “judgment ” 
docketed with the clerk, but the result 
reached by the court after argument or 
submission of the case. 

Decision, defined). 36 Wis. 434, 437. 

- (of court, what consists of). 12 Minn. 

437. 

Decision of the collector, (in United 
States statute). 7 Ben. (U. S.) 251, 257. 

Decisions, (in a statute). 29 Ind. 170. 

DECISIVE OATH.—An oath resorted to 
in the civil law, where one of the parties to a 
suit, not being able to prove his charge, offered 
to refer the decision of the cause to the oath of 
his adversary; which the adversary was hound 
to accept, or tender the same proposal back 
again, otherwise the whole was taken as con¬ 
fessed by him. Cod. 4, 1, 12. 

DECLARANT.—A person who makes 
a declaration. 

DECLARATION.— 

J 1. Generally.—A formal statement 
intended to create, preserve, assert or tes¬ 


tify to a right. The following are the 
principal kinds of declarations— 

2 2. Of use .—A declaration of use or 
trust is a statement or admission—which 
in the case of land or chattels real must 
be written, (Stat. 29 Car. II. c. 3, \ 7. 
Statute of Frauds)—that property is to h»> 
held to the use of or upon trust for a cer¬ 
tain person. Thus, under the Statute of 
Uses land may be conveyed to A. to such 
uses as B. shall declare, and a declaration 
of the uses by B. takes effect accordingly 
by vesting the land in the person or per¬ 
sons in whose favor it is made. Deeds to 
declare uses were commonly employed 
before the abolition of fines and recover¬ 
ies, which, being only adapted to convey 
the absolute estate, could not be made to 
answer the purposes of family settlements 
where a variety of substitutional limita¬ 
tions are required, and therefore the land 
was conveyed by fine or recovery to a 
given person, and the uses afterwards de¬ 
clared by a separate deed. (2 Bl. Com. 
363.) Appointments of uses under powers 
are identical in effect with declarations of 
uses, but, strictly speaking, the latter term 
is only applied in the case of uses created 
by a fine or recovery. 

g 3. Of trust. —A declaration of trust 
is the ordinary mode of creating a trust 
when the trust property is already vested 
in the intended trustee. Thus, if A., being 
owner of property, wishes to create a trust 
in it for the benefit of B., without convey¬ 
ing it to another person, he executes a 
deed whereby he declares that he hold# 
the property in trust for B. 

2 4. Bankruptcy.—A declaration of ina¬ 
bility to pay debts is a declaration by a person 
admitting such inability; such a declaration, 
when signed and filed with the required formali¬ 
ties, constitutes, in England, an act ol bankruptcy 
on which the debtor mav be adjudicated a bank¬ 
rupt. (Robs. Bankr. 136; Bankruptcy Rules, 
1870, l 16.) Under the old law it was called a 
“declaration of insolvency.” (2 Bl. Com. 488 n. 
(6); Stat. 4 Geo. IV. c. 16.) The commonest in¬ 
stance of a declaration of inability to pay debts is 
where a person presents a petition for liqui¬ 
dation, declaring that he is insolvent. Robs. 
Bankr. 137. 

2 5. Evidence—Dying* declarations 
— Declarations against interest. In 

the law of evidence, declaration is com¬ 
monly used to denote a statement made 
(not on oath) by a deceased person and 
admissible in evidence contrary to the 
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general rule against derivative evidence. 
Thus, in a ease of murder, the dying 
declaration of the murdered person is ad¬ 
missible ; and so in a civil case is a declara¬ 
tion made by a deceased person against his 
proprietary or pecuniary interest, or on a 
question of pedigree, ifcc. Best Ev. 630. 

- 6. A statutory declaration is a 
written statement of facts which the per¬ 
son making it (the declarant) signs and 

solemnly declares to be true before a com- 
* 

missioner or magisterial officer. Making 
a false declaration is a misdemeanor. 
iStiU. 5 and 6 Will. IV. c. 62. See Affi¬ 
davit; Oath.) Statutory declarations 
were introduced in England to prevent 
the frequent use of oaths in extra-judicial 
proceedings, and oaths are accordingly 
forbidden in these cases. Thus, the exe¬ 
cution of a deed, if required to be proved 
extra judicially, is properly proved by a 
statutory declaration. But as the act does 
not apply to the colonies, proof of the 
execution in England of a deed for use in 
one of the colonies is properly made by an 
extra-judicial affidavit. 

\ 7. In a judgment, decree, or order, 
the declaration or declaratory part is that 
part which gives the decision or opinion 
of the court on the question of law in the 
case. Thus, in an action raising a ques¬ 
tion as to the construction of a will, the 
judgment or order declares, that accord¬ 
ing to the true construction of the will the 
plaintiff has become entitled to the residue 
of the testator’s estate, or the like. See 
Hunt. Eq. 89. See, also , Declaration of 
Title Act. 

\ 8. In pleading.—In common law 
practice a declaration is the first pleading 
delivered by the plaintiff. It is divided 
into counts (q . v.) and framed in technical 
language, presenting, in a methodical and 
logical form, the circumstances constitut¬ 
ing the plaintiff’s cause of action. See 
Pleading 5 Venue. 

\ 9. In Scotch practice, the statement of 
an accused person taken before a magistrate. 

Declaration, (defined). 1 Chit. PI. 264. 

-(in pleading, what is sufficient). 2 

Gr. (N. J.) 534. 

DECLARATION OP INDE¬ 
PENDENCE.—A State paper issued 
by the Congress, in the name of the people 


of the United Colonies, on July 4th, 1776, 
setting forth various causes of complaint 
against the English government, and the 
grounds on which the right to dissolve 
relations with that power were claimed; 
and declaring that the United Colonies are, 
and of right ought to be, free and inde¬ 
pendent States; that they are absolved 
from all allegiance to the British crown, 
and that all political connection between 
them and the State of Great Britain is, 
and ought to be, dissolved. 

DECLARATION OF INTEN¬ 
TION. —The act by which an alien de¬ 
clares, in a formal manner, before a court 
of record, his bona fide intention to become 
a citizen of the United States, and to re* 
nounce forever all allegiance and fidelity 
to any foreign prince, potentate, State or 
sovereignty whereof at the time he may 
be a citizen or subject. This is one of the 
preliminary steps to naturalization ( q . u.) 

DECLARATION OP PARIS.- 

The name of a certain declaration respect¬ 
ing international maritime law, promul¬ 
gated by leading European powers, at the 
congress of Paris in April, 1856. It em¬ 
bodies the following rules : (1) Privateer¬ 

ing is and remains abolished; (2) the 
neutral flag covers enemy's goods, except 
contraband of war; (3) neutral goods, 
except contraband of war, are not liable to 
confiscation under a hostile flag; (4) block¬ 
ades, to be binding, must be effective.— 
Abbott. 

DECLARATION OF TITLE ACT, 
1862 (25 and 26 Viet. c. 67).—This act 
provides that any person entitled to land in 
possession for an estate in fee-simple, whether 
absolutely or subject to incumbrances, &c., maj 
apply to the High Court of Justice, by petition 
in the Chancery Division, for a declaration that 
he has a good title to the land, and the courv, 
after causing the title to be investigated, may 
make a declaration nisi, and cause notice thereof 
to be given to all persons interested. If no one 
shows cause against the declaration within a 
certain time, the court may make a declaration 
that the petitioner has the title which he claims. 
(Dan. Ch. Pr. 1957.) It is believed that the act 
has not yet been put in force to any extent. 

DECLARATION OP TRUST .—See 

Declaration, \\ 2, 3. 

Declarations, (of party in possession of 
land). Penn. (N. J.) 706; 4 Johns. (N. Y.) 234. 
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DECLARATOR.—In Scotch law, an ac¬ 
tion whereby it is sought to have some right of 
property, or of status, or other right judicially 
ascertained and declared.— Bell Diet. 

DECLARATORY ACTIONS.—Those 
wherein the right of the pursuer is craved to be 
declared ; but nothing claimed to be done by the 
defender.— Bell Diet. 

DECLARATORY JUDGMENT.— 

A declaratory decree or judgment is one 
which simply declares the rights of the 
parties, or expresses the opinion of the 
court on a question of law, without order¬ 
ing anything to be done. See Declara¬ 
tion, § 7 . 

DECLARATORY PART OP A 
LAW. —That which clearly defines rights 
to be observed and wrongs to be eschewed. 

DE CL ARAT ORY STATUTE — 

One which declares or formally states what 
the existing law is on a given subject, so 
as to remove any doubts which may have 
been raised. 

Declaratory statute, (defined). 1 Bl. 
Com. 86. 

Declaratory statutes, (what are). Dwar. 
Stat. 637. 

DECLARE. — (1) To solemnly assert a 
fact before witnesses, e. g. where a testator 
declares, before witnesses, a paper signed 
by. him to be his last will and testament. 
(2) To prepare, file and serve a declaration 
in an action at law. See Declaration, § 8. 

Declare, (in a commitment). 5 Mod. 156, 
162. 

-(in a statute). 3 T. R. 539, 546. 

-(in an oath). 2 Harr. (N. J.) 432. 

Declare his interest, (in articles of asso¬ 
ciation). L. R. 6 H. L. 189. 

Declared and agreed, (amount to a cove¬ 
nant). 19 Ves. 635, 638. 

Declared, be it therefore, (in a statute). 
Co. Litt. 290 b. 

Declared by law a public highway, (in 
a statute). 3 Serg. & R. (Pa.) 273, 274. 

DECLINATORY PLEA.—A plea of 
sanctuary, also pleading of benefit of clergy be¬ 
fore trial or conviction. Abolished by 6 and 7 
Geo. IV. c. 28, \ 6. 

DECLINATURE.—In Scotch law, a plea 
to the jurisdiction on the ground of interest in 
the judge.— Bell Diet 

DECOCTOR.—In the Roman law, a bank¬ 
rupt ; a spendthrift; a squanderer of public 
funds.— Calv. Lex. 


DECOLLATION. -The act of beheading 
See Decapitation. 

DECOY.—A place made for catching wild 
water-fowl. As to the rights of an owner of 
such a place, see 11 Mod. 74. 

Decoys, (defined). 1 Chit. Gen. Pr. -.9, 188L 
Latin: decretum. 

? 1. The judgment or sentence of a court 
of equity or admiralty ; in English law, an 
order of the court pronounced on the 
hearing of a suit. A decree in equity is 
either final or interlocutory, in which lat¬ 
ter case the “ further consideration ” (q. t\) 
is reserved. The decree usually contains 
a declaration ( q . v. \ 7), followed by the 
ordering or mandatory part. See generally 
as to decrees, Hunt. Eq. 84 ; Dan. Ch. Pr. 
850 et seq .; Seton Dec. passim. 

\ 2. Under the present English practice, what 
was formerly called the decree is now usually 
represented by the judgment (q. v .); in admin¬ 
istration actions and actions for accounts, Ac., it 
sometimes takes the form of an order. See 
Rules of Court, xv., xxxiii. See, also , Enrol¬ 
ment; Further Consideration ; Hearing; 
Motion for Decree. 

\ 3. Deere© nisi.—In matrimonial suits 
in the Probate, Divorce and Admiralty Division 
of the English High Court, every decree for dis¬ 
solution or nullitv of marriage is in the first in- 
stance a decree nisi, i. e. provisional, and cannot 
be made absolute until after the expiration of a 
certain time (generally six months), during 
which period any person is at liberty to show 
cause to the court why the decree should not be 
made absolute, by reason of its having been ob¬ 
tained by collusion, or of material facts not 
brought before the court; and, on cause being 
so shown, the court deals with the case by 
making the decree absolute, or by reversing it 
or by requiring further inquiry. (Browne Div 
298 ; 23 and 24 Yict. c. 144, § 7 ; 29 Viet. c. 32, 

§ 3 ; 36 Viet. c. 31, $ 1.) It is not now necessary 
to make a motion to have the deoree made abso¬ 
lute. Divorce Rules, July, 1880. 

I 4. Court of Arches.—In the Court of 
Arches (q. v.), a suit is commenced by a process 
called a “ decree,” which is the same thing as a 
citation ( q . v.) (Phillim. Ecc. L. 1253; see 
Vlis ET Modis.) A final interlocutory decree 
is the same thing as a definitive sentence (a. v.), 
except that it is under the hand of the registrar, 
and not of the judge. Ib. 1260. 

$ 5. In Scotch law.—The final judgment 
or sentence of the court decisive of the questions 
at issue. 

\ 6. In legislation.—In France, and some 
other countries, statutory enactments and proc¬ 
lamations of the sovereign having the force of 
law, are sometimes called u decrees.” 

Decree, (defined). 28 Cal. 75, 85. 

-(what is not). 12 Ves. 311, 316. 
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Decree, (tor n sale of mortgaged premises^ is 
• final decree from which an appeal will lie). 
3 Cmnoh (l T . S.) 170. 

Decree, final., (what is not). 11 Wheat, 
(Y. S.) 429. 

-(inuler a statute). 1 Cow. (N. Y.) 

691. 

Decree of foreclosure of a mortgage, 
(is a final decreeb 13 Pet. (U. S.) 6. 

DECREE DATIVE.—In the Scotch law, 
an order of a probate court appointing an ad¬ 
ministrator. 

DECREE IN ABSENCE.—A Scotch 
law term equivalent to our “judgment by de¬ 
fault,” or “decree pro confesso ." 

DECREE OP CONSTITUTION—In 

the Scotch law, a decree ascertaining the extent 
of a debt. 

DECREE OF FORTHCOMING.—In 

the Scotch law, a decree made after an arrest¬ 
ment yq. v.) ordering the debt to be paid or the 
effects of the debtor to be delivered to the arrest¬ 
ing creditor.— Bell Diet. 

DECREE OF REGISTRATION.—In 

the Scotch law, a proceeding giving immediate 
execution to the creditor; similar to a warrant 
of attorney to confess judgment. 

Decrees, (interlocutory and final). 12 Johns. 
(N. Y.) 500; 17 Id. 558 ;*5 Paige (N. Y.) 303; 
8 Wend. (N. Y.) 219, 224, 242 ; 14 Id. 539, 543.- 

DECREET.—In the Scotch law, a decree 
: q . r. § 51 or award. Thus, decreet absolutory one 
deciding in defendant's favor; decreet artitral , 
the award of an arbitrator; decreet coqnitioriis 
eau.<d , one pronounced when a creditor brings 
his action against the heir of his debtor in order 
to constitute the debt against him and attach the 
lands, and the heir appears and renounces the 
succession ; decreet condemnatory one deciding in 
plaintifl ? s lavor; decreet of exoneration , one dis¬ 
charging trustees, executors, factors, tutors, and 
others; decreet of locality, one dividing and pro¬ 
portioning among the heritors, a stipend modified 
to a minister; decreet of modification, one which 
modifies a stipend to a minister, but does not 
divide or apportion it among the heritors; decreet 
of valuation of teinds , a sentence of the Court of 
Sessions (who are now in the place of the com¬ 
missioners for the valuation of teinds) determin¬ 
ing the extent and value of teinds. 

DECRETA.—In the Roman law, judicial 
sentences given by the emperor as supreme 
judge. 

Deer eta conciliormn non ligant re- 
ge& nostros (Mo. 906): The decrees of coun¬ 
cils bind not our kings. 

DECRETAL ORDER.—In chancery 
practice, a decretal order is an order made 
on motion or otherwise, not at the hearing 
of the cause (t. e not on motion for de¬ 


cree), but having the effect of a decree. 
Hunt. Eq. 85. 

DECRETALS .—See Canon Law. 

Deoretum ©st sententia lata super 

legem: A decree is a sentence made upon 
the law. 

'\ 

DBCRETUM &-R ATI ANI .—See 

Canon Law. 

DECROWNING.—The act of depriving 
of a crown. 

DECRY.—To cry down; to deprive of 
credit. “The king may at any time decry , or 
cry down any coin of the kingdom, and make it 
no longer current.” 1 Bl. Com. 278. 

DECURIO.—In the Roman law, one of the 
chief men or senators in the provincial towns. 
The decuriones , taken together, had the entire 
management of the internal affairs of their towns 
or cities, with powers resembling in some degree 
those of our modern city councils. (Spenc. Eq. 
Jur. 54; Calv. Lex.) — Bouvier. 

DEDBANA.—An actual homicide or man¬ 
slaughter. 

DEDI.—I have given. The technical grant¬ 
ing word in deeds when written in Latin. 

DEDI ET CONCESST.—I have given 
and granted. The operative w:;rds in old Latin 
grants, &c. 

DEDICATE.—To appropriate land to 
some public use, as to make a private way 
public by acts evincing an intention to 
do so. 

Dedicated, (synonymous with “located”). 
122 Mass. 60, 64. 

Dedicated to public use, (defined). 1 
Wils. 107, 110. 

- (in a statute). 4 Car. & P. 377. 

DEDI CAT IO N.—The appropriation 
by the owner of private land to public 
use, e . g. where a person expressly or 
'tacitly throws open for public use a road 
on his land, and the public assent to or 
avail themselves of the dedication. (2 Sm. 
Lead. Cas. 146, 150.) For instance, if a 
man build a double row of houses open¬ 
ing into an ancient street at each end, 
making a street, and sells or lets the houses, 
that is instantly a highway. (Woodyer v. 
Hadden, 5 Taunt. 125, cited in 2 Sm. 
Lead. Cas. 146, notes to Dovaston v. Payne.) 
A dedication will be implied from an un¬ 
interrupted use by the public of the right 
of way claimed (R. r. Lloyd, 1 Campb. 260, 
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cited ibid.,) even for a few years. Shelf. R. 
P, Stat. 63. 

§ 2. Limited and qualified. —A dedi¬ 
cation may be limited in point of time, so 
that the highway is useable by the public 
at certain times only ; or may be qualified 
so as to make the use of the highway sub¬ 
ject to a right of user by the owner of 
the soil for other purposes, or subject to 
an existing obstruction or excavation, 
which, if made after the dedication, w r ould 
have been a nuisance. 2 Sm. Lead. Cas. 
148, citing Fisher v. Prowse, 2 Best & S. 
770. See Highway; Way. 

Dedication, (defined). 12 Ga. 239,244; 1 
Beas. (X. J.) 562; 23 Wis. 416, 420. 

- (wluit is). 1 Bond (U. S.) 81; 9 

Crancli (U. S.) 292, 331; 10 Pet. (U. S.) 662, 
712; 1 Wall. (U. S.) 109; 21 La. Ann. 244,245; 
27 Mo. 211; 5 Vr. (N. J.) 87 ; 8 Wend. (X. Y.) 85, 
105; 11 Id, 487, 493; 12 Id, 172; 19 Id. 128, 
131; 20 Id. 96, 97, 111, 116; 1 Wliart. (Pa.) 
469, 472; 16 Serg. & R. (Pa.) 390, 396; 22 Tex. 
94; 3 Bing. 447 ; 1 Canipb. 260, 263; 2 Smith 
262, 269 ; 2 Str. 1004. 

- (what is not). 22 AVend. (X. Y.) 425, 

433; 4 Barn. & Aid. 447 ; 5 Id. 454; 4 Barn. & 
C. 574, 591; 1 Dow. & By. 20; 6 Id. 572, 590; 
2 Nev. & M. 583, 595; 5 Taunt. 125, 136. 

-(how made). 6 Pet. (U. S.) 431, 498. 

- (of highway). 87 Ill. 64. 

- (of lands). 14 Barb. (X. Y.) 511; 4 

Cow. (X. Y.) 542; 1 Hill (N. Y.) 189, 191; 6 
Id. 407; 7 Johns. (X. Y.) 106; 4 Paige (N. Y.) 
510; 6 Id. 271. 

-(of literary work). 7 AA f est L. J. 49. 

- (of manuscript). 5 McLean (U. S.) 32. 

- (of road). 2 Barn. & Ad. 681. 

-(of way). 2 Pick. (Mass.) 162, 164. 

-(partial, what is). 7 Barn. & C. 257, 

260. 

- (to public uses, effect of). 4 Vr. 

(N. J.) 13. 

DEDICATION-DAY.—The feast of 
dedication of churches, or rather the feast day 
of the saint and patron of a church, which was 
celebrated not only by the inhabitants of the 
place, but by those of all the neighboring vil¬ 
lages, who usually came thither; and such 
assemblies were allowed as lawful. It was usual 
for the people to feast and to drink on those 
days.— Cowell. 

DEDIMUS ET CONCESSIMUS.— 

The plural of dedi et concessi ( q . v.) These were 
the operative words of grant in Magna Charta 
(q. v.) 

DEDIMUS POTESTATEM—A writ 
eued out of Chancery, empowering the persons 
to whom it is directed to administer the oath of 
allegiance and a judicial oath to a person who 
has been newly appointed a justice of the peace. 
(Stone Just. 5.) The writ was also formerly used 
appoint special commissioners in the country 


to take a conusance of a fine, or to swear an 
answer to a bill in equity. (2 Bl. Com. 351 ; 3 
Id. 447.) And in still earlier times it was 
required when a person wished to appoint an 
attorney to represent him in court (dedimua 
poslatem de atturnato faciendo), because the law 
required the parties to appear in court person¬ 
ally.—F. N. B. 25 a. 

DEDITION.—The act of yielding up any¬ 
thing ; surrendry. 

DEDITITII.—In the Roman law, criminals 
made freedmen after being branded in the face 
or on the body.— Calv. Lex. 

Deduction, (in a grant). 2 Doug. 624. 

Deduction, without any, on account of 
taxes, (in a lease). 5 Binn. (Pa.) 505, 506. 

DEED —Deed seems formerly to have signified 
a writing under seal not concerning land, us opposed 
to a charter. It is obviously derived from do , in the 
sense of execute, possibly in imitation of the Norman- 
French fet f fait. 

2 1. “A deed is a writing or instrument 
written on paper or parchment, sealed 
and delivered, to prove and testify the 
agreement [i. e. the intention] of die par¬ 
ties whose deed it is, to the things con¬ 
tained in the deed.” (Shep. Touch. 50. ) A 
deed cannot be written on wood, leather, 
cloth, stone, or any other material than 
paper or parch meat. (Co. Litt. 35 b, 229 a.) 
A deed differs from other instruments not 
merely in its formalities (as to which see 
Delivery ; Execution ; Registration ; 
Seal; Stamp), but also in its effects (as to 
which see Bond; Contracts, l 9; Cove¬ 
nant; Estoppel; Limitation; Merger.) 

\ 2. Deed poll. —All deeds are either 
poll or indented. A deed poll is a deed 
made by one person or by several persons 
in the same interest, as where several 
persons appoint an attorney by deed, or 
bind themselves by a bond. A deed poll 
is so called because the paper or parch¬ 
ment is polled or cut even, as opposed to 
a deed indented. (Co. Litt. 229a; Shep. 
Touch. 50.) In the old writers deed is 
generally used in the sense of deed poll. 
Co. Litt. 229 b. 

\ 3. Form and requisites.— A deed 
generally consists of the following parts, 
or some of them: The premises, the 
habendum, the tenendum, the redden¬ 
dum, the conditions, and the covenants. 
Shep. Touch. 52, 74; Co. Litt. 229 b. See 
the various titles. 

The requisites of a deed are—(1) Suffi¬ 
cient parties and a proper subject :>f issur- 
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aiice. (2) The deed must not rest on an 
illegal consideration ; and to hold goocF 
against creditors it must rest on a valuable 
consideration. (3) It must be written, 
engrossed, printed or lithographed, or 
partly written or engrossed, and partly 
printed or lithographed in any character 
or in any language, on paper, vellum, or 
parchment, since these materials best unite 
the two qualities of durability and diffi¬ 
culty of concealing alteration or erasure. 
(4) The language employed should be suf¬ 
ficient in point of law, intelligible without 
punctuation, and clear without the aid of 
stops or parentheses. 

I 4. Deeds are essential to the validity 
of certain legal acts, especially for almost 
all conveyances and leases of real prop¬ 
erty (1 Steph. Com. 481; Stat. S and 9 Viet, 
c. 106), and for the alienation of chattels 
where there is no contract of sale or 
delivery of possession. (Wms. Pers. Prop. 
37. See Bill of Salk.) Bonds, powers of 
attorney, and a few other instruments, are 
in practice always made by deed. See Es- 


DEED OF COVENANT.—Covenant* 
are sometimes entered into bv a separate deed, 
for title, or for the indemnity of a purchaser or 
mortgagee, or for the production of title deeds. 
A covenant with a penalty is sometimes taken 
for the payment of a debt, instead of a bond 
with a condition, but the legal remedy is iho 
same in either case. 

DEED OF SETTLEMENT. —In Eng¬ 
land a joint stock company formed he I ore No¬ 
vember 1st, 18-14, was usually formed by a deed 
of settlement, constituting certain persons trustees 
of the partnership property, and containing 
regulations for the management of its a flairs. It 
was sometimes accompanied by a private act of 
parliament or by letters-patent. (8m. More. 
L. 62. See Company.) Companies registered 
after November 1st, 1844, under the 7 and 8 
Viet. c. 110, and before 186*2, were regulated by 
deeds of settlement (Id. 67), in the same way as 
companies formed under the Act of 1862 are 
regulated by a memorandum and articles of asso¬ 
ciation (q. v.) 

Deed of the premises, (in an agreement). 
13 Johns. (N. Y.) 359, 363. 

Deed, good and sufficient, (in an agree¬ 
ment). 6 Halst. (N. J.) 110; 2 Johns. (N. Y.) 
595. 

DEED POLL. —See Deed, § 2. 


CROW, 

l 5. Deed is also used in the expression 
‘ ; in deed” to signify that a thing has been 
really or expressly done, as opposed to 
“in law,” which means that it is merely 
implied or presumed to have been done 
(see Condition, \\ 4, 5); therefore, when 
we say that a surrender “in deed” of an 
estate in land must be made by deed, the 
word “deed” is used in different senses. 

As to deeds indented, see Indenture. 
As to deeds acknowledged, see Acknowl¬ 
edgment, \ 1 . As to deeds enrolled, see 
Bargain and Sale, g 2; Disentailing 
Deed ; Enrolment. 


Deed, (defined). 1 Gr. (N. J.) Ch. 525 ■ 1 
Harr. ^N. J.) 324; 2 Bing. 413; 2 Bl. Com. 
294; L. R. 2 C. G. R. 27. 

, - ( what is a). 1 Car. <& P. 421: 10 

Moo. 1. 


-(what is not). 6 Bam. & C. 665, 6 

9 Dow. & Rv. 678 ; 2 Ld. Raym. 760, 967. 

( N Y) 4 ^ greemept to execu te). 12 Jo] 

-(in a statute). 5 Mass. 438, 472. 

-(in an agreement). 14 Ind. 12, 16 

-- (in married woman’s act). 60 Ind. i 

-(in statute relative to forgery). L 

2 C. C. R. 22. y) 

-(when includes mortcaee) 44 \ 

100, 104 ; 25 Mich. 388, 391. 

.-(when possession will raise pres uj 

Uonof). I C?i. (N. Y.) 90. 


DEED TO DECLARE USES.—A 

deed made subsequent to a fine or com¬ 
mon recovery, explaining its purpose. 

DEED TO LEAD USES.—A deed 
made previous to a fine or common recov¬ 
ery, explaining its purpose. 

Deed, warranty, (in an agreement). 14 
Barb. (N. Y.) 418. 

Deemed, (defined). 14 Blatchf. (U. S.) 
74, 77. 

-— (in a statute). 2 Gr. (N. J.) 461. 

Deemed proper, (in a statute). 7 Barn. & 
C. 266, 276. 

DEEMSTERS .—Saxon: dema, a judge or 
umpire. 

Judges in the Isle of Man and in Jersey, who, 
without process or any charge to the parties, 
decide all controversies in those islands; they 
are chosen from among the parties themselves. 
Cam. Brit, and 4 Inst. 284. 

Deeply indebted, (construed). 102 Mass 
272, 275. 

DEER.— See Animal, g 2. 

DEER-FALD.—A part or fold for deer. 

DEER-HAYES.—Engines or great nets 
made of cord to catch deer 19 Hen. VIII. c. 
11 . 

DEFALCATION.—(1) The failure of 
one holding a position of trust to pay over 
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money received by him. (2) The reduc¬ 
tion of a claim or demand made by one 
contracting party, by deducting a counter¬ 
claim presented by the other. 

Defalcation or discount, (in a promissory 
notch 3 Ilarr. (N. J.) 224. 

Defalcation, without (in a promissory 
note). 9 Serg. & R. (Pa.) 193, 196 ; 8 Wheel. 
Am. C. L. 34. 

DEFAMATION. — The act of mali¬ 
ciously making a false and disparaging 
statement concerning a person. By “ dis¬ 
paraging” is meant that the statement is 
calculated to expose him to contempt, 
ridicule or public hatred, or to injure his 
character or credit, or to cause him to be 
feared or avoided, or the like. (See Underh. 
Torts 83.) Defamation is either libel or 
slander (q. v.) See , also , Malice ; Privi¬ 
lege. 

DEFAULT.— 

I 1. The neglect or non-performance of 
a duty. 

$ 2. In practice, default “ is legally 
taken for non-appearance in court” (Co. 
Litt. 259b); but at the present day it 
means the failure to take any step re¬ 
quired by the rules of procedure. Tiius, 
if a party fails to appear or to file or serve 
a pleading within the proper time, he is in 
default, and a judgment given against 
him in consequence is called “ judgment 
by default.” Such a judgment may be set 
aside by the court on proper terms, if it 
appears that the default was unintentional. 
See Writ of Inquiry. 

Default, (in a covenant). 3 East 491. 

- (in a lease). 1 Barn. & Ad. 715, 720. 

- (in a promissory note). 2 Hall (N. 

Y.) 431. 

-(in an agreement). 5 Bos. & P. 258, 

265. 

- (in practice act). 29 Iowa 245. 

Default of issue, (in a devise). 1 W. Bl. 
645. 

Default of such issue, (in a marriage set¬ 
tlement). 2 Atk. 89, 92. 

-(in a will). 7 East 521, 527; 11 

Id, 594 ; 3 Mau. & Sel. 25, 29 j 7 Mod. 195 ; 
3 T. R. 484, 491. 

Default of such sons, (in a will). 1 Bos. 
& P. 250, 258. 

DEFAULTER. —One who makes de¬ 
fault. 

DEFEASANCE •— Norman - French : de - 1 
fere, to undo. Britt. 216 b. 

This term, “in a large sense, doth some¬ 


times signify (1) a condition annexed to 
an estate; and sometimes (2) the condition 
of an obligation, made with and annexed 
to the obligation at the time of making 
thereof” (Shep. Touch. 396); but it is more 
' properly applied (3) to a condition relating 
to a deed, such as an obligation, mortgage, 
recognizance, or the like, but contained in 
a separate instrument, whether entered 
into at the same time as the deed itself, or 
afterwards. On the condition or defeas¬ 
ance being performed by the obligor or 
recognisor, the deed is made void. A con¬ 
veyance of the freehold of land at common 
law (e. g. by feoffment) could not be de¬ 
feated by a defeasance unless it was exe¬ 
cuted at the same time as the conveyance. 
(Co. Litt. 236 b.) And in th> manner 
mortgages were in former tinu^ usually 
made, the^nortgagor enfeoffing the mort¬ 
gagee, ana he at the same time executing 
a deed of defeasance, whereby the feoff¬ 
ment was rendered void on repayment of 
the borrowed money at a certain day. (2 
Bl. Com. 327.) Almost the only instances 
of defeasances at the present day occur 
in the case of cognovits and warrants of 
attorney (q. a.) 

$ 2. Defeasance is also used to describe 
the effect of a conditional limitation in 
defeating or putting an end to an estate. 
See Limitation. 

Defeasance, (defined). 43 Me. 371, 373; 2 
Gr. (N. J.) 364; 2 BL Com. 327 ; 1 Chit. Gen 
Pr. 321; 2 Saund. 47 n, (1). 

-(what is). 2 Mass. 493, 497; 12 Id. 

455, 463; Willes 107, 145. 

- (what is not). 4 Mass. 443, 445; 1 

Ld. Raym. 419. 

- (distinguished from a “ condition ”). 

2 Bl. Com. 342. 

- (to bond, separate covenant). 2 Halst. 

(N. J.) 89. 

DEFEASIBLE. —An estate or inter¬ 
est in property is said to be defeasible 
when it is subject to be defeated by the 
operation of a condition subsequent or 
conditional limitation. Thus, the estate 
of a mortgagee is defeasible, because the 
mortgagor has the right to redeem, and 
an estate followed by a conditional limita¬ 
tion is defeasible on the performance of the 
condition. (For examples of conditions, 
see that title, also , Limitation.) The term 
mny also be applied to interests given by 
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will subject to being divested (see Divest), 
and to an estate or interest subject to a 
power of revocation. See Power. 

DEFEAT.— See Defeasance. 

Defeat—hinder, (creditors, what is). 5 
Bush (Ky.) 579. 

DEFECT. —Deficiency ; insufficiency ; 
the absence of something required by law. 
In pleading, defects in matters of form 
only, are cured by verdict (see Aid, £ 2), 
but defects in matters of substance are 
fatal, as they directly affect the right to 
recover. 

Defect of parties defendant, (what is 
not). 40 Wis. 373, 375. 

Defect or want of repair, (in a statute). 
13 Gray (Mass.) 59, 63. 

DEFECTUS SANGUINIS. — Failure 
of issue. 

DEFENCE. — Norman-Fbench: defender, to 
deny < it dejendcra forsque tort ct force . he shall only 
deny the wrong and the force, Lltt. g 195,) so that 
defence originally signified merely a denial. 3 Bl. 
Com. 296; Hargrave’s note to Co. Litt. 127b. 

£1. Self-defence.—The right of private 
or self-defence is the right which every 
person has to inflict death or bodily harm 
in order to defend himself or any other 
person from unlawful violence, provided 
that he inflicts no greater injury than he 
in good faith and on reasonable grounds 
believes at the time to be necessary. Steph. 
Cr. Dig. 124; 3 Steph. Com. 241. 

§ 2. In pleading*, a defence is a reason 
given by the defendant, respondent, pris¬ 
oner or other person against whom an ac¬ 
tion or proceeding is brought, tending to 
show that there is no case against him. 

£ 3. In ordinary actions, defences are of 
innumerable variety, both of law and of 
fact, and are put forward either by answer, 
plea or demurrer (q. v.) Some of the old 
defences at common law had short names, 
which are still preserved, e. g. “ not 
guilty/’ “ non assumpsit,” “ nil debet,” 
&c. See , also, Amends; Confession and 
Avoidance ; Pleading ; Traverse. 

i 4. In equity, the matters of defence 
which may be relied on are in their nature 
susceptible of two divisions, viz.: (1) 

those which are dilatory, which merely 
delay or suspend or obstruct the suit with¬ 
out touching the merits, until the imped¬ 
iment or obstacle insisted on is removed ; 


and (2) those which are peremptory and 
permanent, and go to the entire merits of 
the suit. The inodes of defence are four, 
viz. : (1) by demurrer, by which the de¬ 
fendant demands the judgment of the 
court, whether he should be compelled 
to answer the bill or not; (2) by plea, 
whereby he shows some cause why the 
suit should be dismissed, delayed or 
barred ; (3) by answer, which, controvert¬ 
ing the case stated by the bill, confesses 
and avoids it; or traverses and denies the 
material allegations in the bill; or admit¬ 
ting the case made by the bill, submits to 
the judgment of the court upon it; or re¬ 
lies upon a new case, or upon new matter 
stated in the answer, or upon both ; (4) 
by disclaimer, which seeks at once a deter¬ 
mination of a suit, by the defendant’s dis¬ 
owning all right and interest in the matter 
sought by the bill. All or any of theae 
modes of defence might be joined. Story 
Eq. PI. 345. 

£ 5. In criminal matters 3 when a pris¬ 
oner is brought to the bar and arraigned 
he either confesses the charge, stands 
mute, or does not answer directly to the 
charge, which may be entered as a plea of 
not guilty, or pleads to the jurisdiction, or 
in abatement, or demurs, or pleads spe¬ 
cially in bar, or, generally, that he is not 
guilty. In addition to these several modes 
of defence, there were formerly what were 
called “declinatory pleas”—the plea of 
sanctuary and the plea of clergy—both 
now abolished. See , also, Arrest of Judg¬ 
ment ; Demurrer ; Plea. 

£ 6. Matrimonial suite.—In matrimonial 
suits, in England, defences are divided into abso¬ 
lute, i. e, such as being established to the satisfac¬ 
tion of the court are a complete answer to the 
petition, so that the court can exercise no discre¬ 
tion, but is bound to dismiss the petition ; and 
discretionary , or such as being established leave 
to the court a discretion whether it will pro¬ 
nounce a decree or dismiss the petition. Thus, 
in a suit for dissolution, condonation is an abso¬ 
lute, adultery by the petitioner a discretionary, 
defence. Browne Div. 86. 

£ 7. County court.—In English county 
court practice, defences of set-off, infancy, covert¬ 
ure, statute of limitations, and discharge under 
the bankruptcy acts, are called “ special de¬ 
fences,” and a defendant cannot set up one of 
them unless he gives the registrar notice of his 
intention to do so (9 and 10 Viet. c. 95, £ 76; 
Poll. C. C. Pr. 100), and files a notice with a 
concise statement giving the material facts in¬ 
volved in the defence. 
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\ 8. Ecclesiastical courts. —The defence 
in ecclesiastical courts may be called the “ an¬ 
ew er,” in which the defendant denies, extenuates 
or justifies. 

DEFENCE ACTS.— The English defence 
acts are the Acts 5 and 6 Viet. c. 94; 23 and 24 
Viet. c. 112; and 36 and 37 Viet. c. 72, by which 
certain lands are vested in the Secretary of State 
for war, to be’used for military purposes. See 
Hawlev v. Steele, 6 Ch. D. 521. 

Defence, (in a statute). 5 C. P. D. 34; 
16 Abb. (N. Y.) Pr. 235; 8 How. (N. Y.) 
Pr. 441; 10 Id. 148; 10 N. Y. Leg. Obs. 14; 4 
Sandf. (N. Y r .) 668. 

DEFEND. —To forbid or deny; to op¬ 
pose or resist; to contest an action, suit or 
other legal proceeding. 

DEFENDANT. — Formerly, one 
against whom a personal action was 
brought, the word “tenant” being the cor¬ 
responding term in real actions. Now, 
however, in America, the word is used to 
denote a person required to make answer 
in any action or suit, criminal as well as 
civil, while in England its meaning seems 
to he one against whom an action, informa¬ 
tion, or other civil proceeding (other than 
a petition) is brought, including.summary 
proceedings before magistrates and justices 
for the recovery of penalties. See Coun¬ 
ter-Claim ; Prisoner ; Respondent. 

Defendant, (in a judgment). 8 Dana (Ky.) 
41, 43. 

- (in a statute). 118 Mass. 470, 473; 

122 Id. 8, 11. 

Defendant in the action, (a garnishee is 
a). 16 Wis. 169, 173. 

Defendant, the said, and the said plain¬ 
tiff, (in pleadings). 6 Taunt. 121, 406. 

DEFENDANT IN ERROR.—The 

^arty against whom a writ of error is sued 

out. 

Defendants, (who are). 1 P. Wins. 593. 

Defendants and plaintiffs, (what in¬ 
cludes). 9 Ill. 20, 24. 

Defendants’ costs, (in a judgment). Penn. 
(N. J.) 747. 

Defendants said, (in a declaration). 6 Pet. 
(U. S.) 1, 6. 

DEFENDEMUS. —A word used in grants 
and donations, which binds the donor and his 
heirs to defend the donee, if any one go about to 
lay any incumbrance on the thing given other 
than what is contained in the deed of donation. 
—Bract 1. 2, c. 16. 

DEFENDER. —The Scotch term for 
defendant. 


DEFENDER OF THE FAITH.—A 

peculiar title belonging to the sovereign of Eng¬ 
land, as that of “ Catholic ” to the king of 
Spain, and that of “Most Christian” to the 
king of France. These titles were originally 
given by the popes of Rome; and that of 
Defensor Fidel was first conferred by Pope Leo 
X. on King Henry VIII., as a reward for writ¬ 
ing against Martin Luther ; and the bull for it 
bears date quinta Idus Octob 1521.— Encyc . 
Bond. 

DEFENDERE SE PER CORPUS 
SUUM.—To offer duel or combat as a legal 
trial and appeal. Abolished by 59 Geo. III. § 
46. See Battel. 

DEFENDERE UNIOA MANU.-To 

wage law; a denial of an accusation upon oath. 
See 3 Bl. Com. 341; 3 Steph. Com. 424. 

DEFENERATION.—The act of lending 
money on usury. 

DEFENSA.—A park or place fenced in for 
deer.— Cowell. 

DEFENSE.— See Defence. 

DEFENSE AU FOND END DROIT. 

—In French and Canadian law, a demurrer. 

DEFENSE AU FOND EN FAIT.— 

The general issue. 

DEFENSIVA.—A lord or earl of the 
marches, who was the warden and defender of 
his country.— Cowell. 

DEFENSIVE ALLEGATION.—The 

mode of propounding facts relied upon as a de¬ 
fence by a defendant in the ecclesiastical courts. 
He is entitled to the plaintiff’s answer upon 
oath, and may thence proceed to proofs as well 
as his antagonist. 3 Steph. Com. (7 edit.) 315. 

DEFENSIVE WAR.—A war in de¬ 
fence of, or for the protection of national 
rights. It may be defensive in its principles, 
though offensive in its operations. 1 Kent 
Com. 50 n . 

DEFENSO.—That part of any open field 
or place that was allotted for corn or hay, and 
upon which there was no common or feeding, 
was anciently said to be in defenso : so of any 
meadow ground that was laid in for bay only. 
The same term was applied to a wood where 
part was enclosed or fenced, to secure the growth 
of the underwood from the injury of cattle.— 
Cowell. \ 

DEFENSOR.—(1) In the canon law, the 
advocate or patron of a church. Spel. Gloss. 
(See Advocati Ecclesi je.) (2) In the civil 
law, a defender or advocate; a tutor or guard¬ 
ian.— Calv. Lex. (3) In old English law the 
defendant; a warrantor.— Bract. 141 b, 257 h 
A protector or guardian.— Spel. Gloss . 
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DEFENSOR CIVITATIS.—An officer 
umier ilio Roman empire, whose duty it was to 
protect the people against the injustice ot the 
magistrates, the insolence of the subaltern ofli- 
rors. and the rapacity of the money-lenders. He 
had the powers of a judge, with jurisdiction of 
pecuniary causes to a limited amount, and tlie 
lighter species of otlenees. He had also the 
care of the public records, and powers similar to 
those of a notary in regard to the execution of 
wills and conveyances.— Burrill . 

DEFENSUM. —An enclosure of land ; any 
fenced ground. See Defenso. 

Deflciente uno sanguine non potest 
esse haeres (3 Co. 41): One blood being 
wanting, he cannot be heir. But see 3 and 4 
AV ill. IV. c. 106, l 9, and 33 and 34 Viet. c. 23, 

8 i. 

DEFICIT.— Something wanting—gen¬ 
erally, in the accounts of one entrusted 
with money, or in the money received by 
him. 

* 

Define, (defined). 36 Mich. 447, 452. 

Definite failure of issue, (defined). 50 
Ind. 542, 546. 

Definite sentence, (what is). 1 Watts 
(Pa.) 255, 257. 

DEFINITION .— Latin: de, and finis, a 
bound or limit. 

A description of a thing by its proper¬ 
ties ; an explanation of the meaning of a 
word or term.— Webster. The process of 
stating the exact meaning of a word by 
means of other words.— Worcester . 

Definitive, or final decree, (what is 
not). 84 Pa. St. 238, 239. 

DEFINITIVE SENTENCE.— The final 
judgment or sentence of an ecclesiastical court, 
in opposition to a provisional or interlocutory 
judgment. But see United States v. The Peggy, 
1 Cranch (IT. S.) 103. 

DEFORCEMENT— DEFORCEOR 
—DEFORCIANT.—Deforcement is 
where a man wrongfully holds lands to 
which another person is entitled. It 
therefore includes disseisin, abatement, 
discontinuance, and intrusion (Co. Litt. 
277 b, 331b), but it is applied especially to 
cases, not falling under those heads, where 
the person entitled to the freehold has 
never had possession ; thus, where a lord 
has a seignory, and lands escheat to him 
propter defectum sanguinis , but the seisin is 
withheld from him, this is a deforcement, 
and the person who withholds the seisin 
is called a deforceor. (3 Bl.-Com. 172; 


Butler’s note to Co. Litt. 331b.) So if a 
man covenants to convey lands to another 
and refuses to do 30, continuing in posses¬ 
sion against him, this wrongful possession 
is a deforcement; whence in levying a 
fine of lands, the person against whom 
the fictitious action was brought upon a 
supposed breach of covenant, was called 
the deforciant. 3 Bl. Com. 174. See Fine; 
Quod ei Deforceat; Tenant at Suffer¬ 
ance. 

DEFORCIARE.—To withhold property 
from the right owner. 

DEFORCIATIO.—A distress; a holding 
of goods for the satisfaction of a debt. 

DEFOSSION.—The punishment of being 
buried alive. 

DEFRAUD.—To cheat; to wrong 
another by fraud. See Fraud. 

Defraud, (defined). 4 Halst. (N. J.) 302, 
31.3. 

- (not synonymous with “ hinder and 

delay”). 68 Mo. 435, 439. 

D E FRAU D AT IO N.—Privation by 
fraud. 

Defraying the public charges, (in a 
statute). 18 Johns. (N. Y.) 242. 

DEFUNCT.—One that is deceased; a 
dead man or woman. 

DEGRADATION.—An ecclesiastical cen¬ 
sure, whereby a clergyman is removed from the 
ministry, i. e. deprived of holy orders. It seems 
to differ from “deposition” in being more humil¬ 
iating, but there is some confusion in the books 
on the subject. Phillim. Ecc. L. 1399; Rog. 
Ecc. L. 335 et. seq . 

DEGRADATIONS.—A term for waste 
in the French law. 

DEGREE.—(1) A step in the line of 
descent or relationship. (2) The status or 
condition of a person. (3) A mark of dis¬ 
tinction conferred upon a student for pro¬ 
ficiency in some art or science. (4) A 
particular grade of crime more or less 
culpable than another grade of the same 
offence. 

Degree, (synonymous with “estate”). 1 
Com. Dig. 95. 

Degree, in equal, (in a will). 12 Ves. 433. 

DEGREES.—In the law of real actions, 
degrees were certain alterations in the rights of 
a person who had disseised another of his land, 
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as where the disseisor conveyed the land to a 
stranger, or died seized so that the land descended 
to his heir. The nature of the action to be 
brought by the disseisee depended upon the 
number of degrees between the original disseisor 
and the person actually in possession of the land. 
Co. Litt. 238 b; Rose. Real Ac. 88. 

DEHORS.—Foreign to; outside ; out of the 
point in question; foreign to the record. 

DEI GRATIA.—By the grace of God. An 
expression used in the titles of sovereigns, denot¬ 
ing a claim of authority derived from divine 
right. It was anciently a part of the titles of 
inferior magistrates and other officers, civil and 
ecclesiastical, but was afterwards considered a 
prerogative of royalty.— Abbott. 

DEI JUDICIUM.—The old Saxon trial 
by ordeal, so called because it was thought to be 
an appeal to God for the justice of a cause, and 
it was believed that the decision was according 
to the will and pleasure of Divine Providence. 
See Ordeal. 

DEJACION.—In the Spanish law: (1) A 
surrender of his property to his creditors by an 
insolvent debtor; (2) the renunciation of an 
inheritance; (3) the release of a mortgage 
upon payment; (4) the abandonment of in¬ 
sured property to the insurer. 

DEJERATION.—A taking of a solemn 
oath. 

DEL CREDERE.— A del credere 
agent, or agent acting under a del credere 
com mission, is an agent for the sale of 
goods, who, in consideration of a higher 
reward than is usually given, guarantees 
the due payment of the price of all goods 
sold by him, i. e. engages to pay the price 
himself if the purchaser does not. Chit. 
Cont, 189; Benj. Sales 607 n . See Commis¬ 
sion, § 2. 

Del credere, (defined). 3 Mas. (U. S.) 
232, 243 ; 6 Bro. P. C. 280, 287; 1 T. R. 112, 
115. 

Del credere commission, (effect of). 7 
Wheel. Am. C. L. 434. 

Del credere factors, (who are). 24 
Wend. (N. Y.) 169, 174. 

DELATE.—In the Scotch law, to accuse. 

DELATIO.—In the civil law, an accusation 
vt information. 

DELATOR.—An accuser; an informer; a 
sycophanl. 

DEL AT U R A.—An accusation ; also the 
reward of an informer. 

Delay, (in contract for sending telegraphic 
messages). 6 Abb. (N. Y.) Pr. N. s. 405, 423; 
45 N. Y. 744. 


Delay of execution, (effect of). 6 Halst 
(N. J.) 310; 7 Id. 293. 

- (is not a fraud). 12 Wend. (N. Y.) 

404, 406. 

DELECTUS PERSONS -The 
choice of a person. It is an established 
principle of the common law, that as a 
partnership can commence only by the 
voluntary contract of the parties, so, when 
it is once formed, no third person can be 
afterwards introduced into the firm with¬ 
out the concurrence of all the partners 
who compose the original firm. It is not 
sufficient to constitute the new relation 
that one or more of the firm shall have 
assented to his introduction; for the dis¬ 
sent of a single partner will exclude him, 
since it would, in effect, otherwise amount 
to a right of one or more of the partners 
to change the nature and terms and obli¬ 
gations of the original contract, and to 
take away the delectus personae, which is 
essential to the constitution of a partner¬ 
ship. So stubborn, indeed, is this rule, 
that even the executors and other personal 
representatives of a partner do not, in that 
capacity, succeed to the state and condi¬ 
tion of that partner. The Roman law is 
direct to the same purpose. It even 
pressed the rule to a still further extent, 
and held that a positive stipulation be¬ 
tween the partners at the commencement 
of the partnership, that the heir or per¬ 
sonal representative of a partner shoi>ld 
succeed him in the partnership, was inop¬ 
erative and incapable of being enforced. 
The common law, however, treats such a 
stipulation as valid and obligatory. This 
also, according to Pothier, was the doc¬ 
trine of the old French law, and the mod¬ 
ern code of France has expressly adopted 
it, in opposition to the Roman law. Such 
also is the law of Scotland. (Story Part. 
6.)— Wharton. 

Delegata potestas non potest dele- 
g-ari (2 Inst. 597): A delegated power cannot 
be delegated. 

DELEGATE— 

g 1. In American law. —One clothed 
with power to act for another; the repre¬ 
sentative of the people of a Territory in 
Congress; members of political conven¬ 
tions chosen by the electors to nominate 
candidates for public office. 
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5 2. In English law. —Commissioners ap¬ 
pointed by the crown, by a special commission 
of delegacy, to hear an ecclesiastical cause either 
in lieu of the archbishop of the province, or by 
way of appeal from him. The Court of Dele¬ 
gates was abolished bv Stats. 2 and 3 Will. IV. 
c. 92, and 3 and 4 Will. IV. c. 41, and its juris¬ 
diction transferred to the Judicial Committee of 
the Privy Council. Philliui. Eec. L. 1268 et seq. 

Delegating, (a power). 1 Hill (N. Y.) 501; 
4 Johns. (X. Y.l Ch. 36S; 5 Paige (N. Y.) 487. 

- (an authority). 4 Halst. (N. J.) 335; 

2 Hill (X. Y.) 434. 

DELEGATION.— A sending away; a 
putting into commission; the assignment 
of a debt to another; the entrusting 
another with a general power to act for 
the good of those who depute him. 

Delegation, (defined). 48 Miss. 450. 

DELEGATUS NON POTEST 
DELEGARE.— A person to whom a 
power, trust or authority is given to act on 
behalf or for the benefit of another, can¬ 
not delegate it—i. e. he cannot put another 
person in his place—unless he is authorized 
to do so. (See Substitute.) The rule ap¬ 
plies especially to persons acting under 
powers of attorney, to directors of com¬ 
panies, and to trustees, executors, &c. It 
must not, however, be understood of 
merely ministerial acts, which do not in¬ 
volve the exercise of discretion, and which 
the delegatus cannot reasonably be ex¬ 
pected to perform himself. Therefore a 
trustee may employ a banker, steward or 
agent to receive or pay money or the like. 
Lewin Trusts 224. See Agency, § 1. 

Deleterious or poisonous, (necessary in 
indictment for poisoning). 4 Car. & P. 571. 

DELF.—A quarry or mine. 31 Eiiz. c. 7. 

Deliberandum est diu quod statu- 
endum est semel (12 Co. 74): That which 
is to be resolved once for all, should be long 
deliberated upon. 

DELIBERATE—DELIBERA¬ 
TION.— To deliberate is to weigh in the 
mind; to reflect upon; to ponder. Also, 
to consult with others, as the deliberation 
of a jury. In criminal law, particularly 
with respect to homicide, deliberation is 
an essential element of the higher degree 
of crime. See Aforethought; Malice; 
Premedit vtion. ' 


Deliberately and premeditatedly, (con* 
strued). 75 Pa, St. 403, 406. 

Deliberation, (in a statute). 18 Am. Dec. 
778 ?i., 779 7i. 

Delicatus debitor est odiosus in 
lege : A luxurious debtor is odious in law. 
(2 Bulst. 148.) Imprisonment for debt lias 
now, however, been abolished, save only in cer¬ 
tain exceptional cases. 

DELICT.—A tort of a fraudulent character; 
a misdemeanor of a low grade, punishable by a 
small fine or short term of imprisonment. They 
are called “private” or “public” delicts accord¬ 
ing as they may affect an individual or the pub¬ 
lic generally, and quasi delicts when caused by 
carelessness unaccompanied by malice. 

Delineated, (in a statute). L. R. 18 Eq. 740. 

Delinquens per iram provocatus 
puniri debet mitius (3 Inst. 55): A delin¬ 
quent provoked by anger ought to be punished 
more mildly. 

DELICTUM.—A crime or offence; a tort 
or wrong;- guilt or fault. See Challenge, \ 3; 
In Pari Delicto. 

DELIMIT.—To mark or lay out the 
limits or boundary line of a territory or 
country. 

DE-LIMITATION.—The act of fix¬ 
ing, marking off, or describing the limits 
or boundary line of a territory or country. 

Delirium, (defined). 17 Am. Dec. 311. 

DELIRIUM TREMENS.—A dis¬ 
order of the brain resulting from the 
excessive and protracted use of intoxicat¬ 
ing liquors. A person who commits crime 
while suffering with this disease is not 
responsible, but the defence must be 

clearly proved. 

/ 

Deliver, (equivalent to “pay,” in bill of 
exchange). 1 Bouv. Inst. 459. 

Deliver money, (in a promissory note). 1 
Bouv. Inst. 458. 

Deliver to, (in a bbnd). 33 Conn. 489, 496. 

Deliver up, (in insolvent act). 3 Atk. 378, 
380. 

Deliver up a bond to be cancelled, 
(in a will). 1 Wile. 178. 

DELIVERANCE.— See Replevin. r 

Deliverance, (in a statute). 2 Wend. (N. 
Y.) 345, 348. 

Delivered, (bond must be). 2 Wheel. Am. 
C. L. 376. 

in statute of usury). 49 Wis. 697. 
what is sufficient evidence of a deed 
being). 2 Day (Conn.) 280. 

Delivered, ready to be, (in an arbitration 
bond). 6 Mod. 160. 
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DELIVERY.— 

\ 1. Chattels. —Delivery primarily sig¬ 
nifies the act of transferring the possession 
of a movable thing from one person to 
another. (Perkins speaks of the delivery, 
i . e. payment of legacies; Prof. Book, # 7.) 
Thus, the delivery of goods is a necessary 
part of the transaction called a “sale” (q. v.) 
As to the distinction between delivery in the 
u formation,” and delivery in the “ perform¬ 
ance ” of a contract, see Benj. Sales 554. 

§ 2. Actual, or constructive. —Deliv¬ 
ery is either actual or constructive. Thus, 
if goods cannot conveniently be actually 
handed from one person to another, as if 
they are in a warehouse or a ship, the 
delivery of the key of the warehouse, a 
delivery order, bill of lading, &c., is a con¬ 
structive or symbolical delivery of the 
goods themselves. Wms. Pers. Prop. 37 ; 
Benj. Sales 573. See Delivery.Order; 
Livery. 

I 3. Deeds. —In conveyancing, delivery 
is that part of the operation of executing 
a deed by which the grantor signifies his 
intention when and how the deed is to 
take effect. Delivery is of two kinds: (1) 
absolute delivery, when the grantor in¬ 
tends the deed to take effect at once and 
unconditionally, even though he should 
retain the deed in his own possession. 
(Wms. Real Prop. 147 et seq.) This kind 
of delivery is generally effected by the 
grantor saying, at the time of signing and 
sealing the deed, “ I deliver this as my act 
and deed” (Id.); (2) delivery as an escrow, 
when the deed is delivered by the grantor 
to a third person not a party to it, to be 
delivered up to the grantee upon the per¬ 
formance of a condition, as the payment 
of money or the like. Id.; Shep. Touch. 
57. See Escrow; Execution. As to the 
history of delivery, see Markby’s Elements 
of Law, g 473. 

§ 4. Pleadings. —Pleadings are deliv¬ 
ered by being left at the address of the 
opposite party or his attorney or solicitor, 
unless the party has failed to enter an 
appearance, in which case the pleading 
(if one is required) is delivered by being 
filed with the proper officer. See Service. 

$ 5. Execution. —As to execution by 
delivery, see Execution; Judgment; Writ 
of Delivery. 


Delivery, (what is). 5 N. H. 570, 572; 2 
Aik. (Vt.) 79 ; 1 East 192, 194, 515, 524 ; 12 
Id. 614, 619; 1 Esp. 593; 3 Id. 12, 14; 1 Moo. 
12, 29; 8 Wheel. Am. C. L. 163. 

-(what is not). 51 Ala. 481, 484; 12 

Rob. (La.) 51, 54; 8 Pick. (Mass.) 543, 545; 2 
Wend. (N. Y.) 308, 317. 

-(by carrier). 3 N. Y. 322. 

- (in a sale, defined). 2 Cai. (N. Y.) 44. 

- (in a statute). 5 Burr. 2719. 

- (is necessary to the conveyance of a 

personal chattel). 4 Wheel. Am. C. L. 295. 

- (of cotton, what is not). 1 Bail. (S C. > 

553 

- (of deed). 4 Dav (Conn.) 66, 79: 22 

Ind. 36, 39; 24 Id. 231,240; 46 Iowa 287; 8 
Mass. 230, 239 ; 10 Id. 456, 458 ; 17 Id. 212, 220; 
2 Beas. (N. J.) 455 ^ Coxe (N. J.) 66; Saxt. 
(N. J.) 458 ; 12 Johns. (N. Y.) 421, 550; 17 Id. 
543, 577 ; 20 Id. 187 ; 1 Johns. (N. Y.) Cas. 114 ; 
1 Johns. (N. Y.) Ch. 240; 15 Wend. (N. Y.) 
647, 651; 1 Dev. (N. C.) Eq. 14; 5 Barn. & C. 
671, 687. 

- (of execution to sheriff). 1 Harr. 

(N. J. ) 254. 

- of goods). 3 Mas. (U. S.) 107, 112; 

16 Wall. (U. S.) 319 ; 3 Houst. (Del.) 176, 209 ; 
5 Johns. (N. Y.) 335; 15 Id. 39; 10 Wend. 
(N. Y.) 389, 391 ; 14 Id. 546, 563; 2 Wheel. 
Am. C. L. 149 ; 2 IJ. Bl. 316 ; 3 Bos. & P. 5S2, 
584; 1 Campb. 235 ?i., 452, 453 ; 2 Id. 243, 245. 

- (of mortgage). 8 Ind. 364, 367. 

-- (of possession of lands). 2 Gr. (N. J.) 

456. 

- (to carrier). 2 Ilill (X. Y.) 137. 

- (to constitute valid gift inter vivos). 19 

Barb. (N. Y.) 631; 2 Johns. (N. Y.) 52. 

- (to third person for use of donee). 1 

Paige (N. Y.) 316. 

- (under statute of frauds). 3 Johns. 

(N. Y.) 399, 420; 18 Id. 58. 

Delivery, constructive, (what is). 12 
Mass. 300, 302; 17 Id. 197, 204; 1 Gow 58, 64; 
1 Taunt. 458, 460. 

DELIVERY ORDER. —An order ad¬ 
dressed, in England, by the owner of goods to a 
person holding them on his behalf, requesting 
him to deliver them to a person named in the 
order. Delivery orders are chiefly used in the 
case of goods held by dock companies, wharf¬ 
ingers, &c. Such an order is not a document of 
title, and therefore does not transfer the prop¬ 
erty or divest the vendor’s lien for the purchase- 
money, until it is acted on by the holder ob¬ 
taining either (1) actual delivery, or (2) an 
entry of his title in the wharfinger’s books, or 
(3) the issue of a dock warrant in his name, 
which last operation would apparently pit;- 
suppose the second. Until he does one of Uil^c 
things, the original owner may obtain deliver" 
to himself or transfer the property in the goods 
to some one else. McKewan v. Smith, 2 H. L. 
Cas. 309 ; Imperial Bank v. L. & St. R. Doe.w 
Co., 5 Ch. D. 195 ; Cav. Sec. 338 ; Benj. Sales 
684. See Dock Warrant. 

DELUSIONS, —Belief in the exist¬ 
ence of things which do not exist, or do 
not exist in the manner or to the extent in 
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which they are believed to exist. The 
general rule is that where a person suffers 
from mental delusions, his capacity to 
enter into contracts and make testament¬ 
ary and other dispositions of his property 
is not affected by the delusions unless they 
are calculated to influence the particular 
contract or disposition, even though they 
are connected with its subject-matter. 
Thus, where a person at the time he 
granted a lease labored under the delusion 
that the property was impregnated with 
sulphur, it was properly left for the jury to 
sav whether as a matter of fact that delu- 
sion made him incompetent to grant the 
lease. Jenkins v. Morris, 14 Ch. D. 674. 
See Banks v. Good fellow, L. R. 5 Q. B. 549; 
Smee v. Smee, 5 P. D. 84. See , also , Lu¬ 
natic. 

Delusions, (as constituting insanity). 16 
Barb. (N. Y.) 259, 262 ; 2 Park. (N. Y.) Cr. 215. 

DEM AIN. — See Demesne. 

DEMAND.—Demand, “ in the under¬ 
standing of the common law, is of so large 
an extent as no other one word in the law 
is ” (Co. Litt. 291 b), and therefore if a per¬ 
son release to another all manner of de¬ 
mands, this is the best release that the 
latter can have, for by it all actions, execu¬ 
tions, rights of entry, rents, commons, pro¬ 
fits d prendre , obligations, contracts, &c., 
are released and discharged. Ib.; Litt. \ 
508 et seq. See Demandant. 

\ 2. A demand also signifies a request 
addressed to a person that he will do some 
act which he is legally bound to do, after 
the request has been made. Thus, bills of 
exchange and promissory notes may be, 
and checks must be, made payable on de¬ 
mand. When a bill or note is made pay¬ 
able on demand, the Statute of Limita¬ 
tions does not, in general, begin to run 
until the demand is made, unless it ap¬ 
pears that the debt was recoverable on de¬ 
mand, and not merely payable on demand. 
Shelf. R. P. Stat. 269. The reservation of 
interest from the date of the bill or note 
raises a presumption that the cause of 
action accrued from that date, and not 
from the time of demand. Id., and set 
infra, \ 3. 

\ 3. Stele demand.—It is a doctrine 
of equity that where a claim is put for¬ 


ward which arose many years ago, and it 
is clear from the circumstances of the 
case, that the person putting it forward 
has long been cognizant of his rights, and 
lias neglected to enforce them, the court 
will decline to recognize his claim, al¬ 
though it may not be barred by the Stat¬ 
ute of Limitations. Such a claim is called 
a “stale demand.” The term is chiefly 
used with reference to trusts, to which the 
Statutes of Limitation do not apply (Me 
Donnell v . White, 11 H. L. Cas. 570), but it 
is also sometimes applied to ordinary 
debts. Thus, where A. gave B. a prorn 
issory note, payable three months after 
demand, no interest being reserved, and 
A. paid two half-yearly instalments of in¬ 
terest within eighteen months from the 
date, but no further interest was paid, and 
no proceedings were taken to enforce pay¬ 
ment of the note for nearly forty years, 
the court expressed an opinion that even 
if the claim had not been barred by the 
statute, it ought to be rejected as a “ stale 
demand.” In re Rutherford, 14 Ch. D. 687. 

Demand, (defined). 1 Halst. (N. J.) 417 ; 8 
Allen (Mass.) 314, 315. 

-(distinguished from “debt”). 2 Hill 

(N. Y.) 220. 

-- (in a written instrument). 11 Ind. 

236. 

-(in an acquittance). 1 Den. (N. Y.) 

257. 

-(in attachment act). 32 How. (N. Y.) 

Pr. 282. 

-(means “ rightful demand 2 Tyrw. 

503, 510. 

-(of a check). 6 Cow. (N. Y.) 484. 

- (promissory note payable on). 2 Mas. 

(U. S.) 241; 2 Cai. (N. Y.) 369; 1 Cow. (N. Y.) 
397; 10 Wend. (N. Y.) 304, 308; 13 Id 267, 
268; 9 Barn. & C. 409, 410. 

Demand, account on, (in a guaranty). 15 
Wend. (N. Y.) 329, 332 

DEMAND IN RECONVENTION. 

—A civil law term in use in Louisiana, to 
designate a demand which a defendant 
sets up in consequence of that which the 
plaintiff has brought against him. 

Demand payment, (of a bill of exchange), 
i 4 How. (U. S.) 262, 271. 

Demand, sue fob, recover, receive, (in a 
power of attorney). 10 Pet. (U. S.) 177, 182; 
5 Bam. & Aid. 204 ; 1 Taunt. 347. 

Demand, two years after, (in a promissory 
note). 8 Dowl. & Ry. 347. 

DEMANDANT.—The technical name 
for the actor in a real action, correspond- 
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ing to “plaintiff” in a personal or mixed 
action. Co. Litt. 127 b. See Actor. 

Demanded, (in a bond). Cro. Jac. 242. 

Demanded, lawfully, (defined), 2 Mau. 
& Sel. 525, 529. 

DEMANDEESS.—A female demandant. 

Demands, (defined). 6 Mod. 231, 232. 

-(what includes). 14 Wend. (N. Y.) 

58, 59. 

-(in a deed). 4 Wheel. Am. C. L. 250. 

-(in a statute). 33 Ind. 386. 

-(in a submission to arbitration). 6 

Mass. 336. 

-(release of all). 1 Root (Conn.) 319, 

320; 9 Mass. 235, 238; 3 Johns. (N. Y.) 68; 
Co. Litt. 291 b; 1 Mod. 99 ; 2 Id . 281; 3 Id. 277, 
279; 12 Id. 455, 460 ; 2 Ld. Raym. 1306; Yelv. 
156, 214. 

Demands, all, (in a receipt). 1 Root 
(Conn.) 235. 

-(in a rule of reference). 9 Mass. 320. 

-(in a statute). 18 Wend. (N. Y.) 126, 

133. 

-(in a submission to arbitration). 2 

N. H. 26, 429; 12 Johns. (N. Y.) 311; 15 Id. 
197. 

Demands and actions, (release of all). Cro. 
Jac. 222, 487, 623. 

Demands, debts and dues, (in a deed). 12 
Serg. & R. (Pa.) 269, 271. 

Demands in full, (in a deed of assignment). 
9 Serg. A R. (Pa.) 123, 124. 

Demands, in full of all, (in a release). 
2 Conn. 120, 124. 

Demands, in full satisfaction of all, 
(in a statute). 17 Wend. (N. Y.) 285, 290. 

DEMEASE.—Death. 

DEMEMBRATION.—In the Scotch law, 
the offence of maliciously cutting off a limb.— 
Sell Did. 

DEMENS.—One whose mental faculties are 
enfeebled; one who has lost liis mind; distin¬ 
guishable from amem, one totally insane. 4 Co. 
128. 

DEMENTED.—Of unsound mind. 

DEMENTIA.—Mental weakness; un¬ 
soundness of mind; loss of intellect; 
idiocy ; insanity. Senile dementia of a tes¬ 
tator is often a sufficient ground for setting 
aside bis will. 

Dementia, (defined). 2 Abb. (U S.) 507, 

- (synonymous with weakness ot 

mind”). 44 N. H. 531, 537. 

D E M E S N E.—Nobman-Fbbnch : dem&yne , 
from Latin, dominium , ownership. 

g 1. In its primary sense, demesne signi¬ 
fies 44 own,” or that which is a man’s pri¬ 
vate property. Thus, Britton (90b) speaks 


of the right of some lords to hang their 
tenants on their fourches demeyne, or pri¬ 
vate gallows, in proprio patibulo. Fleta 62. 

g 2. Land.—Hence demesne , as applied 
by the old writers to lands or rents, signi¬ 
fied that they were in the possession or 
occupation of a freehold tenant, or of bis 
lessees for years, as opposed to those which 
others held of him for an estate of freehold. 
Thus, if A. was seised for an estate of free¬ 
hold of eleven acres of land, and granted 
six of them to B., to be held by him as A/s 
tenant, then A. was said to be seised of 
the remaining five in dominico, and of the 
six which he had granted to B. he was 
seised in servitio. 

g 3- Under the old law, when an heir 
brought an action to recover land belong¬ 
ing to his ancestor, he had to allege in the 
writ that his ancestor died seised of the 
land “in his demesne as of fee,” meaning 
that the immediate freehold in severalty 
was vested in him for an estate of fee- 
simple, as opposed to one who held land 
for a term of years, or for life only, or in 
common with others, or in servitio. (The 
authorities are very conflicting as to the 
proper meaning of dominicum , but the 
explanation given above seems the most 
probable. See Britt. 205 b; Bract. 263 a; 
Fleta 289; Co. Litt. 17 a; Co. Copyh. § 12; 
Wms. Seis. 6; 2 Bl. Com. 105; 1 Steph. 
Com. 233. Of course, after the abolition 
of subinfeudation (q. v.) no one can create 
an estate to be held by the grantee as his 
tenant, unless it is less than an estate in 
fee-simple.) From this use of the phrase, 
in dominico suo ut de feodo came to be the 
technical description of an estate of fee- 
simple in a real action. Litt. g 10. 

g 4. Manor.—Demesne was also applied to 
those parts of a manor, in England, which were 
in the occupation of the lord, or ot his villeins, 
or tenants for years, being cultivated “ for the 
necessary sustentation, maintenance and supp< st¬ 
ation of the lord and his household” (Co. Litt. 
17 a; Britt. 205; Att.-Gen. v. Parsons, 2 Crontp. 
& J. 279. That part of the demesne lands 
which was in the possession oi the villeins was 
called dominie urn villenagium ; Bract. 263 a; Fleta 
289), as opposed to that part of the manor which 
had been granted out to free tenants in consid¬ 
eration of services; hence, a manor is said to be 
held in dominico, and in servitio, or to consist of 
demesnes and services. (Co. Litt. 17 a; Co. 
Copyh. g 2.) At the present day the demesne 
lands of a manor consist (1). of the lords 
demesnes, or that part which is in the actua 
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occupation of the lord, (2) of the copyholders’ 
demesnes, or the part hold by copyhold tenants, 
and to) of the waste land of the manor. Co. 
Copyli. I 12 et scq. See Manor; Service. 

;■ 5. Crown lands.— The demesne lands 
of the crown are those which belong to the 
sovereign ill her public capacity, i. e. by succes¬ 
sion from her predecessors, or by escheat, Ac., as 
opp^eii to her private estates, namely, such as 
have beeu acquired by her by moneys out of her 
privy purse, or by gift or inheritance from any 
person other than her predecessors. The demesnes 
are under the management of the commissioners 
of woods, forests and land revenue, and their 
revenue forms part of the consolidated fund 
{q. r.) H. Cox. Inst. 698 ; 2 Steph. Com. 534 ; 
Stat. 14 and 15 Viet. c. 42. See Ancient 
Demesne ; Manor ; Seignory. 

Demesne, (in letters-patent). 2 Tyrw. 223, 
251. 

DEMESNE AS OF FEE. —See De¬ 
mesne, l 3. 

Demesne in his, as of fee, (in pleading). 
Co. Litt. 17 a, b; 16 East 343. 

DEMESNE LANDS OF THE 

C R OW N .—See Demesne, l 5. 

DEMESNIAL.—Pertaining to a demesne. 

DEMI-MARK. —A small sum of money 
paid into court in certain cases, by the tenant, 
in the trial of a writ of right by the grand 
assize, to obtain an inquiry by the grand assize, 
into the time of the demandant’s seisin. 

Demi-mark, (tender of). 7 Cow. (N. Y.) 52 ; 
13 Wend. (N. Y.) 546, 547. 

DEMI-OFFICIAL. —Partly official or 
authorized. 

DEMI-SANGUE, or DEMY-SAN- 

GTJE.—Half-blood. See Blood, § 2. 

DEMI-VTLL. —A town consisting of five 
freemen, or frank-pledges.— Sped. Gloss . 

DEMIDIETAS. —A half or moiety. 

DEMINUTIO. —A loss, or deprivation; a 
taking away. See Capitis Deminutio. 

DEMISE.— Old-French: demise or desmise, 
from desmettre: Latin: dimiUere, to send away. Skeat 
Etym. Diet. 8. v. 

Demise seems originally to have nn ;uit 
any transfer or succession of a right. Thus, 
in the old books, copyholds are said to be 
demisable by copy of court roll, meaning 
that the lord can grant them according to 
the custom of the manor. (Co. Litt. 58b.) 
So, demise, as applied to the crown, sig¬ 
nifies that change in the succession which 
takes place when the royal dignity is trans¬ 
ferred or demised from one king to his 


successor. This ordinarily occurs on the 
death of the king, but the expression is 
also used in the event of the king being 
deposed. 1 Bl. Com. 249. 

I 2. Lease.— In its ordinary sense, how¬ 
ever, to demise is to grant a lease of lands 
or other hereditaments. (1 Davids. Conv. 
108.) It is also applied, though rarely, to 
chattels, e. g. a ship. (Steel v. -Lester, 3 C. 
P. D. 121.) The word “demise” in a lease 
of land under seal implies a covenant for 
title ; in a parol lease it implies a covenant 
for quiet enjoyment. 1 Davids. Conv. 108. 

Demise, (defined). 5 How. (N. Y.) Pr. 58, 
71; Hob. 12 

-(explained). 8 Ala. 320, 322. 

- (imports a covenant). 9 Cush. (Mass.) 

242, 246; 14 Wend. (N. Y.) 38, 40; Fawc. L. 
& T. 229; 5 Barn. & C. 589, 609; 3 Com. Dig. 
253; 1 Mod. 113. 

-(in a lease). 71 Me. 64 ; 26 Mo. 112, 

115; 9 N. H. 219; 1 Chit. Gen. Pr. 344; 1 Cro. 
214, 331, 674; 4 Taunt. 329. 

-(in a will). 2 Bam. & Ad. 554, 563. 

-(in an agreement). 10 Johns. (N. Y.) 

337. 

Demise, after the, (in a deed). 3 Port. 
(Ala.) 69, 91. 

Demise and grant, (import a covenant). 5 
Serg. & R. (Pa.) 421, 424; Amb. 247, 250 ; Cro. 
Jac. 73 ; 3 Wils. 25, 28. 

-(imply warranty of title). 2 Otto (U. 

S.) 107. 

-(in a conveyance). 1 Chit. Gen. Pr. 

327. 

-(in a lease). 8 Cow. (N. Y.) 36, 39; 

Dyer 257 a ; 9 Ves. 324, 330; Yelv. 139. 

- (in an agreement). 4 Wend. (N. Y v 

502, 504. 

DEMISE and RE-DEMISE.—Mutua. 
leases of the same land, or something out of it. 
It is properly used upon the grant of a rent- 
charge, &c. 

Demise, grant and lease, (in a lease). 1 
Cine. (O.) 88. 

Demised premises, (in a covenant). 1 Burr 
287,290. 

DEMOBILIZATION. — In military 
law, the dismissal of an army or body of 
troops from active service. 

DEMOCRACY.—A form of govern¬ 
ment in which the sovereign power is 
neither lodged in one man, as in a mon¬ 
archy, nor in the nobles, as in an aristoc¬ 
racy or oligarchy, but in the collective 
body of the people. 

DEMOCRAT.—A member of the elder 
and more conservative of the two great 
political parties in the United States. 
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DEMOCRATIC.—Of or pertaining to 
democracy, or to the party of the demo¬ 
crats. 

DEMONETIZATION.—The with¬ 
drawal of the value of a thing as money. 


quent detention. Maud & P. Mer. Sh. 306 
See Charter-party, 


Demurrage, (defined). 1 
290, 292; 3 Chit. Com. L. 426. 
- (contract concerning). 


Holmes (U. S.) 
26 N. Y. 85. 


D E M O N S T RAT IO.—Demonstration ; 
description; denomination; addition. *See Falsa 
Demonstrate, &c. 

DEMONSTRATIVE LEGACY.— 

See Legacy, § 3. 

Demonstrative legacy, (defined). 63 Pa. 
St. 312, 316. 

DEMPSTER.—The chief judge of a Tin- 
wald Court in the Isle of Man. See Deemster. 

DEMUR.— 

2 1. In pleading*, to demur is to raise 
an objection by demurrer (q. v.) 

2 2. Parol.—Formerly, at common law, in 
all actions for debt against infant heirs by spe¬ 
cialty creditors of their ancestors, either party 
was entitled to pray that the parol might demur, 
i. e. that the proceedings might be stayed until 
the heir had attained his full age. This rule 
was the foundation of a similar practice in 
equity, where it was by analogy extended to all 
cases in which the real estate of an infant was to 
be sold or conveyed under the decree of the 
court; e. g . foreclosure and partition suits. ( See 
Day to Show Cause.) The demurrer of the 
parol was abolished by Stat. 11 Geo. IV. and 1 
Will. IV., c. 47, l 10. Archb. Pr. 1013 ; Dan. 
Ch. Pr. 149. 

DEMURRABLE.—A pleading, peti¬ 
tion, or the like, is said to be demurrable 
when it does not state such facts as sup¬ 
port the claim, prayer, or defence put 
forward. Ex parte Coates, 5 Ch. D. 979. 

DEMURRAGE • — Spanish : demorrage, 
from Latin, demorari , to delay. 

In the law of merchant shipping, de¬ 
murrage means (1) the detention of a 
ship by the freighter beyond the number 
of days allowed for loading or unloading, 
and (2) the sum which is fixed by the con¬ 
tract of affreightment {e. g. the charter- 
party) as a remuneration to the ship-owner 
for the detention of the ship ; the number 
of days during which the ship may be 
detained on demurrage at the rate agreed 
upon (called “ days of demurrage ”) is gen¬ 
erally fixed by the contract. When the 
ship is detained by the freighter beyond 
the days of demurrage, a claim of the same 
nature arises for damages for the subse¬ 


DEMURRER. From Latin: demorari., to 
abide: either because the party demurring relied oti 
the point of law i nous demitrroins en vos d'ferret win s .4 
nous etions west a respond. Year Rook, 1 Eriw. II. H, 
cited Steph. PI. (5); App. n. 1140, or because he put a 
stop to the pleadings in order to have the question of 
law determined. See Co. Litt. 71 b. See , also , Dkmuk. 

2 1. A demurrer is a pleading by which 

one of the parties in effect alleges that the 

facts stated by the opposite party in the 

preceding pleading (or in a particular part 

of it), even assuming them to be true, do 

not sustain the contention based on them ; 

i. e . do not show a good cause of action or 

ground of defence, set-off, counter-claim, 

reply, <fec. Thus, in an action on a bill 

of exchange, by an indorsee against the 

acceptor, if the defendant, in his answer, 

alleges that there was no consideration for 

the acceptance, the plaintiff may demur 

to this defence, because a bond fide holder 

for value of a bill of exchange can recover 

against the acceptor notwithstanding a 

defect in the title of the original holder. 

{See Negotiable.) Such simple cases as 

this are not likely to occur in practice, and 

usually demurrers raise new points. 

2 2. Demurring* ore tenus.— When a 
demurrer comes on for hearing and the 
party demurring takes an objection which 
might have been but was not raised by 
the demurrer, this is called “demurring 
ore tenus ” Dan. Ch. Pr. 504; Dawkins v . 
Lord Penrhyn, 6 Ch. D. 318. 

2 3. If, on the argument of a demurrer, 
judgment is given in favor of the demur¬ 
ring party, the demurrer is said to he 
allowed or sustained ; if it is given against 
him, it is said to be overruled. 

I 4. A demurrer affords a rapid and in¬ 
expensive mode of determining a point of 
law in question between the parties, and, 
if the whole case lies in that question, the 
determination of the demurrer determines 
the result of the action. If, however, there 
are several questions of fact or law in the 
case, or if the demurrer is occasioned by 
bad pleading, the action goes on nob' 
withstanding the determination of the de¬ 
murrer, because in the former case the 
remaining questions have to be decided, 
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Ami in the latter ease the court generally 
gives the party against whom a demurrer 
has been allowed, leave to amend his 
pleading, so as to state facts showing a 
cause of action or ground of defence. 
Questions of law may also he raised by 
special eases, motions for judgment and 
new trial, itc. 

The nature of demurrers differs according as 
they were used at common law or in equity. 

1 5. At common law there were formerly, in 
England, two kinds of demurrers, viz.: “ demur¬ 
rers ujkmi pleading” and “demurrers upon 
evidence.” (Co. Litt. 7*2a.) Demurrers upon 
pleading were similar to demurrers under the 
present practice, except that a joinder in demur¬ 
rer was necessary by the party whose pleading 
was impeached, and that the pleadings down to 
the joinder had to be made up into a demurrer 
book. (Chit. Pr. 928. See Issue.) Before 
the Common Law Procedure Act, 1852, demur¬ 
rers upon pleading were of two kinds : “ general 
demurrers,” or “demurrers to the substance,” 
raising a point of law, and “ special demurrers,” 
or “ demurrers to the form,” used where the 
pleading demurred to did not follow' the rules 
of pleading. The latter were called “ special ” 
because the defect of form objected to had to be 
specified in the demurrer. (Co. Litt. 72a; 3 
Bl. Com. 315; Steph. PI. (5) 151.) Special de¬ 
murrers were abolished by the C. L. P. Act, 
1852, \ 51. There were also demurrers to aid 
prier, voucher, receipt, waging of law and the 
like (Co. Litt. 72a), but these were antiquated 
tang before the passing of the Judicature Acts. 

\ 6. A demurrer to evidence is raised 
upon the trial of an action ; the party de¬ 
murring declares that he will not proceed 
because the evidence offered on the other 
side is not sufficient to maintain the issue. 
The practice of moving for a new trial has, 
in most jurisdictions, superseded this pro¬ 
ceeding. 5 Co. 104 ; Co. Litt. 72a ; Steph. 
PI. (5) 99, 101; 3 Bl. Com. 372; Chit. Pr. 
439. 

2 7. In equity, demurrers are rarely 
pleaded except by defendants, and are of 
several kinds, of which demurrers for want 
of equity, for want of parties, and for mul¬ 
tifariousness, are the most important. 
(Hunt. Eq. 29 ; Mitf. PI. 107 et seq . ; Dan.' 
Ch. Pr. 470 et seq.) If a demurrer is so 
framed as to bring in facts not stated in 
the bill, it is called a “ speaking demur¬ 
rer,” and should be overruled. Hunt. Eq. 
30 ; Dan. Ch. Pr. 504. 

{ 8. Demurring is also applicable to va¬ 
rious proceedings not being actions ; e . g . 
to some old common law writs (for an in¬ 
stance of a demurrer to a return to a man¬ 


damus and of a demurrer to a plea to the 
return, see The Queen v . The Postmaster- 
General, 1 Q. B. D. 658), and to an indict¬ 
ment or information. Broom Com. L. 
993, n. (p). 

$ 9. Criminal procedure.— Demurrers 
in criminal prosecutions by indictment or 
information often occur in practice. A 
general demurrer is founded on some sub¬ 
stantial defect in the indictment; a spe¬ 
cial demurrer, or demurrer in abatement, 
is founded on some formal defect; special 
demurrers are nearly obsolete. Archb. 
Crini. PI. 131. See Arrest of Judgment. 

Demurrer, (defined). 23 Conn. 69, 89. 

-(what constitutes). 6 Cow. (N. Y.) 

555 

-(effect of). 5 Halst. (N. J.) 328. 

-(in equity, effect of). Sax. (N. J.) 43. 

DEMURRER BOOK. —A record of 
the issue on a demurrer at law, contain¬ 
ing a transcript of the pleadings, etc., in¬ 
tended for the use of the court and coun¬ 
sel on the argument of the demurrer. 3 
BL Com. 317. 

DEMURRER TO EVIDENCE.— 

See Demurrer, \ 6. 

DEN.— A valley.— Blount A hollow place 
among woods.— Cowell. 

DEN AND STROND.—A liberty for 
ships or vessels to run or come ashore.— Cowell . 

DENA TERR^Bj.— A hollow place be¬ 
tween two hills; a little portion of woody 
ground ; a coppice.— Cowell. 

DENARIATE.—As much land as was 
worth one penny per annum. 

DENARII.—A sort of ready money; pen¬ 
nies; pence. 

DENARII DE CARITATE.—Custom¬ 
ary oblations made to a cathedral church at 
Pentecost. 

DENARII S. PETRI (commonly called 
“PetePs pence”).—An annual payment on St. 
PetePs feast of a penny from every family to 
the Pope, during the time that the Roman 
Catholic religion was established in England. 

DENARIUS.—The chief silver coin among 
the Romans, worth 8 d .; it was the seventh part 
of a Roman ounce. Also, an English penny. 
The denarius was first coined five years before 
the first Punic war, b. c. 269. In later times a 
copper coin was called denarius.— Smith . Diet . 
Antiq 
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DENARIUS DEI.— God’s penny, or 
earnest given and received by parties to con¬ 
tract, &c., paid in former times to the church or 
poor. 

DENARIUS TERTIUS COMITA- 
TUS. —A third part or penny of the county 
paid to its earl, the other two parts being 
reserved to the crown. 

DENBARA, or DENBER. —A pen for 

hogs ; a swine-court. — Cowell. 

DENELAGE. —The laws which the Danes 
enacted whilst they had the dominion in Eng¬ 
land. See Danelage. 

DENIAL.—A traverse in the pleading 
of one party of the statement set up by 
the other; a defence. 

DENIZATION —DENIZEN.— 

Norman-French ; denzein , from deins, within ; the i 
seems to have been inserted by analogy to citizen. 
Muller Etym. Vvb. 6. v.; Co. Litt. 129a. 

§ 1. A denizen, in the primary but obso¬ 
lete sense of the word, is a natural-born 
subject of a country (Co. Litt. 129a. “If 
the king and his subjects should conquer 
another kingdom or dominion [they] are 
all denizens of the kingdom or dominion 
conquered.” Calvin’s Case, 7 Co. 6), or a 
native or inhabitant of a city or liberty. 
(“Cest asavoir, qe lasise de pain soit garde 
sur le assai, ausi bien de denzeins come de 
foreins ” Liber Custumarum 303.) Deni¬ 
zation therefore originally signified mak¬ 
ing an alien into a denizen or natural-born 
subject (“The king cannot grant to any 
other to make of strangers born denizens 
... for the law esteemeth it a point of 
high prerogative ... to make aliens born 
subjects of the realm, and capable of the 
lands and inheritances of England in 
such sort as any natural-born subject is.” 
7 Co.. 25b); and thus denizen afterwards 
acquired the special sense of an alien who 
had been “indenized,” or made a natural- 
born subject. 

g 2. Denizen, in its modern [English] 
sense denotes a person who is an alien 
born, but who has obtained from the 
crown letters-patent, called “ letters of den¬ 
ization,” to make him an English subject 
(Co. Litt. 129a, where particular or limited 
denizations, “as when one is made denizen 
for life, or in taile,” are mentioned. See 
Allegiance) ; formerly there were several 
differences between denizens and natural¬ 
ized subjects, principally with reference to 


the inheritance of land [Ibid .); but since 
the passing of the Naturalization Act, 
1870, these differences have become unim¬ 
portant, and now that naturalization can 
be easily obtained (Stat. 7 and 8 Viet. c. 
66; Naturalization Act, 1870,) letters of 
denization are seldom granted. Rep. of 
Comm, on Natur. App. 8. See Naturali¬ 
zation. 

Denization, (acts prospectively). 1 McCord 
(S. C.) 352, 371. 

DENIZE. —To make a man a denizen 
or citizen. 

Denizen, (defined). 6 Pet. (U. S.) 102, 1 16 n .; 
20 Wend. (N. Y.) 338, 354; 1 Bl. Com. 374; Co. 
Litt. 129 a. 

Denominatio fieri debet a digniori- 
bus: Denomination should be deduced from 
the more worthy. 

Denouncement, (defined). 1 Cal. 55, 63. 

DENSHIRING OF LAND.—A method 
of improving land by casting parings of earth, 
turf, and stubble into heaps, which when dried 
are burned into ashes for a compost.— Cowell. 

DENUMERATION.—The act of present 
payment. 

DENUNCIATION. — An accusation 

{q. v.) 

DENUNTIATIO.—In old English law, a 
summons or public notice. 

Deny, (defined). 3 Bos. & P. 434, 438. 

DEODAND. — Formerly if a personal 
chattel was the immediate and accidental cause 
of the death of any reasonable creature (as 
where a man was run over by a cart or killed 
by an ox), it was forfeited to the crown under 
the name of a deodand ( Deo , to God, dandum, to 
be given). This rule was abolished by Stat. 9 
and 10 Viet. c. 62. 1 BL Com. 300; 2 Stepli. 
Com. 551. 

DEOR HEDGE.—The hedge enclosing a 
deer park. 

Depart from the State, (in a statute). 4 
Neb. 25, 29. 

Depart until discharged, not to, (in 
recognizance). 10 Wend. (N. Y.) 431, 435. 

Depart, warranted to, (in a policy of 
insurance). 3 Mau. & Sel. 461. 

DEPARTMENT — 

§ 1. A portion of a State or country. In 
France the term is applied tc divisions of 
the country similar to counties, and the 
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United St a t os have been divided into 
departments for military purposes. 

{ 2. In the United States there are execu¬ 
tive departments, to each of which a cer¬ 
tain portion of the executive business of 
the government is assigned. See Cabinet. 

Departments, military, (what are). 1 Pet. 
(U. S.) 293, 297. 

DEPARTURE.— 

I 1. In maritime law.— A deviation 
from the course prescribed in a policy of 
in su ran c e.— Bo uvier. 

I 2, In pleading 1 , departure “ is said to 
be when the second plea containeth mat¬ 
ter not pursuant to [the party’s] former 
[plea], and which fortifieth not the same, 
and thereupon it is called ‘ decessus.’ be¬ 
cause he departeth from his former plea.” 
(Co. Lilt. 304a.) Thus, if a plaintiff, suing 
as the executor of A. B.. alleges in his 
declaration that the cause of action ac¬ 
crued to A. B. in his lifetime, and in his 
replication alleges that it accrued to him 
as executor after A. B.’s death, this is a 
departure. (Steph. PI. (5), citing Hick¬ 
man v. Walker, Willes 27.) Departure 
was forbidden by the rules of common law 
pleading, and is so still by the modern 
practice. 

Departure, (in pleading, defined). 5 Conn. 
373, 379; 25 Ind. 22, 29; 49 Id. Ill, 113; 119 
Mass. 179, 135; 16 Johns. (N. Y.) 205; 13 N. 
Y. 83, 89; 2 Wend. 580; 7 Wheel. Am. C. L. 

350. 

Departure from port, (what is not). 7 
Cranch { XJ . S.) 100. 

DEPARTURE IN DESPITE OF 
COURT.—This expression was used in the 
old English practice to denote the failure of the 
tenant in a real action to appear upon demand, 
after having once appeared and been present in 
court. 

Departure of a 9HIP, (what is). 6 Taunt. 
241, 245. 

DEPASTURE,—To feed cattle on the I 
grass, &c., growing on land. See Common, I 
$ 4 et seq. 

DEPECULATION.—A robbing of the 
prince or commonwealth; an embezzling of the 
public treasure. 

DEPENDENCY.—A territory be¬ 
longing to a separate and distinct country 
by title other than that of mere conquest, 
and not settled by citizens of that country. 


Dependency, (defined). 3 Pick. (Ma*.) 
300,301. 

S leaning of, in United States statute). 

. 8 .) 281 , 286 . 

DEPENDENT.—A contract or cove¬ 
nant is dependent when it is not to be per¬ 
formed by the contractor or covenantor 
until the performance by the other party 
of some connected contract or covenant. 

Depending, (in an agreement). 3 Rawle 
(Pa.) 283, 298. 

Depending suit, (in a statute). 4 Watts 
(Pa.) 154, 156. 

DEPONENT.—A person who makes 
an affidavit, as opposed to a declarant, 
who makes a declaration, and a witness, 
who makes an oral statement. See Affi¬ 
ant; Deposition. 

Deponent, (defined). 47 Me. 248, 252. 
Opponent believes, (in an affidavit). 1 
AYi Is. 231. 

Deponent verily believes, (in an affida¬ 
vit). 2 Str. 1226. 

DEPOPULATIO AGRORUM. — De¬ 
stroying and ravaging a country. 3 Inst. 204. 

DEPORTATION.— Sea Abjuration. 

DEPOSE.—(1) To lay down; to lodge; 
to degrade from a throne or high station. 
(2) To affirm in a deposition. 

DEPOSIT.— 

§ 1. Money lodged with a person as an 
earnest or security for the performance of 
some contract. Also, a naked bailment 
( q . v.) of goods to be kept for the bailor 
without recompense, and to be returned 
when the bailor shall require it. The 
appellation and the definition are both 
derived from the civil law, depositum est f 
quod custodiendum alicui datum est. It 
is, in the civil law, divisible into two 
kinds: (1) necessary , made upon some 
sudden emergency, and from some press- 
| ing necessity; as, for instance, in case 
of a fire, a shipwreck, or other over¬ 
whelming calamity, when property is 
confided to any person whom the de¬ 
positor may meet without proper oppor¬ 
tunity for reflection or choice, and thence 
it is called miserabile depositum; (2) vol¬ 
untary, which arises from the mere con¬ 
sent and agreement of'the parties. The 
common law has made no such division. 
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There is another class of deposits, called 
“ involuntary,” which may be without the 
assent or even knowledge of the depositor; 
as lumber, &c., left upon another’s land by 
the subsidence of a flood or unusual tide, 
and goods lodged in a similar manner by 
a whirlwind. The civilians again divide 
deposits into “ simple deposits,” made by 
one or more persons having a common 
interest, and “sequestrations,” made by 
one or more persons, each of whom has a 
different and adverse interest in contro¬ 
versy touching it; and these last are of 
two sorts, conventional , or such as are made 
by the mere agreement of the parlies, 
without any judicial act; and judicial , or 
such as are made by order of a court in 
the course of some proceeding. There is 
another class of deposits called “ irregu¬ 
lar,” as when a person, having a sum of 
money which he does not think safe in his 
own hands, confides it to another, who is 
to return to him, not the same money, but 
a like sum when he shall demand it. 
There is also a quasi deposit, as where a 
person comes lawfully to the possession of 
another person's property by finding it; 
and a special deposit of money or bills in a 
bank, where the specific money, the very 
silver or gold coin, or bills deposited, are 
to be restored, and not an equivalent. 
Story Bailm., title “On Deposits,” ch. 2. 

g 2. An equitable deposit is a deposit 
of title-deeds or other documents of title, 
so as to create an equitable charge. This is 
frequently done in England. See Charge; 
Mortgage. 

J 3. A deposit in court is where 
property is deposited with an officer of 
the court for safe keeping, pending litiga¬ 
tion, e . g > until a question as to the person 
entitled to its possession is determined; 
or where money is paid into court as 
security. See Payment into Court. 

g4. On a sale of real estate, and on a 
sale, by auction, of personal property, it 
is usual for the purchaser to pay the 
vendor or auctioneer a deposit, i. e. part 
of the purchase-money by anticipation, as 
security for the completion of the pur¬ 
chase. Dart Vend. 191 ; 1 Dav. Prec. 
Conv. 520. 

Deposit, (defined). 8 Ga. 178, 180; 4 Ind. 
316 ; 2 La. Ann. 25, 27; 15 N, Y. 9, 166, 168. 


Deposit, (distinguished from “loan”). 29 N 
Y. 146. 

DEPOSIT ACCOUNT.—A sum lodged 
with a bank not to be withdrawn, save alto¬ 
gether, and on a fixed notice. 

Deposit, general and special, (defined), 
1 Mete. (Ky.) 415, 417. 

Deposit, ordinary bank, (defined!. 7 
Conn. 487, 495. 

Deposit, special, (defined). 7 Conn. 487, 
495 ; 2 Wheel. Am. C. L. 121. 

DEPOSITARY. —One with whom 
anything is lodged in trust, as “ deposi¬ 
tory M is the place where it is put. The 
obligation on the part of the depositary is, 
that he keep the thing with reasonable 
care, and, upon request, restore it to the 
depositor, or otherwise deliver it, accord¬ 
ing to the original trust. 

Depositary, (cannot dispute depositor's title). 
South. (N. J.) 742. 

Deposited for safe keeping, (in a statute). 
17 Mass. 479, 506. 

Deposited in court, (when monev is con¬ 
sidered). 2 Gall. (U. S.) 146, 150. 

DEPOSITION.— 

g 1. In ecclesiastical law, deposition 
is an ecclesiastical censure by which a 
clergyman is removed from the ministry, 
i. e. deprived of holy orders, as opposed 
to deprivation of benefice ( q. v.) Phillirn. 
Ecc. L. 1399. See Degradation. 

g 2. In procedure, depositions, in the 
most general sense of the word, are the 
written statements, under oath, of a wit¬ 
ness in a judicial proceeding. It is in this 
sense that the term is used when we say 
that where a witness is dead, his deposi¬ 
tions at a former trial are admissible in 
evidence on a subsequent trial between 
the same parties. (Powell Ev. 183.) In 
criminal procedure in England and in 
some of the United States, the deposi¬ 
tions of witnesses taken before a magis¬ 
trate or justice of the peace, against a 
person charged with an indictable offence, 
are subject to the same rule. (Best Ev. 
140; Rose. Cr. Ev. 71; Stat. 11 and 12 
Viet. c. 42.) In a recent case in Texas the 
rule is stated to be that when a deposition 
is taken before an examining court or a 
jury of inquest, and is reduced to writing 
and certified according to law, the defend¬ 
ant being present, and the privilege of 
cross-examination afforded him, and it is 
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shown that since the deposition was taken 
the witness lias died or removed beyond 
the limits of the State, or has been pre¬ 
vented from attending court by reason of 
age or bodily infirmity, or through the act 
or agency of the defendant, or by the act 
or agency of any person whose purpose it 
was to deprive the defendant of the benefit 
of the testimony, the deposition is admis¬ 
sible. Post v. State, 10 Tex. App. 579. 

§ 3. Deposition is used in a special sense 
to denote a statement made orally by a 
person on oath before an examiner, com¬ 
missioner, or officer of the court (but not 
in open court), and taken down in writing 
by the examiner or under his direction. 
The deposition is filed, and is used as evi¬ 
dence in such manner as the court directs. 
In the Courts of Chancery the depositions 
of the witnesses are taken before a master 
and are laid before the court at the hear¬ 
ing. This is the usual method of taking 
evidence in those courts, but in some juris¬ 
dictions provision is made for having oral 
testimony heard by the court. See Com¬ 
mission, $ 7 ; Evidence; Examinee. 

In the United States provision is made 
by congress and by the laws of most of 
the States for taking the depositions of 
witnesses in civil causes, where the attend¬ 
ance of the witnesses cannot be secured 
at the trial, on account of non-residence, 
sickness, etc. 

Deposition, (distinguished from “affidavit”). 
3 Blatchf. (U. S.) 456. 

-(in bastardy cases). L. R. 1 C. C. R. 

320. 

-(in Crimes Act). 3 Zab. (N. J.) 49. 

DEPOSITO.—A Spanish law term corre¬ 
sponding with the English “deposit” ( q . v.) 

DEPOSITOR.—One who makes a 
deposit. 

Depositors, (in a bank, are only general 
creditore). 1 Paige (N. Y.) 249. 

DEPOSITORY.—The place where a 
deposit (q. v.) is placed and kept. 

DEPOSITU M.—One of the four real con¬ 
tracts specified by Justinian, and having the 
following characteristics: (1) The depositary 
or depositee is not liable for negligence, however 
extreme, but only for fraud (dolus ); (2) the 
property remains in the depositor, the depositary 
having only the possession. Precarium and 
stqucstre were two varieties of the depositum, 


presenting, however, material distinctions. The 
deposition is the English deposit. 

DEPOT. —In the French law, is the depos- 
itinn of the Roman and the deposit of the Eng¬ 
lish law. It is of two kinds, being either (1) 
depot simplv so called, and which may he eithei 
voluntary or necessary, and (2) sequester, which 
is a deposit made either under an agreement of 
the parties, and to abide the event of pending 
litigation regarding it, or by virtue of the direc¬ 
tion of the court or a judge, pending litigation 
regarding it.— Brown. 

Depot, (defined). 24 Ohio St. 219, 229. 

Depot or station, (in a statute); 37 Conn. 
153, 163. 

Depots, posts and stations, (in a contract 
relating to the transportation of military sup¬ 
plies). 19 Wall. (U. S.) 264, 268. 

DEPRAVE. —To despise or exhibit 
contempt for. In England, depraving the 
Lord’s Supper or the Book of Common 
Prayer is a criminal offence, punishable 
with fine and imprisonment. Steph. Cr. 
Dig. 99. 

DEPREDATION.— A term used in the 
French law to denote the pillage made of the 
goods of a deceased person. 

DEPRIVATION. —An ecclesiastical 
censure, whereby a clergyman is deprived 
of his parsonage, vicarage, or other spirit¬ 
ual promotion or dignity, on account of 
some offence. Phillim. Ecu. L. 1395. See 
Censure; Deposition, g 1. 

Deprivation, (explained). 1 Bl. Com. 382. 
393. 

Deprived, (in New York Constitution, Art. 
L, l 6). 24 Barb. (N. Y.) 232. 

Deputation, special, (to serve process). 4 
Halst. (N. J.) 335. 

DEPUTY. — French : depute; from Latin, 
deputatus. 

One who governs and acts instead of 
another, or who exercises an office, &c., in 
another man’s right. A deputy cannot 
be appointed unless the grant of the office 
authorizes such appointment, as where it 
is to one to execute by deputy, &c. A 
deputy differs from an assignee, in that 
an assignee has an interest in the office 
itself, and does all things in his own name, 
for whom his grantor shall not answer, 
except in special cases; but a deputy has 
not any interest in the office, and is only 
the shadow of the officer in whose name 
he acts. A deputy cannot make a deputy. 
9 Co. 49. 
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Deputy, (power of). 1 Salk. 95. 

- (to United States congress). 5 Pet. 

(U. S.) 1, 39. 

DEPUTY LIEUTENANT.— The dep¬ 
uty of a lord lieutenant of a county in England. 

Deputy sheriff, (defined). 7 Halst. (N. J.) 
159. 

DEPUTY STEWARD. — A steward of a 
manor in England may depute or authorize 
another to hold a court; and the acts done in a 
court so holden will be as legal as if the court 
had been holden by the chief steward in person. 
So, an under steward or deputy may authorize 
another as sub-deputy, pro hac vice , to hold a 
court for him; such limited authority not being 
inconsistent with the rule delegatus non potest 
delegare . 

DERAIG-N. —There is a Norman word, 
desreyner , to prove one’s case in court, from the 
late Latin disrationare . (Britt. 42a; Loysel Inst. 
Cout. gloss.; Schmid Ges. der Ang. gloss, s. v. 
Dirationare; Muller’s Etym. Worth, s. v. See 
Arraign.) Hence it signified to establish one’s 
right, or to recover by legal proceedings. (Britt. 
98 b, 230a.) The word deraign “commeth of 
the French word derayer or deraigner } that is to 
say, to displace or to turne one out of his order. 

... So when a monke is deraigned, he is de¬ 
graded and turned out of his order of religion, 
and become a lay man.” Co. Litt. 136 b. 

\ 2. In the old books to “deraign a warranty 
paramount” seems to have meant “to enforce” 
or “take advantage of it.” Thus, if A. conveyed 
land to B. with warranty, and B. conveyed it to 
C. with warranty, and C. was evicted and recov¬ 
ered lands of equal value against B., and B. 
recovered lands of equal value against A., then 
A. was said to deraign the warranty paramount. 
Co. Litt. 174 a, 376 b; Plowd. 7, 515. 

DERELICT—DERELICTION.— 

Latin : dcrelmquerc , to abandon. 

$ 1. Dereliction is the act of abandoning 
a chattel or movable; as “if one is pos¬ 
sessed of a jewel, and casts it into the sea 
or a public highway, this is such an express 
dereliction, that a property will be vested 
in the first fortunate finder that will seize 
it to his own use.” 2 Bl. Com. 9. 

I 2. Ships.—The term is, however, more 
commonly used of ships, which are said 
to be derelict when they are abandoned on 
the high seas. If the ship is salved, a 
greater amount of remuneration is fre¬ 
quently allowed to the salvors than in 
ordinary cases of salvage. (Maude <fc P. 
Mer. Sh. 495; The Cleopatra, 3 P. D. 
145.) 14 Abandonment” here merely means 
“ physical abandonment,” not necessarily 
that kind of abandonment which takes 
place in the case of a constructive total 


loss; therefore, if a derelict is salved, it 
belongs to the owner, unless he has given 
notice of abandonment to the under¬ 
writers. See Abandonment, § 1. 

3 3. Land.—The term is also applied to 
land left dry by the sea shrinking back 
below the usual high-water mark, or by a 
river changing its bed. If this dereliction 
is sudden and considerable, the new land, 
in the case of the sea or a tidal river, be¬ 
longs to the government; in the case of a 
non-tidal river, the property in the bed 
and the adjoining land remains as before, 
so that if the river leaves its bed altogether, 
the old bed is divided between the riparian 
proprietors according to the medium filum , 
while the new bed remains the property 
of the person over whose land the river 
has made itself a course. If the derelic¬ 
tion is by small and imperceptible degrees, 
the new land goes to the owner of the ad¬ 
joining land (2 Bl. Com. 262; Couls. & 
F. Waters 22, 62, 94; cf. Just. Inst. ii„ 
l 23, and Alluvion) ; and if the owner 
of the original bed of the river had a 
several fishery over it, he has a similar 
right over the new bed. Foster v. Wright. 
4 C. P. D. 438. 

Derelict, (what is). 1 Newb. (U. S.) Adm. 
329 421 449. 

~-(what is not). 1 Pet. (U. S.) Adm. 31. 

Derivativa potestas non potest esse 
major primitiva (Noy Max.; Wing. Max. 
66): The derivative power cannot be greater 
than the primitive. 

DERIVATIVE .—See Conveyance, 1 4; 
Evidence; Settlement (as applied to 
paupers). 

Derived from or through either of his 
ancestors, (in statutes of descent of Maryland). 
7 Cranch (U. S.) 458, 468. 

DEROGATE—DEROGATION.— 

I 1. To derogate from a right, obligation 
or the like, is to destroy, prejudice or evade 
it. Thus, there is a maxim that no man 
can derogate from his own grant, which is 
chiefly applied to cases of the creation of 
easements by implied grant. If a man 
erect a house on his own land, and after- 
wards sell it to another, reserving the 
adjoining land, he cannot obstruct the 
windows in the house by building on the 
adjoining land, because the grant of the 
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house contains an implied grant of the 
easement of light to its windows, and if 
the grantor were allowed to obstruct them 
he would derogate from his grant. Pal¬ 
mer v. Fletcher, 1 Lev. 122; Gale Easm. 97. 

$ 2. Agreements or provisions are said 
to be in derogation of the marriage con¬ 
tract when they tend to disturb or preju¬ 
dice the status of lawful marriage. Thus, 
a provision in a settlement for the future 
separation of the husband and wife is in 
derogation of the marriage contract, be¬ 
cause it is calculated to facilitate the dis¬ 
solution of the marriage contract, “ which 
the policy of the law is to preserve intact 
and inviolate.” H. v. W., 3 Kay &> J. 382. 
See Immorality ; Separation Deeds. 

\ 3. An agreement is said to be in dero¬ 
gation of a statute, or of a rule of law, when 
it enables the parties to evade a rule made 
not for their benefit, but in the interest of 
the public. See Savin v. Hoylake Rail. 
Co., L. R. 1 Ex. 9; Poll. Cont. 242. 

2 4. An alteration of, or taking away 
from, a contract for the sale of stocks is 
also called a “ derogation.” 

DEROGATORY - CLAUSE. — A sen¬ 
tence or secret character inserted in a will by 
the testator, of which he reserves the knowledge 
to himself, with a condition that no will he may 
make thereafter should be valid, unless this 
clause be inserted word for word. This is done 
as a precaution to guard against later wills 
being extorted by violence, or otherwise im¬ 
properly obtained. By the law of England 
such a clause would be void, as tending to make 
the will irrevocable.— Wharton. 

Descend, (defined). 128 Mass. 38, 40. 

-(in a statute). 11 Serg. <fe R. (Pa.) 

224, 232. 

- (in a will). 9 East 170, 182. 

DESCENDANT.-One who is de¬ 
scended from another ; a person who pro¬ 
ceeds from the body of another, such as a 
child, grandchild, <fcc., to the remotest 
degree. The term is the opposite of 
“ ascendant ” (q. v.) 

Descendant, (does not embrace collateral 
relations). 30 N. Y. 393. 

Descendants, (defined). 28 Cal. 232, 236; 
20 Ga. 480, 512; 8 Gray (Mass.) 101, 119; 
Amb. 396, 397 ; 3 Swanst. 320, 323. 

--(as including every person descending 

from the stock). 2 Bradf. (N. Y.) 413. 

-(as meaning “ lineal ” descendants). 1 

Bradf. (N. Y.) 314, 318. , 

-(as synonymous with “issue”). 2 C. 

E. Gr. (N. J ' 475; 8 Id. 575. 


25 Ga. 420, 428. 

- (in a statute). 9 R. I. 266, 289. 

-(in a will). 3 Bro. Ch. 367, 368 

8 Com. Dig. 472; 1 East 120, 129; 11 Ch 
D. 873. 

—-(means “issue of the body of the per¬ 

son named, of every degree”). 1 Redf. (N. Y.) 
409. 

Descendants or representatives, (in a 
will). 2 Cox C. C. 187, 188. 

DESCENT is what takes place when 
land or some interest in land or other 
really belonging to a person passes, on his 
death intestate, to some one related to him 
by consanguinity, either directly or by 
reference to some other person, according 
to certain rules of law. (Co. Lilt. 13 b, 
237a. As to the descent of a warranty 
under the old law, see Litt. 22 718, 735 et 
seq.) Descent, therefore, is opposed on the 
one hand to what takes place when land, 
on the death of a person, passes to some 
one else by virtue of a gift or limitation to 
him as persona designata (q. v.) ; and, on the 
other hand, to the devolution of personal 
property, which is governed by the rules 
of distribution ( q. v.) 

2 2. Lineal — Collateral.— With refer¬ 
ence to the nature and degree of the con¬ 
sanguinity, descent is said to be “lineal” 
when it takes place from an ancestor to a 
descendant (e. g. from father to son) or vice 
versa , and “collateral” or “transversal” 
when the parties are descended from a 
common ancestor, as in the case of uncle 
and nephew, cousin and cousin, &c. (See 

Consanguinity.) It was formerly the rule 
in England, following the principles of the 
feudal svstem, that there should be no 
lineal succession of estates in the ascend¬ 
ing line. Although this rule lias been 
abolished both in England and in the 
United States, the result of it is that title 
by inheritance, whether in the ascending 
or descending line, is termed “ descent.” 

2 3. Stock, or root of descent.— The 
rules by which the descent of realty is 
governed have two objects : first, to deter¬ 
mine the stock of descent, i. e. the person 
from whom the descent is to be traced, or, 
in other words, the person with reference 
to whom the question of consanguinity is 
determined; and, secondly, to settle who 
is to be selected from the persons related 
by consanguinity to the stock of descent. 
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$ 4. In the United States, the rales of 
descent are prescribed by the statutes of 
the several States, which, while presenting 
the same general features, differ widely in 
certain particulars. The English doctrine 
of primogeniture is entirely disregarded, 
and the distinction between male and 
female heirs is abolished in nearly all of 
the States. Under some of the statutes 
inheritance among collaterals is per stirpes , 
the children of a deceased parent taking 
the portion which would have belonged 
to him had he been living, but in most of 
the States it is provided that lineal de¬ 
scendants, standing in equal degree from 
the common ancestor, shall share equally 
per capita. For a compilation of these 
statutes, seeSWashb. Real Prop. (3 edit.) 21. 

The following are the rules of descent 
under the English statutes— 

\ 5. The rule which determines the stock of 
descent is that in every case descent shall be 
traced from the purchaser, i. e. from the last 
person who acquired the land otherwise than by 
descent, (3 and 4 Will. IV. c. 106, \ 2. See 
Purchaser.) Thus, if land is conveyed or 
devised to A. and lie dies intestate, the descent 
is traced from him, because he was the pur¬ 
chaser; again, if, on A.'s death intestate, the 
land descends to B., and he also dies intestate, 
tlie descent is still traced from A., because B. was 
not the purchaser, although he is the person 
from whom the land descends. This view of the 
operation of the act seems to us 1 6 be the 
correct one, but it is not universally accepted. 
According to Mr. Joshua Williams (notes to 
Watkins on Descent 119; Jurist n. 9. iv. (2) 
56), where a person (B.) has acquired land by 
descent from the purchaser (A.) and dies intes¬ 
tate, the person (C.) who then takes the land by 
descent derives his title not from B. but from the 
purchaser A., so that lie would take the land free 
from B/s specialty debts if it were not for the 
Acts 3 and 4 Will. IV. c. 104, making the land 
of every deceased ow T ner assets for payment of 
his debts. The objection to this view is 1 that the 
Inheritance Act does not say that every descent 
shall take place from the purchaser, but that 
where a descent takes place “the title to inherit 
bv reason of consanguinity ” shall be traced from 
the purchaser. (See the correspondence on this 
point in the Jurist n. s. iv. (2) 56, 72, 109, 120.) 
If, however, there is a total failure of heirs of the 
purchaser, the descent is traced from the person 
last entitled to the land. Stat. 22 and 23 Viet, 
c. 35, \ 19. 

The rules regulating the selection of the 
person tu take by descent in a given case are 
divisible according to their source, and are of 
the following kinds— 


Descent according to the common law means 
either “ literally the common law,” or (more 
usually) the “ common law as altered by the 
Inheritance Act.” (3 and 4 Will. IV., c. 106, § 
2.) The rules regulating this kind of descent 
are called the “ canons of descent,” and are as 
follows—* 

§ 7- Fee-simple. —Descent of an estate in 
fee-simple. (1) Inheritances in the first place 
lineally descend to the issue of the purchaser, in 
infinitum , but the issue nearest in degree to the 
purchaser are preferred to the more remote; 
consequently the children of the purchaser are 
preferred to their own issue. (2) The male 
issue is admitted before the female in the same 
degree; for instance, sons are admitted before 
daughters. (3) Where two or more of the male 
issue are in equal degree of consanguinity to the 
purchaser, the eldest only shall inherit ; but the 
, females shall inherit all together. (4) The lineal 
descendants of any person deceased shall repre¬ 
sent him ; i. e. shall stand in tlie same place as 
the person himself would have done had lie 
been living. Therefore, if the purchaser leaves 
a daughter, and a grandson by a deceased son, 
the grandson takes the land by right of repre¬ 
sentation, to the exclusion of the daughter. 
(Sec Per Capita; Per Stirpes.) (5) On 
failure of lineal descendants of the purchaser, 
the inheritance descends to his nearest lineal 
ancestor, or to the issue of such lineal ancestor, 
if he has died, according to the rule of repre¬ 
sentation (canon 4). (6) The paternal line is 

preferred to the maternal. In other words, the 
father and all the male paternal ancestors of 
the purchaser and tlieir descendants shall be 
admitted to inherit before any of the female 
paternal ancestors or their descendants; all the 
female paternal ancestors and their heirs before 
the mother or any of the maternal ancestors of 
the purchaser, or her or their descendants; and 
the mother and all the male maternal ancestors 
and their descendants before any of the female 
maternal ancestors or their descendants. (7) A 
kinsman of the half blood shall inherit next 
after a kiusman in the same degree of the whole 
blood to the purchaser, and alter the issue of 
such kinsman, when the common ancestor is a 
male, and next after the common ancestor, when 
such ancestor is a female. (See Blood, £ 2.) 
(8) In the admission of female ancestors, the 
mother of the more remote male (paternal or 
maternal) ancestor, and her heirs, shall be pre¬ 
ferred to tlie mother of a less remote male 
(paternal or maternal) ancestor and her heirs 

$ 8. Estate tail. —The descent of an estate 
tail follows the first four canons, unless it is 
barred, or unless it is limited to special heirs or 
to males or females, in which case the canons 
govern its descent so far as they are applicable. 
Wms. Real Prop. 105. See Tail; and infra, \ 
11 . 

\ 9. Customary descent is a descent 
regulated by the custom of the place where the 
land is situated, as in gavelkind and borough- 
English lands (q. v.) ; other peculiar kinds of 
descent occur in many manors. (Wms. Seis. 93; 


§ 6. Descent by the common law.— 

*See Wms. Real Prop. 100, and 1 Steph. Com. 391 et seq where the operation of these canons 
is fully explained and illustrated. 
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Elion t'opyh. 117.> The Duchy of Cornwall 
[(]. r. * has a special mode of descent. See y a/so, 
n peculiar kind of descent mentioned by Coke, 
bv which “the shield, arniorie and armes” of a 
nobleman descend to such of hi* heirs as are 
able to bear them. Co. Lilt. 27 a. 

c 10. Trust and mortgage ustates.— 
An anomalous kind of descent takes place on 
the death of a mortgagee of land, or where a 
bare trustee dies intestate as to any corporeal or 
incorporeal hereditament of which he w as seized 
in fee-simple. In the former case the legal per¬ 
sonal representative of the mortgagee may, on 
payment of the mortgage debt, reconvey the land 
to the mortgagor, and, in the latter case, the 
hereditament vests like a chattel real in the legal 
personal representative of the deceased trustee. 
(Vendor and Purchaser Act, 1874, \ 4; Land 
Transfer Act, 1875, \ 48. See Trustee. The 
latter provision does not apply to lands registered 
under the Land Transfer Act.) By the Convey¬ 
ancing Act, 1881, \ 30, these provisions are 
repealed as to persons dying after the 31st 
December, 1881, and a different provision is 
made, ias to which, see Trustee.) By section 
4 of the same act, where a person dies after 
the 31st December, 1881, leaving an uncom¬ 
pleted contract for the sale of land enforceable 
against his heir or devisee, his personal repre¬ 
sentatives have power to convey the land so as 
to give effect to the contract. 

§11. Descent per formam doni. —If 
an estate is limited to the hell's of the body of 
A., a deceased person who has left tw T o sons, B. 
and C., B. takes by purchase as the first donee 
in tail, but nevertheless the estate devolves on 
his death as if he had taken it by descent from 
A., and, therefore, on B.’s death without issue 
the estate devolves on C. as the heir of the bodv 
of A. This is called a “ descent per formam 
doni” (“according to the form of the gift,”) 
although it is in strictness neither a descent nor 
a purchase. Fearne Rem. 81; Co. Litt. 26 b. 
Sec Wms. Real Prop. 58 ; Wms. Seis. 65. 

§ 12. Ex parte paterna, and materna. 
—Before the Inheritance Act there were several 
other kinds of descent, the most important of 
which were descent ex parte paternd and maternd 
(on the paternal or maternal side), if a person 
succeeded to land as heir to his mother and died 
intestate without issue, the land descended to his 
heir on the mother’s side, i. e. to a descendant of 
one of his mother’s ancestors. In all other cases 
land descended to the heirs ex parte paternd of 
the person last seised. If a person who had 
acquired land as heir to his mother conveyed it 
to a third person and then took a reconveyance 
to himself, lie was said to break the descent, be¬ 
cause on his death intestate the land would 
descend to his heirs ex parte paternd. (Wms. 
Seis. 62.) There were also other kinds of de¬ 
scent which have no modern interest, such as 
“mediate” and “immediate descent” (Colling- 
wood v. Pace, Sir O. Bridg. 436); descent by 
relation and by matter subsequent (Butler and 
Baker’s Case, 3 Co. 25 ; Rolle Abr. Discent, G.); 
ordinary and privileged descent (1 Burr. 109 ; 
see Descent Cast), and others (Watkins on De^ 
scent 27). See He:r; Hereditament; In¬ 
heritance. y 


Descent, (distinction between “ mediate * 
and “immediate”). 6 Pet. (U. S.) 102, 119. 

-(explained). 2 Pet. (U. S.) 58, 94. 

-fin a statute). 18 Ohio. St. 311. 

-(in copyhold custom). L. R. 4 Eq. 

216 . 

DESCENT CAST is the same as what 
the older writers called a. “ descent which tolls 
entry.” Where a person who had acquired 
land by disseisin, abatement or intrusion, died 
seised of the land, the descent of it to his heir 
took away or “ tolled ” the real owner’s right 
of entry, so that he could only recover the land 
by an action. (Litt. § 385 et seq.; Co. Litt. 
237 b.) The doctrine of descent cast was abol¬ 
ished by Stat. 3 and 4 Will. IV. c. 27. Shelf. R. 
P. Stat. 228. 

? 2. The term seems to have originally meant 
“ the happening of any descent,” because the 
law casts the land upon the heir. Litt. § 385; 
Watk. Desc. 33. 

Descent through and from, (construed). 
2 Pet. (U. S.) 58, 90. 

DESCRIPTIO PERSONAE.—Descrip¬ 
tion of the person. 

DESCRIPTION.— 

I 1. Of personal property. — A writ¬ 
ten account of the state and condition of 
personal property, titles, papers, and the 
like. It is a kind of inventory, but is 
more particular in ascertaining the exact 
condition of the property, and is without 
any appraisement of it.— Bouvier . 

I 2. Of real estate. —That part of a 
conveyance of land which identifies the 
property intended to be conveyed. 

Description, (of premises insured). 6 Cow. 
(N. Y.) 673 ; 2 Hall (N. Y.) 608, 632. 

Description of land, (in a deed). 4 Mass. 
196; 7 Johns. (N. Y.) 217. 

-(in an advertisement of sale). 1 Ves. 

210 . 

Description of the residence, (in affida¬ 
vit accompanying bill of sale). L. R. 7 Q. B 
157. 

Descriptive and locative call, (defined). 

2 Wheat. (U. S.) 206, 211. 

Descriptive warrants, (meaning of). 4 
Binn. (Pa.) 51, 58. 

Desert the demised premises, (in a stat¬ 
ute). 3 Barn. & C. 649, 654. 

DESERTED PREMISES may, in Eng¬ 
land, be recovered by the landlord in a sum¬ 
mary way before a magistrate or justices of the 
peace, if they were held at a rent of three- 
fourths at least of their yearly value and no suf¬ 
ficient distress has been left by the tenant 
Stats. 11 Geo. II. c. 19 ; 55 Geo. III. c. 52 

3 and 4 Viet. c. 84; 11 and 12 Viet. c. 43 
Woodf. Land. <& T. 789. 
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Deserted the premises, (in a statute). 3 
Barn. & Ad. 684; 2 Chit. Gen. Pr. 243. 

DESERTION.— 

§ 1. Where a husband voluntarily, and 
without reasonable cause, leaves his wife, 
against her wish, or similarly, where the 
wife leaves her husband. (Browne Div. 43.) 
Desertion for two years affords ground [in 
England] for an application for judicial 
separation, and, in some cases, for dissolu¬ 
tion of marriage ( q . -u.); and desertion by a 
husband for any time enables the wife to 
apply for a protection order ( q . -u.) In the 
United States the laws of most of the 
States provide, that where the desertion 
either of the husband or wife is continued 
for a certain period of time, it will be 
ground for divorce. 

I 2. The criminal offence of abandoning 
the naval or military service without 
license. 

Desertion, (defined). 3 Story (U. S.) 108, 
113; 8 Allen (Mass.) 418,419; 97 Mass. 327, 
329. 

-(what is). 103 Mass. 577, 580. 

-(what is not). 3 Esp. 71, 72, 269, 270. 

-(in divorce act). 87 Ill. 250. 

- (in a statute). 5 Q. B. D. 31. 

Desertion from the marriage rela¬ 
tion, (defined). 43 Conn. 313, 318. 

DESERTION OP A SEAMAN.—The 

abandonment of a vessel by a sailor engaged for 
a voyage, before his time has expired, and with¬ 
out permission. 

Desertion, wilful, (what is not). 115 
Mass. 336, 342. 

DESIG-N,—In the law of evidence, 
purpose or intention combined with plan, 
or implying a plan in the mind.— BurrilL 

Design, (defined). 4 Wash. (U. S.) 48, 52; 
3 Wheel. Am. C. L. 427. 

Designated, (in a statute). 3 Harr. (N. J.) 
181. 

Designatio justiciariorum est a 
rege ; jurisdictio vero ordinaria a lege 
(4 Inst. 74): The appointment of justices is by 
the king, but their ordinary jurisdiction by the 
law. 

DESIGNATIO PERSONS. — See 

Persona Designata. 

> 

Designatlo unius est exclusio alter- 
ius, et expressum facit cessare tacit¬ 
urn (Co. Litt. 210): The specifying of one is 
the exclusion of another, and that which is ex¬ 
pressed makes that which is understood to cease. 


DESIGNATION. —An expression by 
which a person or thing is denoted in a 
will without using the name. 

Designed, (defined). 2 Mass. 128, 131. 

Designedly and unlawfully, (in an in¬ 
dictment). 12 Mete. (Mass.) 44, 448. 

DESIGNS.—Copyrights and patents for. 
See Copyright, $ 4 ; Patents ; Registration 
of Designs. 

Designs, (in copyright act). 2 Atk. 93. 

Desire, (in a will). 1 Cai. (N. Y.) 84; 2 
Yern. 466, 467. 

Desire and will, (in a devise). 3 Ves. & 
B. 198. 

Desire or request, (in a will). 8 Com. 
Dig. 996, 998. 

Desiring and willing, (in a devise). 1 
Atk, 469, 470, 618, 620. 

DESLINDE.—A term used in the Spanish 
law, denoting the act by which the boundaries 
of an estate or portion of a country are deter¬ 
mined. 

DE SMEMORIADO S. —A Spanish law 
term, signifying persons deprived of their 
memory. 

DESPACHEURS.—Persons appointed to 
settle cases of average. 

D E S PAT C H E S.—Communications 
concerning governmental affairs made offi¬ 
cially. 

DESPERATE DEBT.—A hopeless 
debt; an irrecoverable obligation. 

Desperate debt, (in an inventory of an 
executor or administrator). 11 Wend. (N. Y.) 
363, 365. 

D E S PIT U S.—A contemptible person.— 

Wharton . 

Despojar or despoil, (defined). 1 Cal. 
254, 268. 

DESPONSATION.—The act of betroth¬ 
ing persons to each other. 

DESPOT . —Greek: deetfZOTT ] C, a governor; 
a ruler. 

An absolute prince; one who governs 
with unlimited authority. The word in 
its origin signified the same with the 
Latin herus , and the English “master.” 
Despot is at present a title of quality given 
to the princes of Wallachia, Servia, and 
some of the neighboring countries. 

DESPOTISM.—Absolute power. 

DESPOTIZE.— To act as a despot.— 
Webster. 


DESK ENABLE. 


DETINUE. 


(383) 


DESREN ABLE.—Unreasonable. 

DESTINATION.—(1) The intended 
Application of a thing.— Bouvier. (2) The 
place where the voyage of a ship is to end. 

Destroy, (,in an indictment for mayhem). 67 
N. Y. 15. 

Destroy a vessel, (synonymous with cast 
a wav 4 Dali. (U. S.) 412, 417 ; 1 Wash. (U. 

$.1*13,372; 3 Id, 146. 

Destroy any vessel, (in a statute). 1 Chit. 

Cr. L. 154. 

DESTRUCTION. —Used in the old 
English law, generally, with the same meaning 
as waste. 

DESUBITO.—To weary a person with con¬ 
tinual barkings, and then to bite, provided 
against by old laws. 

DESUETUDE.—Disuse. 

DETACHIARE. —To seize or to take into 
custody another person’s goods, &c., by attach¬ 
ment or other process of law. 

DETAINER.— 

I 1. The wrongful keeping of a person’s 
goods is called an ”unlawful detainer” 
Although the original taking may have 
been lawful. As, if one distrains another’s 
cattle, damage feasant , and before the} 7 are 
impounded the owner tenders sufficient 
amends; now, though the original taking 
was lawful, the subsequent detention of 
them after tender of amends, is not law¬ 
ful, and the owner has an action of replevin 
to recover them, in which he will recover 
damages for the detention , and not for the 
caption, because the original taking was 
lawful. 3 Steph. Com. (7 edit.) 423. 

§ 2. When a person is under arrest in a 
civil proceeding and another writ for his 
arrest is lodged with the sheriff or other of¬ 
ficer before his discharge, it is executed by 
detaining him. This is called a “detainer.” 
(Arch. Pr. 694.) As to detainer of lands, 
see Forcible Detainer. 

DETENTION.—The act of keeping 
back or withholding, either accidentally or 
by design, a person or thing. See De¬ 
tainer, \ 1. 

DETENTION IN A REFORMA¬ 
TORY, as a punishment or measure of preven¬ 
tion, is where a juvenile offender is sentenced to 
be sent to a reformatory school, to be there 
detained for a certain period of time. 1 Russ, 
Cr. & M. 82. 


DETENTION OF SHIPS—In England 
the Merchant Shipping Act, 1876, contains pro¬ 
visions for the detention by the board of trade 
of unsafe ships (i. e. ships unfit to proceed to sea 
without serious danger to human life), and for 
the appointment, by the board, of officers called 
“detaining officers.” \\ 6, 12. See Courts of 
Survey. 

Detergent, (defined). 7 Fed. Rep. 103. 

DETERMINABLE-DETER¬ 
MINE .—An estate is said to determine 
when it comes to an end, whether by limit¬ 
ation, effluxion of time, merger, surren¬ 
der, or otherwise. When an estate is 
subject to a condition, defeasance, or the 
like, it is said to be determinable on the 
happening of the event specified in the 
condition. Thus, an estate given to a 
woman during widowhood is determinable 
on her marying again. 

DETERMINATION.—(1) The bring¬ 
ing to an end, or concluding, a privilege, 
right or authority. (2) The decision of a 
question or controversy. 

Determination of the risk incurred, 
(construed). 8 East 273, 291. 

Determine, (does not mean “adjudge”). 14 
East 1, 29. 

-(in a statute). 1 Dowl. & Ry. 10, 12. 

Determined legally, (in an agreement). 
1 Greenl. (Me.) 84, 88; 1 Wheel. Am. C. L. 219. 

DETESTATIO.—A term used in the civil 
law, denoting a summoning made or notice given 
in the presence of witnesses .—BurrilL 

DETINET.—He detains. (1) A spe¬ 
cies of action of debt, which lay for the 
specific recovery of goods, under a con¬ 
tract to deliver them.—1 Reeves 169. No 
longer a technical expression.— Wharton. 
(2) A word used in the old pleadings in 
actions of debt brought by or against a 
party other than the one to or from whom 
the debt was originally due. 

DETINUE.—A personal action at law 
arising ex delicto . It might be maintained 
by one who had either an absolute or a 
special property in goods, against another 
who was in actual possession, by delivery, 
finding, &c., of such goods, and refused to 
redeliver them. The plaintiff sought to 
recover the goods in specie , or, on failure 
thereof the value, and also damages for 
the detention. The grounds of the action 
are: (1) A property in the plaintiff, 
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either absolute or special (at the time of 
action brought), in personal goods which 
are capable of being ascertained; (2) a 
pos- rsion in the defendant by bailment, 
finding, &c.; (3) an unjust detention on 
the part of the defendant.— Wharton . 

Detinue, (action of, defined). 9 Port. (Ala.) 
151,154. 

DETINTJIT.—He detained. 

DETRACTARI.—To be torn in pieces by 
horses .—Fleta 1. 1 c. 37. 

DETUNIOARI.—To discover or lay open 
to the world.— Matt . Westm. 1240. 

Deus solus liaeredem facere potest, 
non homo (Co. Litt. 7): God alone, and not 
man, can make an heir. 

DEUTEROGAMY.— Greek: dsovspo 
second, and marriage. 

A second marriage. 

DEVADIATUS, or DIVADIATUS. 

—An offender without sureties or pledges.— 
Cowell . 

DEVASTAVIT (“he has wasted [the 
assets]”) is the name given to any violation; 
or neglect of duty by an executor which 
makes him personally responsible to per¬ 
sons having claims on the assets, e. g . 
creditors and legatees. Thus, if an exec¬ 
utor applies the assets in satisfaction of a 
debt due by himself to a third person, or 
collusively sells the testator’s goods at an 
undervalue, or pays claims which he is not 
bound to satisfy, he is guilty of a devas¬ 
tavit. Wms. Ex. 1658 et seq. 

§ 2. In ordinary cases the remedy for a 
devastavit is by action to make him re¬ 
sponsible, or to administer the estate under 
the direction of the court. See Adminis¬ 
tration. 

Devastavit, (defined). 57 Ala. 529. 

- (action for, evidence). 4 Halst. (N, 

J.) 379. 

DEVENERUNT.—An obsolete writ, here¬ 
tofore directed to the escheator on the death of 
the heir of the king’s tenant, under age and in 
custody, commanding the escheator that, by the 
oaths of good and lawful men, he enquire what 
lands and tenements, by the death of the tenant,. 
came to the king.— Wharton. 

DEVEST.*— See Divest. 

DEVIATION, in the law of marine 
insurance, happens where there is a wilful 


and unnecessary departure from the due 
course of the voyage of a ship, for any, 
even the shortest, time. A deviation dis¬ 
charges the underwriters from liability in 
ordinary cases (Smith Merc. L. 374), but 
in some cases a deviation is justifiable, e. g. 
for the purpose of saving life. Scaramanga 
v . Stamp, 4 C. P. D. 316; 5 Id. 295. 

2 2. Railway.—In the law of railways, a 
deviation is a lateral alteration of the line of a 
railway. The Railways Clauses Act, in England, 
authorizes a company which is subject to its pro¬ 
visions to deviate from the line marked on the 
deposited plans within the limits delineated 
thereon. Hodg. Railw. 341 et seq. 

2 3. In contracts.—A departure from 
the original plan made during the progress 
of a work. 

Deviation, (defined). 9 Mass. 436, 447 ; 3 
Chit. Com. L. 471. 

-(what is). 2 Paine (U. S.) 82; 1 

Yeates (Pa.) 114, 118. 

- (what is not). 2 Mas. (F. S.) 230, 

234; Sprague (U. S.) 141; 1 Sumn. (U. S.) 
400 ; 2 Wash. (U. S.) 80 ; 3 Wheat. (U. S.) 159. 

- (from the contract of insurance dis¬ 
charges the underwriters). 10 Miss. 340. 

- (necessity alone can sanction). 7 

Crancli (U. S.) 26. 

- (of a ship, when allowed). 1 Newb. 

(U. S.) Adm. 449. 

-(to avoid marine insurance policy.) 1 

Edm. (N. Y.) Sel. Cas. 290. 

DEVICE.— See Patents; Registra¬ 
tion of Designs ; Trade-mark. 

Device, (in act against lotteries). 49 Ala. 
396. 

DEVIL ON THE NECK.*—An instru¬ 
ment of torture, formerly used to extort conces¬ 
sions, &c. It was made of several irons, which 
were fastened to the neck and legs, and wrenched 
together so as to break the back.— Cowell. 

DEVISAVIT VEL NON.—In chancery 
practice, where an heir-at-law is a party to pro¬ 
ceedings affecting the real estate of his ancestor 
under an alleged will, be is generally entitled to 
an issue dcvimvit vel non } i. e. to have the ques¬ 
tion, whether his ancestor devised the lands or 
not, tried in a common law court before a jury. 
Dan. Ch. Pr. 772, 942. 

DEVISE—DEVISEE.— 

I 1. A devise is a gift of land or other 
realty by will, e. g. “ I devise Blackacre u> 
A. for life, and after his death to B.;” this 
gives A. an estate for life and B. the fee- 
simple. (6tee Estate.) A. and B. are 
called “ devisees.” 

l 2. Specific, or residuary. —A devise 
may be either specific (as in the above in- 
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stance) or residuary, e. g . “I devise the 
residue of my land and realty to C., M which 
cives 0. all lapsed and uudisposed-of real 
property belonging to the testator at his 
death. But in some respects every residu¬ 
ary devise is in effect specific, for where the 
testator’s personal estate is insufficient for 
the payment of his debts, the specific devi¬ 
sees must contribute towards their pay¬ 
ment ratably with the residuary devisee 
' Hensman v. Frver, L R. 3 Ch. 420: Lance- 
field v. Iggulden, 10 Id. 136), while in the 
case of personalty the debts are payable 
out of the residue in exoneration of the 
legacies. See Administration, \ 2. 

I 3. Executory. —An executory devise 
is such a direct (i. e. not created by way of 
use) limilaiiun by will of a contingent in¬ 
terest in land as would be void at common 
law if made by deed ; executory devises 
are therefore opposed on the one hand to 
limitations allowed at common law (such 
as contingent remainders), and on the 
other hand to limitations by use ( See Use), 
though they scarcely differ from the latter 
except in form. Thus, if A. devises land 
to B. (a minor) and his heirs, but if he 
should die under twenty-one, then to C., 
this is an executory devise to C., the effect 
of which might also be produced by a 
shifting use, though not by a conveyance 
at common law, because no limitation 
over can follow the limitation of an estate 
in fee-simple. (Wms. Real Prop. 312; 
Wats. Comp. Eq. 1334. See Fearne Rem. 
318 el seq., who, with other writers, includes 
executory bequests under the same head. 
See, also , Legacy; Limitation.) Execu¬ 
tory devises must not transgress the rule 
against perpetuities, or, in England, the 
provisions of the Thellusson Act. 


Devisee, (accompanying a bequest of per 
sonalty). Hoffm. (N. Y.) 202, 212. 

-(first and next, defined). 2 South. (N 

J.) 710. 

Devisees, (as meaning “legatees”). 6 Ired. 
(N. C.) Eq. 173, 176. 

-(in a will). 23 Hun (N. Y.) 305. 

DEVISOR.—One who makes a will of 
lands. 

DE VOIRE.—A duty; a tax of custom. 34 
Ed. III. c. 18. 

DEVOLUTION.—A term used in the 
ecclesiastical law, to denote the transfer to 
another of a right or power which has become 
forfeited through the act or omission of the per¬ 
son in whom it was vested. 

Devolve, (defined). 2 L. J. (N. S.) Ch. 167, 
168; 1 Myl. & K. 647. 

DEXTRARIUS.—One at the right hand 
of another. 

DEXTRAS DARE.—To shake hands in 
token of friendship ; or to give up oneself to the 
power of another person. 

DI COLONNA.—A term used in the 
Italian maritime law, to designate a contract 
between the owner of a ship, the captain, and 
the mariners, who agree that the voyage shall 
be for the benefit of all. The New England 
whalers are owned and navigated in this man¬ 
ner and under this species of contract.— Bouvier . 

DI. ET FI.—An abbreviation of dilecto el 
fideli in old writs. 

DIACONATE.—The office of a deacon. 

DIACONUS.—A deacon. 

DIAGNOSIS.—The discovery of the 
source or cause of a patient's illness. 

DIALECTICS.—That branch of logic 
which teaches the rules and modes of 
reasoning. 


Devise, (defined). 89 Ill. 246. 

-(distinguished from “bequest”). 21 

N. H. 514. ' 

-(in married woman's act). 21 Barb 

(N. Y.) 551, 561. ' 

-(in statute of frauds). L. R. 4 Add 

Cas. 79. 


' / „ ( tQ creditor). 1 Harr. & G. (Md.) 
484; 2 Harr. & J. (Md.) 63. 

Devise, I, (in a will synonymous with “I 
will,” or “ my mind is”). 2 Burr. 1027, 1031. 

Devise, executory, (defined). 2 Gr. (N. 
J.) 54 


Devise of lands, (in a statute). 2 Harr. 
IjS. J.) 465. 

Devised, adapted anj> designed, (in' a 
aiatute). 2 Maas. 131, 132. 


DIALLAGE.—A rhetorical figure in 
which arguments are placed in various 
points of view, and then turned to one 
point.— Encyc. Loud. 

DIALOGUS DE SCACCARIO.- 
This has generally passed as the work 
of Gervase of Tilbgry; but Mr. Madox 
thinks it was written by Richard Fitz- 
Nigel, Bishop of London, who succeeded 
his father in the office of treasurer, in the 
reign of Richard I., and was therefore 
qualified for such an undertaking. This 
book treats, in the way of dialogue, of the 
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whole establishment of the exchequer as 
a court and an office of revenue; giving 
an exact and satisfactory account of the 
officers and their duties, with all matters 
concerning that court, during its highest 
grandeur, in the reign of Henry II. This 
is done in a style somewhat superior to 
the Law-Latinity of those days. (1 Reeves 
Hist. Eng. Law 220.)— Wharton. 

DIANATIC . —A logical reasoning in 
a progressive manner, proceeding from 
one subject to another.— Encyc. Loud. 

DIARIUM.—Daily food, or as much as will 
suffice for the day.— Du Cange . 

DIATIM.—Daily; from day to day.— Spel. 
Gloss. 

DIC A.—A tally for accounts.— Cowell. 

DIOAST.—An officer in ancient Greece 
answering nearly to our juryman. 

Dicta, (defined). 62 N. Y. 47, 58. 

Dictation, (defined). 16 La. Ann. 219, 220. 

DICTATOR.—A magistrate invested with 
unlimited power, and created in times of 
national distress and peril. Among the Romans, 
he continued in office for six months only, and 
had unlimited power and authority over both 
l he property and lives of the citizens. 

DICTORES.—Arbitrators. 

DICTUM .—An observation by a judge 
on a legal question suggested by a case 
before him, but not arising in such a man¬ 
ner as to require decision by him. It ie, 
therefc re, not binding as a precedent on 
other judges, although it may be entitled 
to moie or less respect. Dictum is an 
abbreviation of obiter dictum } a remark by 
the way. 

Dictum^ (what is not). 4 Heisk. (Tenn.) 
419, 422. 

Did take and carry away, (in an indict¬ 
ment for larceny). 7 Gray (Mass.) 443. 

Die by his own hand, (in a policy of in¬ 
surance). 1 Dill. (U. S.) 403, 404; 41 Ga. 338, 
363; 6 Bush (Kv.) 268; 26 La. Ann. 404; 55 
K Y. 169, 173; 7 Heisk. (Tenn.) 567, 570; 5 
Am. Rep. 535, 540; 14 Id. 215, 217 ; 19 Id. 623, 
624; 21 Id. 549; 5 Man. & G. 639, 652. 

Die by suicide, (in a policy of insurance). 
102 Mass. 227, 230. 

Die, if one of them should, (in a will). 

1 Hall (N. Y.) 1; 8 Wheel. Am. C. L. 409. 

Die leaving a child or children, (in a 
will). 41 Ga. 58, 59 

Die leaving issue, (in a will). L. R. 20 

Eq. 220. 


Die seized, (in a will). 9 Ch. D.. 42. 

Die unmarried or without children. 
(in a will). L. R. 7 H. L. 388. 

Die without children, ('in a will). 5 Day 
(Conn.) 517, 520. 

Die without heir, (in a devise). 32 Md. 

101 . 

Die without issue, (in a will). 6 Port. 
(Ala.) 319, 327; 32 Barb. (N. Y.) 328, 332; 20 
How. (N. Y.) Pr. 41: 4 Paige (N. Y.) 341; 2 
Bro. C. C. 553, 557 ; 1 Ch. D. 346; 4 Id. 182; 
L. R. 20 Eq. 220; 17 Yes. 479, 432. 

Die without leaving issue, (in a will). 
Cowp. 410, 412; 12 East 253, 257; 12 Ch. D. 
205, 751. 

Die without will or lawful issue, (in 
a devise). 6 Serg. & R. (Pa.) 460, 461. 

DIEI DICTIO.—The notice given by a 
Roman magistrate of his intention to impeach 
a certain citizen (whom he mentioned by name), 
of a certain crime, before the people, on a cer¬ 
tain day.— Burrill. 

DIEM CLAUSIT EXTREMUM.—A 

special writ of extendi facias y or extent in chief, 
issuing after the death of the king's debtor, 
against his lands and chattels. It sets out with 
stating the death of the debtor, from whence it 
derives its name. Tidd Pr. 1057 ; West Ext. 
319 ; Man. Exch. Pr. 9; Crown Suits Act, 1865, 
$ 47. See Extend. 

DIES. —Day; a day; the day. Used 
principally in the following phrases and 
maxima— 

DIES A QUO.—The day from which. 
The day from which a transaction or the com¬ 
putation of a period of time begins; the com¬ 
mencement of it; the conclusion being termed 
the dies ad quem , the day to which. 

DIES AMORIS.—The day of love. The 
appearance day of the term on the fourth day, 
or quarto'die post . It was the day given by the 
favor and indulgence of the court to the defend¬ 
ant for his appearance, when all parties appeared 
in court, and had their appearance recorded by 
the proper officer. 

DIES CEDIT.—The day begins; dies renit } 
the day has come. Two expressions in Roman 
law which signify the vesting or fixing ot an 
interest, and the interest becoming a present 
one. Sand. Just. (5 edit.) 225, 232. 

DIES COMMUNES.—Common days in 
banc; regular appearance days ; common return 
days. 

DIES DATUS.—A day given. The day 
of respite given to a defendant. Dies datus in 
banco , a day in bank. Dies datus partibus . a 
continuance. Dies datus prece partiuviy a day 
given on prayer of the parties. 

DIES DOMINICUS.— The Lord's d aj t 
Sunday. 
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Dies dominious non ©st juridicus 

(Co. Litt. 35 ^: A dominical day [L e. a Sunday] 
is not a court day. 

DIES EXCRESCENS.—The added day 

in leap-year. Ovr Bissextile. 

DIES FASTI, or NEF ASTI.—Business 
days, holidays and halt-holidays. For the pur¬ 
pose of the administration of justice all days 
were divided by the Romans into fasti and 
m -fasti Dies fasti were the days on which the 
p net or was allowed to administer justice in tlie 
public courts. Dies nejasti were days on which 
neither courts of justice nor comitia were allowed 
to he held, and which were dedicated to other 
purposes. 

DIES G-RATL®.—In old English law, a 
day of grace, or favor. Co. Litt. 134 b. 

DieB inceptus pro completo babetur : 
A day begun is held as complete. 

DieB incertus pro condition© bab- 
etur : An uncertain day is held as a condition. 

DIES INTERCISI.—In the Roman law, 
some of the dies fasti on which comitia could be 
held during a part of the day. 

DIES JURIDICUS.—A court day. 

DIES LEGrITIMUS.—A lawful court day; 
an appearance day; a term day. 

DIES MARCHIVE.—The day of meeting 
of English and Scotch, which was annually held 
on the marches or borders to adjust their differ¬ 
ences and preserve peace. 

DIES NEFASTI.— See Dies Fasti. 

DIES NON, or DIES NON JURI¬ 
DICUS —A day on which no legal busi¬ 
ness can be transacted. Such is Sunday, 
Christmas day, and other legal holidays. 
See Vacation. 

Dies non juridicus, (defined). 74 N. C. 
187, 193. 

DIES PACIS REGIS.—Days of the 
kings peace. The Saxons and Normans divided 
the year between the church and the king, call¬ 
ing those days which were assigned to the former, 
dies pads ecclesice (days of the peace of the 
church), and the others, dies pads regis (days 
of the king's peace) 

DIES SOLARIS.—A solar day, as dis¬ 
tinguished from dies lunaris y a lunar day; both 
composing an artificial day.— Bract. 264. 

DIES UTILES.—Available days; useful 
days; days upon which a party might apply to 
the judge for ah inheritance coming to him.— 
Calv. Lex 


DIET.—(1) A deliberative assembly of 
princes or estates; (2) food; (3) a day fixed foi 
the trial of a criminal cause; (4) an appearance 
day. 

DIET A. — A day's journey; a day's work; a 
day's expenses. 

DIEU ET MON DROIT.—God and my 
right. The motto of the royal arms of Eng¬ 
land, first assumed by Richard I. 

DIEU SON ACTE.—The visitation of 
God. Words often used in the law. It is a 
maxim that the act of God, or inevitable acci¬ 
dent, shall prejudice no man (actus Dei nemini 
facit injuriam). See Act of God. 

DIFFACERE.—To destroy ; to disfigure 
or deface. 

Differences between them, (in a submis¬ 
sion to arbitration). 17 Wend. (N. Y.) 410, 415. 

Difficile eat ut unus bomo vicero 
duorum sustineat (4 Co. 118): It is diffi¬ 
cult that one man should sustain the place of 
two. 

DIFFORCIARE RECTUM.—To take 
away or deny justice. 

Dig a canad through grantor’9 land, 
(in a deed). 5 Mas. (U. S.) 195. 

DIGAMA, or DIG-AMY.—Second 
marriage; marriage to a second wife after the 
death of the first; as “ bigamy," in law, is hav¬ 
ing two wives at once. Originally, a man who 
married a widow, or married again after the 
death of his wife, was said to be guilty of 
bigamy. Co. Litt. 40 b, n. 

DIGEST.— 

\ 1. In jurisprudence, a digest prop¬ 
erly means a collection of rules of law 
on concrete cases, as opposed to a code, 
which consists of abstract rules of law. 
In other words, a code lays down prin¬ 
ciples, while a digest gives examples of 
their application to certain combina¬ 
tions of facts. A digest may be either a 
legislative work (as the Digest of Justin¬ 
ian), or it may be the work of a private 
author. See Code. 

I 2. In English phraseology, digest some¬ 
times means (1) a collection of head-notes 
of decided cases, arranged either alphabet¬ 
ically or systematically, (the older digests 
—such as those of Rolle and Brooke— 
were called u abridgmentsthe modern 
abridgments—such as that of Bacon—are 
short treatises on various branches of the 
law, arranged alphabetically;) and some- 
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times (2) a collection of principles or ab¬ 
stract rules of law, made by a private 
author, and which, if promulgated by the 
legislature, would be called a “code;” 
such are Stephens’ Digests of the Criminal 
Law and of the Law of Evidence. 

Digging, executing the, (in a contract). 1 
N. Y. 316. 

DIGNITARY.—A clergyman advanced to 
be a bishop, dean, archdeacon, prebendary, &c. 
But there are prebendaries without cure or 
jurisdiction, who are not dignitaries. 3 Inst. 
155. 

DIGNITY.— 

J 1. A dignity, in the English law, is the 
right to bear a title of nobility or honor. Some 
dignities, such as those of peers and baronets, 
are created either by writ or by letters-patent; 
a knight is created by corporeal investiture. 
Co. Litt. 165 a ; 1 Bl. Com. 272, 396. 

$ 2. Dignities are either for life, such as 
knighthood, or of inheritance, such as baronet¬ 
cies and ordinary peerages. A dignity of inher¬ 
itance may also exist by prescription. Co. 
Litt. 16 b. 

\ 3. A dignity of inheritance is an incorporeal 
hereditament. (Id. 165a; 2 Bl. Com. 37.) It 
is generally limited either to the heirs or the 
heirs of the body of the grantee, and follows the 
rules governing the ordinary descent of land. 
If a dignity is conferred on a man by patent, 
without mentioning his heirs, he has a dignity 
for life, without inheritance. (Co. Litt. 9b, 16 b.) 
It was resolved by the House of Lords in Lord 
Wensleydale’s case that a peer for life has no 
righ t to 6it and vote in the House of Lords. 
(2 Steph. Com. 607.) By the Appellate Juris¬ 
diction Act, 1876, however, the crown is era* 
powered to appoint life-peers under the title of 
Lords of Appeal in Ordinary. (See Lords of 
Appeal.) If, however, a man holds an earl¬ 
dom to him and the heirs of his body, and dies 
leaving only daughters, the dignity is in sus¬ 
pense or abeyance until the crown declares 
which daughter shall hold it during her life. 2 
Bl. Com. 216. See Abeyance, l 3 ; Office. 

DIJUDICATION.—Judicial distinction. 

DILACION.—In the Spanish law, time 
granted either by the law, or by a judge, to 
enable parties to answer a demand or prove 
some fact in dispute. 

DILAPIDATIONS. — In English eccle¬ 
siastical law, an incumbent who incurs dilapida- 
tionSj i. e. allows the buildings of the benefice to 
fall into ruin, or pulls them down, or commits 
waste on the timber or lands of the benefice, is 
liable, in the ecclesiastical courts, to be punished 
for so doing, and to be compelled to make good 
the injury. He and his personal representatives 
are also liable to an action at law by his suc¬ 
cessor in the benefice. (Phillim. Ecc. L. 1459, 
1611 ; 2 Steph. Com. 713.) As to the surveying 
of dilapidations and loans to incumbents to exe¬ 


cute repairs, see the Ecclesiastical Dilapidations 
Acts of 1871 and 1872. See Waste. 

Dilationes in lege sunt odioeae.— 
Delays in law are hateful. 

DILATORY PLEA.— See Plea. 

Dilatory plea, (aid-prayer is a). 2 Bos. & 

P. 384, 388. 

Dilatory pleas, (defined). 3 Bl. Coin. 301. 

i 

DILIGENCE.— 

§ 1. Care, of which there are infinite 
shades, from the slightest momentary 
thought to the most vigilant anxiety ; but 
the law recognizes only three degrees of 
diligence: (1) Common or ordinary, which 
men, in general, exert in respect of their 
own concerns; the standard is necessarily 
variable with respect to the facts, although 
I it may be uniform with respect to the 
principle. (2) High or great, which is ex¬ 
traordinary diligence, or that which very 
prudent persons take of their own con¬ 
cerns. (3) Low or slight, which is that 
which persons of less than common pru¬ 
dence, or indeed of no prudence at all, 
take of their own concerns. The civil 
law is in perfect conformity with the 
common law. It lays down three degree's 
of diligence: ordinary (diligentia), extra¬ 
ordinary (exactissima diligentia), slight 
(levissima diligentia ). Story Bailm. 19. See 
Bailee; Negligence, 

\ 2. In the Scotch law, diligence means exe¬ 
cution or process.— Bell Diet. 

Diligence, (what necessary in a bailee). 2 
Ld. Raym. 909, 918. 

Diligence, due, (what is). 1 Pet. (U. S.) 
578, 583; 9 Id. 33. 

Diligence, necessary, (defined). 57 Me. 
308, 312. 

Diligence, ordinary, (when bailee liable 
for). 2 Murph. (N. C.) 373; 2 Wheel. Am. C. 
L. 129. 

Diligence, reasonable, (what is). 13 
Wend. (N. Y.) 133, 135; 21 Id. 643, 647. 

Diligent inquiry, (what is). 1 Meig» 
(Tenn.) 68, 70. 

Diligently inquire, (in oath of grand 
jurors). 1 Dali. (U. S.) 236. 

DILIGIATUS.—Outlawed; an outlaw. 

DILLIGROUT.—Pottage formerly made 
for the king's table on the coronation day. There 
was a tenure in serjeantry, by which lands were 
held of the king by the service of finding this 
pottage at that solemnity. 39 Hen. III. 

DIME. —The tenth part of a dollar; * 
silver coin of the value of ten cents. 
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DIMETJE.—The uucient Latin name of the 
(tople who inhabited Carmarthenshire, Pem- 
t lokoshiro and Cardiganshire. 

DIMIDIA—DIMIDIUM—DIMIDIUS. 

— Halt': a half; the half. 

DIMIDIETAS. —The moiety or half of a 

thing. 

DIMINUTIO.—Diminution; loss or de- 
privation. See Capitis diminutio; Diminu- 

A 9 

T10N. 

DIMINUTION.—Where a record in 
a proceeding is ordered to be sent or cer¬ 
tified by an inferior to a superior oourt for 
the purpose of review, and the record is 
not completely or truly certified, the party 
injured thereby may allege a diminution 
of the record (i. e. its incompleteness), and 
a certiorari will be awarded. Archb. Pr. 
4S4: Archb. Cr. PI. 203; 4 Bl. Com. 390. 

Diminution, ( certiorari to complete the record 
on ; . South. (N. J.) 364. 

DIMISI—DIMISIT.—I have demised ; he 
lias demised. The operative words in old Latin 
leases. 

DIMISSORY LETTERS. —Where a 

candidate for holv orders has a title of ordina- 

* 

li-'ii in one diocese in England, and is to be 
< r .-.lined in another, the bishop of the former 
diocese gives letters dimissory to the bishop of 
the latter to enable him to ordain the candidate. 
Holthouse citing Cowell; Phillim. Ecc. L. 121 
ei seq . See Apostles ; Title. 

DINARCHY.—A government of two per¬ 
sons. 

DIOCESAN.—Belonging to a diocese; a 
bishop, as he stands related to his own clergy or 
flock. 

DIOCESAN COURTS.—Ecclesiastical 
courts taking cognizance of all matters arising 
within the diocese of each bishop. They consist 
of the Consistorial Court (7. r.), the courts of one 
or more commissaries (7. r.), and the Courts of 
Archdeacons, exercising general or limited juris¬ 
dictions, according to the terms of their patents, 
or to local custom, or to the authority of recent 
legislation. Phillim. Ecc. L. 1202. See Pro¬ 
vincial Courts. 

DIOCESE.—A district subject to a 
bishop's jurisdiction, and divided Into 
archdeaconries ( q. v.) 1 Bl. Com. 111. 

See Province. 

DIOICHIA.—The district over which a 
bishop exercised his spiritual functions. 

DIPLOMA.—(1) A royal charter or 
prince's letters-patent; (2) an instrument 


given by colleges and societies, on com* 
mencement of any degrees; (3) a license 
for a clergyman to exercise the ministerial 
function, or a physician, &c., to practice 
his art.— Wharton. 

Diploma, (proof of). 25 Wend. (N. Y.) 469, 
470. 

DIPLOMACY.—The conducting of 
negotiations between nations by means of 
ambassadors, envoys, and the like, or by 
correspondence. 

DIPLOMATIC AGENTS.—A gen¬ 
eral term including ambassadors, minis¬ 
ters, legates, nuncios, envoys, charg6s 
d’affaires, and other public officers com¬ 
missioned to superintend and transact the 
affairs of the government employing them, 
in a foreign country. 

DIPLOMATICS.—The art of judging of 
ancient charters, public documents, or diplomas, 
&c., and discriminating the true from the false.— 
Encyc. Lond. 

DIPSOMANIA.—A disease, generally 
caused by intemperate habits, but some¬ 
times hereditary, which irresistibly impels 
the victim to drink until he becomes in¬ 
toxicated. 1 Bish. Cr. L. § 304. 

DIPSOMANIAC.— One who has an 
irresistible desire for alcoholic liquors. 

DIRECT.—An epithet for the line of 
ascendants and descendants in genealog¬ 
ical succession, opposed to “ collateral." 
Collateral relationship, is relationship 
through another branch, as cousins, &c. 

See Collateral Descent. 

/ 

Direct, (in a charter-party j. 6 Blatchf. (U. 
S.) 533. 

-(in a statute, as meaning u appoint”). 

6 Barn. & C. 23, 26. 

Direct and regulate, (in a statute). 9 
Dowl. & Ry. 7, 10. 

DIRECT EVIDENCE. — Evidedce 
directly proving any matter, as opposed 
to circumstantial evidence, which is often 
called “ indirect." It is usually conclusive, 
but, like other evidence, it is fallible, and 
that on various accounts. It is not to be 
confounded with primary evidence as op¬ 
posed to secondary, although in point of 
fact it usually is primary.— Brown . 



DIRECT. 


(390) 


DIRECTORY. 


DIRECT EXAMINATION. — The 

examination in chief of a witness. See 
Examination. 

Direct interest, (defined). 1 Ala. 65, 72. 

Direct payment, (defined). 33 Cal. 161, 
166. 

Direct tax, (what is). 7 Wall. (U. S.) 433; 
8 Id. 533, 543. 

•-- (what is not), 3 Dali. (U. S.) 172, 

173; 23 Wall. (U. S.) 331, 347. 

Direct taxes, (in constitution of the United 
States). 5 Wheat. (U. S.) 317. 

Direct, usual and customary way, (in a 
declaration). 6 Bing. 716, 725. 

Directed to be sold, (in a will). 24 Wend. 
(N. Y.) 658, 659. 

Directing or assisting a capture, (in a 
royal proclamation). 6 East 220, 233; 13 Id . 
574, 586. 

DIRECTION.— 

\ 1. Trial. —When an action is tried be¬ 
fore a jury, and a question of law arises on 
which the verdict of the jury partly de¬ 
pends, the judge directs them on the sub¬ 
ject, i . e. tells them what the law is, and 
they find accordingly. If the judge directs 
them erroneously, this is a misdirection, 
and may be a ground for granting a new 
trial. See Trial. 

§ 2. Payment into court. —When money 
is to be paid into court in the English Chancery 
Division, the paymaster-general issues what is 
called a “ direction to pay in,” which is in form 
a certificate by him specifying the date of the 
order, request, &c., under which the payment in 
is to be made, the sum to be paid in, the person 
to pay it in, and the title of the cause, matter or 
account to the credit of which it is to be placed. 
This forms the authority to the Bank of England 
to receive and deal with the money. Chanc. 
Funds Comm. Rep. (1864), App. 34; Chancery 
Funds Rules, 1874, $ 25 et seq. See Payment 
into Court. 

§ 3. In equity pleading*. —That part 
of the bill containing the address to the 
court. See Bill of Complaint, $ 1. 

Direction, (defined). 12 Cush. (Mass.) 128, 
13°. 

Direction of a letter, (what is not suffi¬ 
cient proof of notice of the dishonor of a bill). 
1 Ry. & M. 149, 249. 

Direction of a writ, (defect in). 17 
Johns. (N. Y.) 63. 

Directly, (defined). 14 East 1, 98, 161. 

Directly from Europe, (defined). 4 Halst. 
(N. J.) 63. 

Directly going, (means “going on a direct 
▼oyage”). 6 Binn. (Pa.) 219, 225. 

DIRECTOR. —A director of a corpora¬ 
tion is a person elected by the sharehold¬ 
ers or otherwise appointed to superintend 
the management of the company’s affairs. 


There are usually several directors, with 
power for a certain number of them to act 
without the others. (See Quorum.) The 
directors are the agents of the company, 
and it is bound by all acts done by them 
within the scope of their authority. (Lind. 
Comp. 256, 567.) They are not trustees in 
the proper sense of the word, thougdi the 
two words are often used interchangeably. 
Smith v. Anderson, 15 Ch. D. 275. See 
Trustee ; also , Articles of Association ; 
Company; Corporation; Qualification. 

DIRECTOR OF PUBLIC PROSE- 


t 


I 


CUTIONS.—By the English Prosecution of 
Offences Act, 1879, (which came into operation 
on the 1st January, 1880,) provision is made for 
the appointment of an officer to be called the 
“director of public prosecutions,” whose duty it 
is, subject to the superintendence of the attorney- 
general, to institute, undertake, carry on or give 
advice or assistance in criminal proceedings 
which appear to be of importance or difficulty, 
or in which special circumstances, or the re¬ 
fusal or failure of a person to proceed with a 
prosecution, appear to render the action of the 
director necessary to secure the due prosecution 
of an offender. 


DIRECTOR OP THE MINT.—An 

officer having the control, management 
and superintendence of the mint and its 
branches. He is appointed by the presi¬ 
dent, by and with the advice and consent 
of the senate. 


Directors, (of bank, liability of). 6 Paige 
(N. Y.) 497. 

- (of bank, powers of). 1 Gr. (N. J.) 

255, 352. 

- (of bank, rights of). 12 Wend. (N. Y.) 

183, 185. 

- (of company, duties of). 1 Edw. (N. 

Y.) 513 ‘ 

-(of corporation are agents of). 10 

Pet. (U. S.) 368, 382.. 

-* (of corporation, liability of). 3 Paige 

(N. Y.) 222; 5 Id. 607. 

DIRECTORY.—A provision in a 
statute, rule of procedure, or the like, is 
said to be directory when it is to be 
considered as a mere direction or in¬ 
struction of no obligatory force, and in¬ 
volving no invalidating consequence for 
its disregard, as opposed to an imperative 
or mandatory provision, which must be 
followed. The general rule is, that the 
prescriptions of a statute relating to the 
performance of a public duty are so far 
directory, that though neglect of them 
may be punishable, yet it does not affect 


DIRECTORY. 


( 391 ) 


DISABILITY. 


the validity of the nets done under them, 
as in the ease of a statute requiring an 
officer to prepare and deliver ft document 
to another officer on or before ft certain 
day* Maxw. St at. 330 et seq . 

Directory, (clause, in a will). 8 Com. Dig. 
997; 12 Yes. 218, 234. 

-(when a statute is). 5 Cranch (U. S.) 

234; 11 Wheat. (U. S.l 1S4, 190; 12 Id. 64; 2 
Or (N. J.) 484; 2 Harr. (N. J.) 352; 2 Hill 
(N. Y.l 331; 6 Wend. (N. Y.) 486, 487; 14 
Wend. tX. Y.) 209, 211; 23 Wend. (N. Y.) 537, 
5S3; 2 Watts (Pa.) 9, 11 ; 8 Barn. & C. 29, 34; 
1 Chit. Gen. Pr. 53 ; 1 Cromp. & M. 450, 461; 9 
Dowl. A By. 772, 775; 3 Stark. 178, 181; 3 
Tyrw. 339, 347. 

DIRIMENT IMPEDIMENTS—Abso¬ 
lute bars to marriage, which would make it null 
ab initio. 

DISABLE.- 

\ 1. In its ordinary sense, to disable is 
to cause a disability (q. v.) 

\ 2. In the old language of pleading, to 
disable is to take advantage of one’s own 
or another’s disability. Thus, it is “an 
express maxim of the common law that 
the party shall not disable himself;” but 
“this disability to disable himself ... is 
personal.” 4 Co. 123b. 

Disabled to purchase, inherit or take, 
(in a statute). 1 Str. 318, 353, 357. 

DISABILITY.—The absence of legal 
ability to do certain acts or enjoy certain 
benefits; such as the disability to sue, to 
take lands by descent, to enter into con¬ 
tracts, to alien property, &c. 

2 2. General, and special.—Disability 
is called “general,” when it disables the 
person from doing all acts of a given kind, 
or “ special,” when it disables him from 
doing a specific act. Examples of gen¬ 
eral disability occur in the case of outlaws 
and convicts, who cannot bring any action 
or suit in their own right, and lunatics and 
infants, who cannot alien property or 
enter into contracts except for necessaries. 
The disabilities of married women have 
recently been modified, and in some juris¬ 
dictions entirely removed, by the Mar¬ 
ried Woman’s Acts. A special disability 
occurs where a person who has entered 
into a contract becomes incapable of per¬ 
forming it. (Hochster v . De La Tour, 2 
El. <fc B. 678.) Such a disability generally 
arises by act of the party; as where a per¬ 


son who has contracted to marry a woman 
marries another, and thereby disables him¬ 
self from performing his promise. Id.; 
Litt. § 355. 

§ 3. As a rule, “ disability ” means a gen¬ 
eral disability, especially a disability to 
sue. (Co. Litt. 128a.) Disabilities of this 
kind are of importance with reference to 
the Statutes of Limitation and relating to 
adverse possession, (q. v.) which allow per¬ 
sons under certain disabilities an extended 
time within which to enforce their rights. 
The Stats. 3 and 4 Will. IV. c. 27, \ 16, in¬ 
cludes “absence beyond seas” ( q . v.) in the 
list of disabilities, although it is, strictly 
speaking, only a disadvantage or “impedi¬ 
ment,” as the Stats. 21 Jac. I. c. 16, \ 4, 
rightly calls it. 

§ 4. Personal, and absolute.— Disa¬ 
bilities are either personal or absolute. A 
personal disability is one which is con¬ 
fined to a certain person, such as that of 
an infant, married woman, &c. An abso¬ 
lute or perpetual disability is that which 
not only attaches to the person disabled, 
but also to his descendants or successors. 
Thus, formerly where a person was attaint¬ 
ed of treason or felony, that was an abso¬ 
lute and perpetual disability, by corruption 
of blood, for any of his posterity to claim 
any inheritance in fee-simple, either as 
heir to him or to any ancestor above him. 
(Lord De La Warre’s Case, 11 Co. 1; 
hence called “disability in the blood.” 
Collingwood v. Pace, 1 Vent. 413.) But 
this rule as to attainder has been abolished 
except in the case of lineal descent from 
persona outlawed, and was never adopted 
in America. Stats. 3 and 4 Will. IV. c. 
106, 1 10; 33 and 34 Viet. c. 23; Shelf. R. P. 
Stat. 456. 

\ 5. Civil, and canonical.—Disability 
is also used in the special sense of disa¬ 
bility to enter into the Contract of marriage. 
This may be either canonical (such as the 
natural inability at the time of marriage 
to procreate children) or civil. A canoni¬ 
cal disability makes the marriage voidable, 
while a civil disability (except that for 
want of age) makes it void. Examples of 
civil disabilities are : (1) A prior and exist¬ 
ing marriage of one of the parties; (2) want 
of reason; (3) consanguinity or affinity 
within the prohibited degrees; (4) want 
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of age, viz., the fact that the male is under 
fourteen or the female under twelve. 2 
Steph. Com. 240. 

Disability, (defined). 3 Sawy. (U. S.) 206, 
213. 

- (of officer). 32 Barb. (N. Y.) 473, 

480. 

DISABLING STATUTES. — Certain 
English statutes relating to the alienation of 
church lands by ecclesiastical corporations ag¬ 
gregate and (in a lesser measure) by ecclesiasti¬ 
cal corporations sole. They are 1 Eliz. c. 19; 
13 Eliz. c. 10; 14 Eliz. c. 11, and 18 Eliz. c. 11; 
amended bv 6 and 7 Will. IV. c. 20, and a con- 
siderable number of statutes passed in the pres¬ 
ent reign. Leases are by these statutes (speak¬ 
ing roughly ) limited to the term of twenty-one 
years or three lives ; but, with the sanction of 
tbe Church Estates Commissioners, building and 
mining leases of a much longer duration may be 
granted.— Brown . See Enabling Statutes ; 
Statute. 

DISADVOCARE.—To deny a tiling. 

DISAFFIRMANCE.—The refusal by 
one who has entered into a voidable con¬ 
tract, e. g. an infant, to carry out its provi¬ 
sions, or abide by it. It may either be 
“express” (in words) or “implied” from 
acts expressing the intention of tHe party 
to disregard the obligations of the contract. 

DISAFFOREST.—To throw open; to 
reduce from the privileges of a forest to the 
state of common ground. 2 Bl. Com. 416. 

DISAGREEMENT. —The refusal by a 
grantee, lessee, Ac., to accept an estate, lease, 
&c., made to him ; the annulling of a thing that 
had essence before. No estate can be vested in 
a person against his will, consequently no one 
can become a grantee, &c., without his agree¬ 
ment: the law implies such an agreement until 
the contrary is shown, but his disagreement ren¬ 
ders the grant, &c., inoperative. If an infant 
purchase an estate, he may, on coming to full age, 
disagree thereto ; and if he do not agree thereto, 
his heirs, after his death, may waive it. If a 
person of unsound mind purchavse an estate, he 
cannot afterwards disagree thereto himself; but 
if he does not recover, or after recovery dies 
without agreement, his heir may disagree to it. 
If a feme covert purchase an estate, her hus¬ 
band may disagree thereto ; and if he neither 
agrees nor disagrees, the purchase is good during 
the coverture, but after his death, notwithstand¬ 
ing his agreement, the wife may disagree thereto, 
and so after her death may her heirs, if she does 
not herself agree thereto. Persons who pur¬ 
chase an estate under duress may disagree 
thereto when the duress ceases. (See Co. Litt. 
2 b, 3 a, 380 b; 3 Prest. Abst. 104; 2 Bl. Com. 
292 ; Vin. Abr. disagreement.)— Wharton. 

DISALT. —To disable a person. 


DISAPPROPRIATION.—This is where 
the appropriation of a benefice is severed, either 
by the patron presenting a clerk, or by the cor¬ 
poration which has the appropriation being dis¬ 
solved. 1 BL Com. 385. See Appropriation, 
\ 7; Sinecure. 

DISBAR.—In England, when a barris¬ 
ter is expelled from his inn for misconduct, 
he is said to be disbarred. In America the 
word is used in the same sense, to express 
the deprivation by the court of the right 
of an attorney to practice therein. 

DIS B O S C AT I O. — A turning wooded 
ground into arable or pasture.— Cowell. 

DISBURSEMENTS.—The expendi¬ 
tures in an action or proceeding other 
than the taxable costs. 

Disbursements, (in a statute). 41 Ala. 267, 
272. 

- (what are taxable against adverse 

party). 5 Paige (N. Y.) 551. 

-(what should be allowed as). 9 Abb. 

(N. Y.) Pr. 111. 

- (what are not). 2 Chit. Gen. Pr. 30. 

Disbursing officers, (surveyors of public 
lands are). 5 Pet. (U. S.) 373. 

DISCARCARE.—To unlade a ship oi 

vessel.— Cowell. 

DISCEPTIO (or DISCEPTATIO) 
CAUSH3.—In the Roman law, the argumen/ 
of a cause by the counsel on both sides.— Calv 
Lex. 

DISCHARGE.— 

I 1. To discharge a right or obligation is 
to deprive it of its binding force, and to 
discharge a person is to release him from 
an obligation ; thus, payment discharges a 
debt, and in the case of a guaranty, an 
alteration of the contract, without the con¬ 
sent of the surety, will in general discharge 
him. Chit. Cont. 492 et seq .; 2 White & T. 
Lead. Cas. 892. 

g 2. Discharge is a generic term ; its 
principal species are rescission, release, 
accord and satisfaction, performance, judg¬ 
ment, composition, bankruptcy, merger 
( q . v.) Leake Cont. 413. 

g 3. Discharge by operation of law is 
where the discharge takes place whether 
it was intended by the parties or not; thus, 
if a creditor appoints his debtor his exec¬ 
utor, the debt is discharged by operation 
of law, because the executor cannot have 
an action against himself. Co. Litt. 264 b, 
n. (1); Wms. Ex. 1216; Chit. Cont. 714. 
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{ 4, In the law of bankruptcy, a dis¬ 
charge is the proceeding by which a per¬ 
son who has been adjudicated a bankrupt, 
or whose affairs are being liquidated, is 
freed from all his debts provable in the 
bankruptcy or liquidation, with a few ex¬ 
ceptions, and is also enabled to acquire 
property without its vesting in the trustee 
or assignee. As to the discharge of a bank¬ 
rupt, see Bankrupt, \ 1, note . 

$ 5. To discharge a proceeding (such 
as the order of a court or judge, or the cer¬ 
tificate of a clerk, process of attachment 
or execution, or the like,) is to set it aside, 
on an application made for that purpose, 
either to the court in which the proceeding 
is pending, or to an appellate court. To 
discharge a rule or order nisi is where the 
court refuses to make it absolute. See 
Absolute; Nisi. 

I 6. Discharge of jury.— At the trial 
of an action it sometimes becomes neces¬ 
sary to discharge the jury, either on 
account of the sudden illness of a jury¬ 
man (Rea v. Edwards, 3 Campb. 207), or 
because they cannot agree; in which case, 
when there is no hope of their resolving 
on a verdict, it is now the practice to dis¬ 
charge them. Sm. Act. 139. 

I 7. A prisoner or defendant is dis¬ 
charged from arrest or imprisonment 
when he is set at libertv. 

As to the discharge of encumbrances by 
payment of the amount secured into court, 
see Payment into Court. As to the dis¬ 
charge of quit-rents, &c., see Rent. 

Discharge, (defined). 1 Day (Conn.) 275. 
277. 

-(of one of two joint partners). 6 Halst. 

(N. J.) 287. ^ 

-(of insolvent in another State). 1 Halst. 

(N. J.) 149 ; 5 Id. 208 ; Penn. (N. J.) 807 ; South. 
(N. J.) 196, 466; 2 Johns. (N. Y.) 235; 7 Johns. 
(X. Y.) Ch. 297. 

-(in a statute). ^ Allen (Mass.) 161, 

162. 

-(under bankrupt act). 3 Johns. (N. Y.) 

Ch. 435. ^ J 

-(under insolvent debtor act). 4 Johns. 

N. Y.) 191; 11 Id. 224; 14 Id. 177 ; 1 Johns. 

N. Y.) Cas. 133; 1 Cow. (N. Y.) 42, 165. 

Discharge her cargo, (in policy of insur¬ 
ance). 5 Esp. 96, 98. 

DISCHARGE IN BANKRUPTCY. 

— See Discharge, \ 4. 

DISCHARGE OF JURY.— See Dis¬ 
charge, \ 6. 


Discharge of said debt, (in a bond). 1 
! Com. 761, 781. 

Discharged, (defined). 9 Cush. (Mass.) 68, 
70; 1 Binn. (Pa.) 1,10. 

- (in act relative to indictments). 3 

Zab. (N. J.) 143, 148; 14 Vr. (X. J.) 67. 

-(not synonymous with “ariiuiited”). 2 

Yeates (Pa.) 475 w.; 2 T. R. 225, 281. 

Discharged according to law, (in a stat¬ 
ute). 2 iSerg. & R. (Pad 290, 291. 

Discharged out of custody by due course 
of law, (in a plea). 2 Johns. (X. Yd 433. 

Discharges, sufficient, (in power of attor¬ 
ney). 5 Barn. & Aid. 204. 

DISCLAIM—DISCLAIMER — 

\ 1. To disclaim a right, interest or office 
is to expressly renounce all claim to it or 
refuse to accept it. Thus, where property 
is conveyed to a person upon certain 
trusts, he may disclaim the trust unless 
he has accepted the office or has acted as 
trustee. The act of disclaiming is called 
a “disclaimer,” and is generally evidenced 
by a deed or writing. (Elphins. Conv. 401; 
Wats. Comp. Eq. 877.) As to disclaimer by 
a lord or tenant of land (disclaimer in the 
seignory, disclaimer in the tenancy, and 
disclaimer in the blood), see Co. Litt. 102a. 
See Renunciation. 

\ 2. Patent. —Where a person has ob¬ 
tained a patent for an invention of which 
the title is inconsistent with the specifica¬ 
tion, or of which a part is neither new nor 
useful, the patent is in strictness void; but 
a patentee is in such a case empowered, with 
the leave of the court, to enter a disclaimer 
of any part of either the title or the speci¬ 
fication, and the disclaimer is then deemed 
to be part of the letters-patent or specifica¬ 
tion, so as to render them valid for the 
future. Johns. Pat. 151. See Title. 

I 3. Trustee in bankruptcy. —In Eng¬ 
land where any property of a bankrupt consists 
of land burdened with onerous covenants, of 
unmarketable shares in companies, of unprofit¬ 
able contracts, or of property which is not sal¬ 
able by reason of its binding the possessor to the 
performance of any onerous act, the trustee in 
the bankruptcy may sign a disclaimer of the 
property, which has the effect of determining 
the contract, surrendering the lease, forfeiting 
the shares, or determining the estate and interest 
of the bankrupt, according to the nature of the 
property (Bankr. Act, 1869, \ 23. As to the 
construction of this section, see Poison Bankr. 
377 et seq.; In re Mercer and Moore, 14 Ch. D. 
287), but a disclaimer cannot prejudice the 
rights of third persons, 6uch as a mortgagee 
-of the bankrupt. Ex parte Buxton, 15 CL 
D. 289. See Smalley v. Hardinge, 6 Q. B. D. 
371. 
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5 4. Disclaimer in suit in equity.— 
Under the practice of Courts of Chancery, 
if a bill claiming relief is filed against a 
person who had no interest in the subject- 
matter of the suit, his proper course is to 
file a disclaimer, alleging that he has not 
any right or title, and that he does not and 
never did claim any title to the subject- 
matter of the suit. In such a case the 
plaintiff generally has his bill dismissed 
as against that defendant. Hunt. Eq. 43; 
Mitf. PI. 283; Dan. Ch. Pr. 458. 

§ 5. Of tenancy. —The denial by the 
party in possession of land of the existence 
of the relation of landlord and tenant be¬ 
tween himself and the person who claims 
to be the owner of the land. See Vivian v. 
Moat, 16 Ch. D. 730. 

Disclaim, (defined). 13 Conn. 83, 85; 2 Bl. 
Com. 275, 276; 1 Chit. Gen. Pr. 363. 

Disclaimer, (what is). 6 Cow. (N. Y.) 616, 
620; 3 Barn. & Aid. 31. 

- (what is not). 6 Barn. & C. 112, 116. 

- (effect of). 13 Mass. 440. 

DISCLAMATION.—In the Scotch law, 
equivalent to disclaimer of tenancy. See Dis¬ 
claimer, \ 5. 

DISCLOSURE.—In England, every solic¬ 
itor whose name is on a writ, shall, on demand 
in writing by any defendant served with the 
writ, declare whether the Avrit was issued by his 
authority or with his privity, and if he declare 
it was not so issued, all proceedings on it shall 
be stayed, unless by leave. (Judicature Act, 
1875, Ord. VII. r. 1. A similar rule prevails 
in some of the States.) When a writ is sued 
out by partners in the name of their firm, they 
or their solicitor may be similarly compelled to 
disclose the names and residences of the various 
partners. Id. r. 2. 

Disclosure, (in a statute). Wilberf. Stat. L. 
129. 

DISCONTINUANCE.— 

§ 1. Action. —In procedure discontinu¬ 
ance is where the plaintiff in an action 
voluntarily puts an end to it, either by 
giving notice in writing to the defendant 
before any step has been taken in the 
action subsequent to the answer, or at any 
other time by order of the court or a 
judge. The effect of discontinuance is 
that the plaintiff has to pay the defend¬ 
ant's costs, but may commence another 
action for the same cause. {See With¬ 
drawal.) If the defendant has put in a 
counter-claim, the discontinuance puts an 
end to it as well as to the original action. 


§ 2. Land.—Formerly, in the law of real 
property, discontinuance was where a man 
wrongfully aliened certain lands or tenements 
and died, whereby the person entitled to them 
was deprived of his right of entry, and was 
compelled to bring an action to recover them. 
The term was specially applied to alienations 
by husbands seised jure uxor is, by ecclesiastics 
seised jure ecclesice y and by tenants in tail ; thus, 
if a tenant in tail aliened the land and died 
leaving issue, the issue could not enter on the 
land, but was compelled to bring an action. 
(Litt. \ 592 et seq.; Co. Litt. 325 a, and Butler's 
note. See y also , 470, 614, where Littleton 

uses discontinuance for devesting, as applied to 
a reversion.) The principal actions appropriate 
to discontinuances were formedon, cui in vit.d y cui 
ante divortium . The effect of discontinuance is 
taken awav bv Stats. 3 and 4 Will. IV. c. 27, 
l 39. See Recontinuance. 

3 3. Pleading. —The interruption of the 
proceedings which occurs where a defend¬ 
ant does not answer the whole of the 
plaintiff's declaration, and the plaintiff' 
omits to take judgment for the part unan¬ 
swered. Steph. PL 216, 217. 

Discontinuance, (defined). 52 Miss. 457, 
467; 2 Bing. 258; 2 Bl. Corn. 275; Cro. Jac. 
236. 

-(of a suit). 15 Mass. 178 ; Penn. (N. 

J.) 906; 1 Cow. (N. Y.) 245; 4 Johns. (N. Y.) 
117; 5 Id. 353; 9 Id. 140; 12 Id. 217; 13 Id. 
469; 15 Id. 504; 18 Id. 22; 1 Wend. (N. Y.) 
314, 315; 2 Id. 505, 506; 15 Id. 99, 101; 4 
Wheel. Am. C. L. 455. 

Discontinuance of possession, (in a stat¬ 
ute). 5 Ex. D. 264. 

Discontinuare nihil aliud signiflcat 
quam intermittere, desuescere, inter- 
rumpere (Co. Litt. 325): To discontinue signi¬ 
fies nothing else than to intermit, to disuse, to 
interrupt. 

Discontinuation, (synonymous with “ dis¬ 
missal"). 48 Mo. 235, 236. 

Discontinue, (in a statute of United States). 
8 Wall. (U. S.) 38, 43. 

Discontinued, (in an award). 9 East 497. 

Discontinuing, (a highway). 3 Mass. 406, 
407 ; 8 Id. 457. 

DISCONTINUOUS SERVITUDE. 

— An easement of servitude depending 
upon the performance of repeated acts, 
instead of one continuous act. Such as a 
right of way, of drawing water, <fcc. 

DISCOUNT.— Abatement; a sum of 
money deducted from a debt in considera¬ 
tion of its payment before the stipulated 
time. The creditor, by receiving his mon¬ 
ey before it is due, is able to put it out at 
interest during the interval, and he should 
therefore only receive such a sum as if 
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put out at interest would produce the 
amount of the debt when it would be¬ 
come due. It is usually said to be of two 
kinds, viz.: discount of bills, and discount 
of goods; but they are essentially the 
game. The usual method of allowing dis¬ 
count, by deducting from the amount of 
the debt the interest which it would pro¬ 
duce at the given rate during the given 
time, is inaccurate. The true discount for 
any given sum, for any given time, is such 
a sum as would, if put out at interest in 
that time, amount to the interest of the 
sum to be discounted ; the proper dis¬ 
count, therefore, to be received for the 
immediate advance of £100 at five per 
cent., due twelve months hence, is not 
£5, but £4 15s. for this sum will, at 
the end of the year, amount to £5, which 
is what the £100 would have produced.— 
Wharton. 

Discount, (defined). 13 Bankr. Reg. 263, 
269 ; 14 Ala. 663, 677 ; 13 Conn. 249, 259 ; 20 
Kan. 440, 441 ; 18 Barb. (N. Y.) 456, 462 ; 9 
How. (X. Y.) Pr. 530 ; 12 X. Y. Leg. Obs. 303 ; 
48 Mo. 189, 191 ; 6 Ohio St. 527, 535; 15 Id. 
68,87; 35 Pa. St. 223, 226 7i. 

-(distinguished from “ set-off”). 1 

Mete. (Ky.) 597, 599. 

-(of note, as synonymous with “loan 

of money”). 2 Harr. (N. J.) 207. 

Discount and purchase, (of promissory 
note). 23 Minn. 198. 

Discount, bank of, (defined). 23 Minn. 
198, 205. 

DISCOUNT BROKER.—A bill bro¬ 
ker ; one who discounts bills of exchange 
and promissory notes, and advances money 
on securities. 

Discounted, (in a statute). 17 N. Y. 507, 
515. 

Discounting, (what is). 5 Man. & G. 590, 
695. 

—-(notes). 1 Doug. (Mich.) 282; 2 Cow. 

(N. Y.) 619, 675, 699; 1 Hall (N. Y.) 556; 1 
Hilt. (X. Y.) 98; 15 Johns. (N. Y.) 168; 19 
Id. 332 ; 17 N. Y. 507, 515. 

-(distinguished from “purchasing”). 

23 Minn. 198, 206. 

DISCOVERT.— Not covert; unmarried. 
Applied to an unmarried woman or a widow. 

DISCOVERY.— 

{ 1. Discovery is where one party to an 
action or suit obtains from another party 
information on oath. It is of two kinds— 
(1) discovery by interrogatories of facte 
relevant to the issue in th$ action, and 


within the knowledge of the party interro¬ 
gated ; and (2) discovery of documents 
relating to the matters in question in the 
action, and in the possession of the party. 
The object of the former proceeding is 
partly to obtain information on subjects 
of which the interrogating party 19 igno: 
ant or misinformed, and partly to obtain 
admissions so as to save the necessity of 
proving certain facts. For this purpose, 
the interrogating party delivers to the 
opposite party interrogatories (q. t>.), to 
which the latter is bound to file his answer 
on oath. See Answer, # 2. 

$ 2. Sometimes in England im action is brought 
against a person for the sole purpose of obtaining 
information to enable the plaintiff to take pro¬ 
ceedings against some other person; such an 
action is called an “action for discovery,” as 
opposed to an action in which relief is sought 
against the defendant. Orr v. Diaper, 4 Ch. D. 
92. See Bill of Discovery. 

DISCREDIT,— 

\ 1. To discredit a witness is to throw 
doubts on the correctness of a statement 
made by him in giving evidence, either— 
(1) by giving evidence of his general bad 
character for veracity, or by cross-ex am in • 
ing him on the subject (see Character, $ 
2); (2) by showing that he has on former 
occasions made statements inconsistent 
with the evidence he has given relevant to 
the cause ; (3) by proving misconduct con 
nected with the proceedings, e. g. his hav¬ 
ing been bribed by one of the parties. 

2 2. A party cross-examining an oppo¬ 
nent’s witness may use any of these modes. 
A party examining his own witness cannot 
as a rule discredit him, except collaterally, 
i. e. by adducing evidence to show that the 
evidence he gave was untrue in fact. But 
if a witness prove adverse, the party call¬ 
ing him may use the second mode of dis¬ 
crediting above mentioned. Best Ev. 803. 
See Witness. 

DISCREPANCY.—A difference be¬ 
tween two things which ought to be 
identical, between one writing and an¬ 
other; a variance (g. v.) 

Discretio est scire per legem quid 
sit justum (10 Co. 140): Discretion is to 
know through law what is just. 

DISCRETION—DISCRETION¬ 
ARY.—Discretion is a lean’s own judg¬ 
ment as to what is best in a given caae, 
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as opposed to a rule governing all cases of 
a certain kind. Thus, a trustee often has 
a discretion given him as to the manage¬ 
ment or application of the trust property. 
So, a judge, or court, often has a discretion 
in making orders or imposing conditions 
on litigants, e. g . a9 to payment of costs, 
relaxing rules of practice, &c. Discretion, 
however, is “to discerne by the right line 
of law, and not by the crooked cord of 
private opinion, which the vulgar call 
discretion ” (Co. Litt. 227 b); and, there¬ 
fore, if a judge proceeds on a wrong prin¬ 
ciple in a matter within his discretion, his 
order may be set aside by a court of ap¬ 
peal, ( see Watson v . Rod well, 3 Ch. D. 380,) 
and if a trustee acts fraudulently or negli¬ 
gently, the possession of a discretionary 
power will not protect him. Lew. Trusts 
611. See , also , Delegation ; Power ; Trust. 

Discretion, (defined). 18 Wend. (N. Y.) 79, 
99; 4 Burr. 2527, 2539; Hob. 158, 159. 

-(wliat constitutes). 3 Madd. 491, 493. 

- (in a will). 19 Ves. 386, 392. 

- (of court, defined). Coxe (N. J.) 399 ; 

34 Barb. (N. Y.) 291, 293. 

- (of commissioners appointed under a 

statute). 1 Johns. (N. Y.) Ch. 18. 

- (of subordinate officers). 19 Johns. 

(N. Y.) 259. 

-- (of trustees under a will). 5 Paige 

(N. Y.) 485. 

DISCUSSION.—By the Roman law, sure¬ 
ties were not primarily liable to pay the debt for 
which they became bound as sureties; but were 
Table only after the creditor had sought pay¬ 
ment from the principal debtor, and he had 
failed to pay. This was called the benefit or 
right of discussion. Under those systems of 
jurisprudence which adopt the Roman law, and 
under the present law of France (and Louisiana), 
the rule is similar ; and the obligation contracted 
by the surety with the creditor is, that the latter 
shall not proceed against him until lie has first 
discussed the principal debtor, if he is solvent. 
Th is right the surety enjoys, as the beneficium 
orclinis vel excussionls . And, again, if other per¬ 
sons are joined with him in the obligation as 
sureties, lie is not in the first instance to be pro¬ 
ceeded against for the whole debt, but only for 
his share of it, if his co-sureties and co-obligees 
are solvent. This is coipmonly known aa the 
benefit of division, or beneficium divisionis .— 
Wharton. 

DISENFRANCHISE.— See Disfran¬ 
chisement. 

DISENTAILING- DEED.— An assurance 
by which a tenant in tail bars his estate tail so 
as to convert it into an estate in fee, either abso¬ 
lute or base. By the Fines and Recoveries Act, 
by which this mode of barring entails was intro¬ 


duced, every tenant in tail may dispose of the 
land for an estate in fee-simple absolute, so as to 
defeat the rights of all persons claiming under 
and after him ; provided (1) that the disposition, 
in the case of freehold land, is by deed enrollea 
in the High Court of Justice, or, if the land is 
copyhold, by surrender enrolled on the court 
rolls of the manor, unless the estate tail is 
equitable, when it may be barred either by sur¬ 
render or by deed enrolled ; and (2) that if there 
is a protector under the instrument creating the 
entail, no disposition made without his consent 
by the tenant in tail bars the persons entitled in 
remainder or reversion expectant on the deter¬ 
mination of the estate tail. An ordinary disen¬ 
tailing deed consists of a conveyance of the land 
by the tenant in tail to a nominee to such uses 
as the tenant in tail shall appoint, and in default 
of appointment to the use of him and his heirs. 
Stat. 3 and 4 Will. IV. c. 74, §$ 15, 40 et seq.; 
Shelf. R. P. Stat. 320, 343. See Enroll ; Fee ; 
Protector ; Surrender. 

Disfiguring, (what does not constitute the 
offence of). Cheves (S. C.) 157. 

DISFOREST. — See Disafforest. 

DISFRANCHISEMENT.—The act 

of depriving of a franchise, immunity or 
privilege. 

DISGAVEL.—To convert gavelkind land 
into ordinary freehold land. Several private 
acts have been passed disgaveling land in Kent 

DISGRADING.—The act of degrading, oi 
depriving of an order or dignity, temporal oi 
spiritual.— Termes de la Ley . 

Disguise, (defined). 46 Ala. 118, 142. 

DISHERISON.—The act of debarring 
from inheritance. 

DISHERITOR. —One who puts 
another out of his inheritance. 

DISHONOR.— See Bill of Exchange 
% 5; Honor. 

DISINCARCERATE.—To set at liberty 
to free from prison. 

DISINHERISON. — See Disherison. 

Disinterested, (who is). 50 Me. 334, 335. 

- (in Maine Rev. Stat. 1857, ch. 74, ? 

1). 47 Me. 474, 476. 

- (in fire insurance policy). 48 Ill. 31 

Disinterested and credible witness. 
(equivalent to “competent witness”). 48 Me. 
193, 195. 

DISINTERESTED WITNESS.—A 

witness who has no interest in the matter 
in controversy between the party calling 
him and the adverse party. 
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DISJUNCTIVE ALLEGATIONS. 

—Allegations in a pleading, indictment or 
information, which charge a party in the 
alternative, by the use of the disjunctive 
conjunction — as, that he murdered or 
caused to he murdered, sold or caused to 
be sold, Ac. Such allegations, in indict¬ 
ments. are generally held bad for uncer¬ 
tainty, but a less strict rule prevails in 
construing civil pleadings. 

DISME.— A tenth ; the tenth part; tithes 
due to the clergy; the tenth of all spiritual 
livings. 2 and 3 Edw. III. c. 35. See Dime. 

Dismissal, (of appeal). 13 Vr. (N. J.) 391. 

DISMISSAL OP ACTION. —In 

some jurisdictions, if the plaintiff in an 
action does not prosecute within the time 
during which he is hound to do so, or if he 
does not set down (he action for trial 
within the proper time, the defendant 
may apply to the court, or a judge, to dis¬ 
miss the action for want of prosecution, 
thereby putting an end to the action. An 
action may also be dismissed upon the 
trial, where plaintiff fails to make out his 
case before resting. 

Dismissal of action, (is a final decision of 
the action). 21 Cal. 151, 164. 

DISMISSAL OF BILL. — A bill in 

equity may be dismissed by the court at the 
hearing, or by the plaintiff before decree, when 
unable to prosecute his suit. After decree the 
bill can only be dismissed upon rehearing or 
appeal; and by the defendant either for want of 
prosecution, or upon an abatement by the death 
of the plaintiff or otherwise. Dan. Ch. Pr. (4 
edit.) 731-742. See Non-suit. 

DISMISSAL OF COMPLAINT.— 

See Dismissal of Action. 

Dismissed, (defined). 56 N. H. 414, 417. 

DISMORTGAQ-E.—To redeem from 
mortgage. 

Disorderly conduct, (of member of com¬ 
mon council). 1 Dutch. (N. J.) 536. 

DISORDERLY HOUSE.-Any 

common ( i . e. public) bawdy house, com¬ 
mon gaming or betting house, or disor¬ 
derly place of entertainment. It is a 
common nuisance, and therefore a mis¬ 
demeanor, to keep a disorderly house. 
Steph. Cr. Dig. 109. 

Disorderly house, (in a statute). 33 Conn. 


DISORDERLY PERSONS.— 

A class of persons subject to police regu¬ 
lation, described in the local statutes 
which provide for their punishment. 

DISPARAGE —DISPARAGE¬ 
MENT — Latin: dis, apart; and old French: 
parage, lineage, rank. Skeat Etym, Diet. a. v . 

§ 1. As to disparaging statements, see 
Defamation. 

2 2. Under the old law, if a tenant of land 
held by knight’s service died leaving an infant 
heir, the lord of whom the land was held was 
entitled to the marriage of the heir, 7. e. to be¬ 
stow him or her in marriage. ( See Marriage.) 
It was necessary, however, that the proposed 
marriage should be without disparagement, i, e. 
suitable to the heir ; otherwise the heir was said 
to be.disparaged. 

2 3. Disparagements were of several kinds, of 
which the principal were propter vitium animi, 
as where the proposed wife or husband was an 
idiot, &c.; propter vitium sanguinis, as in the 
case of villeins, “ men of trade,” &c. t and propter 
vitium corporis , by reason of some bodily defect. 
Litt. 2 109; Co. Litt. 80 a. 

Disparagement, marriage in, (what is 
not). 1 Ired. (N. C.) Eq. 232, 240. 

* Disparata non debent jungi (Jenk. 
Cent. 24): Things unlike should not be joined. 

DISPARK.—To throw open a park. 

Disparking, (defined). Hob. 45. 

DISPATCH, or DESPATCH.— 

(1) A message, letter, or order sent with 
speed on affairs of State; (2) a telegraphic 
message. 

DISPAUPER.—In English law, a person 
who has been admitted to $ue in forrnd pauperis 
(q. v.) is said to be dispaupered when that privi¬ 
lege is withdrawn, as where it appears that he 
has means. Dan. Ch. Pr. 43. 

Dispensatio est mali prohibiti pro- 
vida relaxatio, utilitate seu necessi¬ 
tate pensata; et est de jure domino 
regi concessa, propter impossibilita- 
tem prsBvidendi de omnibus particu- 
laribus (10 Co. 88): A dispensation is the 
provident relaxation of a malum prohibitum 
weighed from utility or necessity; and it is 
conceded by law to the king on account of the 
impossibility of foreknowledge concerning all 
particulars. 

Dispensatio est vulnus, quod vul- 
nerat jus commune (Dav. 69): A dispen¬ 
sation is a wound, which wounds common law. 

DISPENSATION.— In English law, an 
exemption from some laws; a permission to do 
something forbidden; an allowance to omit 
something commanded ; the canonistic name for 
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a license.— Wharton. This power of dispense 
tion is unknown in American law. 

DISPERSONARE.—To scandalize or dis¬ 
parage.— Blount . 

Displace, (defined). 103 Mass. 68, 69. 

DISPONE.—In Scotch law, to transfer or 
alienate. 

Dispone, (in conveyance of heritage). L. R. 
2 Sc. App. 397. 

Dispose, (in a devise). 3 Atk. 282, 287. 

-(in a statute, includes a power to sell). 

2 Mass. 476, 477.. 

Dispose of, (in United States constitution). 
14 Pet. (U. S.) 529, 538. 

- (in act of incorporation). 1 Watts 

(Pa.) 385, 386, 

Disposed of, (defined). 2 Root (Conn.) 447, 
488. 

Disposed of property, (under a covenant 
to renew a lease). 42 N. Y. 79. 

Disposing mind and memory, (defined). 
South. (N. J.) 454, 458. 

Disposing of without, (in a devise). 15 
Johns. (N. Y.) 169. 

DISPOSITION.—In the Scotch law, a deed 
of alienation by which a right to property is* 
conveyed .—Bell Diet . 

Disposition, final, (meaning of). 13 Wall. 
(U. S.) 664. 

DISPOSITION OP THE OWNER 
OP TWO TENEMENTS .—See Ease¬ 
ment, 2 10. 

DISPOSSESSION.— Ouster; the 
amotion or privation of possession of land. 
See Summary Proceedings. 

Disproportionate and unreasonable, 
(what is not). 103 Mass. 267, 272, 

DISPUNISHABLE. —Without penal 
restraint. 

DISPUTABLE PRESUMPTION. 

—A presumption of law, which may be 
rebutted or disproved.— Best Pres. 2 25. 

DISPUTATIO FORI.—In the civil law, 
discussion or argument before a court. 

Dispute between employer and work¬ 
man, (in employer and workman’s act). 1 Ex. 
D. 179. 

DISRATIONARE, or DIRATION- 
ARE.—To justify ; to clear one’s self of a fault; 
to traverse an indictment; to disprove.— Eneyc . 
Loud. 

DISSECTION. —The anatomical ex¬ 
amination of a dead body. 


DISSEISE.— To dispossess, to deprive. 

DISSEISEE. —A person turned out 
of possession. 

DISSEISIN. —Disseisin “ is the wrong¬ 
ful putting out of him that is actually 
seised of a freehold ” (Co. Litt. 227 a); in 
other words, the act of wrongfully depriv¬ 
ing a person of the seisin of land, (Id. 
153 b; Butler’s note to 266 b,) rents, (Litt. 2 
233 et seq.*) or other hereditaments, as 
where a man not having a right of entry 
on certain lands or tenements enters into 
them and ousts him who has the freehold. 
(Litt. 2 279.) In the case of land, the dis¬ 
seised person has both a right of entry and 
a right of action (q. v. and Descent Cast). 
In the case of incorporeal hereditaments, 
as the disseisin is only so by election 
(infra 2 3), the disseised person may either 
have an action for the disseisin, or he may 
avail himself of any other remedy which 
the law gives him ( e . g . in the case of rent, 
by distraining). Id. 2 588. 

2 2. Equitable disseisin is where a person 
is wrongfully deprived of the equitable 
seisin of land, e. g . of the rents and profits. 
Cholmondeley v. Clinton, 2 Meriv. 171; 2 
Jac. & W. 166. 

2 3. By election.—Disseisin by election is 
where a person alleges or admits himself to be 
disseised when he has not really been so. In 
former days this was done, in England, by per¬ 
sons in order to avail themselves of the writ of 
assize, which was a convenient remedy available 
only by those who had been disseised of land. 
(Butler’s note (1) to Co. Litt. 239 a.) Since the 
abolition of forms of action, the distinction 
between disseisin and other modes of wrongful 
dispossession of land is no longer of practical 
importance. Disseisin of incorporeal heredita¬ 
ments cannot be an actual dispossession, being in 
general nothing more than a disturbance oi the 
owner in the means of coming at or enjoying 
them. Disseisin of an incorporeal hereditament 
therefore only takes place at the election of the 
party injured, for the sake of more easily trying 
the right. (3 Bl. Com. 169.) As the remedy 
for a disseisin has now no advantages over other 
kinds of actions, disseisin by election is practi¬ 
cally obsolete. See Abatement ; Action ; De¬ 
forcement; Disturbance; Intrusion ; Pos¬ 
session; Seisin. 

Disseisin, (defined). 5 Conn. 497, 518; 14 
Pick. (Mass.) 224, 228 ; 45 Mo. 35, 38 ; 8 Barb. 
(N. Y.) 189, 194; 9 Cow. (N. Y.) 530, 552; 6 
Johns. (N. Y.) 197. 


* u There be three causes of disseisin of rent service, that is to say, rescous, replevin, and 
enclosure.” Litt. 2 237 See those titles. 
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Disseisin, (what ish 4 Mas. (U. S.) 326, 329; 
6 Pet, (lb $.) 319, 354, 402, 434; 6 Mete. (Mass.) 
239, 337. 

- (what is not). 24 Me. 29, 34 ; 29 Id. 

123, 132 ; 3 Mote. iMass.) 125, 129. 

- (distinguished from “dispossession ”). 

6 Mete. (Mass.) 439, 444. 

Disseisin by election, (explained). 2 
Wend. (N. Y.) 166, 201. 

Disseisin in fact, (defined). 2 Wend. (N. 
YJ 166, 201 . 

Disseisinam satis facit, qui uti non 
permittit possessorem, vel minus 
commode, licet omnino non expellat 
(Co. Litt. 331): He makes disseisin enough 
who does not permit the possessor to enjoy, or 
makes his enjoyment less beneficial, although 
he does not expel him altogether. 

DISSEISOR.—A person who unlaw¬ 
fully puts another out of his land. 

DISSENT. — A disagreement, either 
expressed or implied, to an act. 

DISSENTERS. —Protestant seceders from 
the established church of England. They are 
of many denominations, principally presbyte- 
rians, independents, metliodists and baptists ; 
bui as to church government, the baptists are 
independents. 

DISSIGNARE. —To break open a seal. 

Dissimilimn dissimilis est ratio (Co. 
Litt. 191) : Of dissimilars the rule is dissimilar. 

DISSOLUTION.—The act of putting 
an end to a legal relation. 

1 2. Partnership. —In the case of a 
partnership, dissolution takes place either 
by the operation of law (e. g. in ordiuary 
cases, on the death or bankruptcy of one 
of the partners), by agreement between 
the partners, by effluxion of time, or by 
the order of a court in proceedings taken 
for the purpose. A state of things which 
entitles a partner to obtain an order of 
dissolution is called a “ground of dissolu¬ 
tion such is the insanity or misconduct 
of one of the partners, the hopeless state 
of the business, or any other state of things 
which makes it impossible to continue the 
partnership. Lind. Part. 234. 

2 3. Corporation. — In the case of a 
corporation, dissolution takes place when 
its affairs have been completely wound up 
and certain formalities have been gone 
through, (Lind. Part. 1489 ; In re Pinto Sil¬ 
ver Mining Co., 8 Ch. D. 273; In re Lon¬ 
don and Cal. M. I. Co., 11 Ch. D. 140,) or 
where it has ceased to carry on its business 
or operations for a certain time. 


§ 4. In England, a friendly, industrial or 
provident society is dissolved either by an order 
of the county court, or by an instrument of dis¬ 
solution setting forth the liabilities and assets of 
the society, signed by a certain majority of the 
members and registered. (Indus, and Prov. Soc. 
Act, 1S76, 3 17.) A friendly society may also 
be dissolved by the award of the registrar. 
(Friendly Soc. Act, 1875, jj 25.) Other corpo¬ 
rations may be dissolved in various ways, e. g. 
by surrender or forfeiture of a charter, &c. 
3 Steph. Com. 30. 

3 5. Marriage.—The English High Court, 
on proceedings taken in the Probate, Divorce 
and Admiralty Division (q. t\), has power to 
decree the dissolution of a marriage on the peti¬ 
tion of the husband alleging adultery by the 
wife, or on the petition of the wife alleging that 
the husband has committed adultery and cruelty, 
or adultery and desertion, or certain other of¬ 
fences. &0 and 21 Viet. c. 85, ? 27; Browne 
Div. 24; Macq. Husb. & W. 203 el seq. See 
Adultery ; Cruelty ; Desertion ; Divorce ; 
Judicial Separation. 

I 6. Effect of decree. —A decree of a for¬ 
eign court dissolving an English marriage (i. e. a 
marriage celebrated in England) will be recog¬ 
nized by the English courts: (1) if it was pro¬ 
nounced for grounds on which the marriage was 
liable to be dissolved in England (Solley's Case, 
Russ. & Ry. 237), or (2) if the husband was at 
the time of the marriage domiciled in the foreign 
country. Harvey v. Famie, 5 P. D. 153. Set 
Domicile; Judgment. 

Dissolution, absolute, (of a corporation). 
2 Harr. (Del.) 8, 12, 

DISSOLUTION OP PARLIA¬ 
MENT.— The crown may dissolve parlia¬ 
ment either in person or by proclamation; the 
dissolution is usually by proclamation, after a 
prorogation. No parliament may last for a 
longer period than seven years. (Septennial 
Act, 1 Geo. I. c. 38.) Under the 6 Anne c. 37, 
upon a demise of the crown parliament became 
ipso facto dissolved six: months afterwards, but 
under the Reform Act, 1867, its continuance is 
now nowise affected by such demise, (May Pari. 
Pr. (6 edit.) 48.)— Brown. 

DISSOLVE. —To put an end to, can¬ 
cel, abrogate, annul; applied to an injunc¬ 
tion in chancery, as discharge is to a rule 
nisi in common law. Dissolvo is the Latin 
for both verbs. If an injunction has been 
obtained by a misrepresentation of facts it 
will be dissolved, although, on the merits, 
it is called for. 

Dissolved, (what is not a dissolution of a 
corporation). 3 Burr. 1866, 1870. 

Dissolving a corporation, (meaning of). 
1 Holmes (U. S.) 103, 109. 

DISSUADE. —To influence a person 
not to do a certain aot. The term is used 
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in the criminal law with reference to in¬ 
ducing a witness not to give evidence 
against an indicted person. 

Distance, (how measured). 5 El. & B. 92, 
96; 6 Id . 350, 353. 

--(in rule of court as to service). 7 

Cow. (N. Y.) 419. 

Distilled spirits, (defined). 14 Blatchf. 
(U. S.) 92, 317. 

Dlstiller, (who is a). 16 Blatchf. (U. S.) 
547. v ; 

-(who is not a). 1 Pet. C. C. (U. S.) 

180; 2 Wheat. (U. S.) 248. 

Distillery, (covenant against erection of). 
45 jS t . Y. 499. ' 

Distinctly and definitely specified, 
(what is). 97 Mass. 494, 496. 

Distinguenda sunt tempora, aliud 
©st facere, aliud perflcere: Times are 
to be distinguished; it is one thing to do, 
another to complete. 

Distinguenda sunt tempora; distin¬ 
gue tempora, et concordabis leges (1 
Co ; 24): Times are to be distinguished ; distin¬ 
guish times, and you will make laws agree. 

DISTINGUISH.—To point out a ~± 
essential difference; to prove a case, cited 
as applicable, to be inapplicable. 

DISTRACTIS.—A civil law term denoting 
the irregular sale of a pledge. 

DISTRAHERE.—To sell; to draw apart; 
to dissolve a contract; to divorce.— Calv. Lex . 

DISTRAIN —DISTREIN. —To dis¬ 
train or distrein is to seize goods by way 
of distress ( q . v.) 

DISTRAINER, or DISTRAINOR. 

—He who seizes a distress. 

DISTRAINT.—Seizure. 

DISTRESS.-The act of taking mov¬ 
able property out of the possession of a 
wrong-doer, to compel the performance of 
an obligation, or to procure satisfaction 
for a wrong committed. (3 Bl. Com. 6; 3 
Steph. Com. 245.) An ordinary distress is 
effected by seizing the goods and placing 
them in a pound (g. v.) Some goods are 
privileged or exempted from distress, such 
as things in personal use or occupation at 
the time, instruments of husbandry, and 
trade fixtures, things in the possession of 
a trader, but belonging to his customers, 
things in the custody of the law ( e . g. goods 
seized under an execution), &c. Distress 
also signifies the property distrained. With 
reference to its origin, the right to distrain 


is either given by common law, or by stab 
ute, oi created by reservation or agreement 
between the parties. 

§ 2 * Distress for rent.—The principal 
kind of distress given by law is that used 
to compel payment of rent in arrear, 
especially by a landlord against his tenant. 
(Co. Litt. 47 a, 57 b; Woodf. Land, and T. 
374. See Rent.) This kind of distress was 
formerly generally allowed in the United 
States, but of late years the remedy has 
been regarded with disfavor, as giving 
undue advantage to landlords over other 
creditors, and in many of the States it has 
been abolished. 

2 3. For services.— A right of distress (not 

often exercised) is given in England to every 
feudal lord, e. g. the lord of a manor, to com¬ 
pel his tenants to perform their services. “ If 
an abbot or prior holds of his lord by a ccrtaine 
divine service . . . as v,r.g a mass everie Fri¬ 
day in the weeks ... in this case, if such divine 
service be not done, the lord may distrevne.” 

( Litt. \ 137. See Tenure. For other kinds of 
obsolete rights of distress, see Co. Litt. 169 b. 

2 4. A right of distress also exists to enforce 
payment of amercements (q. v.) in certain eases. 

3 Bl. Com. 7. 

2 5. Cattle damage-feasant.— Anothei 
injury for which distresses may be taken, is 
where a man finds beasts of a stranger wandering 
in his grounds, damage-feasant , i. c. doing him 
hurt or damage by treading down his grass or 
the like, in which case the owner of the soil may 
distrein them till satisfaction be made him for 
the injury he has thereby sustained. A. 

2 6. Distress also exists in name, though it is 
practically obsolete, as a mode of compelling 
obedience to the orders of courts of justice, e . g, 
to compel the attendance of jurors. See Dis¬ 
tringas. 

2 7. Statutory distress.—A statutory, 
or statute distress is sometimes given as a remedy 
for duties and penalties inflicted by special 
statutes. See Warrant. 

2 8. Power of distress, conven¬ 
tional.—In England, a remedy by distress, 
analogous to the ordinary distress for rent, is 
sometimas created by agreement between the 
parties to secure the performance of an obliga¬ 
tion. Thus, an annuity deed may include a con¬ 
veyance of land to a trustee with a power of 
distress whenever the annuity is in arrear. 

With reference to the extent of the 
remedy, distresses are of three kinds— 

2 9. Simple distress.— Formerly every 
distress was a mere pledge or security, and 
this is still so in the case of distress of cat¬ 
tle, damage-feasant, distress for services, 
&c., which merely entitle the distrainor to 
retain the property until satisfaction is 
made. See Lien. 
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2 10. Distress infinite* —Where the 
distress is for fealty or suit of court, or to 
compel the attendance of jurors, and in 
other cases where it is the only remedy 
and merely gives the right of detaining the 
goods, it is called a “distress infinite/’ be¬ 
en use it has no bounds with regard to Its 
quantity and may be repeated from time 
to lime, until the stubbornness of the party 
is conquered. 3 Bl. Com. 231 ; Elt. Copyh. 
17$. 

2 11. Distress and sale. —In the case 
of distress for rent, in England, for a crown 
debt and some other cases, if the amount 
is not paid within a certain time the dis¬ 
trainor may *ell the property distrained 
and satisfy the debt out of the proceeds. 
(3 Bl. Com. 14.) In the United States, in 
the States where this remedy is retained, 
the statutes usually provide for a sale of the 
distress upon public notice being given. 

2 12. Juridical nature of distress.— 
Distress is an extra-judicial remedy. See 
Remedy. See, also , Levant and Couch ant ; 
Replevin ; Rescue. 

Distress, (in a statute). 3 Daly (N. Y.) 455. 

Distress infinite, (defined). 3 BL Com. 
231. 

DISTRESS SAX.E. — See Distress, g 11. 

Distribute, (in a statute). 11 Serg. & R. 
(Pa.) 224, 232. 

Distributed, (in a will, synonymous with 
“divided”). 21 Ala. 406, 412. 

Distributed, settled, paid and disposed 
of, (in a will). 1 Russ. & G. (Nov. Sc.) 195. 

DISTRIBUTION. —The act of dealing 
out to others; dispensation, in the sense 
of allotment or portioning out. 

\ 2. In England, by the Stat. 22 and 23 
Car. II. c. 10, commonly called the “statute 
of distributions,” when the administrator 
of a deceased intestate has paid the ex¬ 
penses, debts, &c., he is directed to make 
“just and equal distribution of what re- 
maineth clear amongst the wife and 
children or children’s children, if any 
such be, or otherwise to the next of kin¬ 
dred to the dead person in equal degree,” 
according to the rules contained in the 
statute; namely, if there is a widow and 
children, one-third is to go to the wife and 
the rest to the children in equal shares; 
if there are no children, then one-half is 
to go to the wife and the other half to the 


next of kin; and if there is no wife, then 
the whole property is divided among the 
children or next of kin. (Wms. Ex. 1372.) 
In (he United States there are, in the sev¬ 
eral States, statutes regulating the distribu¬ 
tion of the estates of persons dying intes¬ 
tate, which, while following generally the 
plan of the English statute, differ from it 
and from each other in certain particulars. 

2 3. Formerly customs of distribution pre¬ 
vailed in certain places in England (e. g. the city 
of London), but they have been abolished. Stat. 
19 and 20 Viet. c. 94 ; Wms. Ex. 1411. See Next 
of Kin ; Per Capita ; Representation. 

Distribution, (of newspaper). 13 N. Y. 
Week. Dig. 92. 

DISTRIBUTIVE FINDING OF THE 
ISSUE.—The jury are bound to give their 
verdict for that party who, upon the evidence, 
appears to them to have succeeded in establish¬ 
ing his side of the issue. But there are cases in 
which an issue may be found distributively, i. e. 
in part for plaintiff and in part for defendant.. 
Thus, in an action lor goods sold and work 
done, if the defendant pleaded that he never 
was indebted, on which issue was joined, a ver¬ 
dict might be found for the plaintiff as to the 
goods, and for the defendant as to the work. 
Steph. PI. (7 edit.) 77 d. 

DISTRICT «—Latin : di&trictu*. 

The circuit or territory within which a 
person may be compelled to appear.— 
Cowell. Circuit of authority ; province.— 
Encycl. Lond. In modern usage the term 
has a wider meaning, and is applied to 
any division of territory for any purpose. 

District, (in United States statute). 9 Otto 
(U. S.) 441, 448. 

-(in practice act). 44 Cal. 356. 

-(in mortgage act). 84 Ill. 471. 

District and port, (in revenue laws, used 
synonymously). 3 Mas. (U. S.) 153, 155. 

DISTRICT ATTORNEY.— The pros¬ 
ecuting officer both of the National and 
State governments for a certain district of 
territory—in the States, generally a single 
county, but in some States several coun¬ 
ties. The United States district attorneys 
each have charge of one of the judicial 
districts into which the country is divided 
for the purpose of administering justice in 
the federal courts. 

DISTRICT COURTS.- 
g 1. Of the United States.— Federal 
courts established in every State, held by 
a single judge resident in the district 
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These courts have original jurisdiction 
over all admiralty and maritime causes, 
and all proceedings in bankruptcy, and 
over all penal and criminal matters cog¬ 
nizable under the laws of the United 
States, exclusive jurisdiction over which 
is not vested either in the supreme or cir¬ 
cuit courts.— Abbott. 

§ 2. Of States. — Inferior courts of 
record in California, Connecticut, Iowa, 
Kansas, Louisiana, Minnesota, Nebraska, 
Nevada, Ohio and Texas are also called 
“ district courts.” Their jurisdiction is for 
the most part similar to that of county 
courts {q. v.) 

District courts, (jurisdiction of). 3 Minn. 
72. 

DISTRICT OP COLUMBIA. —A 

portion of the country, originally ten 
miles square, which was ceded to the 
United States by the States of Virginia 
and Maryland, over which the National 
government has exclusive jurisdiction.— 
Bouvier . 

DISTRICT PARISHES.—Ecclesiastical 
divisions of parishes in England, for all pur¬ 
poses of worship, and for the celebration of mar¬ 
riages, christenings, churchings and burials; 
formed at the instance of the queen’s commis¬ 
sioners for building new churches. See 3 Steph. 
Com. (7 edit.) 744. 

DISTRICT REGISTRIES.— 

g 1. High, court. —By the English Judi¬ 
cature Act, 1873, provision is made for the 
establishment of district registries of the High 
Court of Justice, and for the appointment of 
district registrars. (Section 60.) District regis¬ 
tries have accordingly been established in the 
principal country towns of England and Wales. 
Order in Council, August, 1875. 

g 2. Proceedings in.—An action in the 
High Court proceeds in a district registry when 
the plaintiff lias issued the writ in that registry 
and all the defendants have appeared there. A 
defendant is only bound to appear in a district 
registry, if he either resides or carries on busi¬ 
ness in the district; otherwise, he has the option 
of appearing in London. (Buies of Court, xii. 
2 et seq. The defendant may, however, in cer¬ 
tain cases, remove the action from the district 
registry into the High Court. Jud. Act, 1873, g 
65; Buies of Court, xxxv. 11.) When an 
action proceeds in a district registry, all the pro¬ 
ceedings in the action, down to and including final 
judgment, and the subsequent proceedings neces¬ 
sary to enforce it (including the issue of writs of 
execution, garnishee and charging orders), are 
taken in the district registry. (Jud. Act, 1873, 
g 64; Buies of Court, xxxv., including Amended 
Rules of June, 1876, April and May, 1880.) 


The trial or hearing of the action must take 
place in the same way as if the action had been 
instituted in London, i. e. before a judge of the 
High Court in London or at the assizes, with or 
without a jury, according to the practice applica¬ 
ble to the particular case. (Irlam v. Irlam, 2 
Ch. D. 608.) The district registrar may, how¬ 
ever, enter judgment or make an order for an 
account, under Order XV., either by consent of 
the parties or by reason of the defendant’s 
default. Order XXXV. 1 a. 

\ 3. Jurisdiction of registrar.—The 

district registrar exercises most of the functions 
of a judge at chambers; an appeal lies from him 
to a judge of the High Court sitting in cham¬ 
bers. Id. 4 et seq. 

§ 4. The district registries are therefore in 
effect local branches of the central office and 
judges’ chambers of the High Court, and are 
under the control of the court accordingly. Id. 9. 

? 5. District land registries. —District 
registries for the registration of the title to land 
may be formed under the Land Transfer Act, 
1875, g 118. This part of the act does not seem 
to have been yet put in force. 

g 6. As to the district registries of the Probate 
Division of the High Court, see Registry (sub¬ 
division Probate and Divorce Registries). 

District surveyor, or other person, 
(in a statute). Wilberf. Stat. L. 183. 

DISTRICTIO. —A distress ; a distraint.— 

CowelL 

DISTRINGAS.— A writ so called from its 
commanding the sheriff to distrain on a person 
for a certain purpose. The following are the 
principal instances in which it is used in Eng¬ 
land, the old distringas to compel appearance, 
the distringas juratores, and other varieties of 
the writ, having been abolished. Com. L. P 
Act, 1852. 

g 2. Distringas for recovery of chat¬ 
tel. —A judgment for the delivery of any prop¬ 
erty other than land or money {e. g. a chattel) 
may be enforced by a writ which authorizes the 
sheriff to distrain the defendant by all his lands 
and chattels until he delivers it up. 3 Steph. 
Com. 582. 

g 3. Distringas nuper vicecomitem. 
—Where a writ of fieri facias has been sued out, 
and the sheriff after returning that he has levied 
but that the goods remain in his hands for want 
of buyers, goes out of office, the execution cred¬ 
itor, instead of suing out a venditioni exponas 
( q . x>. ), may sue out a writ called a. “distringas 
nuper vicecomitem ” (“that you distrain the late 
sheriff”), directed' to the present sheriff; com¬ 
manding him to distrain the late sheriff to 
compel him to sell the goods. Arch. Pr. 585; 
Smith Ac. 197; Rules of April, 1880, form F. 
i2. 

g 4. Distringas vicecomitem.—A writ 
of distringas , directed to the coroner, may be 
issued against a sheriff if he neglects to execute 
a writ of venditioni exponas. Arch. Pr. 584. 

g 5. Against corporation.— A judgment 
against a corporation may be enforced by writ 
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of distringas, commanding the sheriff to distrain 
its lands and tenements, goods and chattels, so 
that it may not possess them until the court 
shall make order to the contrary. Dan. Ch. Pr. 
401. 931. Sy SYQUESTRATION. 

$ ti. To answer indictment. —Distringas 
is also applicable to compel a person, body of 
persons or corporation, against whom an indict¬ 
ment for misdemeanor or on a penal statute has 
been found, to appear and answer the charge. 
Arch. Or. PI. 81. 

I 7. Distringas on stock.—The com¬ 
monest species of distringas, how f ever, was that 
formerly issued by the Court of Exchequer, then 
by the Court of Chancery, and lastly by the 
High Court of Justice, to prevent a public com¬ 
pany (most commonly the Bank of England) 
from permitting the transfer of a sum of stock in 
their books, or from paying the dividends oil it, 
without previously giving notice to the person 
who had obtained the writ or “ put on the dis¬ 
tringas.'' The proceedings were, to a great 
extent, of a fictitious character, and have been 
recently simplified. Under the present practice 
no writ is issued, and in lieu of it a notice is 
given to the bank or other company to stop the 
transfer of stock or payment of dividends; this 
notice is tiled in the central office, with an affi¬ 
davit stating that the person giving it is benefi¬ 
cially interested in the stock; an office copy of 
the affidavit and a sealed copy of the notice are 
served on the bank or company. (Stat, 5 Viet. c. 
5; Rules of Court, xlvi. 2 a et seq April, 1880.) 
In this rule the notice is simply called a “ notice 
as to stockin practice, however, it is still 
called a “ distringas” 

£ S. The proceeding is commonly used to pre¬ 
vent unauthorized or fraudulent dealings with 
stock by the person in whose name it is stand¬ 
ing, e. g. a trustee. As soon as the bank receive 
a request from that person to permit a dealing 
with the stock, they give notice to the person 
who has served the distringas notice, and if he 
does not obtain an order or injunction from a 
court to restrain the dealing within eight days 
from the stockholder’s request, the bank are 
compelled to allow the stockholder to deal with 
the stock. See Restraining Order; Stop 
Order. 

DISTRINGAS JURATORES. — A 

writ directed to the sheriff peremptorily com¬ 
manding him to compel the appearance of 
jurors in court on a certain day therein ap¬ 
pointed. This writ was abolished in England 
by the C. L. P. Act, 1852. 1 Archb. Pr. 365. 

DISTRINGAS NUPER VICECOM- 
ITEM. — See Distringas, \ 3. 

Disturb, (in a statute). 19 Ind. 181 184 • 
28 Id . 364. ’ 

DISTURBANCE.— 

\ 1. In the law of incorporeal heredit¬ 
aments, disturbance is where a man 
infringes a right of easement, common, 
profit d prender, franchise or similar right; 
t. g. by obstructing an ancient light. (Gale 


Eusm. 633 et seq.) The rights of the ag¬ 
grieved person are the same as in a case 
of private nuisance, namely, either by 
abatement, action for damages, or injunc¬ 
tion. (Ibid. 643.) Where the disturbance 
consists in refusing to pay toll for a mar¬ 
ket, ferry, &c., or in wrongfully putting 
beasts on a common, the person injured 
also has a right of distress. 3 Steph. Com. 
411. 

§ 2. Disturbance of patronage. —To 
the tame class of injuries belongs (in England) 
disturbance of patronage, or the wrongful hin¬ 
dering or obstruction of a patron in the presenta¬ 
tion of his clerk to a benefice; for this an action 
of quare imped it lies against the disturber, who 
may be the bishop alone, or a pretended patron 
and his clerk, or all three. 3 Steph. Com. 414 ; 
Phillim. Eccl. L. 445. See Jus Patronatus ; 
Usurpation. 

I 3. Disturbance of tenure. —In the 
law of tenure, disturbance is where a stranger, 
by menaces, force, persuasion or otherwise, 
causes a tenant to leave his tenancy; this dis¬ 
turbance of tenure is an injury to the lord for 
which an action will lie. 3 Steph. Com. 414. 

§ 4. .Public. —As to public disturbances, 
see Affray; Brawling; Riot; Unlawful 
Assembly. 

Disturbance, (of religious meeting). 34 
N. Y. 141. 

DISTURBANCE OP COMMON.— 

See Disturbance, l 1. 

DISTURBANCE OF FRANCHISE. 

— See Disturbance, l 1. 

DISTURBANCE OF PATRONAGE. 

— See Disturbance, g 2. 

DISTURBANCE OF TENURE. —See 

Disturbance, § 3. 

DISTURBANCE OF WAYS.— See 

Disturbance, g 1. 

DISTURBER.—If a bishop refuse or neg¬ 
lect to examine or admit a patron's clerk, with¬ 
out reason assigned or notice given, he is styled 
a disturber by the law, and shall not have any 
title to present by lapse; for no man shall take 
advantage of his own wrong. 2 Bl. Com. 278. 

Disturbing, (in crimes act). 1 Ky. L. J. 184. 

Ditch, (defined). 5 Gray (Mass.) 61, 64. 

DITTAY.—In the Scotch law, the matter 
of charge or ground of indictment against a per¬ 
son accused of a crime.— Wharton. 

DIVERSION. —A turning aside or 
altering the natural course of a thing, 
The term is chiefly applied to the unatv 
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thorized changing the course of a water¬ 
course to the prejudice of a lower proprie¬ 
tor. 

Diversion of a stream, (defined). 17 Conn. 
288, 299. 

Diversion of water, (relief against, by in¬ 
junction). 6 Paige (N. Y.) 435. 

Diverting, (a 6tream of water). Coxe (N. 
J.) 460. 

Diverting and turning a stream of 
water, (in a declaration). 6 Price 1. 

Divers days and times, (in a declaration). 
6 Mod. 38, 39. 

Divers months, (in a declaration). 1 Ld. 
Rayrn. 611. 

Divers other days and times, (in a dec¬ 
laration). 11 East 451, 455. 

- (in an indictment). 17 Wend. (N. Y.) 

475, 476; 3 Barn. & C. 502, 508. 

Divers other matters, (in a submission). 
2 Cai. (N. Y.) 320; 1 Wheel. Am. C. L. 422; 

1 Com. Dig. 662. 

Divers other good causes and consid¬ 
erations, (in a deed). 1 Harr. & J. (Md). 
527 ; 8 Com. Dig. 1044. 

Divers sums of money, (in a declaration). 
5 Mau. & Sel. 65, 67. 

DIVERSITY.— See Collateral, \ 5. 

DIVES .— Latin : dives , a rich man. j 

In the practice of the English Chancery 
Division, “ dives costs ” are costs on the ordi¬ 
nary scale, as opposed to the costs formerly 
allowed to a successful pauper suing or defend¬ 
ing in formd pauperis, and which consisted only 
of his costs out of pocket. Dan. Cli. Pr. 43; 
Cons. Ord. xl. 5. See In Forma Pauperis. 


Divide et impera, cum radix et ver¬ 
tex imperii in obedientium consensu 
rata sunt (4 Inst. 35): Divide and govern, 
since the foundation and crown of empire are 
established in the consent of the obedient. 

Divided amongst you, (in a will). .3 Yes. 
& B. 54. 

Divided equally, (in a will). 12 Bush 
(Ky.) 369. 

Divided, to be, (in a surrender of a copy¬ 
hold). 12 Mod. 296, 298. 

DIVIDEND. —A share, the part allotted 
in division ; the interest paid on corporate 
stock, or public funds; the division of a 
bankrupt's or insolvent's effects. 

Dividend, (defined). 13 Allen (Mass.) 400, 
404; 31 Mich. 76, 79 ; 12 N. Y. 325, 335. 

-(synonymous with “distributive share”). 

76 N. C. 103, 105. 

-(what is a). 22 Wall. (U. S.) 38, 41 ; 

1 Dev. & B. (N. C.) Eq. 545. 

- (in act for incorporation of insurance 

companies). 3 Abb. (N. Y.) App. Dec. 418; 5 
Abb. (N. Y.) Pr. n. s. 1; 48 Barb. (N. Y.) 463; 
37 How. (N. Y.) Pr. 63; 3 Keyes (N. Y.) 521; 
12 N. Y. 325, 335. 

DIVIDENDA.—In old records, an inden¬ 
ture ; one part of an indenture. 

Dividends, (in a will). 10 Yes. 185,190 ; 18 
Id. 463, 467. 

-(in apportionment act). 12 Cli. D. 655. 

Dividends or periodical payments, (in 
apportionment act). 9 Cli. D. 159. 


DIVEST.—To divest is to take away 
from a person an estate or interest which 
has already vested in him. The term is 
generally used with reference to gifts by 
will. Thus, where a testator gives prop¬ 
erty to A. for life, and after his death to 
B., and then directs that on a certain event 
the property shall go to C., then B. takes 
a vested estate or interest subject to being 
divested on the happening of the event. 
(Whitter v. Bremridge, L. R. 2 Eq. 736. 
See In re Peek's Trusts, L. R. 16 Eq. 221.) 
The rule is that if the substituted legatee 
or devisee (C.) cannot take, then the orig¬ 
inal estate becomes absolute. Thus, where 
a testator gave property to A. for her life, 
and after her death to her heirs, &c.; but 
in case A. should marry and have no child, 
then the property to belong to B.; A. 
married and had no child, and B. died in 
her life-time without issue; it was held that 
A.’s estate became absolute. Jackson v . 
Noble, 2 Keen 59C \ Jarm. Wills 823. See 
Defeasible. 


Divinatio, noninterpretatio, est quae 
omnino recedit a litera (Bac. Max.): It 
is guessing, not interpretation, which altogether 
departs from tlie letter. 

DIVINE SERVICE, TENURE BY. 

—An obsolete holding, in which the tenants 
were obliged to perform some special divine 
services, as to sing so many masses, to distribute 
such a sum in alms, &c. Litt. £ 137. 

Divine service, (Sunday school is not a). 
73 Pa. St. 39, 45; 13 Am. Rep. 726, 731. 

DIVIS A.—A device, award, or decree ; also 
a devise; also bounds or limits of division of a 
parish or farm, &c. — Cowell. A court held on 
the boundary, in order to settle disputes of the 
tenants.— Ane. Inst. Eng. 

Divisibilis est semper diyisibilis: 
A thing divisible may be forever divided. 

DIVISION.— See Court of Appeal- 
High Court of Justice. 


Division, (defined). 4 T. R. 224, 459. 
-(in religious society). 5 Bush (Ky.) 

401,415. ^ „ 

Division, equal, (of <x>urt, effect of). I enn 

(N. J.) 479. 


DIVISION. 


(405) 


DOCK. 


Division of county, (effect of, on status of 
paupersh 4 Halst. (N. J.) 61. 

DIVISION OF OPINION.— Cir¬ 
cuit Courts. {1. 

Division of onxiON of judges, (wliat is 
such a division as mav be certified to Supreme 
Courtb 6 Wheat. (U. S.l 542. 

Division of territory, (effect of, on rights 
of residentsV 2 llalst. ^N. J.) 337 ; 3 Johns. 
\X. Y.) 193 ; 2 Johns. (N. Y.) Ch. 336. 

DIVISIONAL COURTS. —Courts in 

England, consisting of two, or (in special cases) 
more judges of the High Court of Justice, sit¬ 
ting to transact certain kinds of business which 
cannot be disposed of by one judge. When the 
High Court was first formed it was intended 
that the Divisional Courts should take the place 
of the sittings in bane of the old Common Law 
Courts, t J ud. Act, 1873, § 41. See Banc;) but 
by the Appellate Jurisdiction Act, 1376, it was 
enacted that all proceedings in ail action subse¬ 
quent to the hearing or trial should, so far as is 
practicable and convenient, be taken before the 
judize before whom the trial or hearing took 
place The business transacted before Divis¬ 
ional Courts consists principally of crown, 
revenue aud election petition business, appeals 
from county courts, appeals from chambers in 
the Common Law Divisions, and applications 
for a new trial in the same divisions where the 
action has beeu tried with a jury. Rules of 
Court, lyii. a. 

£ 2. Divisional Courts must not be confounded 
with the Divisions of the High Court, which 
are quite different things. The present practice 
is for one Divisional Court to sit for business 
arising in all the three Common Law Divisions. 
Divisional Courts may also be held in the Chan¬ 
cery and Probate, Divorce and Admiralty Divis¬ 
ions, (Jud. Act. 1873, \\ 43, 44,) but in practice 
this is never done. 

DIVORCE.— A term adopted by the I 
Ecclesiastical Courts to signify an interfer¬ 
ence by them with the relation of husband 
and wife. It is of two kinds—a divorce a 
mensa et thoro (“ from bed and board - ”), 
granted, in England, in cases where the 
husband or wife bad been guilty of 
such conduct as to make conjugal inter¬ 
course impossible, as in the case of adul¬ 
tery, cruelty, desertion, &c., (Gibs. Cod. 
445 n. (b); Browne Div. 29;) and in Amer¬ 
ica on the same grounds, except that of 
adultery; and a divorce a vinculo matri¬ 
monii (“from the bond of marriage”), 
granted, in America, on various grounds, 
ip the several States, of which adultery, 
cruelty and desertion are the chief; and 
n England, where the marriage was void¬ 
able or void ab initio , as in the case of the 


parties being within the prohibited de¬ 
grees, or one of them having been already 
married, or being impotent. (Gibs. 446 n . 
(c); Co. Litt. 235ft.) The former is now 
represented, in England, by judicial sepa¬ 
ration, the latter by a decree of nullity of 
marriage (q. v .); and see Disability, $ 5; 
also , A Mensa et Thoro ; A Vinculo Mat¬ 
rimonii. 

The term “ divorce ” is now applied, in 
England, both to decrees of nullity and de¬ 
crees of dissolution of marriage, while in 
America it is used only in cases of divorce 
a mensa or a vinculo , a decree of nullity of 
marriage being granted for the causes for 
which a divorce a vinculo was formerly ob¬ 
tainable in England. See Dissolution, § 6. 

Divorce, (defined). 1 BI. Com. 440. 

Divorce a mensa et thoro, (grounds for). 
Sax. (N. J.) 96. 

Divorce a vinculo matrimonii, (effect 
of), lb. 

DIVORCE COURT. — See Court for 
Divorce and Matrimonial Causes ; Pro¬ 
bate, Divorce and Admiralty Division. 

Divorced, when she is, (in a will.) 10 
Serg. & R. (Pa.) 208; 5 Wheel. Am. C. L, 558. 

Divortium dicitur a divertendo, 
quia vir divertitur ab uxore (Co. Litt. 
235): Divorce is called from divertendo y be¬ 
cause a man is diverted from his wife. 

DO.—I give. Used in the Roman law, in 
such phrases as— 

Do lego : I give, I bequeath. 

Do ut des : I give that you may give. 

Do ut facias : I giv.j that you may do. The 
first-named phrase being of common use in wills, 
and the other two serving to designate two of 
the four classes of “ innominate ” contracts. 

Do an act, (in a covenant). 1 Ld. Raym. 
279. 

Do and perform, (synonymous with “ sub¬ 
mit to,” “stand to,” “abide”). 62 Me. 236, 239. 

Do the needful, (construed). 4 Esp. 65, 66. 

Do, or cause to be done, (in a lease). 3 
Barn. & Ad. 299, 302. 

Do, or put away, (defined). 2 Wm. Bl. 
767. 

DOCK.—(1) The place or cage in a 
court of criminal law in which a prisoner 
is placed during his trial. (2) An open 
space between two wharves or piers. (3) 
To curtail or diminish, as to dock an en¬ 
tail. 

Dock, (in a statute). 9 Wend. (N. Y.) 57L 
591. 


DOCK. 


(406) 


DOCUMENT. 


DOCK. WARRANT. —A document 
issued by a dock company or dock owner in 
England, stating that certain goods therein men¬ 
tioned are deliverable to a person therein 
named, or to his assigns, by indorsement. Dock 
warrants in form resemble bills of lading (q. v.), 
but they differ from them in this, that when 
goods are at sea a purchaser who takes a bill of 
lading has done all that is possible to obtain 
possession of them, while a purchaser who takes 
a dock warrant can at any moment lodge it with 
the dock company, and so take actual or con¬ 
structive possession of the goods. It therefore 
seems that the indorsement of a dock warrant 
does not at common law pass the ownership in 
the goods, or divest the vendor’s lien if the 
goods have not been paid for, but merely operates 
as a constructive delivery of them as between 
the indorser and indorsee, until the dock com¬ 
pany has “attorned” to the indorsee by agreeing 
to hold the goods for him. (Benj. Sales 573, 
674; Attenborough v. L. & St. K. Docks Co., 3 
C. P. D. 373, 450. See Delivery Order; 
Document of Title.) Dock warrants, how¬ 
ever, are included in the Factors’ Acts among 
the “documents of title,” the possession of which 
gives a factor power to confer a good title to the 
goods on persons dealing with him in good faith. 
Benj. Sales 668. See Factors’ Acts; Ware¬ 
house Receipt. 

Dockage, (defined). 1 Newb. Adm. 69, 71. 

DOCKET, or DOCQUET.— (From 
“ dock,” to cut) is an epitome or abstract 
of a judgment, decree, order, &c. 

2 2. Enrolment. — In English Chancery 
practice, a docket was formerly used for the pur¬ 
pose of enrolling a decree or order of the court. 
(See Enrolment.) It consisted of a statement 
of the filing of the bill, petition, &c., and the 
othtr pleadings or proceedings; a recital of the 
decree made on the hearing, and the adjudica¬ 
tion or adjudicatory part (q. v.) } which set forth 
the mandatory part of the decree. It was cer¬ 
tified by the clerk of records and writs, signed 
by the lord chancellor, engrossed on parchment 
in the form of a continuous roll, and deposited 
at the Public Record Office, when it became a 
record ( q . v.) Dan. Ch. Pr. 882 ; Braith. Pr. 446. 

$ 3. Judgment. — By Stat. 4 and 5 Will. 
& Mary, c. 20, an alphabetical index or docket 
of judgments was directed to be kept by the 
clerk of the dockets in each of the superior 
courts of the common law, in order to give 
notice to intending purchasers of land from 
judgment debtors, because the judgment bound 
the land of the debtor from its date, even if the 
land had been sold before execution was issued. 
These dockets were closed by Stat. 2 and 3 
Viet. c. 11, the provisions for registration of 
judgments ( q . a.) having made them unneces¬ 
sary. (1 Wms. Real Prop. 85.) Similar judg¬ 
ment docket books are kept in the offices of 
the clerks of courts in many of the States. 

Docket, (defined). 1 Bradf. (N. Y.) 343, 
344; 10 So. Car. 278, 297. 

Doctor, (in a contract). 4 E. D. Smith 
(N. Y.) 1. 


DOCTOR AND STUDENT.— Sain* 
Germain is an author who gained considerable 
note in the reign of Henry VIII. by this famous 
book. The first dialogue of this work came out 
in 1518, in Latin, with the following title: Dia¬ 
logue de Fundamentis Legum Anglia*, et dt Con- 
scienhd . The second dialogue was printed in 
English, in 1530, and the next year there 
appeared a translation of the first dialogue. 
Both afterwards passed several editions, under 
the title of “ Doctor and Student .” The “ Doc¬ 
tor and Student ” consists of two dialogues be¬ 
tween a doctor of divinity and a student of the 
common law. These contain discussions on the 
grounds of our law, and where objections had 
been stated to some of its rules and maxims, it 
is endeavored to reconcile them with reason and 
good conscience. The whole is treated in a 
popular way, with the freedom and language of 
conversation, conveying, by means of objections 
and their answers, not an unsatisfactory account 
of many principles and points of the common 
law. (4 Reeves Hist. Eng. Law, ch. xxx., pp. 
416, 418.)— Wharton . 

DOCTORS COMMONS.— The popular 
name for the buildings in which the Ecclesias¬ 
tical and Admiralty Courts, and the college of 
advocates practicing in those courts, were for¬ 
merly held in London. The courts and college 
were built in 1567, and the college was incorpo¬ 
rated in 1786, under the title of “The College 
of Doctors of Law exercent in the Ecclesiastical 
and Admiralty Courts” (Phillim. Ecc. L. 1218), 
whence the popular name. 

DOCUMENT.— 

I 1. Defined.—A document is any solid 
substance upon which matter has been 
expressed or described by conventional 
signs, with the intention of recording or 
transmitting that matter. Thus, a piece 
of paper on which words are written, litho¬ 
graphed, printed or stamped, or expressed 
by arbitrary signs or ciphers, is a docu¬ 
ment ; and so is a tally or piece of wood 
with notches to represent figures or 
amounts. Best Ev. 300. 

§ 2. Public. —In the law of evidence, 
documents are either public or private. 
A public document is one recording facts 
which have been inquired into or taken 
notice of for the benefit of the public by 
an agent authorized and accredited for the 
purpose. Such are statutes, judgments 
and proceedings of courts, records gener¬ 
ally, registers of births, deaths and mar¬ 
riages, and other registers (q. v.) Id. 304. 
“It should be a public inquiry, a public 
document, and made by a public officer. 

I do not think that * public' ... is to be 
taken in the sense of meaning the whole 
world. I think an entry in the books of 
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a manor is public in the sense that it con¬ 
cerns all the people interested in the 
manor. . . . But it must be a public docu¬ 
ment, and it must be made by a public 
officer. I understand a public document 
. . . to mean a document that is made for 
the purpose of the public making use of 
it, and being able to refer to it. It is 
meant to be where there is a judicial, or 
quasi-judicial, duty to inquire.” Per Lord 
Blackburn, Sturla v. Freccia, 5 App. Cas. 
643. < 

| 3. Public documents are admissible as 
evidence of the truth of the facts stated in 
them without being verified on oath, some 
being conclusive on all the world, while 
others (and the greater number) merely 
a fiord primd facie evidence, i. e. hold good 
until they are disproved. (Best Ev. 305.) 
Hence public documents are sometimes 
said to prove themselves. (Dan. Ch. Pr. 
757.) It is, however, in many cases un¬ 
necessary to produce the original of a 
public document, many statutes having 
provided for the proof of such documents 
by authenticated or official copies. See 
Certified Copy. See, also, Copy ; Exem¬ 
plification. 

$ 4. Private documents include 
deeds, wills, agreements and the like. 
Of course when a will has been proved, it 
becomes a public document. ( See Pro¬ 
bate.) As to private documents which 
prove themselves, see Ancient Writings. 

? 5. A document of title is a docu¬ 
ment which enables the possessor to deal 
with the property described in it as if he 
were the owner. In this way a bill of 
lading represents the goods while they are 
at sea, and by it, when the goods arrive at 
the port of destination, the possession of 
the goods may be obtained (Gunn v . Bolc- 
kow, Vaughan & Co., L. R. 10 Ch 502,) 
either by the person to whom the bill of 
lading was originally given, or by a person 
to whom he has transferred it, which he 
may do absolutely or by way of charge, 
&c. Some documents of title (as in the 
case of a bill of lading) pass the ownership 
of the goods represented by them, while 
others, such as delivery orders and dock 
warrants (q. v.) t are mere authorities to 
obtain delivery of them. See Benj. Sales 
673. See, also , Negotiable. 


Documents and receipts, (in a declara¬ 
tion). 12 Mass. 505, 512. 

DODERIDGE,—John Doderidge was 
born in 1555, was appointed justice of the 
king’s bench in 1612, and died in 1628. 
(Foss Biog. Diet.) The work on convey¬ 
ancing, known as ° Sheppard’s Touchstone 
of Common Assurances,” is generally at¬ 
tributed to him. Hilliard's Preface to the 
Touchstone. 

DOE, JOHN.—The fictitious plaintiff in 
ejectment, whose services have been dispensed 
with since the abolition of the fiction. See 
Ejectment. 

DOER.—In the Scotch law, an agent or 
attorney. 

Dog, (is “personal property” within larceny 
act). 13 N. Y. Week. Dig. 74. 

-(trover will lie to recover). Cro. 

Eliz. 125. 

-(when killing justified). 9 Johns. (N. 

Y.) 233; 13 Id, 312. 

DOG-DRAW.—The manifest deprehen¬ 
sion of an offender against venison in a forest, 
when he was found drawing after a deer by the 
scent of a hound led in his hand; or where a 
person had wounded a deer or wild beast, by 
shooting at him, or otherwise, and was caught 
with a dog drawing after him to receive the 
6ame. Manw. pt. 2, c. viii. 

DOG-LATIN.—The Latin of illiterate per¬ 
sons ; Latin words put together on the English 
] grammatical system. 

DOGGER.—A light ship or vessel; dogger- 
fish, fish brought in ships.— Cowell. 

DOGGER-MEN.—Fishermen that belong 
to dogger-ships. 

DOGMA.—In the Roman law, an ordinance 
of the senate. 

DOITKIN, Or DOIT.—A base coin of 
small value, prohibited by the Stat. 3 Hen. V. 
c. 1. We still retain the phrase, in the common 
saying, when we would undervalue a man, that 
he is not worth a doit.— Jacob. 

DOLE •— Anglo-Saxon: dal, dad, a portion. 
Skeat Etym. Diet. 

§ 1. A dole is a share in waste or common 
land. Thus, in England, open meadows are 
frequently divided into allotments called “ doles ” 
or u lots/’ the ownership of which is shifted among 
the whole body of proprietors in yearly rotation, 
determined by lot or similar methods (Elt. Com. 
31; Blount Ten. ; Blount Diet. v. Dole); hence 
such fields are sometimes called “ dole-meadows.” 
See Common, § 4; Open Fields ; Shack. 

? 2. Sometimes the right to take the whole of 
the turf from a given piece of land is vested in 
a number of persons, who may either have 
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doles, i. e. separate portions of turf-land allotted 
to them, or take the turf from any part of the 
land. Such a dole, although similar to a com¬ 
mon of turbary (see Common, $ 13), is not a 
common, but an interest in land. Elt. Com. 103. 

\ 3. Under the customs of certain mining dis¬ 
tricts, waste lands are frequently divided into 
doles, (called “ doles of lead,” “ doles of tin,” 
Ac.,) each of which is worked by a separate 
miner (Blount; see Tinbounding) ; these doles 
also are interests in land. Elt. Com. 116. 

DOLE-FISH. —The share of fish which 
the fishermen employed in the north seas cus¬ 
tomarily received for their allowance. 35 Hen. 
VIII. c. 7. 

DOLE-MEADOW.— See Dole, $ 1. 

DOLES, or DOOLS. —Slips of pasture 
left between the furrows of ploughed land. 

DOLQ--BOTE. —A recompense for a scar or 
wound.— Co well. 

DOLI CAP AX. —Capable of crime. Able 
to distinguish between good and evil. Sec 
Capax Dolx. 

DOLI INCAP AX.—Incapable of crime. 
See Cap ax Doli. 

DOLLAR. —The unit employed in the 
United States in calculating money values. 
It is coined both in gold and silver. For 
a minute description of the various silver 
dollars of different dates of coinage, see 
B ouvier. 

Dollars, (defined). 3 Woods (U. S.) 404, 
407 ; 3 C. E. Gr. (N. J.) 139. 

-(means “current money”). 2 Gr. (N. 

J.) 543. 

- (in a check). 35 Ill. 440, 443. 

Dolo facit qui petit quod redditurus 
est : He acts with guile who demands that 
which he will have to return. 

Dolo malo pactum se non servatur- 
um (D. 2, 14, 7, l 9): An agreement induced 
by fraud cannot stand. 

Dolosus versatur in generalibus (2 

Co. 34): A deceiver deals in generalities. 

DOLUS. —In Roman law, fraud, wilfulness, 
or intentionality. In that use it is opposed to 
culpa, , which is negligence merely, in greater or 
less degree. The policy of the law may some¬ 
times treat extreme culpa as if it were dolu,s } 
upon the maxim culpa dolo comparatur. A per¬ 
son is always liable for dolus producing damage, 
but not always for culpa producing damage, even 
though extreme, e. g . a depositary is only liable 
for dolus , and not for negligence.— Brown . 

Dolus auctoris non nooet succes¬ 
sor!: The fraud of a predecessor prejudices 
not his successor. 


Dolus circuitu non purgatur (Bac. 
Max. 4): Fraud is not purged by circuity. 

Dolus dans locum contractui : Fraud 
or deceit giving occasion for the contract. This 
phrase is applied to a false representation when 
it is such as to induce the contract. The phrase 
is commonly used in expressing the rule that a 
contract is not voidable for misrepresentation 
unless the representation was dans locum con - 
traciui , i. e. unless it induced the misled party to 
enter into the contract. Therefore, if the person 
to whom the false representation was made did 
not rely on it, but made further inquiries, lie 
could not afterwards make use of it to avoid the 
contract. Attwood v. Small, 6 Cl. & F. 444. 

Dolus est machinatio, cum aliud 
dissimulat aliud agit (Lane 47): Deceit 
is an artifice, since it pretends one thing and 
does another. 

Dolus et fraus nemini patrocinari 
debent : Deceit and fraud ought to excuse no 
man. 

DOLUS MALUS. —Opposed to dolus 
bonus , i. e. artifice which the law considers 
honestly employed. This phrase means fraud. 
Sand. Inst. (5 edit.) 318, 433, 471. 

Dolus versatur in generalibus : 
Fraud deals in generalities, i. e . one who intends 
to deceive a person contracting with him, gener¬ 
ally uses vague and uncertain language in ex¬ 
pressing what lie binds himself to do, in order 
to provide an escape from his obligations. 

DOM. PROO.— An abbreviation of Domm 
Procerum . The house of lords. 

DOMAIN.—(1) Dominion; owner¬ 
ship; the right of possession and disposal 
of property—generally land. 12) The land 
itself over which dominion is held; but 
there should be a distinction observed 
between “domain” and “property,” the 
first expressing the righto of the possessor 
or owner, and the other the thing pos¬ 
sessed or owned. 

DOM AT.—Jean Domat was born at 
Clermont, in 1625, and died in Paris, in 
1695. His chief work is Les Loix Civiles 
Pans Leur Ordre NatureL He also wrote Le 
Droit Public and Lrgum Delectus . Holtz. 
Encycl. 

DOM-BOC, or DOME-BOOK. — A 

book composed under the direction of Allred, 
for the general use of the whole kingdom, con¬ 
taining the local customs of the several provinces 
of the kingdom. This book is said to have been 
extant so late as the reign of Edward IV., but it 
is now lost. It probably contained the principal 
maxims of the common law, the penalties for 
misdemeanors, and the forms of judicial pro- 
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r>eedings. This much at least mnv be collected 
from the injunctions to observe it which were 
found in the laws of Edward the Elder, son of 
Alfred. (1 Bl. Com. (34.) Alfred has generally 
been styled the legum Anglicanarum conditor, as 
Edward the Confessor is the restitutor ; but Pal- 
gmve says, “ the authentic code of the legislature 
does not support these assertions. The laws ot 
Alfred abound in valuable regulations ot criminal 
jurisprudence, but they are entirely silent with 
respect to those institutions which, according to 
later historians, are to be ascribed to his sound 
policy and wisdom.”—ir/tarton. 

DOME. —See Doom. 

DOMESDAY, or DOMESDAY- 
BOOK. —A most ancient record made in the 
time of William the Conqueror, and now re¬ 
maining in the exchequer lair and legible, con¬ 
sisting of two volumes, a greater and lesser; the 
greater containing a survey of all the lands in 
England, except the counties of Northumberland, 
Cumberland, Westmoreland, Durham, and part 
of Lancashire, which, it is said, were never sur¬ 
veyed ; and excepting Essex, Suffolk, and Nor¬ 
folk, which three last are comprehended in the 
lesser volume. There is also a third book, 
which differs from the others in form more than 
in matter, made by command of the same king. 
And there is a fourth book kept in the exchequer, 
which is called “domesdav,” and, though a very 
large volume, is only an abridgment of the 
others. Likewise a fifth book is kept in the 
remembrancer’s office in the exchequer, which 
has the name of domesdav, and is the same as 
the fourth above mentioned. Our ancestors had 
many dome-books. The question whether lands 
are ancient demesne or not is to be decided bv 
the domesdav of Will. I., whence there is no 
appeal. The addition of “day” to this dome- 
book, was not meant for an allusion to the final 
day of judgment, as most persons have conceived, 
but was to strengthen and confirm it, and signi¬ 
fies the judicial decisive record or book of doom¬ 
ing justice and judgment. (Spel. Gloss.; 1 Reeves 
Hist. Eng. Law 219.)— Wharton. 

DOMESMEN. —An inferior kind of judges. 
Men appointed to doom ( judge) and determine 
matters in controversy.— Cowell; Jacob. Suitors 
in a court of a manor in ancient demesne, who 
are judges there.— Tervies de la Ley . 

Domestic animals, (what are). 2 Allen 
(Mass.) 207, 209. 

DOMESTIC ATTACHMENT.— A 

species of attachment against resident 
debtors who absent or conceal themselves, 
as foreign attachment ( q . v.) is against non¬ 
residents. 20 Pa. St. 144. See Attach¬ 
ment, \ 2. 

DOMESTIC BILL OF EX¬ 
CHANGE',-^ Bill op Exchange, 
« 9. 


Domestic servants, (who are). C La. Ann. 
276, 277. 

-(who are not). 43 Tex. 456. 

DOMESTICS.—Menial servants (so- 
called from being intra mcenia domus , 
within the walls of a house). Laborers 
employed out of doors are not domestics. 
The contract between them and their 
masters arises upon the hiring. In Eng¬ 
land, it is usual to engage domestic ser¬ 
vants at a fixed amount of wages per 
annum; in America, the hiring is usually 
by the month. There is generally no 
express stipulation as to the time that the 
service is to last; and when the terms are 
not otherwise defined^ the contract is thus 
understood, that either parly may deter¬ 
mine the service at pleasure, upon a 
month’s warning, or upon payment of a 
month’s wages. See Master and Servant. 

DOMESTICUS.—In old European law, a 
seneschal , steward or major domo ; a judge’s assist¬ 
ant ; an assessor (q. v.) — Spel. Gloss. 

DOMICELLA.—In old English law, a 

damsel. 

DOMICELLUS.—(1) A better sort of serv 
ant in monasteries. (2) An appellation of a 
king’s bastard.— Encycl. Loud. 

DOMICILE . —Latin: domicilium, from 
domus . a house or home, and colcre, to inhabit. In 
Roman law there was no opportunity for questions of 
domicile * in our sense of the word) to arise, because 
there was one system of law for the whole of the civil¬ 
ized world. The empire was divided into municipal¬ 
ities or local self-governed districts {civitates or respub- 
licse), all subject to the jus commune or imperial law, 
but having peculiar constitutions, jurisdictions and 
legislatures. Every subject of the empire was a mem¬ 
ber of at least one of these municipalities, either by 
origo, which was the case when he had been born, 
adopted or manumitted in it, or by domicilivm (Cod. 
X. 39, 7; Dig. L. i. 1), which was the case when he 
voluntarily chose the municipality as the chief place 
of his business and pleasure. (Ibid.; Dig. L i. 27, g 
1; L. 16, 203.) Domicilium , therefore, was merely a 
peculiar mode of becoming a member of a munici¬ 
pality. with its accompanying incidents of burdens 
and liabilities; consequently a person could at the 
same time have an ortgo in one municipality and a 
domicilium in another or in several others (The whole 
subject is exhaustively treated by Savigny, System, 
viii. 350-359; Sav. Pr Int. Law, 42 et seq.), just as a 
person at the present day may be rated in respect of 
several parishes. Many modern writers seem to sup¬ 
pose that the Roman domicilium is exactly equivalent 
to our “domicile.” and quote the definitions and 
j principles of the Roman law as authorities on the 
subject. (See, especially. Story Confl. L. The possi¬ 
bility of a Roman having several domicilia is quoted 
as an argument for the existence of the same rule In 
English law, infra, § 8.) Tbe same ignorance has 
given rise to the barbarous expression domicilium 
originis, which purports to be the equivalent for 
“ domicile of origin” in Roman law, where it would 
have been an impossible combination, domicilium &nd 
origo being opposed to one another. Savigny, viii. 
105. See Lex Loci ; Nationality ; Residence. 

2 1. Domicile is the legal home of a 
person, or that place where the law pre¬ 
sumes that he baa the intention of perma- 
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nently residing, although he may be absent 
from it or even never have been there. 
{Infra, g 4.) See Westl. Pr. Int. Law 28, and 
the various definitions of domicile quoted 
in Phillim. ch. *i. They generally err in 
being applicable only to domicile of choice. 
Infra , g 7. 

g 2. The question where a person is 
domiciled may be important, because it is 
by the law of that place that his civil status, 
so far as it is independent of his voluntary 
acts, is regulated. Thus, in England, the 
question whether one person can contract 
a legal marriage with another is decided, 
not by the law of the country where he 
happens to go through the ceremony, but 
by the law of his domicile, (Sottomayer v. 
De Barros, 3 P. D. 1; Niboyet v. Niboyet, 
4 P. D; 1. But where the parties have 
different domiciles, see Sottomayer v. De 
Barros, 5 P. D. 94; Harvie v. Farnie, 5 P. 
D. 153. The prevailing rule is otherwise 
in the United States. Story Confl. L., g 
103;) so the legitimacy and majority of 
a child (except with reference to his 
capacity of inheriting real estate, Doe 
d. Birtwhistle v. Vardell, 5 Barn. & C. 
438; see 2 Bl. Com. 248, n. (11)) depend 
on the law of its parents’ domicile, ( see 
Skottowe v. Young, L. R. 11 Eq. 474; 
In re Hellermann’s Will, L. It. 2 Eq. 363;) 
and the manner in which personal estate 
devolves on the death of the owner is 
regulated not by the law of the country 
where he dies, nor by that of the place 
where the property is, but by the law of 
his domicile. (1 Jarm. Wills (4 edit.) 2.) 
Beal estate is regulated by the lex loci rei 
sitae ( q . / u.) Formerly, also, in England, a 
will of personal estate had to be made ac¬ 
cording to the formalities required by the 
law of the country where the testator was 
domiciled at the time of his decease; but 
this rule has been abolished as to wills 
made after the 6th August, 1861, and it is 
now sufficient if a will made out of the 
United Kingdom by a British subject was 
made according to the forms required 
either by the law of the place where it was 
made, or by the law of his domicile at the 
time, or by the law of his domicile of origin, 
Wms. Pers. Prop. 365; Stat. 24 and 25 Viet, 
c. 114. 

2 3. Corporations and companies are 


also sometimes said to have domiciles 
when their operations are carried on in 
one country and their administration or 
direction in another. Thus, a company 
formed in England to construct a railway 
in Germany, and having its principal seat 
of administration in England, would be 
said to be domiciled in England. See 
Savigny Syst. viii. 65; Buenos Ayres, &c., 
Bail. Co. v. Northern Rail. Co., 2 Q. B. D. 
210. See , also , Non-Resident; Resident. 

Domicile is of three kinds— 
l 4. Domicil© of origin.— The domi¬ 
cile of origin or birth (natural domicile) 
is that which a child receives from its 
parents at its birth. Every person pre¬ 
serves his domicile of origin until he 
acquires another domicile, and on his 
abandoning or losing an acquired domicile, 
his domicile of origin revives. Thus, if a 
husband and wife domiciled in England 
take a voyage to India, and a child is born 
to them on the voyage, or in India before 
they acquire a domicile there, its domicile 
is English, (Somerville v. Somerville, 5 Ves. 
749;) if the child grows up and settles in 
India, he acquires an Indian domicile 
[infra, g 8;) if he leaves India with the 
intention of settling permanently in Amer¬ 
ica, he loses his Indian domicile, and his 
English domicile revives, so that if he dies 
before reaching America, the succession 
to his personal property will be regulated 
by English law. Udny v. Udny, L. R. 1 Sc. 
App. 441. 

g 5. Necessary domicile. —Domicile 
by operation of law (necessary domicile) 
is that which attaches to a person inde¬ 
pendently of his or her will, and without 
reference to birth, residence or other facts. 

2 6. Thus the domicile of an infant fol¬ 
lows that of his father, so that if the fathei 
changes his domicile, the infant's domicile 
ipso facto changes too. (As to whether the 
mother or guardian of an infant whose 
father is dead can influence his domicile, 
see Phillim. Dom. 37.) So the domicile of 
a wife follows that of her husband. As to 
the domicile of a wife deserted or judi¬ 
cially separated from her husband, see Le 
Sueur v . Le Sueur, 1 P. D. 139. As to the 
domicile of a widow, see Phillim. Dom. 27. 

g 7. Domicile of choice arises where 
a person having the power of changing 
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DOMICILE. 

his domicile, voluntarily abandons his 
existing domicile and settles in another 
country with the intention of permanently 
residing there {aninio manendi ). (Lord v. 
Colvin, 4 Drew. 366.) Questions of change 
of domicile are proverbially difficult to 
determine, owing to the ambiguity of 
ordinary conduct; thus, a person may 
have lived many years abroad without 
having acquired a foreign domicile, if it 
appears that his reason for so doing was a 
desire to avoid his creditors or the like. 
“Although residence may be some small 
prima facie proof of domicile, it is by no 
means to be inferred from the fact of resi¬ 
dence that domicile results, even although 
you do not find that the party had any 
other residence in existence or in contem¬ 
plation.” (Bell i». Kennedy, L. R. 1 Sc. App. 
321.) So an ambassador or public minister 
does not acquire a domicile in the country 
where he resides as a matter of duty. 

1 8 . Principal domicile. —Some writers 
affirm that a person may have two domi¬ 
ciles, one of them being called the “princi¬ 
pal domicile.” ( See Phillim. ch. 3.) The 
doctrine seems contrary to the principles 
of English law, except in this sense, that 
a person may be domiciled in one place 
according to the law of one country, 
and domiciled in another place according 
to the law of another country. Thus, the 
fact of a Frenchman having resided in 
England for a number of years may be 
sufficient to give him an English domicile 
according to English law, and yet not suf¬ 
ficient to divest him of his French domicile 
according to French law.* 


Domicile, (defined). 8 Crancli (U. S.) 253, 
278 ; 52 Me. 165, 173; 10 Mass. 488, 501 ; 23 
Pick. (Muss.) 170, 176; 2 Dougl. (Mich.) 515, 
523 ; 27 Miss. 704, 718 ; 8 Abb. (N. Y.) Pr. 78, 
07 ; 31 Barb. (N. Y.) 475 ; 4 Id. 504 ; 1 Bosw. 
(N. Y.) 673 ; 1 Bradf. (N. Y.) 69 ; 9 How. (N. 
Y.) Pr. 272; 40 Id. 263 ; 5 N. Y. 422 ; 8 Paige 
(N. Y.j 519, 524 ; 1 Wench (N. Y.) 43, 45 ; 3 
Vr. (N. J.) 104. 

- (synonymous with “dwelling-place,” 

“ residence” or “home”). 4 Kan. 232, 238; 
43 Me. 406, 410 ; 90 Mass. 587, 591 ; 19 Minn. 
488, 492; 59 Mo. 238, 242. 

- (distinguished from “residence”). 42 

Miss. 186, 102; 4 Barb. (N. Y.) 504, 520; 5 
Sandf. (N. Y.) 44 ; 2 Robt. (N. Y.) 701. 

-(distinguished from “dwelling-place” 

and “home”). 19 Me. 293, 301. 

-(not synonymous with “ inhabitancy” 

or “residence”). 16 Gray (Mass.) 337, 340; 8 
Wend. (N. Y.) 134. 

-(not synonymous with “residence” 

under bankrupt act). 4 Bankr. Keg. 013. 

- (has a more extensive signification 

than “residence”). 4 Humph. (Tenn.) 346, 
348. 

-(what constitutes). 3 Wheat. (U. S.) 

14 ; 15 La. Ann. 637, 638 ; 58 Me. 207, 211 ; 
10 Pick. (Mass.) 77, 98; 99 Mass. 587, 592 : 
100 Id. 167, 170 ; 15 N. H. 137 ; 2 Add. 6 ; 2 
Bos. & P. 229 «. ; 3 Yes. 198, 201 ; 5 Id. 750. 

-(what is not a). 2 Pet. Adm. 438, 450. 

-(how acquired). 2 Wheat. (U. S.j 

77 ; 13 Me. 225, 228 ; 21 Id. 357, 361 ; 36 Id. 
428, 430; 5 Md. 186 ; 3 Bradf. (N. Y.) 267 ; 4 
Id. 127 ; 4 Cow. (N. Y.) 516 ; 1 Daly (N. Y.) 
534 ; 16 Johns. (N. Y.) 128, 133 ; 67 N. Y. 379 ; 
5 Ired. (N. C.) Eq. 190; 1 Binn. (Pa.) 336, 
349 n. t 351. 

-(how ascertained). 1 Mete. (Mass.) 

242, 245, 250, 252; 59 Mo. 238 ; 8 Wheel. Am. 
C. L. 398 ; 8 Com. Dig. 525. 

-(a question of intention and not of 

time). 1 Gall. *(U. S.) 274, 285; 5 Greenl. 
(Me.) 396, 399. 

- (what is a foreign minister’s). 1 Dalh 

(U. S.) 110, 114. 

-(change of). 14 Johns. (N. Y.) 428. 

--— (a student at college does not change 

his, by his residence at the college). 7 Mass. 1. 


* Udny v . Udny, L. R. 1 Sc. App. 441. The 
error seems to have arisen partly from a misappre¬ 
hension of the meaning of domicilium in Roman 
law, partly from a confusion between domicile and 
nationality (q. r.) For other points as to domi¬ 
cile, see Platt v. A. G. of New South Wales, 3 
App. Cas. 336; Hamilton v . Dallas, 1 Ch. D. 
257, where it was decided that the provisions 
of the Code Napoleon, $ 13, requiring the 
authorization of the French government as the 
condition for the enjoyment of full civil rights 
by a foreigner resident in that countiy, do not 
prevent the acquisition, by simple residence cum 
animo manendi, of a u de facto domicile ” govern¬ 
ing the devolution of his personal property. 
By this seems to be meant, not that a person 
may have a domicile de facto in one country, 
and one de jure in another, but that he may 
acquire a domicile without thereby acquiring 
the enjoyment of all civil rights (in other words, 


an imperfect domicile,) in one country, thus 
altogether losing his former domicile in another. 
The expression “de facto domicile,” however, is 
used by French jurists to denote one of two 
domiciles. “ Si l’on pouvoit avoir deux domi¬ 
ciles, ce seroit par rapport a des objets tout dif- 
ferens; ainsi l’un pourroit Gtre un domicile de 
fait qui influeroit sur tout ce qui regarde directe- 
ment la personne domicili6e; 1’autre un domi¬ 
cile, de droit et de volontS, qui d6cideroit du sort 
de la succession.” Cochin’s argument in the 
case of the Marquis d’Hautefort, (Euvres, t. 3, 
p. 327, cited by Phillim. Dom. 15, n. (c). See, 
also , Le Sueur v . Le Sueur (1 P. D. 139), where 
the expressions “ bond fide domicil ” and “ mat¬ 
rimonial domicil ” are used. What these expres¬ 
sions mean is not clear, but from the reference 
to Manning v. Manning (L. R. 2 P. & D. 223) 
it would seem that “domicil” is used in the 
sense of 4 residence ” (g. t>.) 
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Domicile, (of insolvent debtor). 20 Johns. 
fN Y ) 910 939 

— (of minor). 2 Bradf. (N. Y.) 214, 
218. 

- (of wife, follows that of husband). 11 

Pick. (Mass.) 410, 415. 

-(of wife, when different from that of 

husband). 29 Ala. 719, 724. 

-(under attachment act). 2 Dutch. 

(N. J.) 207 ; 4 Id. 516 ; 5 N. Y. 422. 

DOMICILE OF ORIGIN. — See Dom¬ 
icile, l 4. 

Domicile of succession, (defined). 7 Fla. 
81, 151. 

Domiciliated, (synonymous with “ resid¬ 
ing’ 5 ). 26 La. Ann. 338, 339. 

DOMICILIUM.— Domicile ( q . v.) 

DOMIGERIUM. — Power over another; 
also, danger.— Bract. 1. 4, t. 1, c. x. 

DOMINA.—A title given to honorable 
women, who, anciently, in their own right of 
inheritance, held a barony.— Cowell. 

DOMINANT TENEMENT.— 

A term used in the civil and Scotch law, 
and thence in ours, relating to servitudes, 
meaning the tenement or subject in favor 
of which the service is constituted; as the 
tenement over which the servitude extends 
is called the “ servient tenement.” See 
Bell Diet., Servitudes; Gale Easem. (4 edit.) 
5, 14. See, also , Easement. 

DOMINATIO.—Lordship. 

DOMINICA IN RAMIS PAL- 
MARUM.—Palm Sunday.— Cowell. 

DOMINICAL.—That which denotes the 
Lord's day, or Sunday. 

DOMINICIDE.—The act of killing one's 
lord or master. 

DOMINICUM.—A lordship; the estate 
of a lord; the land retained by the lord for his 
own use; the estate of a free tenant. See De¬ 
mesne. 

DOMINICUM ANTIQUUM. —Ancient 
demesne ( q . v.) 

DOMINION, — Ownership ; sover¬ 
eignty. See Dominium. 

DOMINIUM.—This word is equivalent to 
ownership (g. v.) The term dominium directum 
(or direct dominion), i . e. the nominal or bare 
right of ownership remaining in an owner who 
has granted the exclusive right of enjoyment 
and of limited or unlimited disposition over the 
thing to another person, and dominium utile (or 
beneficial dominion), i . e. the practical right of 


enjoyment and disposition thus vested in the 
grantee, were invented by the glossators to ex¬ 
press the relation between the dominus and 
emphyteuta of the Roman law, which allowed 
the latter a so-called utihs in rem actio , while 
the dominus retained the rei vindicatio directa . 
The terms are also applied to the interests of 
the lord and the tenant under the feudal system 
(g. v.) (Co. Litt. 1 b; 2 Bl. Com. 1; Hayes Conv. 
I. 1, 2, 3; Holtz. Encycl. I. 308; Mackeldey, $ 
296, n. (a)), and to the legal and equitable 
interests in property recognized by the rules of 
common law and of equity respectively. See 
Estate ; Interest. 

DOMINIUM DIRECTUM. — See Do¬ 
minium. 

Dominium non potest esse in pen- 
denti : Lordship cannot be in suspense, i. e . 
property cannot remain in abeyance [g. v.) 

DOMINIUM UTILE. —See Dominium. 

DOMINUS.—This word, prefixed to a 
man's name, in ancient times, usually denoted 
him a knight or a clergyman, a gentleman or a 
lord of the manor; also, a principal, in the 
Roman law.— Jacob. 

Dominus aliquando non potest 
alieuare : A lord sometimes cannot alienate. 

Dominus capitalis loco hseredis 
habetur, quoties per defectum vel 
delictum extinguitur sanguis sui 
tenentis (Co. Litt. 18 ): The supreme lord 
takes the place of the heir, as often as the blood 
of his tenant is extinct through deficiency or 
crime. 

DOMINUS LITIS.— Master of the suit. 
A person who has control over an action or other 
judicial proceeding, and can dispose of it as he 
thinks fit. Thus, where one of several actions 
has been selected as a test action, the plaintiff in 
that action is nevertheless dominus litis , and can 
allow it to he dismissed, or judgment to go by 
default. (Robinson v. Chadwick, 7 Cli. D. 878. 
See Consolidation of Actions, § 2.) A 
solicitor or counsel employed by a person to 
conduct a suit for him is sometimes said to he 
dominus Litis for certain purposes, c. g. to com¬ 
promise, withdraw a jury, Ac., without the 
client's instructions, and in some cases, even 
against them. See Strauss v. Francis, L. R. 1 Q- 
B. 379, and the cases there cited. 

DOMINUS NAVIS.— The absolute owner 
of a ship. 

Dominus non maritabit pupillum 
nisi semel (Co. Litt. 9): A lord cannot give 
a ward in marriage but once. 

Dominus rex nullum babere potest 
parem multo minus superiorem : The 
king cannot have an equal, much leas a superior. 

DOMIT^l NATURAL—Tame and 
domestic animals, as horses, kine, sheep, poultry 
Ac. See Ferm Naturae. 
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DOMO REP ARANDA.—A writ that 
lay tor one against his neighbor, by the antici¬ 
pated tall ol’ whose house he feared a damage 
and injury to his own.— ltcg. Grig. 153; Termes 
dc la Leg. 

DOMUS.— A house or habitation ; a home 
or residence. 

DOMUS CAPITULARIS.—A chapter- 
house. 

DOMUS CON VERS CRUM.— 
An ancient house built or appointed by King 
Henry HI., for such Jews as were converted to 
the Christian faith; but King Edward III., who 
ex pelled the Jews from the kingdom, deputed 
the place for the custody of the rolls and records 
of the chancery.— Jacob. 

DOMUS DEI.—The House of God, applied 
to many hospitals and religious houses. 

DOMUS PROCERUM.—The House of 
Lords, abbreviated into Dom. Proc., or D. P. 

Domus sua cuique ©st tutisaim um 
refuglum (5 Co. 92); To every one his own 
house is the safest refuge. 

Dona clandestina sunt semper sus- 
piciosa ^3 Co. 81) : Clandestine gifts are always 
suspicious. 

Donari videtur, quod nullo jure 
cogent© conceditur (D. 50, 17, 82): A 
thing is said to be given when it is yielded 
otherwise than by virtue of right. 

DONATARIUS.—A donee; one to whom 
something is given. 

DONATIO.—A gift; a donation; one of 
the modes of acquiring property. There were 
several species of clonatio, such as donatio absn- 
luta et largo. , an absolute gift in fee-simple; 
donatio conditional is, a conditional gift; donatio 
stricta et coardata, a gift to some particular heirs 
exclusive of others. 

DONATIO CAUSA MORTIS.—A 

gift of personal property on a death-bed. 
It must be made in contemplation of the 
donor's death, to take effect on his death 
by his existing illness, and it must be com¬ 
pleted by delivery of the thing at the time 
by the donor, or by his direction, to the 
donee. Hence things, the property of 
which does not pass by delivery (such as 
stock), cannot be the subject of a donatio 
causa martin A donatio causa mortis resem¬ 
bles a legacy in being subject to legacy 
duty and to the debts of the deceased. 
W ms. Ex. 725; Wats. Comp. Eq. 127; 
Ward v . Turner, 2 Ves. 431; 1 White <fc T. 
Lead. Caa. 816; In re Mead, 15 Ch. D. 651, 
(a case of deposit notes and bills of ex¬ 
change.) 


Donatio causa mortis, (defined). 2 Del. 
Ch. 51, 62; 32 Barb. (N. Y.) 250, 260; 3 Binn. 
(Pa.) 366, 370 ; 2 Whart. (Pa.) 17, 22; 4 Wheel. 
Am. C. L. 551; 2 Bl. Com. 514; 14 Bro. Ch. 
2S6, 293; 2 Ves. 112, 120. 

-(what is a). 22 Wend. (N. Y.) 526, 

537 ; 3 Atk. 214; 1 Bli. N. s. 497, 527 ; 2 Bro. 
Ch. 612, 613; 4 Id. 72, 76: 

-(what is not). 10 Mass. 427, 429 ; 14 

Pick. (Mass.) 198, 204; 1 Murph. (N. C.) 127 ■ 
9 Ves. 1, 4. 

- (what is necessary to constitute a). 1 

Chit. Gen. Pr. 104; 2 Esp. 663; 1 Holt 10, 352, 
355 ; 3 Madd. 1S4 ; 5 Id. 351, 355 ; 1 P. Wms. 
405, 441, 443; 3 Id. 357, 358 ; 2 Ves. Sr. 431 
442. 

-'(distinction between, and “gift”). 2 

Barn. & Aid. 551. 

- (no distinction between, and any other 

parol gift). 1 Nott. & M. (S. C.) 237, 239. 

-(distinction between, and “nuncupative 

will”). 1 Sim. & S. 239, 244. 

- (what is a valid). 5 Gill & J. (Md.) 

54; 1 Cow. (N. Y.) 598. 

- (mortgage or bond cannot be made 

subject of). 1 Sim. & S. 239, 246. 

- (promissory note not good as). 5 

Barn. & C. 501, 503. 

- (who competent witness to prove). 8 

Wheel. Am. C. L. 449. 

DONATIO INTER VIVOS.—A gift 
between living persons; an ordinary gift 
from one person to another. The words 
inter vivos are used to distinguish this from 
the donatio causa mortis . 

Donatio non prsesumitur : A gift if 
not presumed. 

Donatio perficitur possession© ac- 
cipientis (Jenk. Cent. 109): A gift is per 
fected by possession of the receiver. 

Donatio principis intelligitur sine 
preejudicio tertii (Davis 75b): A gift of 
the prince is understood, without prejudice to a 
third party. 

DONATIO PROPTER NUPTIAS.— 

A gift on account of marriage. Among the 
Romans it was originally a gift from the hus¬ 
band to the intended wife made as security for 
her marriage portion, and called donatio ante 
nuptias ; but afterwards it became usual to make 
such gifts as well after as before marriage, where¬ 
upon the name was changed to donatio propter 
nuptias. 

DONATION.— See Donative Ad vowson. 

Donation, (defined). 21 Wis. 636, 642. 

- (what is a). 2 Cine. (O.) 353. 

-— (in a statute). 56 Ind. 476. 

Donationum alia perfecta, alia in- 
cepta et non perfecta; ut si donatio 
lecta fuit et concessa, ac traditio 
nondum fuerit subsecuta (Co. Litt. 66) : 
Borne gifts are perfect, others incipient or not 
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perfect ; as if a gift were read and agreed to, but 
delivery had not then followed. 

DONATIVE ADVOWSON.—An ad- 

vowson or spiritual preferment, be it church, 
chapel or vicarage, which is in the free gift of 
the patron by mere deed of gift or donation, 
without any presentation, institution or induc¬ 
tion (q. v.) It seems that only advowsons 
created by the crown itself, or by a subject under 
express license of the crown, exempting them 
from the necessity of presentation and visitation 
by the bishop, are properly called “ donative.” 
Co. Litt. 344 a; Phillim. Ecc. L. 318; 2 Bl. 
Com. 23. See Advowson. 

DONATOR.— A donor; one who makes a 
gift (donatio). 

Donator nunquam desinit possidere 
antequam donatarius incipiat possi¬ 
dere (Dyer 281): He who gives never ceases 
to possess before that the receiver begins to 
possess. 

DONATORY.—The person on whom the 
king bestows his right to any forfeiture that has 
fallen to the crown. 

Done or acted, (in a statute). 16 East 216. 

Done, having so, (in a charter-party). 3 
Mau. & Sel. 308, 321. 

Done very well for her before, (in a 
will). 3 Atk. 65, 69. 

DONEE—DONOR.—In the most 
general sense of the words, a donor is a 
person who gives property, and the donee 
is the pe-rson to whom it is given, as in 
the case of a donatio causa mortis ( q . v.) 
In their technical sense, “ where a man 
giveth certaine lands or tenements to an¬ 
other in taile, he which maketh the gift is 
called the - donor/ and he to whom the 
gift is made is called the ‘donee/” Litt. 

I 57 ; Shep. Touch. 228. See Gift. 

j 

DONIS OONDITIONALIBUS, 
STATUTE DE. — This is the statute 
(13 Ed. I. c. 1, A. d. 1226), otherwise called 
“ Westminster the Second ” At the date of this 
statute a gift to a man and the heirs of his body, 
provided that if he had no heirs the lands 
should revert, was construed to give the donee 
a conditional fee, which enabled him, after issue 
begotten, to alien the land, and thereby to disin¬ 
herit the issue, and to deprive the donor of his 
right of reverter. This interpretation is de¬ 
clared by this statute to be “ contrary to the 
minds of the givers, and the form expressed in 
the giftwherefore it is ordained that the 
“ will of the giver, according to the form in the 
deed of gift manifestly expressed, be henceforth 
observed; so that they to whom the land is 
given under such condition shall have no power 
to alien the land so given, but that it shall re¬ 
main unto the issue of them to wiiom it is given 
after (heir death, or shall revert to the giver or 


his heirs if issue fail, or there is no issue at all. 
And if a fine be levied hereafter upon lands so 
given, it shall be void in law.” The intolerable 
mischief introduced by this statute was got rid 
of by the fictitious proceedings of common recov¬ 
eries, which were abolished by 3 and 4 Will. 
IV. c. 74.— Wharton. 

DONOR.—A giver; a bestower ; one who 
gives lands to another in tail, &c. See Donee. 

DONUM.—In the civil law, a gift; a free 
gift. 

DOOM.—J udicial sentence; judgment. A 
word much used in references to arbitrators.- 
Termes de la Ley. 

Dooming, (what is). 3 Mass. 429, 433. 

DOOMSDAY-BOOK. — See Domesday- 
book. 

Doors of all the churches, (in statute, 
means principal door of each church). Wilberf. 
Stat. L. 129. 

DORMANT.—Sleeping; inactive; in 
abeyance; unknown. 

DORMANT CLAIM.—A claim in 
abeyance. 

DORMANT EXECUTION. —One 

which is delivered to the sheriff with direc¬ 
tions to levy only, and not to sell until fur¬ 
ther orders, or until a junior execution is 
received. 

DORMANT JUDGMENT. — One 

upon which no execution is issued until 
the time limited for issuing execution, aa 
of course, has run out. 

DORMANT PARTNER.— See Part¬ 
nership. 

Dormant partner, (defined). 30 N. Y. 
374; 47 Id . 15, 19. 

-(need not be named in writ). 2 Harr. 

& G. (Md.) 159. 

DORTURE.—A dormitory of a convent; 
a place to sleep in. 

DOS.— 

? 1. In the Roman law.—The property 
contributed by the wife or her relations upon or 
in respect of the marriage, and is opposed to the 
donatio , propter nuptlas of the husband. It was 
called profectitia when made by the wife’s father 
or other male ascendant; adventitia when made 
by the wife or wife’s mother or other female 
ascendant; and receptitia when made by a 
stranger. The husband had the management 
and enjoyment of it during the coverture, but 
(in the later law) could neither sell nor mort¬ 
gage it, and had to restore it upon the determi- 
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nation of the coverture to the source from whien 
it came.— Brown. 

J '2. In old English law. —The portion 
given to the wife by the husband at the church 
door, in consideration of the marriage; dower; 
the wife’s portion out of her deceased husband’s 
estate in case he had not endowed her. 

Dos de dote peti non debet (4 Co. 
122) : Dower from dower ought not to be 
sought. 

DOS RATIONABILIS. — Seasonable 
dower; dower at common law. 2 Bl. Com. 134. 

Dos rationabilis vel legitima est 
cujuslibet mulieris de quocunque te- 
nemento tertia pars omnium terra- 
rum et tenementorum, quae vir suus 
tenuit in dominio suo ut de feodo, 
<fec. (Co. Litt. 330): Reasonable or legitimate 
dower belongs to every woman of a third part 
of all the lands and tenements of which her 
husband was seised in his demesne, as of fee, &c. 

Dormiunt aliquando leges, nun- 
quam morinntur (2 Inst. 161): The laws 
sometimes sleep, never die. 

DOT. —A civil law term adopted in Louisi¬ 
ana, equivalent in meaning to the dos of the 
Romans. See Dos, \ 1. 

Dotage, (defined). 17 Am. Dec. 311. 

DOTAL.—Relating to the marriage portion 
of a woman ; constituting her portion ; com¬ 
prised in her portion.— Wharton. 


DOTIS ADMINISTRATIO. —Admeas¬ 
urement of dower, where the widow holds more 
than her share, Ac. 

DOTISSA. —A dowager. 

DOUBLE AVAIL OF MARRIAGE 

—In Scotch law, the double of the value of the 
vassal’s wife’s tocher, formerly due to the supe¬ 
rior, when the vassal refused a wife equal to 
him and offered by the superior; but this was 
modified to three years’ rent of the vassal's free 
estate. 

DOUBLE BOND. —A Scotch law term 
for a bond containing a penalty, as distinguished 
from a single bond. 

DOUBLE COMPLAINT, or DOUB¬ 
LE QUARREL. —A grievance made known 
by a clerk or other person, to the archbishop of 
the province, against the ordinary, for delaying 
or refusing to do justice in some cause ecclesias¬ 
tical, as to give sentence, institute a clerk, &c. 
It is termed a double complaint, because it is 
most commonly made against both the judge 
and him at whose suit justice is denied or de¬ 
layed ; the effect whereof is, that the archbishop 
taking notice of the delay, directs his letters, 
under his authentical seal, to all clerks of his 
province, commanding them to admonish tiie 
ordinary, within a certaiu number of days, to do 
the justice required, or otherwise to appear be¬ 
fore him or his official, and there allege the 
cause of his delay ; and to signify to the ordi¬ 
nary that if he neither perform the thing en- 
j'oined, nor appear nor show cause against it, he 
himself, in his court of audience, will forthwith 
proceed to do the justice that is due.— Cowell. 


DOTATION.—The act of giving a dowrv 
or portion; endowment in general, including 
the endowment of a hospital or other charitable 
institution. 

DOTE.—A Spanish law term equivalent in 
meaning to the French dot lq.v.) and the Roman 
dos (q. v.) 

Dote, (defined). 7 Ind. 440. 

DOTE ASSIGNANDA.—A writ that 
lay for a widow, where it was found by office 
that the king’s tenant was seised of lands in fee, 
or fee-tail, at his death, and that he held of the 
king in chief, <fec.— F. 1 V. B. 26; Reg. Orig. 297. 

DOTE UNDE NI HII, HABET.—A 
writ of dower that lies for the widow, against the 
tenant of lands whereof he was solely seised in 
fee-simple, or fee-tail, and of which she is dow- 
able.— F. N. B . 147. 

Doth: bargain and seel, (in an agreement 
4 T. B. Monr. (Ky.) 462, 463. 

Doth let, fin a lease). Cro. Eliz. 480. 

Doti lex fa vet; praemium pudoris 
est, ideo parcatur (Co. Litt. 31): The law 
favors dower; it is the reward of chastity, there¬ 
fore let it be preserved. 


DOUBLE, or TREBLE COSTS.— The 
true mode of estimating the amount of double 
costs was, first to allow the successful party the 
single costs, including the expenses of witnesses, 
counsel’s fees, &c., and then allow him onerhalf 
of the amount of the single costs, without de¬ 
ducting counsel’s fees, &c. Treble costs con¬ 
sisted of the single costs, half the single costs, 
and half of that half. But the law as to these 
costs was repealed in England by the 5 and 6 
Viet. c. 97, which enacted that the successful 
party should be entitled only to full and reason¬ 
able costs, to be taxed by the proper officer, 
which taxation should, as in ordinary cases, be 
subject to review. Double and treble costs are 
still allowed, under certain special circumstances, 
in a few of the States. 

Double costs, (what are). 9 Wend. (N. Y.'i 
443. 

-(rule as to calculating). Penn. (N. J.) 

110; 6 Wend. (N. Y.) 297, 321; 4 Bam. & C. 
889; 1 Chit. 137 n .; 7 Dowl. & Ry. 484. 

-(in a statute). 3 Nev. <& M. 572. 

DOUBLE DAMAGES — DOUBLE 
mDNT—DOUBLE VALUE. —Double and 
treble damages are in some cases given by par¬ 
ticular statutes. The most important instances 
in English law are: (1) Where a person ha a 
distrained for rent although no rent was owing, 
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and the distress has been sold, the owner may 
recover double the value of the goods distrained, 
(Stat. 2 Will. & Mary (sess. 1) c. 5; Woodf. 
Land. & T. 488; Archb. Pr. 408 ;) (2) where a 
person is guilty of pound-breach or rescue of 
goods distrained for rent, the person grieved 
shall recover treble damages, (Stat. 2 Will. & 
Mary (sess. 1) c. 5; Woodf. Land. & T. 443;) 
(3) where a tenant of land holds over (i. e. re¬ 
tains possession of the land) after the determina¬ 
tion of his tenancy ( see Holding Over) ; (4) 
in some cases where the revenue has been de¬ 
frauded by non-payment of customs, excise, or 
other duties, the person offending is liable to pay 
double or treble duty, or double or treble the 
value of the property. See Smuggling. 

Double damages, (how measured). 1 Gall. 
(U. S.) 28, 29; 13 Price 476. 

- (in a statute, how assessed). 4 Wheel. 

Am. C. L. 118. 

DOUBLE EAGLE.—A gold coin of 
the United States of the value of twenty 
dollars. 

DOUBLE ENTRY.—A term used 
among merchants to signify that books of 
account are kept in such a manner that 
they present the debit and credit of every 
transaction. It is used in contradistinc¬ 
tion to single entry. 

DOUBLE FINE. —In old English law, a 
fine sur done grant et render was called a “ double 
fine,” because it comprehended the fine sur cog¬ 
nizance de droit come ceo y &c., and the fine sur 
concessit. (2 Bl. Com. 353.)— Burrill. 

DOUBLE INSURANCE.— 

$ 1. The insurance of the same subject- 
matter or interest therein twice, or repeat¬ 
edly in favor of the same person, against 
the same risk, the aggregate of such in¬ 
surances exceeding the value of the inter¬ 
est or property insured. It differs from 
re-insurance, which is an insurance for the 
indemnity of the original underwriter. 

$ 2. In English law, where a person, being 
fully insured by one policy, effects another on 
the same subject with other insurers, he may 
recover the amount of his actual loss against 
either set of insurers. But as insurance is a con¬ 
tract of indemnity only, the law will not allow 
him to recover beyond that amount; and if he 
obtain full satisfaction upon either of his poli¬ 
cies, the underwriters upon this are entitled to 
contribution from the underwriters upon the 
other. If the policies are of the same date, all 
the underwriters on the several policies are 
equally bound to return to the assured the pre¬ 
miums paid by him for the sum insured above 
the value of the subject-matter of insurance in 
proportion to their subscription, but if of differ¬ 
ent dates, and the amount insured in the first set 
5 >f policies is not equal to the value of the subject- 


matter, the underwriters on the last set of poli¬ 
cies are alone liable for a return of the premium. 
1 Arn. Ins. (4 edit.) 309 et seg. 

DOUBLE PLEADING.—The old 

rule was that the declaration must not, in 
support of a single demand, allege several 
distinct matters, by any one of which that 
demand is sufficiently supported, and none 
of the subsequent pleadings was to contain 
several distinct answers to that which pre¬ 
ceded it; and the reason of the rule in 
each case was, that such pleading tended 
to several issues in respect of a single 
claim. But this rule of the common law 
has been modified both in England and 
America. Duplicity ; Pleading. 

DOUBLE VOUCHER.—This was when 
a common recovery was had, and an estate of 
freehold was first conveyed to any indifferent 
person against whom the p 'wipe was brought, 
and then he vouched the tenant-in-tail, who 
vouched over the common vouchee. For if a 
recovery were had immediately against a tenant- 
in-tail, it barred only the estate in the premises 
of which he was then actually seized, whereas, 
if the recovery were had against another person, 
and the tenant-in-tail were vouchee, it barred 
every latent right and interest which lie might 
have in the lands recovered. 2 Bl. Com. 359. 

DOUBLE WASTE.—When a tenant, 
who was bound to repair, suffered a bouse to be 
wasted, and then unlawfully felled timber to 
repair it, he was said to commit double waste. 
Co. Litt. 53. 

DOUBLES.—Letters-patent.— Cowell. 

DOUBT.—Uncertainty of opinion as 
to a fact, proposition, or other thing. See 
Reasonable Doubt. 

Doubting not, (in a will). Amb. 520; 1 
Bro. Ch. 179 ; 2 Com. Dig. 769 ; 8 Id. 998 ; 18 
Yes. 476, 478. 

DOW.—To give; to endow.— Cowell . 

DOW ABLE.—Entitled to dower. 

DOWAGER.—A widow who is en¬ 
dowed, or who has a jointure in lieu of 
dower, is thus described; but in common 
practice the word is confined to tho 
widows of princes, dukes, and other Lko 
persons only, 

DOWAGER-QUEEN.— The widow of 
the king of England. As such she enjoys most 
of the privileges belonging to her as queen- 
consort. It is not treason to conspire her death 
or violate her chastity, because the succession to 
the crown is not thereby endangered. No man 
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however, can marry her without a special, license 
from the sovereign, on pain of forfeiting his 
lands or goods, i Bl. Com. 233. 

DOWER.— Norman-French: douxyre, dow- 
arric ; from Low liatin. dotarium; from Latin, dotare, 
to endow ; from dot, a marriage portion. 

"That portion of lands or tenements 

which the wife hath for terme of her life 

of the lands or tenements of her husband 

after his decease, for the sustenance of 

herself and the nurture and education of 

her children.” (Co. Lilt. 30b.) Dower 

was formerly of five kinds— 

* 

§ 2. By common law. —At the com¬ 
mon law’ (with which, as respects this sub¬ 
ject, the various statutes in the United 
States still substantially conform), where 
a man was seised in deed or in law of land 
for an estate of inheritance, otherwise 
than as joint tenant (Litt. \ 45), and died 
leaving a widow, she was entitled to hold 
the third part of such lands and tene¬ 
ments as were her husband’s at any time 
during the coverture, as tenant in dowerfor 
the term of her life (Id. § 3G), and this not¬ 
withstanding that the husband might have 
sold, mortgaged or devised the lands, or 
part of them, unless, in the case of a con¬ 
veyance, the wife joined to release her 
dower, or unless she had barred her right 
of dower by accepting a jointure ( q. v.) in 
lieu of it. To prevent this inconvenience 
several methods were adopted in England 
to enable a person acquiring lands to alien 
them at a future time without his wife’s 
concurrence. (Wins. Real Prop. 225.) The 
most important of these methods was that 
of inserting “uses to bar dower” in the 
conveyance to the original purchaser. See 
Uses to Bar Dower. 

\ 3. English Dower Act.—But no such 
precaution is required in a conveyance to a man 
married in England since the 1st January, 1834, 
for, by the Dower Act (Stat. 3 and 4 Will. IY. 
c. 105; Shelf. It. P. Stat. 417), no woman mar¬ 
ried since that day is entitled to dower out of 
any land which has been absolutely disposed of 
by her husband in his life-time, or by his will; 
and her right to dower is subject to all partial 
estates and interests created by him, and all 
debts, charges, encumbrances, Ac., to which his 
lands are liable. A husband may also wholly 
or partially deprive his wife of her dower by 
making a declaration to that effect by deed or 
will. So that now a woman can only claim 
dower as against her husband's heir-at-law, and 


she cannot even do that if her husband has exe¬ 
cuted a declaration to the contrary. Wms. Real 
Prop. 23(1; Wats. Comp. Eq. 349. 

3 4. On the other hand, the act has granted 
widows a right of dower out of lands to which 
the husband had a mere right, without having 
had actual or legal seisin, and has extended the 
right of dower to equitable as well as legal 
estates in possession. Wms. Real Prop. 23G. 

I 5. Action of dower. —An action by a 
widow to enforce her right to dower is brought 
in the Common Pleas Division, or in the 
Chancery Division of the High Court of Jus¬ 
tice,* by writ of summons in the ordinary form 
indorsed with a claim for dower (Judicature Act, 
1875, Forms A. II. iv.), and the judgment is exe¬ 
cuted by the sheriff assigning and delivering a 
third part of the lands to the widow, Co. Litt. 
34b; Reg. Brev. 297, De dote assignanda. 

I 6. By custom.— By the custom of some 
places a widow lias the half, or a quarter, or the 
whole of her husband's lands, with or without 
special incidents. Thus, in gavelkind lands, 
the widow has the half for her dower so long as 
she remains unmarried and without child. Litt. 
\ 37; Co. Litt. 33 b. 

The three following kinds of dower no longer 
exist— 

§ 7. Ad ostium ecclesise. — Dower ad 
ostium ecclesice , or dowment at the church door, 
“is where a man of full age seised in fee-simple, 
who shall be married to a woman, and when he 
commeth to the church doore to be married, 
there, after affiance and troth plighted betweeue 
them, he endoweth the woman of his whole 
land, or of the lialfe, or other lesser part thereof, 
and there openly doth declare the quantity and 
the certainty of the land which she shall have 
for her dower. In this case the wife, after the 
death of her husband, may enter into the said 
quantity of land of which her husband endowed 
her without other assignment." Litt. $ 39. 
Abolished by Stat. 3 and 4 Will. IV. c. 105, 
2 13. 

I 8. Ex assensu patris.—Dower ex as - 
sensu patris , or dowment by assent of the father, 
“ is where the father is seised of tenements in 
fee, and his sonne and heire apparent, when he 
is married, endoweth his wife at the monastery 
or church doore, of parcel of his father’s lands 
or tenements with the assent of his father, and 
assignes [i. e. fixes] the quantity and parcels. In 
this case, after the death of the son, the wife 
shall enter into the same parcell without the 
assignment of any." Litt. $ 40. Abolished by 
Stat. 3 and 4 Will. IV. c. 105, \ 13. 

\ 9. D© la pluie beale.—Dower de Za 
pluis beale is u where a man is seised of forty 
acres of land, and ho holdeth twenty acres of the 
said forty acres of one [lord] by knights service, 
and the other twenty acres of another in socage, 
and taketh wife, and hath issue a sonne, and 
dieth, his sonne being within the age of four- 
teene yeares, and the lord of whom the land is 
holden by knights service entreth into the 


*Com. L. P. Act, 1860, g 26; Judicature Act, of right of dower,” abolished by the former act. 
1873, \ 34; Wil li a ms 238. As to the old kinds see 3 Bl. Com. 182. 
of “ writs of dower unde nihil hahet y n and “ writ 

2b 
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twenty acres holden of him, and holdeth them 
as gardein in chivalrie daring the nonage of the 
infant, and the mother of the infant entreth into 
the residue, and occupieth it as gardein in 
socage ; if in this case the wife bringeth a writ 
of dower against the gardein in chivalry, to be 
endowed of the tenements holden by knights 
service, . . . the gardein in chivalry may pleade 
in such case all this matter, and shew how the 
wife is gardein in socage as aforesaid, and pray 
that it may be adjudged by the court that the 
wife may endow her selfe de la pluis beale , i. e. of 
the most faire of the tenements which she hath 
as gardein in socage, after the value of the third 
part which she claimes by her writ of dower to 
have of (“De les tenements” in the original. 
Coke’s translation omits the “ of ”) the tenements 
holden by knights service.” (Litt. \ 48.) “ And 
note that after such a judgment given, the wife 
may take her neighbours and in their presence 
endow herself by metes and bounds of the fair¬ 
est part of the tenements which she hath as 
cardein in socage, to have and to hold to her for 
icrme of her life ; and this dower is called dower 
de, la pluis beale ” Id. \ 49. This kind of dower 
was necessarily abolished with the military 
tenures by Stat. 12 Car. II.; 2 Bl. Com. 132. See 
Assignment, $5; Curtesy ; Estate; Free- 
bench ; Metes and Bounds. 

Dower, (defined). 61 Me. 374, 377. 

- (inchoate right of). 25 Minn. 462. 

-(how assigned). 2 Hill (N. Y.) 547. 

- (in a deed). 15 Mass. 26, 29. 

- (in a statute). 36 Iowa 24, 31. 

-(in a will). 36 Me. 211, 216; 1 Halst. 

(N. J.) Ch. 353. 

-(widow entitled to, when). 24 Wend. 

(N. Y.) 193, 197. 

-(widow not entitled to, when). 15 Pet. 

(U. S.) 21, 37 ; 2 Sch. & L. 444, 454; 2 Vern. 
365. 

DOWER AD OSTIUM ECCLE- 
SL33.— See Dower, \ 7. 

DOWER BY CUSTOM.— See Dower, 

2 6 . 

DOWER BY THE COMMON LAW. 

—See Dower, g 2. 

DOWER DE LA PLUIS BEALE.— 

See Dower, \ 9. 

DOWER EX ASSENSU PATRIS.— 

See Dower, \ 8. 

Dower in mortgaged premises, (under 
New Jersey statutes). South. (N. J.) 264, 273; 

2 Halst. (N. J.) 392. 

Dower, writ of, (how served). South. (N. 
J.) 374. 

- (how far amendable). 1 Halst. (N. 

J.) 166. 

DOWLE STONES . —Stones dividing 
lands, &c.— CowelL 

DOWMENT.-In old English law. endow¬ 
ment; dower. 


Down the creek on both sides for quan¬ 
tity, (in the description of land). 7 Pet. (U 
S.) 218. V 

DOWRESS. — A widow entitled to 
dower; a tenant in dower. 

DOWRY. —This is the proper name 
for the property which the wife brings to 
her husband upon her marriage with him, 
and, like the dos of Roman law is distin¬ 
guished from the dower (or jointure in lieu 
thereof), which corresponds to the donatio 
propter nuptias of Roman law. The wife’s 
dowry is often called her maritagium in the 
old statutes.— Brown . 

Dowry, (defined). 6 Rob. (La.) Ill, 113; 
10 Id. 74, 78; 6 La. Ann. 786, 787. 

DRACO REGIS.—The standard, ensign, 
or military colors borne in war by the ancient 
kings of England, having the figure of a dragon 
painted thereon. 

DRACONIAN LAWS.—A code of laws 
prepared by Draco, the celebrated lawgiver of 
Athens. These laws were exceedingly severe, 
and the term is now sometimes applied to any 
laws of unusual harshness. 

DRAFT. - 

§ 1. A draft is an order for the payment 
of money drawn by one person on (i. e. 
directed to) another. Checks and bills of 
exchange (q. v.) belong to the genus of 
drafts. In its technical sense a draft is an 
order drawn by one banker on another, but 
otherwise resembling an ordinary check. 

g 2. Draft also signifies a document 
drawn up or framed for the purpose of 
discussion or consideration, e. g. a draft 
agreement, will, lease, conveyance, state¬ 
ment of claim, affidavit, &c. When the 
document is engrossed or copied for exe- 
cution or signature the draft from which 
the engrossment or copy is made is the 
original draft. Sec Engross. 

Draft, (defined). 1 Story (U. S.) 22, 30. 

-(what is not). 6 Daly (N. Y.) 484. 

Drafts, (in by-laws of bank). 69 N. Y. 314, 
317. 

DRAFTSMAN.—Any one who draws 
or frames a legal document, e . g. a will, 
conveyance, pleading, &c. ( See Convey¬ 

ancer; Draw.) Under the old English 
practice in chancery, all bills, answers, 
&c., had to be signed, and were almost 
invariably drawn, by counsel. A barrister 
whose practice included the drafting of 
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chancery pleadings was called an “ equity 
draftsman,” the corrolutive term at com* 
moil law being “special pleader” (g. ti.) 

DRAIN-DRAINAGE.— 

£ 1. In American law.—To drain is to 
lead or conduct water from one piece of 
land to another for the purpose of drying 
the former. The right to construct drains 
through the land of another is an ease¬ 
ment which may be acquired by grant or 
prescription. 

I 2. In English law. —Under the Sanitary 
and Public Health Acts, drain means an un¬ 
derground channel or passage for carrying off 
water, soil, Ac., from one building or premises 
within the same curtilage, into a cesspool or 
sewer yq. r.) Sanitary authorities have power 
to compel the effectual drainage of houses within 
their respective districts. Public Health Act, 
1875; Metropolis Management Acts. See Sani¬ 
tary Authorities. 

i 3. The drainage of land, i. e, the construction 
of works for taking off superfluous water from 
land for the purpose of improving it (as opposed 
to the drainage of houses, which is of a sanitary 
nature', is one of the works for which limited 
owners are empowered to borrow or advance 
money and charge it on the land with the sanc¬ 
tion of the Enclosure Commissioners. See Im¬ 
provement of Land Acts. 

? 4. The Enclosure Commissioners are also 
empowered to enable land-owners to obtain 
advances from the treasury for the improve¬ 
ment of land bv drainage (Stats. 9 and 10 Viet, 
c. 101; 10 and* 11 Viet. c. 11; 11 and 12 Viet, 
c. 119; 13 and 14 Viet. c. 31; 19 and 20 Viet, 
c. 9), and to authorize land-owners to execute 
works required for the drainage of their land on 
land belonging to other persons, on making com¬ 
pensation to such persons for damage thereby 
occasioned. Stat. 10 and 11 Viet. c. 38. 

\ o. Under the Settled Estates Act, 1877, the 
High Court may direct any part of a settled 
estate to be laid out for drains, and the expenses 
to be raised by sale, mortgage or charge of the 
estate. \\ 20, 21. 

Drain, (defined). 5 Gray (Mass.) 61, 64. 

Drains, trenches and water-courses, 
(in a statute). 1 Ex. D. 419, 422. 

Dramatic composition, (what is not, under 
copyright statute). 1 Abb. (U. S.) 356. 

DRAMATIC COPYRIGHT.— 

See Copyright, \ 3 ; Right of Represent¬ 
ation and Performance. 

DRAM-SHOP.— A drinking saloon, 
where liquors are sold to be drunk on the 
premises. 

DRAW — DRAWEE — DRAWER. 

—To draw a bill of exchange is to write 
(or cause it to be written) and sign it; and 


hence to draw on a person is to draw a 
bill of exchange for his acceptance. The 
person who draws it is called the drawer 
and the person to whom it is directed or 
addressed, the drawee. See Bill of Ex¬ 
change; Draft; Draftsman. 

Draw bills, (power to). 4 Carr. & P. 121, 
123; 2 Cox Ck. 84; Moo. & M. 450, 452. 

DRAWBACK.— 

| 1. A term used in commerce to signiiy 
the remitting or paying back upon the 
re-exportation of a commodity, of the 
duties previously paid on it when im¬ 
ported. 

g 2. A drawback is a device resorted to for 
enabling a commodity affected by taxes to be 
exported and sold in the foreign market on the 
same terms as if it had not been taxed at all. 
It differs in this from a bounty, that the latter 
enables a commodity to be sold for lass than its 
natural cost, whereas a drawback enables it to 
be sold exactly at its natural cost. Were it not 
for the system of drawbacks it would be impos¬ 
sible, unless when a country enjoyed some very 
peculiar facilities of production, to export any 
commodity that was more heavily taxed at home 
than abroad. But the drawback obviates this 
difficulty, and enables merchants to export com¬ 
modities loaded at home with heavy duties, and 
to sell them in the foreign market on the same 
terms as those fetched from countries where 
they are not taxed. Many imported foreign 
articles may be warehoused for subsequent ex¬ 
portation. In this case they pay no duties on 
being imported, and, of course, get no drawback 
on their subsequent exportation. Sometimes a 
drawback exceeds the duty or duties laid on the 
article; and, in such cases, the excess forms a 
real bounty of that amount, and should be so 
considered. 

DRAWEE—DRAWER.— See Draw. 

Drawer, a good, (in a warranty ofia horse). 
2 Dowl. & Ry. 10. 

DRAWING. —Every application for a 
patent for an invention, or a design, must 
be accompanied by a drawing illustrating 
the invention, provided the thing invented 
is capable of being so illustrated. See 
Patent. 

Drawing more than five feet of water, 
(in a statute). Wilberf. Stat. L. 259. 

DRAWLATCHES.—Thieves, robbers, 
wasters, and roberdsmen. 5 Edw. III. c. 14; 7 
Rich. II. c. 5. 

Dredging, (in a contract). 124 Mass. 197, 

202 . 

DREIT-DREIT.—Words signifying for¬ 
merly a double right, viz., of possession, and of 
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property or interest. (Bract. 4, c. 27 ; Co. Litt. 
266.) — Jacob . See Droit-Droit. 

DRENCHES, or DRENQ-ES. —Tenants 
in cap tie. They are said to be such as, at the 
coming of William the Conquerer, being put 
out of their estates, were afterwards restored to 
them, on their making it appear that they were 
the true owners thereof, and neither in auxilio or 
consilio against him.— SpeL Gloss. 

DRENGAGE.—The tenure by which the 
drenches, or drenges, held their lands. 

DRIFT.—In old English law, a driving, 
especially of cattle. 

DRIFTLAND, DROFLAND, or 
DRYFLAND.—A Saxon word, signifying 
a tribute or yearly payment made by some ten- 
\rfts to the king, or their landlords, for driving 
teir cattle through a manor to fairs or markets. 
- Cowell . 

DRIFTS OF THE FOREST.—A view 
or examination of what cattle are in a forest, 
chase, &c., that it may be known whether it be 
surcharged or not; and whose the beasts are, and 
whether thev are commonable. These drifts are 
made at certain times in the year by the officers 
of the forest; when all cattle are driven into 
some pound or place enclosed, for the before- 
mentioned purposes, and also to discover 
whether any cattle of strangers be there, which 
ought not to common. Manw. pt. 2, c. xv. 

DRIFTWAY.—A road or way used for 
driving cattle. This term seems to be still in 
use in Rhode Island. 2 Hilliard Real Prop. 33. 

Driftway, (a carriage-way does not imply 
a). 1 Taunt. 279, 285. 

' V 

DRINCELEAN, or DRINKLEAN.— 

A contribution from tenants in the time of the 
Saxons towards a potation of ale, provided to 
entertain the lord or his steward.— Jacob. 

DRIP.—A species of easement or servi¬ 
tude obligating one man to permit the 
water falling from another man's house 
to fall upon his own land. 3 Kent. Com. 
436. 

Driver, (in a statute). 3 East 504. 

DROFDEN, or DROFDENNE.—A 
grove or woody place where cattle were kept.— 
Jacob . 

DROIT — DROITURA L. — “ Droit ” 
is Norman-French for “right” (Latin, directum). 
In the old books it signifies especially a right to 
land. Thus, if a tenant in fee-simple was dis¬ 
seised of his land, his estate was said to be turned 
to a right, or a bare or naked right, meaning a 
right of ownership; the disseisor thereby ac¬ 
quired a mere possession (only good as against 
strangers), while the disseisee retained, in addi¬ 
tion to his right of ownership, the right of pos¬ 


session as against the disseisor, which he could 
exercise either by entry or possessory action. If, 
however, the disseisee neglected to pursue his 
remedy within the time limited by law, or if lie 
failed in a possessory action, the disseisor gained 
the right of possession as against him, so that 
the disseisee could only exercise his right of 
ownership by bringing a writ of right or droitural 
action. When a person had the actual posses¬ 
sion, the right of possession, and the right of 
ownership, all at the same time, lie was said to 
have droit-droit^ or jus duplication. <2 Bl. Com. 
195; 3 Id. 190; Co. Lilt. 158 b, 206 a, 345 a. 
There is some inconsistency between the state¬ 
ments in the old books on the subject. ) These 
distinctions were abolished when real actions 
were done away with. See Action, £ 15; De¬ 
scent Cast; Right; Right of Entry. 

DROIT D’AOOESSION.—In the 
French law, property acquired by accession \q. v.) 

DROIT D’AUBAINE. —In old European 
law, a right of the king, entitling him, at the 
death of an alien, to all such alien was worth, 
unless he had a peculiar exemption. — Sped. 
Gloss. 

DROIT-CLOSE.—An ancient writ, direct¬ 
ed to the lord of ancient demesne on behalf of 
those of his tenants who held their lands and 
tenements by charter in fee-simple, in lee-tail, 
for life, or in dower.—F. N. B . 23. 

DROIT-DROIT, or JUS DUPLICA- 
TUM.—A double right, i. e. the right of pos¬ 
session joined with the right of .property, which 
makes a complete title to lands, tenements and 
hereditaments. And when to this double right 
the actual possession is also united, when there 
is, according to the expression in El eta, juris H 
seisince conjunction then, and then only, is the title 
to property completely legal. 2 Bl. Coin. 199. 

Droit ne done pluis que soit de- 
maunde (2 Inst. 286): Justice gives no more 
than is demanded. 

Droit ne poit pas morier (Jenk. Cent. 
100): Right cannot die. 

DROITS CIVILS.— In the French law, 
this phrase denotes pri\ r ate rights, the exercise 
of which is independent of the status Jqualde ) 
of citizen. Foreigners enjoy them, and the ex¬ 
tent of that enjoyment is determined by the 
principle of reciprocity. Conversely, foreigners* 
although not residents in France, may be sued 
on contracts made by them in France.-*- 

DROITS OF ADMIRALTY—Cer¬ 
tain perquisites which originally belonged 
to the lord high admiral for the tune 
being by virtue of his office, or, during a 
vacancy of the office, to the crown. The 
most important droit seems to have been 
property captured from an enemy during 
war, either by the army or navy, or by a 
subject Qf the crown acting without com- 
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mission. (2 Stepli. Com, 494. See Let¬ 
ters of Marque.) It lias, however, long 
been usual to grant captured property to 
the captors. In America, the term is ap¬ 
plied to goods found derelict at sea (2 Kent 
Coni. 357 «.), and to property captured by 
non-commissioned vessels. (1 Id. 96. See 
Capture.) Under the present arrange¬ 
ment of the public revenue and civil list, 
in England, all casual revenues arising 
from any droits of admiralty or droits of 
the crown are carried to the consolidated 
fund. Stat. 1 and 2 Viet. c. 2, g 2. See 
Civil List. 

DROITURAL.—Relating to right. 

DROITURAL ACTION.— See Droit. 

DROMONES-DROMOS-DRO- 

MUND A.—These were at first high ships of 
great burden, but afterwards those which we 
now call “ men-of-war.”— Jacob. 

DROP.—When the members of a court in 
England are equally divided on the argument 
showing cause against a rule nisi., no order is 
made. i. c. the rule is neither discharged nor 
made absolute, and the rule is said to drop. In 
practice, there being a right to appeal, it has 
been usual to make an order in one way, the 
junior judge withdrawing his judgment. 

Drop-feed, (defined). 110 Mass. 70, 86. 

DROP-LETTER. —A letter addressed 
fijr delivery in the same city or district in 
which it is posted. 

Drove, conducted and managed, (in a 
declaration). 1 Carr. & P. 251. 

DROVE-ROAD.—A road or way for 

driving cattle. 

Drover, (defined). 11 East 274, 279, 

-(in a statute, who is a). Willes 588. 

DRU.—A thicket or wood.— Dvmesd. 

Druggist, (defined). 28 La. Ann. 765. 767; 
120 Mass. 41, 42. 

Drugs and medicines, (in a policy of insur¬ 
ance). 79 N. C. 279. 

DRTj NQ-ARIUS.—The commander of a 
drungus , i. e . a small band of soldiers; also, a 
naval commander.— Spel. Gloss. 

Drunkard, (defined). 5 Gray (Mass.) 85, 88. 

Drunkard, common, (who is a). 5 Gray 

(Maas.) 85, 86. 

(in a statute). 11 Cush. (Mass.) 477, 


DRUNKENNESS. —Disorder of the 
mind occasioned by the recent use of in¬ 
toxicating liquor. 

\ 1. Civil responsibility.— Where a 

person at the time he enters into a con 
tract is by reason of drunkennes.8 incapable 
of understanding its terms, the contract is 
voidable at his option, provided his condi¬ 
tion was known to the other party at the 
time. Chit. Cont. 136 ; Poll. Cont. 78. 

I 2. In criminal law, the wholesome 
theory of the old writers was, that as a 
drunkard is voluntarius daemon, “ he hath 
no privilege thereby, hut what hurt or ill 
he doth his drunkenness doth aggravate 
it.” (Co. Litt. 247 a.) The modern princi¬ 
ple, however, is, that if the existence of a 
specific intention is essential to make an 
act a crime, the fact that the offender was 
drunk when he did it should be taken into 
account by the jury in deciding whether 
he had that intention. Stepli. Cr. Dig. 17. 
See Delirium Tremens. 

3 3. Habitual drunkards.—Under the 
English Habitual Drunkards Act, 1879, 
and under the statutes of several of the 
States as well, asylums for the reception 
of habitual drunkards are established, and 
any habitual drunkard may, on his own 
application or on that of his friends, and 
on complying with certain formalities, be 
admitted into an asylum for a time men¬ 
tioned in the application. 

Drunkenness, (defined). 123 Mass. 436,437. 

-(how proved). 4 Wend. (N. Y.) 113, 

123. 

-(avoids a bond when). 2 Wheel. Am. 

C. L. 384. 

-(as affecting contracts). 1 Gr. (N. J.) 

233; Sax. (N. J.) 320, 346 ; 3 Cow. (N. Y.) 
445 ; 2 Paige (N. Y.) 31, 422 ; 3 Hayw. (N. C.) 
80, 82 ; 3 Wheel. Am. C. L. 413; 18 Vee. 12,16. 

-(when avoids a deed), 4 Hayw. (N. 

C.) 78, 80. 

-(when not sufficient to avoid a deed). 

3 P. Wins, 131 n. (a). 

-(when sufficient to avoid a lease). 1 

Ves. & B. 194, 199. 

-(when a defence to action on note). 

South. (N. J.) 361. 

DRY - CRJEFT. — Witchcraft; magic.— 
Anc. Inst. Eng. 

DRY EXCHANGE. —A term invented 
in former times for the disguising and covering 
of usury, in which something was intended to 
pass on both sides, whereas nothing passed but on 
one side, in which respect it was called “ dry 
punished by 3 Hen. VII. c. 5. — Cowell. 
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DRY-MUTiTURES. —In the Scotch law, 
com paid to the owner of a mill, whether the 
payers grind or not.— Wharton. 

DRY-RENT. 1 . — A rent reserved without 
clause of distress. 

DUARCHY.--A form of government 
where two reign jointl>. 

Duas uxores eodem tempore habere 
non licet (Inst. 1, 10, 6) . It is not permitted 
to have two wives at the same time. 

DUBITANTE. — Doubting. A word 
frequently found affixed to the name of a 
judge in the reports, to indicate that he 
was in doubt respecting the correctness of 
the decision rendered. 

DUBITATUR. —It is doubted. A word 
frequently used in the reports, especially 
the older ones, to signify that a point is 
doubted. 

DUCES TECUM.— See Subfcena. 

DUCES TECUM LICIT LAN- 
GUIDUS. —A writ directed to the sheriff 
upon a return that he cannot bring his prisoner 
without danger of death, he being acted lan- 
guidus; whereupon the court grants a habeas 
corpus in the nature of a duces tecum licit lan - 
ijuidur. But this has long since been out of 
use; and where the person’s life would be 
endangered by removal, the law will not permit 
it to be done.— Wharton . 

DUCHY OF LANCASTER.— Those 
lands which formerly belonged to the dukes of 
Lancaster, and now belong to the crown in 
right of the duchy. The duchy is distinct from 
the county palatine of Lancaster, and includes 
not only the county, but, also, much territory at 
a distance from it, especially the Savoy in Lon¬ 
don and some land near Westminster. (3 Bl. 
Com. 78.) There are numerous local acts relat¬ 
ing to the duchy, as to which see the Index to 
the Statutes, published by the Statute Law 
Revision Commissioners. See County Pala¬ 
tine. 

DUCHY COURT OF LANCAS¬ 
TER. —This court, also called the Court of the 
Duchy Chamber of Lancaster, is a court held 
before the chancellor of the duchy, or his 
deputy, concerning all matter of equity relating 
to lands holden of the king in right of the 
Duchy of Lancaster, and, also, all matters of 
revenue relating to the duchy. It, therefore, 
resembles the old Court of Exchequer. It 
seems not to be a court of record and not to 
have exclusive jurisdiction. (3 Bl. Com. 78, 
428.) Its jurisdiction appears to be rarely ex¬ 
ercised, if not obsolete. See Chancellor, \ 
4; County Palatine ; Palatine Courts. 

DUCKING-S TOOL.— See Castigatory. 


DUCROIRE.—Guaranty; equivalent to 

del credere (q. v.) 

DUE.— Old-French: deu ; Latin: debiium. 

§ 1. As applied to a sum of money, 
due means either that it is owing or 
that it is payable ; in other words, it may 
mean that the debt is payable at once or 
at a future time. Thus, where a bill of 
exchange is payable at a future day, the 
amount is debitum in prxsenti, solvendum in 
futuro; when the time for payment has 
arrived, the amount is payable at once. 
It is a question of construction which of 
these two meanings the word “due” bears 
in a given case. See Bill of Exchange, 
§ 6 . 

3 2. Due is also often used in the 
sense of "just,” ‘‘proper/' “regular,” or 
“sufficient.” Thus, we speak of the “due 
presentment of a note,” “due diligence,” 
&c. 

Due, (defined). 4 Halst. (N. J.) Ch. 705 ; 17 
Wis. 181, 184. 

- (as meaning “payable”). 7 N. Y. 

476. 

-- (synonymous with “owing”). 6 Pet. 

(U. S.) 29, 37. 

- (synonymous with “owing” or “re¬ 
maining unpaid”). 31 Mich. 215, 219. 

- (in a statute). L. R. 13 Eq. 309. 

-(in articles of association). 24 N. Y 

283; 2 Ch. D. 101. 

- (in assignment of books of account). 

14 Barb. (N. Y.) 11. 

-(in insurance law, when loss becomes). 

19 Barb. (N. Y.) 442. 

- (when debt is). 1 Harr. (N. J.) 143 * 

25 Barb. (N. Y.) 326. 

- (when legacy is). 2 Gr. (N. J.) 176, 

177. 

Due A. B. $325 payable on demand, (is a 
promissory note). 10 Wend. (N. Y.) 675, 6S0. 

Due A. one dollar on settlement this 
day, (is a note, within statute against forgery). 

5 Johns. (N. Y.) 237. 

Due absolutely, and not on a contin¬ 
gency, (in a statute). 65 Me. 534, 535. 

Due and owing, (defined). 6 Mod. 231, 232. 

-(in an agreement). 12 Me. 429, 432. 

•- (in a statute). 5 Halst. (N. J.) 340, 

Due and payable, (in a will). L. R. 7 Eq. 
Cas. 532. 

Due and reasonable diligence, (what is, 
in making a search for an old indenture). 6 
Dowl. & Ry. 147, 153. 

DUE BILL—A brief written acknowl¬ 
edgment of a debt, usually in the following 

words : “Due A. B.-dollars, [payable 

on demand.] Dated, &c., C. D ” It is not 
made payable to order, like a promissory 
note.— BurriU. 
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Due bill, (not negotiable). Penn. (N. J.) 
722. 

Due care, (defined). 10 Allen (Mass.) 18, 
20, 532. 

Due cause shewn, (in companies act). 12 
Ch. D. 325. 

Due course of law, (defined). 4 Dill. (U. 
S.) 265, 266; 11 Wend. (N. Y.) 629, 636. And 
see 3 Craneli [V. S.) 300, 305; 5 Id. 363. 

Due course of law—Due process of law 
— Law of the land, (defined). 50 Miss. 468, 
479. 

Due, debts now due and payable, (in an 
assignment). 3 Leigh (Va.) 389, 391. 

Due diligence, (what is). 2 Pet. (U. S.) 
543, 551; 10 Id. 572, 579; 70 N. C. 35, 55; 16 
Serg. A R. (Pa.) 79, 82; Burr. 1358. 

- (what is, is a question of law). 1 Dev. 

(N. C.) L. 381. 

- (bv indorsee). 4 Harr. (N. J.) 61. 

-(by officer, in care of property in his 

custody). 51 111. 382. 

-(in presentation of note). South. (N. 

J.) 7S2. 

- (in notifying indorser). 2 Gr. (N. J.) 

45. 

Due, for what may be, (in an agreement). 

2 Dali. (U. S.) 3S0. 

Due form, (sheriff's certificate). 18 Minn. 66. 
Due form of law, (in an indictment). 3 
Yeates (Pa.) 407, 412. 

Due notice, (of dishonor of note is a ques¬ 
tion of law). 1 T. R. 167, 169. 

Due, owing, or accruing, (in a role of court). 

3 Q. B. D. 215. 

DUB PROCESS OP LAW.—Law 

in its regular course of administration 
through courts of justice. 


Due process of law, (defined). 58 Ala. 
594; 49 Cal. 403, 404; 44 Conn. 291, 297; 11 
Minn. 480, 496; 13 Id. 366, 368; 23 Id. 411, 
413; 1 Civ. Pro. (N. Y.) 326; 43 Superior (N. 
Y.t 89, 91 ; 30 Wis. 129, 146; 2 Crim. L. Mag. 
661. See, also , 50 Miss. 468 ; 74 N. Y. 183. 

- (what is), o Otto (U.S.) 37, 294, 714: 

71 Me. 241, 248, 259. 


- (equivalent to the “ law of the land”). 

6 Otto (U. S.) 97, 101; 5 Mich. 251; 6 Neb. 
37,42. 


- (is not necessarily judicial process). 

30 Mich. 201, 211. ' 

-- (in a covenant). 4 Cow. (N. Y.) 173, 

182. 


- (in bill of rights). 14 Vr. (N. J.) 208. 

- (in constitutional provision). 13 Minn 

368; 64 Mo. 564, 576; 23 Alb. L. J. 489; 11 
Am. Rep. 559 ; 2 Crim. L. Mag. 341. 

-(in New York constitution). 4 Hill 

Y-) 140; 12 How. (N. Y.) Pr. 83, 238; 3 
N. Y. 511, 517 ; 10 Id. 374, 397 ; 12 Id. 202, 209 ; 
13 Id. 378, 393, 416, 445; 45 Id. 356, 358: 70 
Id. 228, 234; 72 Id. 1, 10; 74 Id. 509, 519: 3 
Park. (N. Y.) 421. 

Due process of law, or the law of the 
land, (defined). 6 Coldw. (Tehn.) 233, 244. 

Due proof, (in summary proceedings act). 
4 Zab. (N. J.) 511. * 7 

Due security, (defined). Sax. (N. J.) 268. 


Due security, (for loan by trustees). Sax. 
(N. J.) 259. 

Due, sum, (to determine justices' jurisdic¬ 
tion). Coxe (N. J.) 52, 53. 

Due the plaintiff, (in an auard). 8 
Dowl. & Ry. 285, 288. 

Due to B. one dollar, (is a promissory 
note). 2 Wheel. Am. C. L. 186. 

Due, when, (acceptance of bill). 1 Harr. 
(N. J.) 444. 

DUEL. — See Challenge to Fight; 
Trial. 

DUELLING. —The fighting between 
two persons armed with deadly weapons, 
at an appointed time and place, upon a 
precedent quarrel. It differs from an 
affray ( q. -y.) in this, that the latter occurs 
on a sudden quarrel, while the former is 
the result of design. As to the punish¬ 
ment for duelling or sending a challenge, 
see the statutes of the several States. 

DUELLUM.—The trial by battel or judi¬ 
cial combat. See Battel ; Trial. 

DUES.—Certain payments ; rates or taxes. 

Dues, his, (in an agreement). 12 Serg. & R. 
(Pa.) 190, 194. 

DUKE.—The highest title of lienor in Eng¬ 
land next to the Prince of Wales. His consort 
is called a “ duchess.” It is a mere title of dig- 
nity, without giving any domain, territory or 
jurisdiction over the place whence the title is 
taken. It was originally a Roman dignity, de¬ 
nominated d ducendo , leading or commanding. 
Accordingly, the first dukes (duc-ea) were the 
ductores exercituum , commanders of armies. Un¬ 
der the emperors, the governors of p < vinces in 
war times were styled duces. In after .imes the 
same denomination was also given to i lie govern¬ 
ors of provinces in time of peace.— Encyd. Lond. 

DULOCRACY. — A government where 
servants and slaves have so much license and 
privilege that they domineer.— Wharton. 

Duly, (in pleading). 31 Cal. 271, 273; 2 
Abb. (N. Y.) Pr. 421 ; 23 Barb. (N. Y.) 304. 

Duly and legally appointed, (in an in¬ 
dictment). 127 Mass. 7, 13. 

Duly appointed, (in pleading). 17 Wend. 
(N. Y.) 197, 198. 

Duly elected, (in pleading). 3 Whart. 
(Pa.) 228, 244. 

-(when a power to charge lands is). 1 

Dick. 165. 

Duly honor it, (is not of itself a sufficient 
acceptance of a bill). 3 Mass. 1, 10. 

Duly honored, (means “ due payment”). 7 
Taunt. 164, 167. 

Duly levied and assessed, (in complaint 
to enforce tax lien). 16 Minn. 479. 

. Duly presented (meaning of). 8 Wend 
(N. Y.) 488, 491. 
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Duly prosecuted, (what is). 2 Watts (Pa.) 
53, 58. 

Duly sworn, (defined). 41 Me. 226. 

-(in a statute). 42 Me. 367, 376. 

DUM BENE SE GESSERIT.— 

During good conduct. Applied to offices 
from which the holder cannot be removed 
at the mere will of the appointing power, 
as is the case in those held durante bene 
placito. 

DUM FUIT IN PRISONA. —While 
he was in prison. An abolished writ of entry 
to restore a man to land? which he had aliened 
under duress of imprisonment. 2 Inst. 482. 

DUM FUIT INFRA ^ITATEM- 
DUM FUIT NON COMPOS MENTIS. 

—Writs which lay for the recovery of land 
which had been abened by a person u while he 
was within age/ 1 v^r “ while he was non compos 
mentis” The former could be brought by the 
alienor after he had attained majority, or by his 
heir; the latter could only be brought by the 
heir. Litt. £ 406 ; Co. Litt. 247 b. 

DUM SOLA.—Whilst single or unmar¬ 
ried. 

Dumb animal, (a dog is). 5 Tex. App. 475, 
479. 

DUMB BIDDING.—This occurred in 
>ales at auctions, when the amount which the 
owner of the tiling sold was willing to take for 
the article was written, and placed by the owner 
under a candlestick, or other thing, and it was 
agreed that no bidding should avail unless equal 
to that.— Wharton. 

DUMMODO.—Provided ; provided that. 
A word of limitation in old deeds, used in intro¬ 
ducing a reservation. 

DUN.—A hill or high open place. The 
names of places in England ending in dun or 
don were either built on hills, or near them in 
open places. 

DUN A.—A bank of earth thrown out of a 
ditch.— Cowell. 

DUNGEON. — Such an underground 
prison as was formerly placed in the 
strongest part of a fortress; a close prison, 
ds^rk or subterraneous. 

DUNIO.—A double; a kind of base coin 
less than a farthing. 

DUNNAGE. —Pieces of wood or other 
material placed against the sides and bot¬ 
tom of the hold of a vessel, to stow the 
cargo and protect it from leakage. 


DUNSETS.—People that dwell on hillt 
places or mountains.— Jacob. 

DUNUM.— A down or hill. See Duna. 

Duo non possunt in solido unam 
rem possidere (Co. Litt. 368): Two cannot 
possess the whole of one thing in specie. 

Duo sunt instrumenta ad omnea 
res aut conflrmandas aut impugn- 
andas—ratio et auctoritas (8 Co. 16): 
There are two instruments either to cunfino or 
impugn all things—reason and authority. 

DUODECIMA MANUS.— Twelve 
bands. The oaths of twelve men, including 
himself, by whom a defendant was anciently 
allowed to make his law. 3 El. Com. 343. 

DUODENA.—A jury of twelve men.— 

Cowell. 

DUODENA MANU.—Twelve witnesses 
to purge a criminal of an offence. See Duo 
DECIMA MANUS. 

DUPLEX QUEREL A.—A remedy 
which a clerk in holy orders has against the 
bishop if the latter refuses or delays to admit 
and institute him to a church to which he is 
presented. It is a monition addressed by a 
judge of the Ecclesiastical Court to the bishop, 
requiring him to admit the party complaining, 
with a citation requiring the bishop, in case he 
does not comply with the monition, to appear 
and show cause why the right of institution has 
not devolved on the judge. It sometimes also 
contains an inhibition commanding the bishop 
to do nothing pending the suit to the prejudice 
of the party complaining. Phillini. Ecc*. L. 440 ; 
Willis v. Bishop of Oxford, 2 P. D. 192. See 
Citation, ante p. 212, n. 

DUPLEX VALOR MARITAGII.— 

Double the value of marriage. A forfeiture 
imposed in former times upon infant wards who 
married without the consent of their guardians. 
2 Bl. Com. 70. 

DUPLICATE,—A document essen¬ 
tially the same as some other document. 
Agreements, deeds and other documents 
are frequently executed in duplicate, in 
order that each party may have an original 
in his possession. In such cases, in Eng¬ 
land, each party as a rule only executes 
the part which is to be delivered to the 
other party. The part executed by the 
grantor, promisor or person receiving the 
pecuniary consideration is called the “orig 
inal,” and the other the “ duplicate.” A 
duplicate lease is called a “ counterpart M 
See Indenture; Lease. 

Duplicate, (draft). 40 N. Y. 345. 
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Duplicate of taxes, (in a statute). 81 Pa. 
St S39, 392. 

DUPLICATE WILL.— Where a tes¬ 
tator executes two copies of his will, one 
to keep himself, and the other to be de¬ 
posited with another person. Upon appli¬ 
cation for probate of a duplicate will, both 
copies must, in England, be deposited in 
the registry of the court of probate. 

DUPLICATIO.—The Roman pleading, 
answering to our rejoinder. 

Duplicationem poseibilitatis lex non 
patltur (1 Rolle 321): The law does not 
allow a duplication of possibility. 

DUP^ICATUM JUS .— See Droit- 
Droit. 

DUPLICITY.— A pleading is double, 
or open to the objection of duplicity, when 
it, or a portion of it, contains more claims, 
charges or defences than one. Formerly 
the general rule was that a pleading ought 
not to contain more than one claim, charge 
or defence, but it has gradually been re¬ 
laxed, and now no longer applies to civil 
pleadings, except so far as they may he 
embarrassing or otherwise objectionable. 
The rule still applies in many cases of 
criminal charges, as to which, see Count, 
\ 1. See, also, Reg. v . Guthrie, 1 C. C. R. 
241. 

D U PLY.—In Scotch law, the same as the 
Roman duplicaiio ( q . t;.) 

DURANTE ABSENTIA.—During 

absence. See Administration, $ 3. 

DURANTE BENE PLACITO.—Dur¬ 
ing the pleasure of the appointing power, or 
the crown. See Dum Bene se Gesserit. 

DURANTE MINORE uETATE. — 

See Grant, \ 8. 

DURANTE VXDUITATE. — During 
widowhood. 

DURATION OP LIFE.—The pre¬ 
sumption in favor of the continuance of 
life is, in English law, very slight, and may 
be readily rebutted. After seven years' 
absence, if a person has not been heard of, 
and it was prima facie reasonable to hear 
from him, he is presumed to be dead (Doe 
d. Knight v. Nepean, 5 Barn. & Ad. 86; 2 
Mees. & W. 894), but the exact time of the 
death is not fixed by that presumption (Re 


Phene , L. R. 5 Ch. 139). When two persons 
perish in one and the same calamity, 
there is no presumption from age. sex or 
other differential circumstances whatso¬ 
ever, which of them was the survivor, hut 
that is a matter to be proved by the party 
alleging the survivorship of either. 19 
Be aw 459 ; 4 DeG. M. & Ct. 633 ; 8 II. L. 
Cas. 1S3. See Death. 

DURESS . — Old French, duresce; Latin, 
duritip., hardship, 

\ 1. Duress is where a man is com¬ 
pelled to do an act either by injury, beat¬ 
ing or unlawful imprisonment (sometimes 
called “ duress ” in the strict sense, or 
“duress of imprisonment ”), or by the 
threat of being killed, suffering some 
grievous bodily harm, or being unlawfully 
imprisoned (sometimes called “ menace,” 
or ‘'duress per minas ”). Duress also in¬ 
cludes threatening, beating or imprison¬ 
ment of the wife, parent or child of a per¬ 
son. Poll. Cont. 500; Chit. Cent. 1S6; 
Shep. Touch. 61; 1 Bl. Com. 130. 

\ 2. An act done under duress has not, 
in general, the legal effect which it would 
otherwise have. Thus, if a man is com¬ 
pelled by duress to execute a deed or con¬ 
tract, he may afterwards avoid it. (See 
Undue Influence.) So a person is ex¬ 
cused from guilt if he is compelled by per¬ 
sonal violence, or threats of death, or 
grievous bodily harm, to do what would 
otherwise be a crime. (Steph. Crim. Dig. 
18.) Not, however, if the crime consists in 
killing an innocent person. 4 Steph. Com. 
33. 

\ 3. Duress of goods. —Strictly speak¬ 
ing, there is no such thing as duress to the 
goods or property of a person. If, how¬ 
ever, a person pays money to obtain the 
possession of property wrongfully detained, 
or if he pays, under protest, an excessive 
charge for the performance of a duty, he 
can recover it back. Poll. Cont. 502. 

Duress, (defined). 39 Me. 559, 561; 106 
Mocfl 9Q1 994 

—-'(what is). 6 Mass. 506, 511; 22 K 

H. 303; 2 Watts (Pa.) 165, 167. 

-(what is not). 8 Ct. of Cl. 461 ; 50 

Ala. 437, 439 ; 1 Bail. (S. C.) 84, 86. 

-(when arrest is). 26 Barb. (N. Y.) 

122 . 

DURESS OP IMPRISONMENT.— 

See Duress, 1 1. 
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Duress of imprisonment, (what is). 3N. 
H. 508, 511; 8 Id. 386. 

what is not). 10 Me. 325, 330. 
will not avoid a bond). Ld. Raym. 

349, 357. 

DURESS PER MINAS.— See Du¬ 

ress, \ 1. 

Duress per minas, (what is not). 18 How. 
(U. S.) 307, 315. 

DURHAM .—See County Palatine. 


During term time, (in a rule of court). 53 
Me. 179, 181. 

During their lives, (in a will). 103 Mass. 
489, 491. 

During their natural life, (in an agree¬ 
ment). 22 Ohio St. 526. 

During their natural lives, (in a will). 
65 Me. 118, 119. 

DURSLEY.—Blows without wounding or 
bloodshed ; dry blows.— Blount. 

DUSTf-FOOT .—See Court of Pied- 
poudre. 

DUTCH AUCTION.— The setting up 
of property for sale by auction above its 
value, and gradually lowering the price 
till some person takes it.— Wharton. 


Dwelling-house, (what is not). 14 Bankr. 
Reg. 460; 7 Biss.. (U. S.) 269; 20 Conn. 245, 
247 ; 7 Jones (N. C.) L. 167; 13 Gratt. (Va.) 
763. 

- (under fire laws). 1 Daly (N. Y.) 

391; 33 How. (N. Y.) Pr. 378; 35 N. Y. 177. 

- (in a deed). 31 Me. 346, 350. 

-(in a statute). L. R. 6 C. P. 327 : 4 

Id. 525. 

-(in act defining arson). 1 Park. (N. 

Y.) Cr. 252. 

-(in road act). 7 Vr. (N. J.) 422. 

-(in an indictment). 1 Mete. (Mass.) 

258. 

-(in a warrant). 41 Me. 254, 256. 

-(in an application for insurance). 20 

N. Y. 52. 

Dwelling-house of another, (what is not 
burning the). 26 Mich. 106. 

Dwelling-place and gome, (distinguished 
from “ settlement ”). 19 Me. 293, 300 ; 49 N. H. 
553, 562. 

Dwelling-place or shop, (in a statute). 
L. R. 4 Q. B. 316. 

DYING DECLARATIONS. — See 

Declaration, § 5. 

Dying declarations, (defined). 17 Ill. 17. 
Dying request, (in a will, raises a trust). 
2 Bro. Ch. C. 38, 226. 

Dying without children, (in a will). 2 
Beas. (N. J.) 105. 

Dying without heirs, (in a will). 2 Halst, 
(N. J.) Ch. 637. 


DUTIES.— See Customs; Excise. 

Duties, (defined). 7 Wall. (U. S.) 433, 445. 

- (what includes, in a statute). 41 Conn. 

>40. 

DUTY. —The correlative of right (q.v.) 
In practice, however, duty is usually ap¬ 
plied to those acts which a person is bound 
to do by virtue of an office held by him, 
e. g. as trustee, executor, director, &c., 
while the obligation created by a contract 
is called a debt oi liability, according to 
its nature. 

Duty, (defined). 24 How. (U. S.) 66, 108. 
Dwell, (defined). 6 Hurlst. & N. 404, 408. 
Dwells, (in a statute). L. R. 1 Ex. 133. 
Dwells and has his home, (in a statute). 
3 Me. 229, 231. 

Dwelt last, (in a statute). 5 Pick. (Mass.) 
370,379. 

Dwelling, (what is not a). 44 Cal. 320, 322 ; 
13 Am. Rep. 165, 167. 

-(in homestead law). 38 Mich. 168. 

- (of a corporation). 30 L. J. n. s. Ex. 

124, 127 ; 3 L. T. Rep. n. s. 631, 632. 

Dwelling-house, (defined). 47 Me. 345, 
347. 

- (what is a). 33 Me. 30, 31; 68 N. C. 

207, 208; 72 Id, 598; 16 Gratt. (Va.) 543. 


DYING WITHOUT ISSUE. -At. 
common law this phrase means an in¬ 
definite failure of issue, and not a dying 
without issue living at the time of the 
death of the first taker. (0 Ohio St. 503.) 
This rule has been adopted in several of 
the United States. (16 Johns. (N. Y.) 409; 
11 Wend. 259; 5 Paige 514.) In others, 
however, as in Ohio and Kentucky, it has 
been rejected. (6 Ohio St. 563; 14 B. 
Mon. (Ky.) 662.) In Mississippi it has 
been abolished by statute. (24 Miss. 350, 
351.) And in England it is now provided 
by Stats. 7 Will. IV. and 1 Viet. c. 26, \ 29, 
that the words “ die without issue,” or other 
words which may import a want or failure 
of issue, shall be construed to mean “ dying 
without issue living at the time of the 
death of the person,” and not an indefinite 
failure of issue, unless a contrary intention 
appears by the will .—BurrilL 


Dying without issue, (in a settlement). 

L. R. lOEq. 99. _ , . 00 Q 

-(in a will). 5 Dara (Ky.) 432; 3 

J. J. Marsh. (Ky.) 91; 14 B Mon. (Ky ) 323, 
544, 708 ; 4 T. B. Mon. (Ky.) 203, 220; 35 Me. 
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349, 353; 33 Md. 11; 3 Am. Rep. 171; 4 C. E. 
Or. (N. J.) 365; 8 Id. 485; 11 Id. 234; 5 
Dutch. (N. J.) 188: Sax. (N. J.) 314; South. 
(N. ,1.) 431; Spouc. <N. J.) 6, 223; 2 Cow. (N. 
YJ 380; L. R. 9 Oh. 651; L. R. 7 H. L. 408. 

Dying without lawful issue, (in a will). 
10 Johns. (N. Y.) 11 

Dying without leaving heirs of his 
body, (equivalent to “dying without leaving 
issue ”). 8 Mass. 3, 41. 


DYNASTY.—A race or succession of kings 
of the same line or family, 

DYSNOMY.—Bad legislation ; the enact¬ 
ment of bad laws.— Bouvier . 

DYVOUR.—A Scotch term for a person 
involved in debt, and unable to pay his credit¬ 
ors ; synonymous with the word “ bankrupt.”— 
Skene Verb. Sig. 



E.—From; out of. Used in some Latin 
P h rases instead of ex , the more common 
form of the same word. 

E CONTRA.—From the opposite; on the 
contrary. 

E CONVERSO.—Conversely; on the 
other hand. See Converse. 

E. G.—An abbreviation of exempli gra¬ 
tia. For the sake of an instance or ex¬ 
ample. 

E PLURIBUS UNUM.—One out of 

many. The motto of the United States of 
America. 

E A.—In old Saxon law, the water, or river; 
also the mouth of a river on the shore between 
high and low-water mark. 

Ea est accipienda interpretatio quae 
vitio caret (Bac. Max.): That interpretation 
which is free from fault is to be received. 

Ea quae commendandi causa in 
venditionibus dicuntur si palam ap- 
pareant venditorem non obligant 
(D. 18, 1, 43): Those things which are said for 
the sake of commendation in sales, if they are 
plainly apparent, do not bind the seller. See 
Caveat Emptor. 

Ea quae dari impossibilia sunt, vel 
quae in rerum natura non sunt, pro 
non adjectis habentur (D. 50, 17, 135): 
Those things which are impossible to be given, 
or which are not in the nature of things, are 
held not to be included. 

Ea quae in curia nostra rite acta 
sunt debitae execution! demandari 
debent (Co. Litt. 289): Those things which 
are properly transacted in our court ought to be 
committed to a due execution. 

Ea quae raro accidunt, non temere 
In agendis negotiis computantur (D. 
50, 17, 64) : Those things which seldom 
happen are not rashly to be' taken into account 
n transacting business. 


Each, (in a bond). Penn. (N. J.) 500; 10 
Serg. & R. (Pa.) 33; 4 Watts (Pa.) 50, 51. 

-»— (in a covenant). 2 Lev. 56. 

Each and every of them, (in an agree¬ 
ment). 13 East 538. 

Each and every part, (in an exception to 
a charge). 23 Minn. 66. 

Each his one-half, (in a contract, is sev¬ 
eral, not joint). 104 Mass. 217. 

Each of them, (in a covenant). 1 Saund. 
153. 

Each of us, (in a bond). 2 Day (Conn.) 
442; 2 Wheel. Am. C. L. 380 ; 5 Co. 103; Cro. 
Jac. 45; 3 Dowl. & Ry. 112. 

Each with the other, (in a lease). 1 
Dyer 337, 338. 

Eadem causa diversis rationibus 
coram judicibus ecclesiasticis et 
secularibus ventilatur (2 Inst. 622): 
The same cause is argued upon different prin¬ 
ciples before ecclesiastical and secular judges. 

Eadem mens prsesumitur regis 
quae est juris et quae esse debet, 
praesertim in dubiis (Hob. 154): The 
mind of the sovereign is presumed to be coinci¬ 
dent with that of the law, and with that which it 
ought to be, especially in ambiguous matters. 

EAGLE. —A gold coin of the United 
States of the value of ten dollars. 

E ALDER, or E ADDING.—In old Saxon 
law, an elder or chief. 

EALDERMAN, or EALDORMAN. 

— The name of a Saxon magistrate; alderman; 
analogous to earl among the Danes, and senator 
among the Romans. See Alderman. 

EALDOR-BISCOP.—An archbishop. 

EALDORBURG. — In Saxon law, the 
metropolis; the chief city. 

EALEHUS.—An alehouse. 

EALHORDA.—The privilege of assizing 
and selling beer. 

EARL.— Saxon: earl; Latin: comes. 

A title of nobility, formerly the highest in 
England, now the third, ranking between a 
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marquis uni a viscount, and corresponding with 
ihe French comie and the German graf. The 
title originated with the Saxons, and is the most 
ancient of the English peerage. 

EARL MARSHAL OF ENGLAND. 

—A great officer of state who had anciently 
several courts under his jurisdiction, as the Court 
of Chivalry and the Court of Honor. Under 
him is the herald's office, or college of arms. 
He was also a judge of the Marshalsea Court, 
now abolished. This office is of great antiquity, 
and has been for several ages hereditary in the 
family of the } Towards. 3 BL Com. 68. 103; 3 
Steph. Com. (7 edit.) 335 n. 

EARLDOM. —The seigniory of an earl; 
the title and dignity of an earl. 

EARLES-PENNY. —Money given in part 
payment. See Earnest. 

EARMARK. —Property is said to be 
earmarked when it can be identified or 
distinguished from other property of the 
same nature. The term is chiefly used in 
respect of money, which differs from most 
other things in being rarely capable of 
being earmarked. As a general rule 
“money has no earmark," (Whiteeomb v. 
Jacob, 1 Salk. 161, cited Ex parte Dale; In 
re West of England Bank, 11 Ch. D. 772; 
In re Hallett’s Estate, 13 Id. 696; and see 
Miller v. Race, 1 Sin. Lead. Cas. 526;) and, 
therefore, if a sum is paid to a banker and 
is mixed by him in the ordinary course of 
business with other money in his custody, 
that particular sum is incapable of being 
distinguished from the rest. But if money 
is received by a person for a special pur¬ 
pose, and is kept separate from his other 
money, or is invested in some property or 
security which can be identified, then the 
money is said to be earmarked, and can 
be “followed," i. e . claimed and recovered 
by the person entitled to it. The question 
is of importance in cases where the receiver 
of the money has become insolvent, for 
unless it is earmarked the person entitled 
to it can only share in the general assets 
instead of recovering the whole sum. See 
Clayton’s Case. 


EARNEST. — Giving an earnest or 
earnest money is a mode of signifying 
assent to a contract of sale or the like, by 
giving to the vendor a nominal sum as a 
token that the parties are in earnest oi 
have made up their minds. The express 
sion is chiefly of importance from the pro¬ 
visions of the statute of frauds making the 
giving of “something in earnest to bind 
the bargain" or in “part payment," one 
mode of dispensing with a written con¬ 
tract for the sale of goods for the price of 
$50 or upwards. (Sm. Merc. L. 499.) It 
must be an actual payment. Chit. Cont 
373. 

Earnest, (in statute of frauds, what is not) 
108 Mass. 54. 

- (to bind the bargain). 2 Bl. Com 

447. 

Earnest request, (in a will). 2 Cox Ch 
349,354. 

EARNINGS.— See Married Women’# 
Acts. 

Earnings, (what are not). 120 Mass. S4. 

- (not synonymous with “wages"b JO? 

Mass. 235, 236; 115 Id. 165, 167. 

Earnings of wife, (in married women\ 
acts). 4 C. P. D. 7. 

EAR-WITNESS.—One who attests or can 
attest anything as heard by himself. 

Earth, (defined). 75 N. Y. 65, 76. 

Earth and gravel, (in a statute). 120 
Mass. 177, 182. 

EASEMENT .— Norman-French : aisemcm 
(Loys. Inst. Cout. ? 291), from aise. convenience, accom¬ 
modation (seeGodley v. Frith, Yelv. 159;; Law Latin 
aisiamentum. 

I 1. Dominant, and servient tene¬ 
ments. —When A., the owner of a piece 
of land, has the right of compelling B., the 
owner of an adjoining piece of land, either 
to refrain from doing something on his 
(B.’s) land, or to allow A. do something 
on his (B.’s) land, then A. is said to have an 
easement over B.’s land. A. is called the 
“dominant owner," and his land, 
“dominant tenement." B. is called the 
“servient tenant," and his land, the “ser¬ 
vient tenement."* The two tenements 


*Gaie Easm. 5; Godd. Easm.; Wats. Comp, might not at one time be created in gross. Thus, 
Eq. 130. All modern cases and authors on the Bracton says: “Si autem sic consfijuta fuerit 
subject, from the Termes de la Ley downwards, servitus: tali et hseredibus suis, vel cui dare vel 
state so distinctly that there cannot be an ease- assignare voluerit, omnes tales per modnm con- 
ment in gross, i. e. unattached to a dominant stitutionis sive donationis admittuntur ad usum 
tenement, that 'he law may be considered as so successive.’’ (F. 53 a.) The cases and text-books 
settled. It is, ’ lowever, to say the least, open to are equally unanimous in asserting that an ease- 
ijuestion whether in English law an easement ment is a privilege which can only belong to an 
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mftv adjoin either horizontally, as in the 
majority of oases, or vertically, ns in the 
case of the owner of strata of minerals 
heinsr entitled to work them in such a 
manner as to let clown the surface of the 
land. Gale Easm. 'Jo. 

? 2. The following are the principal 
kinds of easements— 

(1) In respect of water. (See Water; 
Water-course.) (J) In respect of air. 
(See Air.) (3) In respect of light. (See 
Light.) (4) Rights of way. (See Way.) 
(5) Rights of support. (See Support.) (6) 
In respect to party-walls and fences (q. v.) 

I 3. Easements must be distinguished : 
^1) from rights of property or ownership 
(q. v.) ; (J) from profits a prender (q . v.) 
which are rights to the produce or profit 
of land, while easements only relate to the 
user of land; (3) from natural rights ( q . v.) 
such as the natural right to support (q. v .); 
(4) from licences (q.v.) which are personal, 
and confer no interest in the land. 

I 4. Affirmative, and negative, —As 

regards the servient owner, an easement 
is always negative, the obligation on him 
being either to suffer, or not to do some¬ 
thing. As regards the dominant owner, 
easements are divisible into affirmative 
and negative. An easement is affirmative 
when it entitles the dominant owner to 
make active use of the servient tenement, 
or to do some act which, in the absence 
of an easement, would be a nuisance or a 
trespass. The principal affirmative ease¬ 
ments are rights of way, the right to lead 
or discharge water over or on a neighbor's 
land, the right to use or affect the water 
of a natural stream in a manner not justi¬ 
fied by natural right (see Water ; Water¬ 
course), and the right to carry on an 
offensive trade. (Gale Easm. 23; Shelf. 
R. P. Stat. 7. See Legalization.) An 
easement is negative when it merely re¬ 
strains the servient owner from exercising 
an ordinary right of ownership over his 


land; such are the rights of light and air 
(q. v .), and the acquired right of support 
(q. v.) Gale Easm. 24. 

$ 5. Continuous. —Continuous ease¬ 
ments are those of which the enjoyment 
is or may he continual without the inter¬ 
ference of the person entitled, as in the 
case of an artificial water-course, or the 
right to light and air, as opposed to dis¬ 
continuous easements, such as rights of 
way. 

| 6. Apparent. —Apparent easements 
are those the existence of which appears 
from the construction or condition of one 
of the tenements, so as to be capable of 
being seen or known on inspection, such 
as a drain or artificial water-course. Gale 
Easm. 25, 100; Pyer v. Carter, 1 Hurlst. & 
N. 922. 

§ 7. Necessary, —Easements of neces¬ 
sity are those which are absolutely neces¬ 
sary for the enjoyment of a piece of land 
or building. Gale Easm. 96. 

\ 8. Disposition of owner of two 

tenements. —The distinction between 

these classes of easements is of import- 

♦ 

ance with reference to the rule that where 
the owner of a piece of land divides it, 
and conveys one part to a person without 
any stipulations on the subject, then the 
grantee becomes entitled by whal is 
sometimes called “ the disposition of the 
owner of two tenements,”* (1) to all 
continuous and apparent easements, i. e . 
to such easements as will enable him to 
enjoy the property in the same way as it 
is evident, from its condition, that the 
owner enjoyed it, and (2) to all easements 
of necessity. Thus, where the owner of 
land on which were some cattle-sheds, 
made an artificial water-course through 
another part of the land to supply them 
with water, and afterwards conveyed the 
cattle-sheds to another person, it was held 
that the grantee was entitled to the appar¬ 
ent and continuous easement of receiv- 


individual, and not to a class by virtue of a cus¬ 
tom. (Mounsey v. Ismay, 3 Hurlst. & C. 497, 
cited in Gale Easm. 5, n.) In Gateward’s Case 
(6 Co. 60 b), however, it was taken and agreed 
by the whole court, that * £ a custom that every 
inhabitant of such a town shall have a way over 
such land, either to the church or market, &c., 
that is good, for it is but an easement” (See] 
ako, Goodday v. Michell, Cro. Eliz. 441; Con¬ 


stable v . Nicholson, 14 Com. B. n. s. 230.) 
Hence, the right of the inhabitants of a place 
to walk, dance, or hold lawful sports on the land 
of another, is sometimes called an “ easement of 
recreation.” See Elt. Com. 283 et sey. 

*This phrase seems to have been invented by 
Mr. Gale (p. 97); it has been judicially adopteA 
See Leech v. Schweder, L. R. 9 Ch. 472. 
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ing water from the water-course on the 
grantor’s land. (Watts v. Nelson, L. R. 6 
Ch. 166, approving Pyer v. Carter, 1 Hurlst. 
& N, 922. See, also, Leech v. Schweder, L. 
R 9 Ch. 463.) But there is, in general, no 
corresponding implication in favor of the 
grantor, except so far as easements of 
necessity aie concerned. (Wheeldon v. 
Borrows, 12 Ch. D. 31.) So, if I have a 
field enclosed by my own land on all sides 
and I alien this field to another, he shall 
have a way to it over my land as an ease¬ 
ment of necessity, for without it he could 
not have any benefit of the field. 2 Rol. 
Abr.,Graunt Z. pi. 17,18, cited Gale Easm. 
133. 

g 9. Secondary easements. —In some 
cases an easement is accompanied by cer¬ 
tain rights which are necessary for its 
enjoyment, in which case it is called the 
“principal easement/’ and the accom¬ 
panying rights are called “ secondary 
easements.” Thus, a right of water-course 
includes the secondary easement of going 
on the servient tenement to clean and re¬ 
pair the channel. Bract. 232a, cited by Gale 
549 ; see Pomfret v. Ricroft, 1 Saund. 321. 

3 10. Creation, and extinguishment 
of easements. —Easements may be cre¬ 
ated—(1) by express grant, as where A. 
grants B. a right of way over A.’s land; 
(2) by implied grant, either on the princi¬ 
ple of the disposition of the owner of two 
tenements [supra, g 8), or on the principle 
that a man cannot derogate from his own 
grant (see Derogate, g 1), and (3) by pre¬ 
scription (q. v.) They may be extinguished 
—(1) by express release; (2) by implied 
release, namely, (a) by merger or unity of 
possession, which occurs when the two 
tenements become united in the owner¬ 
ship of one person; (b) by necessity, as 
where the owner of the dominant tene¬ 
ment does, or authorizes the owner of 
the servient tenement to do, an act which 
which necessarily prevents the future en¬ 
joyment of the easement; (c) by altera¬ 
tion of the dominant tenement, so as to 
make the easement inapplicable (see En¬ 
croachment; Light); (d) by non-user, 
evidencing an intention of abandoning the 
easement. Gale Easm. 578 et seq. 

g 11. Suspension of easement. —In 
*he case of a temporary or imperfect unity 


of possession, as where the owner of the 
dominant tenement acquires a lease of the 
servient tenement, the easement is only 
suspended and not extinguished, and re¬ 
vives when the unity of possession ceases. 
Gale Easm. 581. 

g 12. As to the protection of easements, 
see Disturbance, g 1. 

Easement, (defined). 53 Cal. 135; 11 Ill. 
194 ; 2 Barb. (N. Y.) 432, 435 ; 28 Id. 336, 340; 
18 N. Y. 109, 111; Ang. Waterc. 245 ; 3 Kent 
Com. 419. 

-(what is). 57 N. H. 504, 514; 24 

Wend. (N. Y.) 188 ; 1 Whart. (Pa.) 124; 5 Bam 
& C. 221; 9 Id. 95, 114. 

-(what is not). 3 Watts (Pa.) 240. 

-(a highway is). 1 Cow. (N. Y.) 238 

240. 

-(acquired by operation of law). 5 

Wheel. Am. C. L. 485, 486. 

- (conveyance of). 4 Wheel. Am. C 

L. 263. 

-(distinguished from “license”). 15 

Wend. (N. Y.) 380, 392; 4 Watts (Pa.) 223. 

- (distinguished from “ p'ofit & pren¬ 
dre”). 70 N. Y. 419, 421. 

- (is not destroyed by a sale of a part of 

the estate to which it is appurtenant). 3 Paige 
(N. Y.) 254. 

-(of turnpike company, on the land 

over which the road is located). 9 Pick. (Mass.) 
109. 

- (what words appropriate to revive, in 

a grant). 2 Nev. & M. 517. 

- (will pass by a grant of the land). 10 

Pick. (Mass.) 138, 141. 

Easement, perpetual, (what is). 5 Mass. 
164. 

Easements, (appendant, and in gross). 19 
Ill. 564. 

EAST INDIA COMPANY.— This com¬ 
pany was originally established for prosecuting 
the trade between England and India, which 
they acquired a right to carry on exclusively. 
Since the middle of the last century, however, 
the company’s political allairs have become of 
more importance than tlieir commerce. ^ For a 
list of the various acts of the English legislature 
relating to British India and subjects connected 
therewith, see Biddle’s Table of Statutes and 
Supplement.— Wharton. 

EASTER.—A feast of the Christian 
church held in memory of our Saviour’s 
resurrection. The Greeks and Latins call 
it pascha [passover], to which Jewish feast 
our Easter answers. This feast has been 
annually celebrated since the time of the 
apostles, and is one of the most important 
festivals in the Christian calendar, being 
that which regulates and determines the 
times of all the other movable feasts. 
EncycL Lond . 
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EASTER-OFFERINGS, or EAST- 
ER-DUES.— Small sums of money paid to the 
parochial clergy by the parishioners at Easter, 
as a compensation lor pei*sonal tithes, or tlie 
lithe for personal labor. 2 and 3 Ed tv. IV. c. 
13; 2 and 3 Viet. c. 02, { 9. 

EASTER TERM. —One of the four terms 
of the English courts. It was formerly called a 
movable term, but afterwards fixed, beginning 
on the loth of April and ending on the 8th of 
Mav iu every year. See 11 Geo. IV. and 1 
Will. IV. c. 70, l 6; I Will. IV. c. 3, \ 3. 

EASTERLING. —A coin struck by Rich¬ 
ard II., which is supposed to have given rise to 
the name of sterling, as applied to English 
money.— TJ7iarto>t. 

Easterly, (defined). 32 Cal. 219. 

EASTINUS. —An easterly coast or country. 

EAT INDE SINE DIE. —Words used 
on the acquittal of a defendant, that “ he may 
go thence without a day,” i. e. be dismissed 
without any further continuance or adjourn¬ 
ment. 

Eating-house, (what is not). 73 N. C. 252, 
254. 

EAVES-DROPPERS. —Persons who 
listen under walls or windows, or the eaves of a 
house, to hearken after discourse, and thereupon 
to frame slanderous and mischievous tales. (4 
Bl. Com. 168.) In English law they are a com¬ 
mon nuisance, and punishable by fine and finding 
sureties for good behavior. 2 Hawk. P. C. c. 10, 
i 5S. 

EBDOMADARIUS. —An officer in the 
cathedral churches who supervised the regular 
performance of divine service and prescribed 
the particular duties of each person in the choir. 

EBEREMORTH — EBEREMORS— 
EBERE-MURDER.— See Aberemurder. 

Ecoe modo mirum, quod fcBmina 
fert breve regie, non nominando 
virum conjunetum robore legie (Co. 
Litt. 132b): Behold, indeed, a wonder! that a 
woman has the king’s writ without naming her 
husband who by law is united to her. 

Eccentricity, (described). Shelf. Lun. 
48-51. 

ECCH Y MOSIS. —In medical jurispru¬ 
dence, an appearance of livid spots on the skin, 
occasioned by an extravasation of the blood 
from a vein between the flesh and skin. It is 
in fact an effusion or spreading of blood into the 
cellular tissue, produced by violent contusion; 
it is sometimes extended to a considerable dis¬ 
tance beyond the seat of the injury.— Wharton. 

ECCLESIA.—A church; an assembly; a 
parsonage. * 


Eoolesia eoclesice deoimae solver© 
non debet (Cro. Eliz. 479) : A church ought 
not to pay tithes to a church. 

Ecclesia est domus mansionalis 
Omnipotentis Dei (2 Inst. 164): The 
church is the mansion house of the Omnipotent 
God. 

Ecclesia est infra setatem et in 
custodia domini regie, qui tenetur 
jura et haereditates ejusdem manu 
tenere et defendere (11 Co. 49) : The 
church is under age, and in the custody of the 
king, who is bound to uphold and defend its 
rights and inheritances. 

Ecclesia fungitur vice minoris; 
meliorem conditionem suam facere 
potest, deteriorem nequaquam (Co. 
Litt. 341): The church enjoys the privilege 
of a minor; it can make its own condition better, 
but not worse. 

Ecclesia non moritur (2 Inst. 3): The 
church does not die. 

Ecclesiae magis favendum est quam 
personae (Godolp. Rep. Can. 172) : The 
church is to be more favored than the parson. 

ECCLESIAE SCULPTTJRA. — The 
image or sculpture of a church in ancient times 
was often cut out or cast in plate or other metal, 
and preserved as a religious treasure or relic, 
and to perpetuate the memory of some famous 
churches.— Jacob. 

ECCLESIARCH.—The ruler of a church. 

ECCLESIASTIC, or ECCLESI¬ 
ASTICAL. —Something belonging to or 
set apart for the church, as distinguished 
from “civil” or “secular,” with regard to 
the world.— Wharton. 

ECCLESIASTICAL AUTHORI¬ 
TIES.—In England, the clergy, under the 
sovereign, as temporal head of the church, set 
apart from the rest of the people or laity, iu 
order to superintend the public worship of God 
and the other ceremonies of religion, and to 
administer spiritual counsel and instruction. 
The several orders of the clergy are—(1) Arch¬ 
bishops and bishops. (2) Deans and chapters. 
(3) Archdeacons. (4) Rural deans. (5) Par¬ 
sons (under whom are included appropriators) 
and vicars. (6) Curates. Church wardens or 
sidesmen, and parisn clerks and sextons, inas¬ 
much as their duties are connected with the 
church, may be considered to be a species of 
ecclesiastical authorities.— Wharton. 

ECCLESIASTICAL BENEFICE.— 

See Advowson ; Benefice. 

ECCLESIASTICAL COMMISSION¬ 
ERS.—Commissioners established by statute, 
in England, principally for the purpose of pre¬ 
paring schemes for the improvement of the 
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ecclesiastical 6ysteru, especially as to the equal¬ 
ization of the revenues and duties of the various 
dioceses, and to provide for the cure of souls in 
parishes where assistance was required. Several 
of such schemes have been given effect to by 
orders in council. By later acts a fund has been 
vested in the commissioners to enable them to 
make provision for the cure of souls in populous 
districts, and provision is accordingly made for 
the creation of ecclesiastical districts and par¬ 
ishes, and the appointment of ministers therein. 
Phillim. Ecc. L. 2090; 2 Steph. Com. 748; 
Stats. 6 and 7 Will. IV. c. 77 ; 13 and 14 Viet, 
c. 94; 29 and 30 Viet. c. Ill, &c., &c. See 
Parish. 

ECCLESIASTICAL CORPORA¬ 
TIONS.—Corporations created for the further¬ 
ance of religion, and for the perpetuation of the 
rights of the church, the ruembei'S of which are 
exclusively spiritual persons. They are of two 
kinds: (1) corporations sole, i. e. bishops, certain 
deans, parsons and vicars; and (2) corporations 
aggregate, i . e . deans and chapters, and formerly 
prior and convent, abbot and monks, and the 
like. (1 Bl. Com. 470.) Such corporations are 
called “religious corporations,” or “religious 
societies,” in the United States. 

ECCLESIASTICAL COURTS. — 

Courts which, in England, have jurisdiction 
only in ecclesiastical matters. They are (1) the 
two provincial courts of Canterbury and York, 
and (2) the diocesan courts of each diocese. ( See 
the titles). There are also various other courts 
which are either obsolete or are not strictly judi¬ 
cial tribunals, such are the Courts of Audience, 
the Court of the Vicar-General, of the Master 
of the Faculties (see Faculty), &c. The Privy 
Council is the supreme Court of Appeal in eccle¬ 
siastical matters. Phillim. Ecc. L. 1201; 3 
Steph. Com. 301; Martin v. Mackonochie, 4 Q. 
B. D. 760, 783. 

Ecclesiastical courts, (what are). 6 Q,. 
B. D. 439, 446 et seq. 

ECCLESIASTICAL LAW.—In Eng¬ 
lish law, that part of the law which relates to 
the ministrations and governments, rights and 
obligations of the church established in the 
State, i. e. of the Church of England. (Pliillim. 
Ecc. L. 12 ; 2 Steph. Com. 659.) It is derived 
from constitutions of synods and councils of the 
church, from canons of convocation, from usage 
and from acts of parliament. (Phillim. 19.) 
Public ecclesiastical law determines the author¬ 
ity of the church and those who govern it, and 
is both internal and external, the former being 
concerned with the constitution of the church 
relatively to the members of it, and the latter 
with the relations of the church to the State and 
religious bodies not directly connected with her¬ 
self. Id . 12. See Advowson; Appropria¬ 
tion; Bishop; Church Warden; Diocese; 
Rector; Tithes; Title; Vicar: Visita¬ 
tion. 

EGDICUS.—An attorney or proctor of & 
corporation; a recorder. 


ECHANTILLON.—In French law, one 
of the two parts or pieces of a wooden tally. 
That in possession of the debtor is properly 
called the “tallv,” the other echantillon . (Poth. 
Obi. pt. 4, cli. 1, Art. II., \ 8.)— BurrilL 

ECHEVIN.—In French law, a municipal 
officer corresponding with “ alderman ” oi 
“ burgess,” and having in some instances a civil 
jurisdiction in certain causes of trifling import¬ 
ance. (Meredith’s Erner. Ins. 43 n.) — BurrilL 

Eclectic practice of medicine, (distin¬ 
guished from “ allopathic ”). 34 Conn. 452,453. 

ECUMENICAL.—General, universal; as 
an ecumenical council. 

Ecumenical council, (defined). 41 How. 
(N. Y.) Pr. 302, 344. 

EDDERBRECHE.—In Saxon law, the 
offence of hedge-breaking. 

EDESTIA.—In old records, buildings 

EDIA.—Ease; aid or help.— Cowell. 

EDICT .— Latin: edictum. 

A proclamation, command, or prohibi¬ 
tion ; a law promulgated by the sovereign. 

EDICTAL CITATION.—In Scotch law, 
a citation published by posting. It is used 
against foreigners having lands within the king¬ 
dom, and against non-resident natives.— Bell 
Diet . 

EDICTUM.—An edict ( q . v.) 

EDICTUM PERPETUUM .—A compi¬ 
lation of all the edicts of the Roman law, in 
fifty books, by Julian us, during the time of the 
emperor Adrian. A portion of this compilation 
is cited in the Digest. 

EDICTUM THEODORICI. —This is 
the first collection of law that was made after 
the downfall of the Roman power in Italy. It 
was promulgated by Theodoric, king of the 
Ostrogoths, at Rome, in A. D. 500. It consists 
of 154 chapters, in which we recognize parts 
taken from the Code and Novell® of Theodosius, 
from the Codices Gregorianus and Hermoge- 
nianus, and the Sententiae of Paulus. The edict 
was doubtless drawn up by Roman writers, but 
the original sources are more disfigured and 
altered than in any other compilation. Thus 
collection of law was intended to apply both yi 
the Goths and the Romans, so far as its provis¬ 
ions went; but when it made no alteration m 
the Gothic law, that law was still to be in force. 
(Savigny, Geschichte des R. R., &c.) 

Editor, (defined). 5 Otto (U. S.) 714, i 21. 

EDITUS. —In old English law, put forth or 
promulgated, when speaking of the passage of a 
statute ; and brought forth, or bom, when speak¬ 
ing of the birth of a child. 
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Edita TK. (in statute relating to guardians). 
6 Hoisk. ^Tonn.l 395. 

Educate and bring up my granddaugh¬ 
ter, (in a will). 10 Pick. (Mass.) 507. 

Educate tiieir eldest son, (in a will). 2 
Over 120 b. 

EDUCATION ACTS. — The principal 
English statutes on the subject of education are 
the Elementary Education Acts, 1870 and 1873, 
directed towards the provision of public ele¬ 
mentary schools in districts where there is insuf- 
ticient accommodation for the purpose, and 
making attendance at school obligatory. These 
enactments are carried out (under the superin¬ 
tendence of the education department of the 
privy council) by school boards elected by the j 
rate-payers of each district, and having the power : 
of levying an education rate. (3 Steph. Com. 93 
i 7 seq. i ,8<v\ ei/so, the Public Schools Act, 1868, 
and the Endowed Schools Acts, 1869 and 1873, 
which deal with higher education (Id. 97 et 
seq.'-, and the Reformatory Schools Act, 1866, 
and the Industrial Schools Act, 1S66, for the 
reformation and useful training of juvenile 
offenders. Id. 10S et seq. 

Education of grandchildren, (in a will). 

5 Harr. & J. (Md.) 430. 

EFFECT. —The result or consequence 
of a cause producing it. The effect of a 
contract, deed or law is its operation. 

Effect, (prosecuting suit with). 1 Johns. 
(N. Y.) Cas. 23; 3 Wend. (N. Y.) 54, 61; 1 
Pick. (Mass.) 284, 286 ; 11 Id. 143,144; 5 Barn. 

6 C. 284; 1 Bos. & P. 410; 2 Brod. & B. 107 ; 
Carth. 248,519; 8 Dowl. & Ry. 72; 12 East 
585 : 12 Mod. 380 ; 4 Moo. 606. 

-(distinguished from “faith and cred¬ 
it”). 17 Mass. 514, 545. 

Effect and without delay, (in a replevin 
bond). 2 Nev. & M. 703. 

Effect following, (in a statute). 4 T. R. 
767, 769. 

-(in an indictment). 1 Chit. Cr. L. 

233. 

Effect, to that, (in justification of slan¬ 
der). 2 East 426. 

EFFECTS.—Property; goods and 
chattels ; movables, including fixtures. 7 
Taunt. 188. 

Effects, (defined). 6 How. (U. S.) 301. 
321. 

-(what are). 1 Bos. & P. N. R. 1; 2 

Yes. & B. 240. 

- (bills of exchange and promissory 

notes are). 3 Minn. 389, 404. 

- (does not include “land”). 2 Mau. & 

Sel. 448; 15 Mees. & W. 450, 

- fequivalent to “ property or “ worldly 

substance”). 15 Ves. 500, 507. 

-(exchequer bills are). 1 Russ. & R. 

C. C. 67. 

- (in a deed or contract, includes “fix¬ 
tures”). 1 Chit. Gen. Pr. 90. 


Effects, (in a devise). 1 East 33. 

-(in a will). 14 How. (U. S.) 400, 420* 

3 Binn. (Pa.) 476, 494; 1 Yeates (Pa.) 100,101; 

14 Am. Dec. 577 6 Barn. & C. 512; 3 Bro. 

P. C. 388; Cowp. 299; 11 East 290, 296; 15 Id. 
394; L. R. 2 P. & D. 102; 1 Russ. 276, 280, 

479 ; 13 Ves. 39; 15 Id, 507 ; 4 Com. Dig. 154 ; 

8 Id. 472; 8 Petersd. Abr. 157; Ward Leg. 209 

-(in attachment law). 7 Fed. Rep. 361. 

- (in its primary meaning does not em¬ 
brace “real estate”). 2 Pres. Est. 168. 

-(includes “ choses in action”). 2 

Watts (Pa.) 61, 65. 

-(includes “ real property”). 1 N. Y. 

Rev. Stat. [599] l 64. 

-(includes “ship at sea”). 1 Hill (S. 

C.) 155. 

-(synonymous with “personal estate”). 

5 Madd. Cli. 69, 72. 

-(synonymous with “property”). 16 

East 221. 

-— (synonymous with “substance”). 9 

Serg. & R. (Pa.) 434, 445. 

- (synonymous with “ worldly sub¬ 
stance”). 1 Cowp. 299, 304. 

Effects, axl and singular my, (in a 
devise). 2 Mau. & Sel. 448. 

Effects, all my, (in a will). 4 Rawle 
(Pa.) 75, 81; 11 Ves. 205, 207. 

Effects, all the rest, residue and 
remainder of, (in a will). 3 East 516. 

Effects and credits, (meaning of). 65 
Me. 301. 

Effects, both real and personal, (in a 
will). Cowp. 299. 

Effects, goods and credits, (in a statute;. 
3 Mass. 289, 291. 

Effects, household, (in a will). 1 Sim. & 
S. 189. 

Effects, other, (in a will). 15 Ves. 320, 
326, 507. 

Effects, stock, books and book debts, 
(in an assignment). I Cromp. M. & R. 48. 

Effects upon my farm, (in a will). 5 
Barn. & Aid. 18. 

Effectual attachment, (in a statute). 106 
Mass. 217, 222. 

Effectually rebuilding and repairing, 
(in a will). 2 Barn. & Ad. 896. 

Effectus sequitur causam (Wing. 

226): The effect follows the cause. 

EFFEERERES.— See Affeerors. 

EFFLUXION OF TIME.—When 
this phrase is used in leases, conveyances, 
and other like deeds, or in agreements 
expressed in simple writing, it indicates 
the conclusion or expiration of an agreed 
term of years specified in the deed or 
writing, such conclusion or expiration 
arising in the natural course of events, in 
contradistinction to the determination of 
the term by the acts of the parties or by 
some unexpected or unusual incident or 
other sudden event.— Brown . 
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EFFORCIALITER.—Forcibly ; applied 
to military force. 

EFFRACTION.—A breach made by force. 

EFFRACTOR.—One that breaks through; 
a burglar.— Cowell . Prison breakers.— Spel. Gloss . 

EFFUSIO SANGUINIS.—The mulct, 
fine, or penalty imposed by the old English 
laws for the shedding of blood, which the king 
granted to many lords of manors. See Blood- 
wit. 

EFTERS.—In Saxon law, ways, walks, or 
hedges.— Blount . 

EGALITY.—Owelty ( q . t».) Co. Litt. 169 a. 

EG-ISTMENT. —See Agistment. 

EGRESS and REGRESS. — See Free 
Entry, Egress and Regress. 

EGYPTIANS.—Commonly called “ Gyp¬ 
sies,” are counterfeit rogues, Welsh or English, 
that disguise themselves in speech and apparel, 
and wander up and down the country, pretend¬ 
ing to have skill in telling fortunes, and to 
deceive the common people, but live chiefly by 
filching and stealing, and, therefore, the Stats, of 
1 and 2 Mar. c. 4, and 5 Eliz. c. 20, were made 
to punish such as felons if they departed not 
the realm or continued to a month.— Termes de 
la Ley. 

Ei incumbit probatio, qui dicit, non 
qui negat: cum per rerum naturam 
factum negantis probatio nulla sit 
(Dig. 22, 3, 2): The proof lies upon him who 
affirms, not upon him who denies: since, by the 
nature of things, he who denies a fact cannot 
produce any proof. Thus, if in an action on a 
promissory note the defendant denied that he 
made the note, the burden of proof would lie 
on the plaintiff. But, if the defendant pleaded 
that he had paid the note, then the affirmative 
would be on him. Sm. Act. 156 ; Best Ev. 371. 

Ei nihil turpe, cui nihil satis (4 Inst. 
53): To whom nothing is sufficient, to him 
nothing is base. 

EIA, or EY.—An island.— Cowell . 

EIGNE.— See Bastard Eigne; Muli■:. 

EIEL.—In the Scotch law, an addition to a 
reversion; an additional loan to a wadsetter (or 
mortgagor), who is the reversioner of the mort¬ 
gaged estate; also, an addition to a testament; 
an addition to an inventory made up by an 
executor. 

EINECIA. — Eldership. See Esnecy. 

EIRE. —See Eyre. 

Eiedem modis dissolvitur obligatio 
qusB nascitur ex contractu, vel quasi, 
quibus contrabitur : An obligation grow¬ 


ing out of a contract or quasi contract, is dis* 
solved in the same ways as those in which it is 
contracted. 

EISNE.—The eldest. 

EISNETIA.—The portion or share of the 
eldest son.— Termes de la Ley. 

Either, (in a contract). 59 Ill. 87. 

-(in a will). 2 Serg. & R. (Pa.) 59, 64. 

-- (means both, as well as the choice of 

one of two things). 59 Ill. 87, 89. 

Either of their heirs, (in a bond). Cro. 
Jac. 322. 

Either of them, (in a covenant). 2 Burr. 

119 °. 

Either of them die without issue, (in a 
will). 2 Cro. 695. 

EJECTA.—A woman ravished or deflow* 
ered, or cast forth from the virtuous.— Blount . 

EJECTION.—A turning out of posses¬ 
sion. 3 Bl. Com. 199. 

EJECTIONE CUSTODL£E.— See De 

Ejectione Custody. 

EJECTIONE FIRMiE.— See De Ejec¬ 
tions Firm^. 

EJECTMENT.— 

I 1. An action brought for recovering 
land from a person wrongfully in posses¬ 
sion of it. Now, such an action is called, 
in England and in the code States, “an 
action for the recovery of land,” as to 
which, see Recovery. 

I 2. The action of ejectment was origin¬ 
ally a complicated proceeding, resting on 
several fictions. It was devised to escape 
from the still greater intricacies of real 
actions, which were the proper mode of 
trying questions of title to the freehold of 
land, while ejectment was available only 
for persons entitled to the possession of 
land under a lease or other chattel interest. 
To adapt the remedy to questions of free¬ 
hold title two fictions were introduced — 
one, an imaginary lease by the real plain¬ 
tiff (the freeholder) to an imaginary “John 
Doe” (the nominal plaintiff); and the 
other, an imaginary ouster of John Doe 
by “Richard Roe,” the nominal defendant, 
commonly known as the “casual ejector. 
The person really in possession of the land 
was then allowed to defend the action on 
condition that he admitted the tiuth of 
these fictions and relied only on his title 
as a defence. Ad. Eject. 1-16; First Rep. 
C. L. P. Comm. 54 et sea . 
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{ 8. The C. L. P. Act, 1852, abolished 
these fictions in England and made the 
action of ejectment similar to other ac¬ 
tions. (Smith Ac. (11 edit.) 405 et seq .) 
These fictions have also been abolished in 
.he several States. See Habere Facias 
Possessionem ; Writ of Restitution. Also , 
Deserted Premises ; Landlord and Ten¬ 
ant ; Writ of Possession. 

* 4. Ejectment in county court.—In 
England, where the yearly value or rent of the 
land to be recovered does not exceed <£20, an 
action of ejectment may be brought in the county 
court of tiie district, (County Courts Act, 1867, 
i 11 et seq.; Woodf. Land. & T. 777,) unless it 
is a case in which an action lies under the 
County Courts Act, 1856. County Courts Rules, 
1877, xxxvii. 2, 25. 

Ejectment, (against whom must be brought). 
28 Cal. 534. 

-(when it will lie). 9 Cal. 268, 270; 

24 Id. 192. 

Ejectment bill, (defined). 1 Sax. (N. J.) 
346. 

EJECTUM.—That which is thrown up by 
the sea. (1 Pet. (U. S.) Adm. App. XLlII.) 
Also, jetsam, wreck, &c. 

Ejidos, (synonymous with “commons”). 15 
Cal. 530, 554. 

EJTJRATION.—Renouncing or resigning 
one's place.— Encycl . Loud . 

Ejus est interpretari cujus ©st con- 
dere: It is his to interpret whose it is to 
enact. 

Ejus est nolle, qui potest velle (D. 50, 
7, 3 j: He who can consent may withhold con¬ 
sent. 

Ejus est periculum cujus est domin¬ 
ium aut commodum: He who has the 
dominion or advantage has the risk. 

Ejus nulla culpa est cui parere ne- 
cess© sit (D. 17, 50, 169): He is not in any 
fault who is bound to obey. 

EJUSDEM GENERIS. —Of the 

same kind or nature. It is a rule of legal 
construction that general words following 
an enumeration of particulars are to have 
their generality limited by reference to the 
preceding particular enumeration, and to 
be construed a a including only all other 
articles of the like nature and quality. 
See an example of this construction in 
Elliott v. Bishop, 10 Exch. 4, 96; 11 Id. 
113. 

EL ABOR ATUS.—Property which is the 
acquisition of labor.— Spel . Gloss. 


ELDER TITLE.—A title older in 
point of existence coming simultaneously 
into operation with a title of younger ori¬ 
gin, is called the “ elder title,” and pre¬ 
vails. 

Eldest issue, male, (in a will). 7 Co. 41 b, 
1 Cro. 40. 

Eldest son, (in a will). 12 Ch. D. 170; L. 
R. 4 H. L. 43 ; L. R. 7 H. L. 634; 13 Sim. 33 ; 
3 Swanst. 328, 336 ; 8 Taunt. 468. 

Elected, (defined). 5 Nev. Ill, 121. 

-(when one is not). 23 Mich. 341. 

Elected for the year ensuing, (con¬ 
strued). 6 Conn. 428. 

Electio est interna libera et spon¬ 
tanea separatio unius rei ab alia, sine 
compulsion©, consistens in animo et 
voluntate (Dyer 281): Election is an internal, 
free and spontaneous separation of one thing 
from another, without compulsion, consisting in 
intention and will. 

Electio semel facta, et placitum 
testatum non patitur regressum (Co. 
Litt. 146): Election once made, and plea wit¬ 
nessed, suffers not a recall. 

ELECTION is (1) the right, and (2) 
the act, of choosing. The term is applied 
both to rights and liabilities. “If I give 
unto you one of my horses in my stable, 
there you shall have the election, for you 
shall be the first ftgent by taking or seizure 
of one of them.” Co. Litt. 145 a. 

$ 2. Equitable doctrine of election. 
—The equitable doctrine of election is 
founded on the principle that there is an 
implied condition, that he who accepts a 
benefit under an instrument must adopt 
the whole of it, conforming with all its 
provisions and renouncing every right in¬ 
consistent with them. (1 White & T. Lead. 
Cas. 311; notes to Noys v. Mordaunt, 2 
Vern. 581, and Streatfield v. Streatfield, 
Cas. t. Talbot 176.) Thus, suppose A. by 
will or deed gives to B. property belonging 
to C., and by the same instrument gives 
other property belonging to himself to C., 
a court of equity will hold C. to be entitled 
to the gift made to him by A., only upon 
the implied condition of renouncing his 
own property in favor of B. He is there¬ 
fore put to his election, whether lie will 
take under the instrument, i. e. take the 
property given him by A., and give up hia 
own property to B., or against the instru¬ 
ment, i. e. retain his own property, and 
either forfeit the property given him by 
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A. , or take it and make compensation to 

B. for the value of his (C.’s) own property 
which he has retained. 1 White & T. Lead. 
Cas. 312; Haynes Eq. 293; Snell Eq. 169; 
Wats. Comp. 156; Pickersgill v. Rodger, 
5 Ch. D. 173. 

2 3. In civil practice.— The selection 
of several remedies or forms of action 
allowed by law. 

2 4. In criminal law. —Where the 
defendant is charged in different counts 
of an indictment with different offences of 
the same class, and no motion to quash 
has been made before trial, the court may, 
at the trial, order the prosecuting officer 
to elect upon which count to base the 
prosecution, unless the several offences 
charged are but parts of one continuous 
transaction. 

2 5. To office. — Election is also the 
operation of choosing a representative, 
officer, &c., such as a member of congress 
or parliament, director, or the like. So a 
bishop is elected by the chapter of the 
cathedral by virtue of a conge d'elire ( q . v.) 
As to election of guardian by an infant, 
we Guardian. 

Election, (distinguished from “ appoint¬ 
ment ”). 3 Mete. (Ky.) 210. 

-(in a statute). 54 Ala. 205. 

ELECTION AUDITORS.—Officers an¬ 
nually appointed, in England, to whom was 
committed the duty of taking and publishing 
the account of all expenses incurred at parlia¬ 
mentary elections. (See 17 and 18 Viet. c. 102, 
\\ 18, 26-28.) But these sections have been 
repealed by the 26 Viet. c. 29, which throws the 
duty of preparing the accounts on the declared 
agent of the candidate, and the duty of publish¬ 
ing an abstract of it on the returning officer. 

Election district, (defined). 41 Pa. St. 
403. 

ELECTION JUDGES.—Judges of the 
English High Court selected in pursuance of the 
31 and 32 Viet. c. 125, 2 11, and Jud. Act, 1873, 

\ 38, for the trial of election petitions. 

Election officer, (in a penal statute). 2 
Dill. (U. S.) 219. 

ELECTION PETITIONS.—Petitions for 
inquiry into the validity of elections of members 
of parliament, when it iB alleged that the return 
of a member is invalid for bribery or any other 
reason. These petitions are heard by a judge 
of one of the Common Law Divisions of the 
High Court. Parliamentary Elections Act, 
1868 ; 'Judicature Act, 1873, \ 38, 


Electiones flant rite et liber© sine 
interruptione aliqua (2 Inst. 169): Let 
elections be made rightly and freely, without 
any interruption. 

ELECTOR.—He that has a vote in the 
choice of any officer ; a constituent; also 
the title of certain German princes who 
formerly had a voice in the election of the 
German Emperors. 

Electors, (synonymous with “voters”)- 9 
N. W. Rep. 791. 

ELECTORS OF PRESIDENT.- 

Persons chosen by the people at a so- 
called “presidential election,” to elect a 
president and vice-president of the United 
States. 

Electors of the county, (who are). 10 
Minn. 107, 123. 

Electrotypes, (in a fire policy). 13 Chic. 
L. N. 417. 

ELEEMOSYNA.—Alms.— Cowell. 

ELEEMOSYNA REGIS, and ELEE¬ 
MOSYNA ARATRI, or CARIJCA- 
RUM.—A penny which King Ethel red or¬ 
dered to be paid for every plough in England 
towards the support of the poor. 

ELEEMOSYNjE,—P ossessions belonging 
to the church.— Blount . 

ELEEMOSYNARIA.—The place in a 
religious house where the common alms were 
deposited, and thence by the almoner distributed 
to the poor.— Cowell. 

ELEEMOSYNARIUS. — The almoner 
or peculiar officer who received the rents and 
gifts, >and in due method distributed them to 
pious and charitable uses.— Cowell. 

ELEEMOSYNARY. — See Charity, 

2 2; Corporation, 2 5. 

Eleemosynary corporations, (defined). 

8 N. Y. 525, 533; 1 Bl. Com. 471. 

- (what are). 8 Wheat. (U. S.) 464, 

480. 

- (distinguished from u civil”). 5 

Wheat. (U. S.) 518, 660. 

ELEGANTER.—A civil law term for 
“ accurately.” 

ELEGIT.—A writ of execution by which a 
judgment creditor may, in England, and (in a 
modified form) in two or three of the United 
States, obtain possession of his debtors chattels 
in satisfaction of the debt wholly or pro tanto; 
if they are not sufficient, he may also obtain 
possession of the debtor’s land, and hold it until 
tihe debt is satisfied, either out of the rents and 
profits, or otherwise. By Stat. West. 2 (13 
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Edw. 1) o, IS, where a debt is recovered or 
acknowledged in the King’s Court or damages 
awarded, it shall he in the election of the plain- 
till! either to have a fieri facias to the sheriff to 
levy the debt i ^v Fieri Facias), or that the 
sheriff shall deliver to him all the chattels of 
the debtor (saving only his oxen and beasts of 
the plough), and the one-half of his land, until 
the debt be levied upon a reasonable price or 
extent. From the election given to the plain¬ 
tiff by this statute, and from the entry of the 
award of this execution on the roll, “quod elegit 
sibi ixecutitmoUy 1 the writ of elegit derives its 
name. (Chit. Gen. Pr. 0S3; Co, Litt. 289b.) A 
creditor who lias sued out the writ is called an 
"elegit creditor.” 

r '2. Bv Stat. 1 and 2 Viet. c. 110, the remedy 
by writ of elegit was extended to the whole of 
the debtor’s land, including copyholds and lands 
over which he has an absolute power of disposi¬ 
tion u\ a. by appointment). The Statute of 
Frauds had made it applicable to trust estates. 

' 3. In executing this writ, the sheriff first 
seizes the chattels and land, and then impanels 
a jury to inquire as to their respective values. 
If the chattels are sufficient to satisfy the debt, 
he delivers them to the execution creditor; if 
they are not sufficient, he also delivers legal 
-not actual) possession of the lands to the cred¬ 
itor; if the latter cannot otherwise obtain actual 
possession, he must bring an action of ejectment. 
iMn. Ac. 199. While the creditor holds the 
lands he is called “tenant, by elegit,” and has a 
chattel interest in them (Co. Litt. 42a; see 
Chattels) ; he may obtain an order for the 
sale of the debtor’s interest in them bv present¬ 
ing a petition to the High Court in the Chan¬ 
cery Division. Stat. 27 and 28 Yict. c. 112. 
See Extent ; Inquisition ; Possession ; Scire 
Facias. 

£4. The writ of elegit is a clumsy and incon¬ 
venient remedy, and was formerly never used, 
except where the execution creditor desired to 
seize the debtor’s land. Of late years the writ 
has come into use in England for seizing chat¬ 
tels, because suffering the execution of a writ of 
elegit is not an act of bankruptcy on the part off 
the debtor, as is the case with a writ of fi. fa ., 
where the chattels are sold for £50 or upwards! 
Ex parte Abbott, 15 Ch. D. 447. See Act of 
Bankruptcy. 

ELF-ARRO'W’S.—Flint stones sharpened 
of each side in shape of arrow-heads; made use 
of in war by the ancients Britains, of which 
several have been found in England, and greater 
plenty in Scotland, where, it is said, the common 
people imagine they drop from the clouds.— 
Jacob. 


Eligible to office, (defined), 
32/. 


15 Ind. 


-(in a State constitution) 

3 Nev. 566. 


15 Cal. 117; 


E LIM INATION.—The act of banishing 
or turning out of doors; rejection. 


ELENGUATION.—The p unishm ent 
cutting out the tongue. 


of 


ELISORS, or ESLIORS.— French: dire, 
to choose. 

Persons appointed to return a jury for the 
trial of an action when the jury returned by tne 
sheriff and that returned by tlie coroner have 
been successively challenged to the array for 
partiality or default. (See Challenge.) No 
challenge to the array can be made against a 
jury returned by elisors. The proceeding, how¬ 
ever, is practically obsolete. Co. Litt. 158 a; 3 
Bl. Com. 354. 

ELL.—A measure of length, answering to 
the modern yard. 1 Bl. Com. 275. 

ELOQIUM.—In the civil law, a will or 
testament. 

ELOIGN. —To remove. See Elongata; 
Elongavit. 

ELOIGNMENT.—Removal; sending to a 
distant place. 

ELONGATA.—Where goods taken in 
distress and replevied are directed to be returned 
to the distrainor by a writ of delivery or de 
retorno habendo y and the sheriff finds that they 
have been eloigned, i. e. removed to places 
unknown, he makes a return to that effect, called 
a return of elongata. It is rare in practice. 
Woodf. Land. & T. 481. See Capias in With¬ 
ernam ; De Retorno Habendo ; Replevin. 

ELONGATUS.— A return to a writ de 
honline replegiando , that the man was out of the 
sheriff’s jurisdiction, whereupon a process was 
issued, called a “capias in withernam ,” to im¬ 
prison the defendant himself without bail or 
mainprize, until he produced him. 

ELONGAVIT.—In England, where in a 
proceeding by foreign attachment the plaintiff 
has obtained judgment of appraisement, but by 
reason of some act of the garnishee the goods 
cannot be appraised, (as where lie has removed 
them from the city, or has sold them, Ac.,) the 
serjeant-at-mace returns that the garnishee has 
eloigned them, i. c. removed them out of the 
jurisdiction, and on this return (called an 
“ elongavit”) judgment is given for the plaintiff 
that an inquiry be made of the goods eloigned; 
this inquiry is set down for trial and the assess¬ 
ment is made by a jury after the manner of 
ordinary issues. (Brand. For. Att. 124.) The 
proceedings on the inquiry are also sometimes 
called the “ elongavit.” See Foreign Attach¬ 
ment ; Judgment. 

ELOPEMENT.—Elopement is when a 
married woman departs from her husband and 
dwells with an adulterer, for which, without 
voluntary reconcilement to her husband, she 
Bhall lose her dower, by the Statute of West. ? 
c. 34.— Termes de la Ley. 

Elsewhere, (defined). 1 Vern. 4 and n. 

-(in a will). 3 Atk. 254; Cowp. 808, 

811; 3 P. Wms. 56, 61. 

-(in shipping articles). 2 Gall. (U. S.) 

477,479. 
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ELTJVIONES.—Spring-tides. 

ELY.—The ancient city and metropolis of 
the county of Cambridge, in England. The Isle 
of Ely was never a county palatine, but it was a 
royal franchise, which, however, by 6 and 7 
Will. IV. c. 87, was taken away from the bishop, 
w hose secular authority is now vested in the 
crown.— W harton. 

EMANCIPATION — 

\ 1. In Roman law, a solemn act by which 
a pater-familias divests himself of his power orver 
his filius-familiaSy so that the filius-familias may 
become sui juris. There are three forms of 
emancipatio. (1) The old emancipation, which 
was by several mancipationes , followed by several 
enfranchisements. The mancipatio, or solemn 
sale, destroyed the patria poiestas and put the 
Jilius-familias in mancipio, which was a kind of 
slavery. The enfranchisement by the purchaser 
made the jilius-familias sui. juris. As the enfran- 
chiser acquired all rights of patronage, the father 
on occasion of the last mancipation added the 
trust-clause (jiducia contracla ), i. e. an express 
condition that the purchaser should remancipate 
the jilius-familias to the pater-familias, so that 
having ceased to be a pater-familias , and being 
only an ordinary purchaser, he might himself 
enfranchise his child, and so acquire the rights 
of patronage. (2) The Anastasian emancipation, 
introduced by Anastasius. It consisted in ob¬ 
taining an imperial rescript, authorizing the 
emancipation, which was to be registered with 
the proper officer. In this way a filius-familias 
might be emancipated in his absence, which 
could not be done by the old form per ms et 
libram , since the purchaser had to lay hold of 
the thing. (3) The Justinian emancipation, a 
mere declaration of the paterfamilias before the 
magistrate, no leave being required for the pur¬ 
pose ( recta via). 

I 2. In American law, the word is. 
generally used to indicate the setting free 
of slaves, but in Louisiana, and some other 
States, and also in England, it is still used 
.n the sense of the Roman law. 

Emancipation, (what is). 15 Mass. 271, 
275 

-(what is not). 12 Mass. 383, 386 ; 15 

Id. 203; 5 Bam. & Aid. 525 ; 1 Barn. & C. 345. 

-(attaining the age of twenty-one is not 

ipso facto). 1 Harr. (N. J.) 119. 

-(marriage of minor child is). 7 Wheel. 

Am. C. L. 160. 

EMBARGO . — Spanish: embargar, to hinder 
or detain. 

\ 1. The temporary or permanent seques¬ 
tration of the property of individuals for 
the purposes of a government, e. g. to ob¬ 
tain vessels for the transport of troops, the 
owners being re-imbursed for this forced 
service. Man. Int. Law 143. 

$ 2. In international law, where one 
State has received or anticipates injury 


from another State, it may lay an embargo 
on property within its territory belonging 
to subjects of the offending State as a 
means of securing redress. Such an em¬ 
bargo may be civil or hostile, according as 
it results in peace or war. (Id. and 144, n.) 
The term civil embargo is also sometimes 
used to describe the kind of embargo men¬ 
tioned in section 1. See Non-intercourse; 
Reprisals. 

Embargo, (defined). 2 Wheat. (U. S.) 148, 
153; 10 Mass. 347, 351; 5 Johns. (N. Y.) 299, 
302. 

- (what is). 4 East 546, 559. 

EMBARRASSING.— See Amendment, 
$2. 

Embarrassment, (release in consideration 
of). 2 Pa. 521. 

EMBASSADOR.— See Ambassador. 

EMBASSAGE, or EMBASSY.- 

The message or commission given by a 
sovereign or State to a minister, called an 
ambassador, empowered to treat or com¬ 
municate with another sovereign or State; 
also the establishment of an ambassador. 

EMBEZZLE —EMBEZZLEMENT. 

—W^hen a clerk, servant, agent, or public 
officer commits theft by convert! ng to his 
own use any chattel, money or valuable 
security received or taken into possession 
by him for or in the name or on account 
of his master, principal, or employer, his 
offence is called embezzlement-. (Stoph. 
Cr. Dig. 220. See Reg. v. Rogers, 3 Q. B. 
D. 28.) If he converts to his own use a 
chattel of which he has merely the cus¬ 
tody (not the possession) as clerk, servant, 
&c., of the owner, his offence is larceny 
and not embezzlement. (Steph. Cr. Dig. 
209, 224. As to the summary jurisdiction 
of justices in cases of embezzlement, see 
Stone Just. 360.) As to the distinction 
between custody and possession, see Cus¬ 
tody. The punishment for embezzlement 
is generally the same as that for larceny 
(q. v.) 

Embezzle, (in a bond). 1 Doug. 214. 

-(in a declaration). 3 Wend. (N. Y.) 

48, 53. t A11 

Embezzled, (in insolvency act). 11 Allen 

(Mass.) 439. 

Embezzlement, (defined). 41 Hov, (N. Y.) 
Pr. 293; 40 Superior (N. Y.) 41, 49. 
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Embezzlement, (what constitutes). 9 Cush. 
284; 6 Paige (N. Y.l 337; 15 Wend. 
(N. Y.) 147. 

-pvhat is not). 9 Gray (Mass.) 5, 6; 

14 hi. 62. 

-(who liable for). 10 Wend. (N. Y.) 

299 ; 15 hi. 581; 2 Leach C. L. 912,1033 ; Moo. 
C. C. 370. 

- (who not liable). 11 Mete. (Mass.) 

64; 5 Don. \N. Y.) 76. 79; 6 How. (N. Y.) Pr. 
59; 27 Yt. 578; Moo. C. C. 343. 

-(bv agent, what constitutes). 31 Cal. 

10S. 

-(by officer). 10 Gray (Mass.) 173 ; 10 

Mich. 54. 

--—- (indictment for). 1 Car. & P. 310; 3 

Man. & Sel. 548. 

- \what subject of). 24 Iowa 102; 5 

Allen iMass.) 502. 


EMBLEMENTS. — Nokman-French : 
emblavcncc d* bled, corn sprung up above ground. 
Wood I. Land. T. 703. 

I 1. Iii certain cases where a tenant of 
land has sown corn, or set roots, or sown 
“hempe or flax, or any other annual 
profit.” and his estate is determined before 
the crop is ready to be gathered, he or his 
executors shall nevertheless have it, with 
the right of free entry, egress and regress 
on the land to take it and carry it away 
when it is ready. This is called the 41 right 
to emblements.” Thus, if a tenant at will 
eows corns, and the lessor ousts him before 
it is ripe, he is entitled to go upon the 
iand when it is ripe, and cut and carry it 
away, u because he knew not at what time 
:he lessor would enter upon him.” (Litt. 
\ 68; Co. Litt. 55a; Woodf. Land. & T. 
703.) For a similar reason, if a tenant for 
life sows corn and dies, his executors shall 
have the crop; or if he leases the land to 
an under-tenant, who sows a crop, and 
then the tenant for life dies, the crop be¬ 
longs to the under-tenant. (Co. Litt. 55b.) 
But by a modern English statute (14 and 
15 Viet. c. 25) it is provided that where a 
landlord entitled for his life or any other 
uncertain interest has let land at a rack- 
rent, and his estate determines by his 
death or otherwise, then the tenant, in¬ 
stead of being entitled to emblements, 
shall continue to hold the land until the 
expiration of the current year of his ten¬ 
ancy. Wms. Real Prop. 28. 

i 2. From the nature of the right to 
emblements it is obvious that it does not 
exist in the case of labor which yields no 
immediate annual profit, (as where a lessee 
at will plai ts young fruit trees, &c.,) nor 


in the case of the tenancy being deter¬ 
mined by the tenant's own act. Thus, 
where a woman holding land durante vidur 
itate sows the ground and marries, the 
landlord shall have the emblements. Co. 
Litt. 55b. 

Emblements, (defined). 64 Pa. St. 134; 1 
Chit. Gen. Pr. 91, 161. 

-(what are). Love. Wills 30; Toll. 

Ex. 150, 194. 

-(who entitled to). 4 Harr. & J. (Md.) 

139. 

-(lessor when entitled to). 4 Moo. <& 

P. 820. 

-(tenant when entitled to). 5 Halst. 

(N. J.) 128; 10 Johns. (N. Y.) 424. 

- (tenant when not entitled to). 10 

Johns. (N. Y.) 361; 5 Barn. & Ad. 105; 7 
Bing. 154. 

-(under-tenant when entitled to). 6 

Wheel. Am. C. L. 388. 

EMBLERS DE G-ENTZ.—A stealing 
from tlie people. The phrase occurs in the ola 
rolls of parliament—“ Whereas divers murders, 
emblers de gents, and robberies are committed,” 
&c. Rot. Pari. 21 Edw. III. n. 62. 

EMBRACEOR. —He that, when a matter 
is in trial between party and party, comes to the 
bar with one of the parties, having received 
some reward so to do, and speaks in the case; 
or privately labors the jury or stands in the 
court to survey and overlook them, whereby 
they are awed or influenced, or put in fear or 
doubt of the matter. (19 Hen. VII. c. 13; 
Termes de la Ley.) But counsel, solicitors, &c., 
may speak in the case for their clients and not 
be embraceors. 

EMBRACERY.—The offence com¬ 
mitted by a person, who, by any means 
whatever, except the production of evi¬ 
dence and argument in open court, at¬ 
tempts to corrupt, influence or instruct 
any juryman. (Steph. Cr. Dig. 77; 1 Russ. 
Cr. & M. 360.) It is a species of mainte¬ 
nance (q. v.) 

Embracery, (defined). 6 Cow. (N. Y.) 603, 
504 ; 2 Nev. 268. 

- (what constitutes). 5 Day (Conn.) 

260, 273. 

EMBRING* DAYS.—Those days which 
the ancient fathers called quatuor tempora jejunii, 
of great antiquity in the church of England. 
They are observed on Wednesday, Friday and 
Saturday next after Quadragesima Sunday, or 
the first Sunday in Lent, after Whitsuntide, 
Holyrood day, in September, and St. Lucy’s- 
day, about the middle of December.— Brit, c. 
liii. The almanacs call the weeks in which 
they fall the “ Ember-weeks,” and they are now 
chiefly noticed on account of the ordination of 
priests and deacons ; because the canon appoints 
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the Sundays next after the Ember-weeks for the 
solemn times of ordination; though the bishops, 
if they please, may ordain on any Sunday or 
holiday.— Encycl. Loud. 

EMENDA.—Amends; something given in 
reparation for a trespass; or, in old Saxon 
times, in compensation for an injury or crime.— 

Spd. Gloss. 

EMENDALS.—An old word still made 
use of in the accounts of the society of the Inner 
Temple, where so much in emendals at the foot 
of an account on the balance thereof, signifies so 
much money in the bank or stock of the houses, 
for reparation of losses, or other emergent occa¬ 
sions.— Spd. Gloss. 


Eminent domain, (defined). 2 Paine (U. 
S.) 688 ; 11 Pet. (U. S.) 420, 641; 87 Ill. 317; 
47 Me. 345, 348 ; 23 Mich. 471 ; 18 Minn. 155 ; 
14 Ohio 147, 173. 

-(what is). 3 Paige (N. Y.) 45; 18 

Wend. (N. Y.) 9, 13. 

-(what is not). 5 Paige (N. Y.) 137, 

159. 

(distinguished from “taxing power”). 


Blackw. Tax T. 1. 


EMISSARY—A person sent upon a 
mission as the agent of another; also a 
secret agent sent to ascertain the senti¬ 
ments and designs of others, and to propa¬ 
gate opinions favorable to his employer. 


EMEND ARE.—In Saxon law, to make 
amends for any crime, or trespass committed. 
And a capital crime, not to be atoned by fine, 
was said to be inemendabile. — Leg. Canut. 2, 

EMENDATIO.—In old English law, the 
power of amending and correcting abuses, ac¬ 
cording to stated rules and measures.— Cowell , 

i 

EMENDATIO PANIS ET CEREVI- 

SL<E.—Iu old English law, the power of super¬ 
vising and correcting the weights and measures 
of bread and ale (assizing bread and beer).— 
Cowell. 

EMERGENT YEAR. — The epoch or 
date whence any people begin to compute their 
time.— Wharton. 

EMIGRANT.—A person who leaves 
his country for any lawful reason, with a 
design to settle in another, taking his 
family and property with him. 

Emigrant laborers, (in a contract). 2 
Man, & G. 574, 590. 


EMISSION.—Expulsion from the body. 
At one time it was supposed that it was essential 
to prove emission of semen on the trial of ?n 
indictment for rape, but no such evidence is no^ 
required. 

EMIT.— 

? 1. In American law.— To put forth 
or send out; to issue. Article I., 2 10, of 
the United States constitution, contains the 
following inhibition : ‘‘No State shall emit 
bills of credit.” 

2 2. In Scotch law. —To state verbally. 
2 Al. Cr. Pr. 560. 

Emit, (bills of credit, ii^ United States consti¬ 
tution). 4 Pet. (U. S.) 410, 432; 11 Id. 257. 

Emolument, (in telegraph act). 3 Q. B. D. 
428,430. 

EMPALEMENT.—A mode of inflicting 
punishment, by thrusting a sharp pole up the 
fundament.— Eneycl. Loud. 

EMPANNEL, or EMPANEL .—See 
Impanel. 


EMIGRATION.—The act of removing 
from one place to another. It is to be dis¬ 
tinguished from “expatriation” (q. v.), 
which is the act of abandoning one's coun¬ 
try, while emigration is, perhaps not 
strictly, applied to the act of removing 
from one part of the country to another.— 
Bouvier. 

Emigration, (distinguished from “expatria¬ 
tion”). 2 Cranch (U. S.) 280, 302. 

EMINENCE. —An honorary title given 
to cardinals. They were called illustrissimi and 
reverendissimi until the pontificate of Urban 
VIII. — Wharton. 

EMINENT DOMAIN. —The right 
which a government retains over the es¬ 
tates of individuals to resume them for 
public use. 


Empanelled, (when jury are). 18 Conn. 
166, 175. 

EMPARLANCE .—See Imparlance. 

EMPEROR.—A sovereign prince who bears 
rule over large kingdoms and territories; a mon¬ 
arch of title and dignity, supposed to be superior 
to a king. Sovereigns of England have at times 
assumed the title to vindicate their equality with 
every European monarch. The title impera- 
tor was, by the early Romans, conferred, on 
renowned and victorious generals who acquired 
great power and dominion, and was by degrees 
extended to signify a commander-in-chief sent 
upon important military service. After the time 
of the Antonines, the term was applied to the 
sovereign ruler of the Roman Empire, and after 
the fall of the Western Empire, the title was 
assumed by Charlemagne, the founder of the 
second, or German Empire. When the German 
branch of the Carlovingian family became ex¬ 
tinct, the imperial crown became elective, and 
so continued until the last century. The title 
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of Emperor of Germany was given up by Fran¬ 
cis II., who, in lieu of it, assumed the title of 
Emperor of Austria. The title of Emperor of 
the French was assumed by Napoleon the I., 
and was again assumed by Napoleon the III. 
The sovereign of Russia is also styled emperor. 
The present Queen of England is Empress of 
India. King Edgar, in an old charter, styles 
himself Fnifx'rator. In 1S70, the king of Prussia 
acquired the title of Emperor of Germany.— 
ir/wWo/i. 

EMPHYTEUSIS.—A term of Roman 
law, which duds a near equivalent in the phrase 
fee firm of English law, being the letting of 
lands or houses to a lessee forever, subject to the 
payment of a perpetual rent, usually of small 
amount. The interest of the holder is assign¬ 
able. /. t\ alienable; and the landlord may not 
eject him unless for non-payment of the rent 
agreed. In case the entire subject-matter of the 
lease is destroyed, the loss falls upon the land¬ 
lord ; but a particular loss falls upon the tenant. 
— Brown, 

EMPHYTEUTA.—The person to whom 
an i mphyteusis was granted; the tenant under a 
contract of emphyteusis. 

EMPIRE. —The dominion or jurisdic¬ 
tion of an emperor; the region over which 
the dominion of an emperor extends; im¬ 
perial power; supreme dominion; sover¬ 
eign command. 

EMPIRIC.-—A practitioner in medicine or 
surgery without sound science or legal qualifica¬ 
tion ; a quack. 

EMPL A 7i A M IENTO.—In Spanish law, 
a citation served by order of a judge. 

EMPLE AD .—To indict; to prefer a charge 
against; to accuse. See Implead. 

Employ, , (defined). 11 N. Y. 593, 605. 

Employe, (defined). 3 Stew. (N. J.) 588, 
590; 3 Ct. of Cl. 260, 262. 

Employed, (defined;. 14 Pet. (U. S.) 464, 
475 ; 10 Mich. 83. 

-(in a statute). 22 Ohio St. 194. 

Employed by him, (in a statute! 11 N Y 
593, 605. 

Employed in transportation of siaves, 
(in statute, includes “outward voyage ”) Wil- 
berf. Stat. L. 259. 

Employed or made use of, (in United 
States statutes). 2 Paine (U. S.) 721. 

Employee, (who is not). 1 McCrary (U. S.) 
18. 

Employees, (in federal statute). 3 Ct. of Cl. 
2o7. 

« 

EMPORIUM.—A place for wholesale 
trade in commodities carried by sea. The 
name is sometimes applied to a seaport town 
but it properly signifies only a particular place 
m such a town.— Smith Diet. Antiq . 


Empowered and directed, (in a statute). 

8 Pet. (U. S.) 201, 212. 

Empowering, (in a resolve of the legisla¬ 
ture). 5 Pick. (Mass.) 65. 

EMPTIO—EMPTION—The act of buv- 

ing; a purchase. 

EMPTIO BONORUM.—In the Roman 

law, the assignment of the estate and efleots of 
an insolvent debtor, whether during his life or 
after his death, to a trustee for his creditors. 
Justinian deprived it of all its cumbrous formal¬ 
ities, but retained its effect, which is simply or 
very nearly that of an assignment upon bank¬ 
ruptcy in English law. 

EMPTIO ET VENDITIO.—Buying and 
selling. 

EMPTOR.—A buyer or purchaser. 

Emptor emit quam minimo potest, 
venditor vendit quam maximo po¬ 
test : The buyer purchases for the lowest 
price he can, the seller sells for the highest 
price he can. 

EN AUTRE DROIT.—In the right of 
another. See Auter Droit. 

EN DEMEURE.— In default. Used in 
Louisiana, of a defaulting debtor. 3 Mart. (La.) 
N. s. 394. 

En eschange il covient que les 
estates soient ©gales (Co. Litt. 50): In 
an exchange it is desirable that the estates be 
equal. 

EN G-ROS.—In gross. 

EN VENTRE 8A MERE.—In iu 

mothers womb. 

ENABLING POWER.— When the 
donor of a power, who is the owner of the 
estate, confers upon persons not seised of 
the fee the right of creating interests to 
take effect out of it, which could not be 
done by the donee of the power unless by 
such authority, this is called an “ enabling 
power.” 2 Bouv. Inst. n. 1628. 

ENABLING STATUTES.—Cer¬ 
tain statutes relating to the alienation of church 
lands by ecclesiastical corporations sole and (in 
a lesser measure) by ecclesiastical corporations 
aggregate. They are 32 Hen. VIII. c. 28; 5 
Geo. III. c. 17; 5 and 6 Viet. cc. 27, 108; and 
21 and 22 Viet. c. 57. Leases are by these stat¬ 
utes (speaking roughly) enabled to be made not 
exceeding twenty-one years or three lives; but 
with the various consents in the acts specified 
and subject to the conditions therein prescribed, 
building leases not exceeding ninety-nine years 
and mining leases not exceeding sixty years may 
be granted.— Brown. 
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ENACH. —The satisfaction for a crime; the 
recompense for a fault.— Skene . 

ENAJENACION.—In Spanish law, a 
transfer of property, either by way of gift, sale 
or exchange. 

Enajenacion, (in a Mexican grant). 26 
Cal. 88. 

ENACT.—To act, perform, or effect; 
to establish by law; to pass as a law ; to 
decree. 

Enacting clause, (of a statute). 2 Yerg. 
(Tenn.) 23 n.; 6 Wheel. Am. C. L. 38 n.; 8 Id. 
146 n .; 1 Barn. & Aid. 94; 7 Bam. & C. 643; 
Cowp. 540, 543; 13 Ves. 25, 36; 17 Id. 508. 

ENBREVER.—To write down in short. 
Brit. 56. 

ENCAUSTTJM.— See Incaustum. 

ENCEINTE.—Pregnant. See Pregnancy. 

ENCHESON.—The occasion, cause or rea¬ 
son for which anything is done.— Termes de la 
Ley. 

ENCLOSE.—In the Scotch law, to shut up 
a jury after the case has been submitted to them. 
2 Al. Cr. Pr. 634. 

ENCLOSURE.— See Inclosure. 

Enclosure, (in a statute). 4 Paige (N. Y.) 
619 ; 39 Vt. 34. ^ 

- (not so broad as " close ”). 39 Yt. 

326, 331. 

Encourage, (in a criminal statute). 7 Q. B. 
D. 258. 

Encouraging and abetting, (in a statute). 
4 Burr. 2073, 2081. 

ENCROACHMENT.— 

§1. Land.—Encroachment is where a 
person attempts to extend a right pos¬ 
sessed by him, as where a tenant or owner 
of land takes in or adds to it other land 
adjoining or near to it, so as to make the 
added land appear to be part of his origi¬ 
nal holding. The general rule is that if 
the wrongful act is acquiesced in, the 
encroachment {i. e. the land added) is 
considered as annexed to the original 
holding, and as having the same incidents 
as if it had originally formed part of it. 
[See Woodf. Land. & T. 696; Kingsmill v. 
Millard, 11 Ex. 313; Earl of Lisburne v. 
Davies, L. R. 1 C. P. 259; Whitmore 
v . Humphries, L. R. 7 C. P. 1; A. G. v. 
Tomline, 5 Ch. D. 750. As to whether the 
doctrine applies to copyhold land, see A. G. 
v. Tomline. 15 Ch. D. 150.) Therefore, if 


a lessee of land makes an encroachment 
on an adjoining waste, at the expiration 
of the tenancy the encroachment will, as 
a general rule, belong to the landlord and 
not to the tenant. See Approve. 

I 2. Easement.—In the law of ease¬ 
ments, where the owner of an easement 
alters the dominant tenement, so as to 
impose an additional restriction or burden 
on the servient tenement, he is said to 
commit an encroachment. The principle 
seems to be that if the excess can be ascer¬ 
tained and separated, such excess alone is 
bad, and the original right remains, but 
that if the original right and the encroach¬ 
ment are so blended together that they 
cannot be separated, then the original 
right is lost or suspended so long as the 
dominant tenement remains in its altered 
form. Gale Easm. 615. 

ENCUMBER—ENCUMBRANCE. 

—To encumber land is to make it subject 
to a charge or liability, e.g. by mortgaging 
it. Encumbrances include not only mort¬ 
gages and other voluntary charges, but 
also liens, lites pendentes, registered judg¬ 
ments and writs of execution, &c. See 
Covenant, \ 8. See , also , Incumbrance. 

Encumbrance, (defined). 42 Mich. 90. 

Encumbrance of streets, (in city charter). 
23 Minn. 10. 

End, (synonymous with “expiration”). Plowd. 
198. 

End of a prosecution, (judgment is). 2 
Watts (Pa.) 53, 58. 

End of a term, (in a deed). Willes 327, 
334. 

End of your current year, (in a notice 
to quit). 4 Dowl. & By. 248. 

Ended, (entry in docket). 10 Serg. & R 
(Pa.) 391. 

Endeavor, (defined). 1 Bos. & P. 181, 185; 

2 Leach C. C. 790, 796. 

Endeavored, (in an indictment). 4 Com* 
Dig. 685 n. (d). 

Endeavoring to make a revolt on ship¬ 
board, (in act of congress). 11 Wheat. (U. S.) 
417. 

ENDENZIE, or EDENIZEN. — To 

make free; to enfranchise. 

ENDORSEMENT.—See Indorse¬ 
ment. 

ENDOWMENT.—Wealth applied to 
any person or U9e. The assuring dower 
to a woman ; the setting forth a sufficient 
portion for a vicar towards his perpetual 
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maintenance, when the benefice is appro¬ 
priated.— Cowell. See Charity, 3. 

Endowment, (of church or pastor). 4 liar. 
& M. ^Md.l 429. 4ol. 

- 11 'f widow, defined). 27 Me. 381. 

Endowment or fund, (in exemption law). 
3 Vr. (N. J.) 300, 361. 

ENEMY.—A nation at war with an¬ 
other nation ; also a subject or citizen of 
such belligerent nation, or a subject or 
citizen of any other nation assisting or in 
the service of such belligerent nation* See 
1 Kent Com. 94. 

Enemies, (who are). 4 Dali. (U. S.) 37, 39. 

- ^in marine policy). 43 Pa. St. 491. 

- (in United States constitution). 4 

Sawy. (U. S.) 457. 

ENFEOFF.—The technical and proper 
operative word of a feoffment ( q. v.) 1 Davids. 

Conv. 72. And see Operative Words. 

Enfeoff, (defined). 1 Shep. Touch. 203. 

ENFEOFFMENT.—The act of investing 
with any dignity or possession ; also the instru¬ 
ment or deed by which a person is invested with 
possessions. 

ENFRANCHISE-ENFR AN- 
CHISEMENT.- 

2 1. To enfranchise is to make free or to 
confer a liberty. Thus, in the old books, 
a man is said to be enfranchised when he 
is made a free man of a city, or burgess 
of a borough, or where an alien is made a 
denizen, or a villein is manumitted. (Co. 
Litt. 137 b.) At the present day to enfran¬ 
chise often means, in England, to confer 
on a man the franchise, or the liberty of 
voting at parliamentary elections, while 
in America it has the additional significa¬ 
tion of conferment of incorporation (g. v.) 

2 2. Copyholds.— To enfranchise copyhold 
land is to free it from the customs of that tenure 
and to render it subject to the same law as free¬ 
hold land. (See Copyhold Act, 1852, g 34.) The 
operation may take place either at common law 
or under a statute. 

3 3. At common law.— Enfranchisement 
at common law is effected by the conveyance of 
the freehold to the copyholder, or by a release 
of all customs and services by the owner of the 
freehold. Elt. Copyh. 288, 

2 4. Statutory enfranchisement takes 
place under the Copyhold Acts, and is either 
voluntary or compulsory. The provisions as 
to voluntary enfranchisement make it possi¬ 
ble for persons to enfranchise who could not 
do so at common law; e. g. perrons having 
limited interests. Compulsory enfranchisement 


is effected by an award of the copyhold commis¬ 
sioners, made on the application of either lord 
or tenant; the amount of compensation payable 
to the lord in commutation of his rights to fines, 
heriots, &c., is settled by valuation. When the 
enfranchisement takes place on the application 
of the tenant, the compensation consists of a 
gross sum of money payable by the copyholder, 
or in some cases it may remain a first charge on 
the land for a period not exceeding ten years; 
when it takes place on the application of the 
lord, the compensation consists of an annual 
rent-charge. (Act of 1852, 2 7.) On a statutory 
enfranchisement, the rights of the lord or tenant 
to any minerals under the land are not affected. 
Id . 2 48. 

ENFRANCHISEMENT OF COPY- 
HOLDS. —See Enfranchise, 22 2-4. 

Engage, (defined). 1 Zab. (N. J.) 369, 379. 

- (synonymous with “ promise ” or 

“agree”). 17 Mass. 122, 131. 

ENGAGEMENT.— 

2 1. In general. —Engagement, in its 
most general sense, is any undertaking, 
promise or obligation by agreement or 
contract. 

2 2. In English practice the term has 
been appropriated to denote a contract entered 
into by a married woman with the intention of 
binding or charging her separate estate, or, with 
stricter accuracy, a promise which in the case of 
a person sui juris would be a contract, but in the 
case of a married woman is not a contract, be¬ 
cause she cannot bind herself personally, even in 
equity; her engagements, therefore, merely 
operate as dispositions or appointments pro tanto 
of her separate estate. 

2 3. General engagements. —The prom¬ 
ises or debts of a married woman which are not 
expressly charged by her on her separate estate 
are sometimes called her “general engage¬ 
ments,” and do not bind her separate estate un¬ 
less made with reference to and upon the faith 
and credit of that estate. Johnson v. Gallagher, 
3 DeG. F. <& J. 513 ; Shattock v. S., L. R. 2 Eq. 
182 ; London Chartered Bank v . Lempri^re, L. 
R. 4 P. C. 593; Flower v. Buller, 15 Ch. D. 
665 ; Poll. Cont. 66 ; 1 White & T. Lead. Cas. 
435. See Limitation ; Separate Estate. 

Engagement, (in charter of insurance com¬ 
pany). 15 Johns. (N. Y.) 358, 390. 

Engagement of trade or business, (what 
is an). 16 East 134. 

Engagements, (in articles of copartnership). 
8 Pet. (U. SO 355, 358. 

Engine, (in a statute). 6 Mau. & Sel. 182, 
192; 8 T. R. 95, 106. 

-(to kill game, a gun is not an). 1 Wils. 

315. 

Engine or instrument, (in a game law). 
L. R. 5 Q. B. 336. 

Engineering purposes, (in railroad char¬ 
ter). 18 Minn. 109. 

EN GLETERRE. —England. 
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ENGLESHERIE, or ENGLECERIE. 

—An old word, which signifies the being an 
Englishman; for in ancient time, as appears by 
Braeton lib. 3, tract. 2, cap. 15, fol. 134, if a man 
had been slain or murdered, he was accounted to 
be “ francigenawhich word implied every 
alien until Engleslierie were proved, i. e. until 
it was made manifest that he was an Englishman, 
in which case the fine was much smaller than 
if the person killed had been a Dane or Nor¬ 
man.— Termes de la Ley . 

ENGLISH BILL. — See Bill of Com¬ 
plaint, § 7. 

ENGLISH INFORMATION.—A pro¬ 
ceeding in the Court of Exchequer in matters of 
revenue. See 28 and 29 Viet. c. 104. Also , title 
Exchequer Information. 

Engrave, (does not include “ photography ”). 
5 Blatchf. (U. S.) 325. 

Engraved, (in a statute). 4 Bing. 234. 

Engraving, (copyright may be infringed by 
photographic process). 5 Blatclif. (U. S.) 362. 

- (in a statute). 2 Atk. 93. 

ENGRAVINGS.— See Copyright, g 3. 

ENGROSS—ENGROSSING.— 

\ 1. Formerly to engross a document was 
to write it in a peculiar hand (chiefly re¬ 
markable for its illegibility), derived from 
the court-hand in which records were 
anciently written. This engrossing hand 
was also used until recently in transcribing 
wills at the English probate office, but has 
now given way to the ordinary round 
hand. 

I 2. At the present day, engrossing 
means copying a deed, agreement, or the 
like, with the formal testatum and attesta¬ 
tion clauses, so as to be ready for execution. 
Legislative bills are also ordered to be en¬ 
grossed at a certain stage of their passage. 

§ 3. In criminal law, engrossing was 
the offence of buying up large quantities 
of corn, &c., with intent to sell .them again ; 
it was abolished in England by Stat. 7 and 
8 Viet. c. 24. 4 Steph. Com. 266, n. (p). 
See Corner ; Forestalling ; Regrating. 

ENGROSSER.—He that purchases large 
quantities of any commodity in order to sell it 
at a high price. 7 and 8 Viet. c. 24. 

ENGROSSING. —See Engross. 

ENITIA PARS, or AEISNBTIA, 

which is derived of the French word eume, for 
eldest (modern French aine) y and means the 
part of the eldest (Co. Litt. 166 b), is used in 
the old books to denote the part or share taken 


by the eldest sister when several coparceners 
make partition of their land by agreement. Litt. 
2 245. 

Enitia pars semper prseferenda est 
propter privilegium aetatis (Co. Litt. 
166): The part of the elder sister is always to 
be preferred on account of the privilege of age. 

ENJOIN. —To command, or require. 
In equity practice, to restrain the doing 
of a thing by injunction ( q . v.) 

Enjoy, (in a covenant). Cro. Jac. 172. 

- (in a statute). 1 Str. 318, 366. 

Enjoy a house paying rent to B., (in an 
award). 1 Cro. 211. 

Enjoy freely, (in a will). 2 Pres. Est. 
178. 

Enjoy, to have, hold and, (in a covenant). 
2 Mod. 80. 

Enjoy, to have, hold, occupy, use and, 
(in a will). 1 Ves. 339. 

Enjoyed, (defined). 17 Fla. 406, 408. 

- (in a lease). 1 Chit. Gen. Pr. 157. 

Enjoyed by him, (in a will). 1 Barn. & C. 
350. 

EN JO YMENT.— Th e exercise of a 
right. It is to a right what possession is 
to a corporeal thing, and is therefore 
divisible, like possession, into simple, 
rightful, permissive, adverse, &c. Adverse 
enjoyment is more commonly known in 
the English books, a* “enjoyment as oi 
right,” and occurs where a person exer¬ 
cises a right which does not belong to him 
in the same manner as if he were entitled 
to it, and without the permission of the 
true owner. Enjoyment which is open, 
peaceable, continuous, and of right, resem¬ 
bles adverse possession in being a mocV 
of acquiring by lapse of time the right so 
enjoyed. Gale Easm. 207. See Adverse 
Possession; Prescription. 

Enjoyment of an office, (what is). 14 
East 549, 561. 

ENLARGE.— In the old books, to enlarge 
a rule or order, is to extend the time within 
which it is returnable; to enlarge a prisoner is 
to set him at liberty. 

Enlarge, (in empowering statute). L. R. 6 
H. L. 303. 

Enlarge the time, (for making an award). 
1 Mau. & Sel. 1. 

ENLARGER L’ESTATE.—A species 
of release which enures by way of enlarging an 
estate, and consists of a conveyance of the inte¬ 
rior interest to the particular tenant; as if there 
be tenant for life or years, remainder to another 
in fee, and he in remainder releases a LI his right 
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io the particular tenant and his heirs, this gives 
him the estate in fee. 1 Steph. Com. (7 edit.) 
51$. 

ENLARGEMENT.—When a tenant in 
tail has created a base fee in lands, and it after¬ 
wards becomes united with the remainder or 
reversion in fee in the same lands in the same 
person, and there is no intermediate estate be¬ 
tween them, then the base fee does not merge in 
the fee, but is ipso facto enlarged into as large 
an estate as a tenant in tail with the consent of 
the protector, if any, might have created by a 
disentailing assurance if the remainder or rever- 
sion had been vested in any other person. (Fines 
and Kecoveries Act, \ 39.) Thus, if land is set¬ 
tled upon A. for life, with remainder in tail to 
B., with remainder in fee to C., and B. executes 
a disentailing deed without the consent of A., 
the protector, B. acquires a base fee; if he sub- 
setjuemly purchases the reversion from C., his 
base tee is enlarged into a fee-simple, because if 
he had executed a disentailing assurance with 
the consent of A., the protector, he would have 
created a fee-simple. The object of the rule of 
law which produces an enlargement instead of 
i as in ordinary cases) a merger, is to prevent 
any mesne incumbrances from being let in or 
accelerated. Thus, if in the above example C. 
had mortgaged his reversion before conveying it 
to B., the enlargement would destroy the incum¬ 
brance thus created, while a merger would have 
made it a charge on B.’s new fee-simple. See 
Merger. 

ENLARGING STATUTES.— Stat¬ 
utes which enlarge or extend the common 
law remedy. 

Enlist, (defined).) 8 Allen (Mass.) 480, 
485 ; 48 N. H. 279. 

Enlisted, (defined). 107 Mass. 282, 284. 

- (means “ mustered into military ser¬ 
vice”). 102 Mass. 127, 130. 

-(when seamen are). 2 Sprague (U. 

S.) 103. 

Enlistment, (defined). 40 Conn. 283, 286 ; 
8 Allen (Mass.) 480, 485; 48 N. H. 279. 

ENORMIA.— Wrongs. See Alia Enor¬ 
mia. 

Enormities, (in a statute). 12 Co. 19, 20. 

Enormous crime, (what is). 1 Ld. Raym. 
<537. 

ENPLEET.—Anciently used for implead.— 
Cowell. 

ENQUEST. — See Inquest. 

ENQUETE.—In the canon law, the ex¬ 
amination of witnesses before trial, before a 
judge, in writing, for the purpose of using the 
depositions so taken as evidence on the trial. 

ENQUIRY. — See Inquiry; Writ op 
Inquiry. 

ENROLL—ENROLMENT.— 

{ 1. To enroll is to enter (i. e. copy) a 
document on an official record. Originally 


such records were kept in the shape of 
continuous rolls of parchment, but now 
most, if not all of them, are kept in books 
of the ordinary shape. (See Roll.) The 
principal documents which require enrol¬ 
ment at the present day, in England, are 
recognizances and disentailing assurances 
(q . v.) (See } also , Bargain and Sale, g 3.) 
The words “ recording ” and “ registra¬ 
tion ” (g. v .) are used in a similar sense in 
America. 

I 2. The Enrolment Office was a depart¬ 
ment of the Court of Chancery and of the Chan¬ 
cery Division of the High Court, in which, as 
its name implies, the enrolment of documents 
was effected. (Dan. Ch. Pr. index, Enrolment ; 
Second Rep., Legal Dep. Comm. 43.) By the 
Judicature (Officers) Act, 1879, the Enrolment 
Office was amalgamated with the Central Office 
[q. v.) The office of Clerk of Enrolments is to 
be abolished on the next vacancy. Section 4 et 
seq.; Rules of Court, December, 1879; April, 
1880. 

$ 3. Chancery decrees. — Formerly in 
the practice of the Court of Chancery, its decrees 
were not unfrequentlv enrolled in order to pre¬ 
vent appeals or rehearings being brought from a 
judge of first instance to the Court of Appeal in 
Chancery. The effect was that an appeal could 
only be brought to the House of Lords, or by a 
bill of review. This rule has been abrogated by 
the new practice. Dan. Ch. Pr. 879 ; Hastie v. 
Hastie, 2 Ch. D. 304. See Docket. 

I 4. Enrolment of vessels. —Under 
the United States laws regulating merchant 
shipping, vessels engaged in the foreign 
trade are registered, and those engaged in 
the coasting and home trade are enrolled ; 
and the words “register” and “enrolment” 
are used to distinguish the certificates 
granted to those two classes of vessels. 
Enrolment applies only to vessels em¬ 
ployed in domestic commerce—in voyages 
along the coast, or upon inland waters. 
The subject is regulated by Rev. Stat. tit. 
50. (See The Mohawk, 3 Wall. (U. S.) 
566.)— Abbott. 

Enrolled for service, (in militia statute). 
3 Wend. (N. Y.) 274, 275. 

Enrolment of decree, (in a statute). H 
Wend. (N. Y.) 539, 543. 

ENS.—Being, or existence. 

ENSCHEDULE.—To insert in a list, ao- 
count, or writing. 

ENSEAL.—To seal, or affix a seal. 

ENTAIL.—An entail exists when land, or 
money directed to be invested in the purchase 
of land, (Fines and Recoveries Act, | 71,) if 
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limited to a person and the heirs of his body, 
with or without prior estates. The land or the 
money, as the case may be, is then said to be 
entailed. See Estate Tail ; Quasi-Entail. 

ENTAILED MONEY. —Money directed 
to be invested in realty to be entailed. 3 and 4 
Will. IV. c. 74, U 70, 71, 72. 

Entailment, (in a statute). 1 Harr. (N. J.) 

285, 293. 

ENTENCION.—In old English law, the 
plaintiff's count or declaration. 

ENTENDMENT. —See Intendment. 

ENTER is used not only in the techni¬ 
cal sense of going upon land (see Entry), 
but also in the sense of making in a book 
or record a note of a transaction or a 
transcript of a document. Thus, a de¬ 
fendant to an action, if he wishes to con¬ 
test it, enters an appearance ( q . v.) Every 
order or judgment pronounced by the 
court, as such, and not simply by the 
judge, is usually entered by the clerk, and 
until this is done the order or judgment is 
not complete and cannot be enforced. In 
the English Queen's Bench Division, the 
operation of entering a j udgment is usually 
called “ signing judgment.” See Minutes; 
Pass. 

Enter and occupy, (in a contract). 3 Wend. 
(N. Y.) 104. 

Enter or attempt to enter, (in a statute). 
5 Mas. (U. S.) 120, 123. 

Entering, (on justice’s docket, defined). 74 
Ind. 56, 60. 

Entering an action, (in a statute). 3 
Binn. (Pa.) 209, 212. 

Entering on a reference, (in procedure 
act). L. R. 2 Q. B. 523. 

ENTERING JUDGMENTS.—The 

formal entry of the judgment on the rolls 
of the court, which is necessary before 
bringing an appeal or an action on the 
judgment. 

ENTERING SHORT.— When bills not 
due are paid into a bank by a customer, it is the 
custom of some bankers not to carry the amount 
of the bills directly to his credit, but to “ enter 
them short," as it is called, i. e. to note down 
the receipt of their bills, their amounts, and the 
times when they become due, in a previous 
column of the page, and the amounts when 
-eceived are carried forward into the usual cash 
column. ( See Giles v. Perkins, 9 East 13.) 
Sometimes, instead of entering such bills short, 
bankers credit the customer directly with the 
amount of the bills as cash, charging interest on 
any advances they may make on their account, 


and allow him at once to draw upon them tc 
that amount. If the banker becomes bankrupt, 
the property in bills entered short does not pass 
to his assignees, but the customer is entitled to 
them if they remain in his hands, or to their 
proceeds, if received, subject to any lien the 
banker may have upon them. 

Entering short, (explained). 11 R. I. 
119, 121. 

ENTERPLEADER. — See Inter¬ 
pleader. 

Entertaining vagrants, (an indictment 
will not lie for). 2 Ld. Raym. 790. 

Entertainment, (in a statute). L. R. 10 
Q. B. 594. 

-(in licensing act). 1 Ex. D. 385, 394. 

Entertainment or amusement, (in a 
statute). L. R. 10 Q. B. 306; L. R. 4 C. P. 21. 

Entice, (in a pleading). 12 Abb. (N. Y.) 
Pr. N. s. 187, 190. 

ENTIRE.— 

§ 1. A contract, claim, or the like, is said 
to be entire when each part is so connected 
with the rest that it cannot be separated 
into several distinct contracts or claims, 
as opposed to a severable or apportionable 
contract, <fcc. Thus, where a sailor was to 
be paid a certain sum for serving on a 
voyage, and he died before the voyage was 
completed, it was held that his executor 
had no claim to any part of his wages, 
because the contract was to perform the 
complete voyage. Chit. Cont. 666, 667; 2 
Sm. Lead. Cas. 1. As to entire chattels 
real, see Co. Litt. 200a. See Apportion¬ 
ment, g 3; Sever. 

§ 2. As to entire hereditaments, see 
Hereditament. 

ENTIRE TENANCY.— A sole pos¬ 
session by one person, called “ severalty," 
which is contrary to several tenancy where 
a joint or common possession is in one or 
more.— Wharton. 

Entire use, benefit, &c. } (in a trust deed). 

3 Led. (N. C.) Eq. 414. 

ENTIRETIES.— If lands are given to 
to A. and B., husband and wife, and their 
heirs, they are not joint tenants, because 
they are in law considered as one person, 
but they take by entireties ; i. e . neither 
can dispose of any part of the land with¬ 
out the concurrence of the other, and if 
they do not agree in making a disposition, 
the survivor takes the whole. See Estate, 

? 11- 
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ENTIRETY.— The whole; complete¬ 
ness. 

Entire contract, [what is). 14 Wend. (N. 
YJ 257 ; 1 Camph. 361. 

Entire day, ^ in a statute). 43 Ala. 325. 
Entire demand, [what is). 8 Wend. (N. Y.) 
492. 

Entire interest, [in a deed). 13 La. Ann. 
410. 

ENTITLE.- 

| 1. In its usual sense, to entitle is to 
give a right; therefore a person is said to 
be entitled to property when he has a 
right to it. Churchill v. Denny, L. R. 20 
Eq. 534. Right; Title. 

I *2. In ecclesiastical law, to entitle is to give 
a title for ordination as a minister. Gibs. Cod. 
141 n. See Title. 

Entitled, (in a will). L. R. 9 Eq. 200; L. 
R. 13 Eq. 295. 

-(in married womans act). 54 Ala. 

209. 

Entitled to vote, (in penal statute). Wil¬ 
bert'. Stat. L. 250. 

Entitling, (affidavits for bail). 2 Gr. (N. 
J. 1 257. 

- (certiorari). 6 Halst. (N. J.) 75; 

South. (N. J.) 835, S37. 

Entreaty, words of, (in a will). 2 Mad. 
Ch. 458 ; 4 Yes. 703; 8 Com. Dig. 997. 

ENTREBAT.—An interloper; an intruder. 

ENTREGA.—In Spanish law, delivery. 

ENTREPOT,—A warehouse or magazine 
for the deposit of goods. 

ENTRY.— 

\ 1. Entry is the act of going on land, 
or doing something equivalent, with the 
intention of asserting a right in the land. 
It may be made either in person or by a 
representative, such as a guardian, les¬ 
see, &c. 

\ 2. Actual, and in law.— Entry is 
actual when the person making it goes on 
the land itself; while an entry in law is a 
constructive or fictitious entry. Thus, 
where “a man maketh a charter of feoff¬ 
ment, and delivers seisin within the view, 
[and] the feoffee dares not enter for feare 
of death, but claims the same, this shall 
vest the freehold and inheritance in him.” 
(Co. Litt. 48b, 253b.) Coke also treats of 
several, general and special entry. Co. 
Litt. 15a. See Livery; and, also, Egress; 
Free Entry; Regress. As to forcible 
entry, see that title. 

i 3. The doctrine of entry is now of 


much less importance than formerly, 
owing to the abolition of most of the rules 
relating to seisin ( q . i>.); but entry is still 
a means of regaining possession of land 
from a person wrongfully in possession, 
being equivalent to recaption ( q . v.) in the 
case of goods. It must be peaceable, and 
must be made within the period allowed 
by the statutes of limitation. 3 Steph. 
Com. 243. See Right of Entry. 

I 4. In the old books, entry often signi¬ 
fies a “right of entry” ( q. v.) Co. Litt. 
237 b. 

I 5. Entry of imported goods.— Un¬ 
der the United States customs laws to enter 
imported goods is to submit a statement 
or description thereof with the original 
invoices to the collector of the port, or 
other officer designated by law, in order 
that the duties to be paid on such goods 
may be estimated, and their withdrawal 
from the custom-house for consumption, 
transportation, or storage in warehouse, 
&c., as the case may be, procured. 

i 6. Under internal revenue laws,— 
The term is also used in the internal rev¬ 
enue acts to designate the making of sim¬ 
ilar statements to the internal revenue 
officers. 

Entry, (defined). 12 Wheat. (U. S.) 586, 
588; 1 Barn. & C. 29, 35. 

-(in customs laws). 5 Ben. (U. S.) 25. 

-(in homestead act). 39 Iowa 634. 

-(of execution). 49 Ga. 576. 

- (of judgment). 54 Cal. 519 ; 49 Ga. 

576. 

ENTRY AD COMMUNEM LEG-EM. 

—A writ of entry which lies where a tenant for 
life, for another’s life, by the curtesy, or in dower, 
aliens and dies, against whomsoever is in after in 
the tenement .—Tenues de la Ley. 

ENTRY AD TERMINUM QUI 

P R .ZE T E R11T. —The writ of entry ad 
lerminum qui ; prceteriit , lies where a man leases 
land to another for a term of years, and the 
tenant holds over his term. And if lands be 
leased to a man for the term of another’s life, 
and he for whose life the lands are leased dies, 
and the lessee holds over, then the lessor shall 
have this writ.— Termes de la Ley . 

ENTRY BY OWNER .—See Entry, ? 1. 

ENTRY FOR MARRIAGE IN 
SPEECH. — A writ of entry causa matrimonii 
’prcdoquuti lies where lands or tenements are 
given to a man upon condition that he shall take 
the donor to his wife within a certain time, and 
In does not espouse her within the said term, or 
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espouses another woman, or makes himself 
priest.— Termes de la Ley. 

ENTRY IN CASU CONSIMILL— 

A writ of entry in casu consimili lies where a 
tenant for life or by the curtesy aliens in fee.— 
Termes de la Ley. 

ENTRY IN THE CASE PROVID¬ 
ED.—A writ of entry in casu proviso lies, if a 
tenant in dower, alien in fee, or for life, or for 
another’s life, living the tenant in dower.— 
Termes dr la Ley. 

Entry of a foreclosure, (in fire policy). 
102 Mass. 230; 3 Am. Rep. 458. 

Entry of an appearance, (defined). 5 
Duer (N. Y.) 605. 

ENTRY <3N THE ROLL.—In former 
times, the parties to an action personally or by 
their counsel, used to appear in open court and 
make their mutual statements vivd voce , instead 
of as at the present day delivering their mutual 
pleadings, until they arrived at the issue or pre¬ 
cise point in dispute between them. During the 
progress of this oral statement, a minute of the 
various proceedings was made on parchment by 
an officer of the court appointed for that pur¬ 
pose ; the parchment then became the record; 
in other words, the official history of the suit. 
Long after the practice of oral pleading had 
fallen into disuse, it continued necessary to enter 
the proceedings in like manner upon the parch¬ 
ment roll, and thi9 was called “ entry on the 
roll,” or making up the “ issue roll.” But by a 
rule of H. T. 4 Will. IV., the practice of mak¬ 
ing up the issue roll was abolished ; and it 
was only necessary to make up the issue in the 
form prescribed for the purpose by a rule of H. T., 
1853, and to deliver the same to the court and to 
the opposite party. The issue w T hicli w T as deliv¬ 
ered to the court was called the nisi prius 
r?c,ord; and that was regarded as the official 
history of the suit, in like manner as the issue 
roll formerly was. Under the present prac¬ 
tice, the issue roll or nisi prius record con¬ 
sists of the papers delivered to the court, to 
facilitate the trial of the action—these papers 
consisting of the pleadings simply, with the no¬ 
tice of trial.— Brown . 

Entry, rights of, (release of all). Shep. 
Touch. 340. 

ENTRY WITHOUT ASSENT OF 
THE CHAPTER. —A writ of entry sine 
assensu capituli lies where an abbot, prior, or 
such as hath covent or common seal, aliens 
lands or tenements of the right of his church, 
without the assent of the covent or chapter, and 
dies.— Termes de la Ley. 

ENTRY, WRIT OP.— See Writ of 
Entry. 

Enumerated, (used in the sense of “men¬ 
tioned,” “ indicated,” u referred to,” and “ au¬ 
thorized”). 20 Hun (N. Y.) 360, 365. 

Enumerated motions, (in a rule of court). 
17 Wend. (N. Y.) 631. 6** 


Enumeratio unius est exclusio alte- 
rius : See Expressio unius, &c. 

ENUMERATORS. — Persons appointed 
to collect census papers or schedules. 33 and 34 
Viet. c. 108, l 4. 

ENURE.—To operate or take effect. 
Thus, where it is said that if an attorn¬ 
ment be made by a tenant of land to one 
only of several grantees of the reversion, 
it shall enure to the rest (Shep. Touch. 
265), it is meant that the attornment takes 
effect as if it had been made to all. See 
Attornment. 

ENVOY.—A diplomatic agent sent by 
one State to another. A public minister 
of the second class. 

Envoy, (who is not). 4 Burr. 2015, 2016. 

EO INST ANTE. —At that very instant. 

EO INTUITU.—With that view or intent. 

EO NOMINE.—By that very name. 

Eodem ligamine quo ligatum est 
dissolvitur (Co. Litt. 212b): A bond is 
released by the same formalities with which it 
is contracted. 

Eodem modo quo quid constituitur, 
eodem modo destruitur (6 Co. 53): In 
the same way in which anythiug is constituted, 
in that way is it destroyed. 

EORL.—This title, which seems to have 
been introduced by the Jutes of Kent, occurs 
frequently in the law’s of the kings of that, dis¬ 
trict, the first mention of it being in Ethb. 13. 
Its more general use dates from the later Scan¬ 
dinavian invasions; and though originally only 
a title of honor, it became in later times one of 
office, nearly supplanting the older and more 
Saxon one of “eolderman.” Anc. Inst. Eng. 

EOTH.—An oath. 

EPILEPSY—A disease of the brain, 
which, at uncertain intervals, throws the 
patient into fits or paroxysms, accom¬ 
panied by loss of sensation and convulsive 
motions of the muscles. It leads to de¬ 
mentia ( q . r.) 

EPIMENIA.—Expenses or gifts— Bio 

EPIPHANY.— A Christian festival, other¬ 
wise called the “Manifestation of Christ to the 
Gentiles,” observed on the 6th of January, in 
honor of the appearance of the star to the three 
magiy or wise men, who came to adore the Mes¬ 
siah, and bring him presents. It is commonly 
called “Twelfth-day.”— Encycl. Lond . 
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EPISCOPACY.—The office of overlook¬ 
ing or overseeing; the office of a bishop who is 
to overlook aiul oversee the concerns of the 
church. A form of church goverment by dio¬ 
cesan bishops*— ir/m rton. 

EPISCOPALIA, or ONERA EPIS- 
CQPAIjIA.—S ynodals or other customary 
payments from the clergy to their bishop or 
diocesan, which were lbnnerlv collected bv the 
rural deans, ami by them transmitted to the 
bishop. 

EPISCOPALIAN.— 

c 1. In English ecclesiastical law, a dissentient, 
in Scotland, from the established Presbyterian 
Church, and an adherent of the Reformed Cath¬ 
olic Church deriving apostolic succession from 
the apostles. The clergv of this kind are now 
placed nearly on a footing with the clergy of 
ihe Church of England when in England. See 
27 and 23 Viet. e. 94. 

I 2. In America, of or pertaining to the 
Protestant Episcopal Church. 

EPISCOPATE.—A bishopric. 

EPISCOPUS.—(1) A superintendent, in¬ 
spector or overseer; (2) a bishop. 

Episcopus alteriue mandato quam 
regis non tenetur obtemperare (Co. 
Litt. 134): A bishop needs not obey any man¬ 
date save the kin£r , s. 

o 

EPISCOPUS PUERORUM.-It was 

an old custom that upon certain feasts some lay 
person should plait his hair, and put on the 
garments of a bishop, and in them pretend to 
exercise episcopal jurisdiction, and do several 
ludicrous actions, for which reason he was called 
“bishop of the boys;” and this custom obtained 
here long after several constitutions were made 
to abolish it.— Blount. Such an officer is men¬ 
tioned in the statutes of some of the cathedrals 
of the old foundation in England.— Wharton, 

Episcopus teneat placitum, in curia 
chnstianitaffis, dc iis quse mere sunt 
spiritualia (12 Co. 44): A bishop may 
hold plea in a court Christian, of things merely 
spiritual. 

®^ISTOLA.—A letter; a charter; an in¬ 
strument in writing for conveyance of lands or 
assurance of contracts.— Calv. Lex,; Spel Gloss. 

EPISTOLJE.—Written opinions in re¬ 
sponse to questions of law, made by the Roman 
emperors, and sometimes by counsellors, to cases 
submitted to them for decision. 

EPOCH, or EPOCH A.—The time at 
which a Dew computation is begun; the 
time whence dates are numbered.— Encvcl. 
Lond. 

i _ (in a will). 3 Mod. 209. | 

‘ ,equal ** etiTp€ *” } - 6CE - 


Equal proportions, (defined). 120 Mass. 
552, 558. 

Equal rates, (means “pro rata”). 4 Bro. 
Ch. 286. 

Equal shares, (in a will). 5 Barn. & Aid. 
464; 1 Dowl. & Ry. 52. 

Equal share of my property, (in a 
will). 1 Edw. (N. Y.) 241, 253. 

Equal taxes, (what are). 12 Mass. 252, 
258. 

Equal to, (synonymous with “not less 
than”). 9 Vr. (N. J.) 505. 

EQUALITY OP EXCHANGE OR 
PARTITION. — See Owelty. 

Equally, (in a will). 3 Bro. Ch. 367; 
Cowp. 657, 660; 1 Cro. 443; 1 Dyer 25a; 9 
East 276; 3 Yes. 258, 260. 

- (synonymous with “ alike ”). 16 

Mich. 211, 215. 

Equally among, (in a will). 3 Ves. 629, 
631. 

Equally amongst them, (in a will). 8 
Petersd. Abr. 330 n . 

Equally and their heirs, (in a will). 1 
Cro. 695. 

Equally between her relations and 
MINE, (in a will). 83 Pa. St. 59. 

Equally divided, (in a will). 15 B. Mon. 
(Kv.) 10; 4 Bush (Ky.) 159 ; 6 Id. 649; 12 Id. 
370 ; 1 Ha 1st. (N. J.) Ill ; 1 Dev. (N. C.) Eq. 3 ; 
2 Watts (Pa.) 185; 4 Wheel. Am. C. L. 437 ; 1 
Atk. 494 ; 5 Barn. & Aid. 636 ; 7 Dowl. & Ry ( 
535; 1 P. Wins. 34. 

Equally divided between them, (in a 
will). 1 Ld. Raym. 721 ; 2 Ves. Sr. 252. 

Equally divided, share and share 
alike, (in a will). 5 Ves. 509. 

Equally interested, (in judge's charge). 
15 Minn. 519. 

Equally to be divided, (defined). 6 Ired. 
(N. C.) Eq. 437. 

- (imports a tenancy in common). 3 

Atk. 524, 525. 

- (in a deed). 1 Ld. Raym. 422, 622; 

5 Mod. 25 ; 12 Id . 227 ; 1 P. Wins. 14; 1 Salk. 
391; 1 Wils. 341. 

- (in a will). 4 Mass. 566, 567 ; 5 Cow. 

(N. Y.) 221, 228 ; 14 Wend. (N. Y.) 265, 340 ; 
18 Id. 369 ; 5 Binn. (Pa.) 16, 23 ; 1 Desaus. (S. 
C.) 137, 139, 324, 329 ; 3 Atk. 731 ; 4 Bos. & P. 
82, 90; 1 Bro. Ch. 118 ; 3 Id. 25 ; Cowp. 257, 
657, 660; Cro. Eliz. 330, 4 East 313, 318; 3 
Mod. 209 ; 11 Id. 108 ; 12 Id. 296 ; 1 P. Wms. 
96 ; 2 Id, 280 ; 1 Salk. 226, 227 ; 1 Vern. 233 ; 
2 Id. 323; 3 Ves. 629, 631; 9 Id. 197 ; 1 Wils. 
165 ; 4 Com. Dig. 176. 

Equally to be enjoyed, (in a will.) 3 
Serg. & R. (Pa.) 135. 

Equally to the next of kin, (in a stat¬ 
ute). 2 Tyler (Vt.) 260, 265. 

EQUERRY.—An officer of state under the 
master of the horse. 

EQUES AURATUS. —A knight; be¬ 
cause anciently none but knights were allowed 
to beautify and gild their armor with gold. But 
this word is rather used by the heralds ^han 
lawyers; for eques auratm is not a word in ouz 


2n 



EQUILOCUS. 


(450) 


EQUITY. 


law for knight, but miles, and formerly cheva¬ 
lier. (4 Inst. 5.)— Jacob. 

EQUILOCUS. —An equal. It is men¬ 
tioned in Simeon Dun elm, anno 882.— Jacob. 

EQUINOX.—That period (which oc¬ 
curs twice a year) when the days and 
nights are equal in length, L e. when the 
sun is above the horizon one-half of a 
natural day. 

Equipments, (in a statute). 50 Md. 321. 

EQUITABLE. —This term denotes (1) 
that which is fair ( see Equity, g 1) ; (2) 
that which arises from a liberal construc¬ 
tion or application of a legal rule or 
remedy ( see Equity, $ 2 et seq.); (3) that 
which is in accordance with, or regulated, 
recognized or enforced by, the rules of 
equity, as opposed to those of the common 
law. Thus, an equitable right, estate or 
interest is one which was originally recog¬ 
nized and enforced only in courts of equity, 
e . g. that of a cestui que trust , or of a mort¬ 
gagor, after the day fixed for redemption 
had passed. So an equitable tenant for 
life is a person who is entitled for his life 
to the rents or income of property which 
is vested in trustees for his benefit. Equi¬ 
table fraud and equitable waste are wrongs 
which were originally recognized and re¬ 
strained only in courts of equity. See 
Assets ; Assignment ; Estate, g 13; Fraud ; 
Mortgage; Waste. 

EQUITABLE ASSETS.— See As¬ 
sets, g 3. 

Equitable assets, (defined). 6 Conn. 233, 
243; 1 Story Eq. Jur. g 552. 

- (what are). 2 P. Wms. 416. 

- (distinguished from “legal”). Love. 

Wills 59 ii. 

EQUITABLE ASSIGNMENT. — 

See Assignment, g 4. 

Equitable assignment, (what amounts to). 
14 Wall. (U. S.) 69. 

EQUITABLE CONVERSION — 

See Conversion, g 2. 

EQUITABLE DEFENCES. — Under 
the English C. L. P. Act, 1854, (17 and 18 
Viet. c. 126,) it was permitted to plead equita¬ 
ble defences at law, beginning the plea with the 
words, “ For defence on equitable grounds.” 
Such plea required to be such as would have 
entitled the defendant who pleaded it to an 


unconditional injunction upon a bill filed in 
equity. Equitable pleas used to make the repli¬ 
cations and all subsequent pleadings equitable 
also. (Savin v. Hoy lake By. Co., L. B. 1 Ex. 
9.) Under the present practice, the rules of 
pleading in the common law and the chancery 
divisions are the same, and no words of intro 
duction to an equitable plea are now required. 

EQUITABLE ESTATES.— One of 

the three kinds of property in lands and 
tenements, the other two being legal prop¬ 
erty and customary property. That is 
properly an equitable estate or interest for 
which a court of equity affords the only 
remedy, and of this nature especially is 
the benefit of every trust, express or im¬ 
plied, which is not converted into a legal 
estate by the Statute of Uses. The rest are 
equities of redemption, constructive trusts, 
and all equitable charges. Burt. Comp. 
Eq. c. 8. See Estate, g 13. 

Equitable interest in land, (is real es¬ 
tate). 9 Ohio 145, 148. 

EQUITABLE LIEN.— See Lien. 

Equitable lien, (distinguished from “ mort¬ 
gage”). 56 Ala. 131. 

EQUITABLE MORTGAGE.—The 

following mortgages are equitable: (1) 
Where the subject of a mortgage is trust 
property, which security is effected either 
by a formal deed or a written memoran¬ 
dum, notice being given to the trustees in 
order to preserve the priority. (2) Where 
it is an equity of redemption, which is 
merely a right to bring an action to re¬ 
deem the estate. (3) Where there is a 
written agreement only to make a mort¬ 
gage, which creates an equitable lien on 
the land. (4) Where a debtor deposits the 
title-deeds of his estate with his creditor 
or some person on his behalf, without even 
a verbal communication. The deposit it¬ 
self is deemed evidence of an executed 
agreement or contract for a mortgage for 
such estate. See Mortgage. 

Equitable mortgage, (what is). 71 Me. 
567, 570. 

EQUITABLE WASTE.— See Waste. 

EQUITY.— Latin: sequiias, equality or fair 
ness, from sequus, equal. See the uses of sequtiae clte<3 
In 1 Spence Eq. 412. 

1 1. In its primary sense equity i* 
fairness, or that rule of conduct which in 
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the opinion of a person or class ought to 
be followed by all other persons. 

Equity in this sense is frequently op¬ 
posed to law and legality, because that 
which is fair does not always constitute a 
legal claim or defence. See Calv. Lex.; 
Pirksen Man. Lat. r. ASquitas. In the 
same sense Coke speaks of the equity of 
the law; Co. Litt. 354b. 

1 2. Equitable construction.— When 
a legal rule or remedy is capable of two 
interpretations or applications, one literal 
or restrictive, and the other liberal, (i. e . 
calculated to make the rule or remedy 
operate fairly, and to extend its benefit to 
as many cases as possible,) the latter is 
called the equitable construction or ap¬ 
plication. (See 1 Spence Eq. 321 et scq., 
412.) It is in this sense that the right of 
stoppage in transitu (q . v.), the writ of 
audita querela ( q . r.), and the old action 
of ejectment are said to be equitable 
remedies, (Clay v. Harrison, 10 Barn. & C. 
99;) and the jurisdiction of the common 
law courts, to set aside judgments obtained 
by default and confession, was called an 
“equitable” one. Sm. Ac. 163. 

2 3. Equity of a statute.— When a 
statute contains a provision which literally 
applies only to a particular class of cases, 
but it is clear from the nature of the pro¬ 
vision that if another class of cases had 
been present to th© mind of its framer it 
would have been extended to them, they 
are said to be within the equity of the 
statute, (Cf. Dig. xix. 5, 11,) ‘‘and the rea¬ 
son hereof is, for that the lawmakers could 
not possibly set downe all cases in expresse 
terms.” (Co. Litt. 24 b, 70a; 2 Inst. 199.) 
Thus, an old statute literally applying only 
to executors, was held to extend by equity 
to administrators, “because they are of the 
like kind.” Termes de la Ley v. Equity, 
where instances are given of the use of 
the term as restricting the general words 
of an act. This use seems obsolete. 

2 4- “Equity” and “law”— But the 
most important sense of the word equity 
is that in which it denotes a part of the 
general law of the land, as opposed to 
what is called the “common law” (q. u.) 
The distinction is purely historical, and 
arose from the fact that in former times 
the common law courts provided no rem¬ 


edy in many cases where one was required. 
Hence the custom grew up of applying for 
redress in such cases either to the king in 
parliament or to the king in council, who 
referred the matters to the chancellor. In 
later times petitions were presented to the 
chancellor direct. The chancellor, being 
an ecclesiastic, and keeper of the king’s 
conscience, did not feel bound to follow 
the rules of the common law, but gave 
such relief as he thought the petitioner or 
plaintiff entitled to “in equity and good 
conscience.” See 1 Spence Eq. 411. See f 
also, Chancellor, § 2. 

2 5. For a long time equity was an in¬ 
definite standard of right and wrong, and 
was regarded as having the function of mit¬ 
igating the rigor and supplying the defects 
of the common law without any limitation 
except the personal opinions of each chan¬ 
cellor ; but in more modern times equity 
became as fixed in its principles, and as 
incapable of introducing new remedies 
without the authority of parliament, as 
the common law itself. 

2 6. At the time of the passing of the 
English Judicature Act, equity was to be 
regarded as part of the law of England, 
distinguished from the common law only 
by reason of its being, or having originally 
been, administered in different courts (the 
principal of which was the Court of Chan¬ 
cery), and by a different procedure. (Chute 
Eq. 9.) In many cases the chancery and 
common law courts had concurrent juris¬ 
diction (e. g. in cases of ordinary fraud), 
while in other cases the same right gave 
rise to different remedies in law and in 
equity (see Injunction ; Specific Perform¬ 
ance), and in others the rules of law and 
equity were in direct conflict. 

2 7. Conflict of law and equity.— 

The principal subjects on which the rules 
of equity either differed from or conflicted 
with those of the common law were trusts, 
administration, separate property of mar¬ 
ried women, mortgages, penalties and for¬ 
feitures, and the wrongs known as equitable 
fraud, equitable waste, &c. (see those titles); 
and as the doctrines of equity on these 
points were not recognized by the courts 
of common law, it sometimes happened 
that a person had rights which the com¬ 
mon law would have allowed and assisted 
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him to enforce, but which a court of equity 
would not allow him to enforce, on the 
ground of the existence of an equitable 
right overriding or qualifying his legal 
rights. Thus, if A., the owner of an estate, 
stood by and allowed B. to expend money 
upon it in the belief that the estate be¬ 
longed to himself, then if A. brought an 
action of ejectment against B. to recover 
possession of the estate, B. might file a 
bill in equity to restrain A. from ejecting 
him without compensation for his expendi¬ 
ture. (Day C. L. P. Acts 330; Earl of Ox¬ 
ford’s Case, 1 Ch. R. 1; 2 White & T. Lead. 
Cas.548.) Various statutes were from time 
to time passed, giving the common law 
courts jurisdiction to recognize and enforce 
equitable rights, (see Com. L. P. Act, 1854, 
\ 83 et seq.; Day 328 et seq .; Chit. Cont. 801 
et seq.; 23 and 24 Viet. c. 126; Married 
Women’s Property Act, 1870;) and finally, 
by the Judicature Acts, 1873 and 1875, the 
Superior Courts of Equity and Common 
Law were amalgamated, the rules of law 
and equity on certain points were assimi¬ 
lated, and on all other points where there 
is a difference or conflict between equity 
and common law, the rules of equity are- 
to prevail. (Jud. Act, 1873, $ 25; Jud. Act, 
1875.) Every division and judge of the 
Supreme Court of Judicature is now bound 
to recognize and give effect to all equitable 
rights and liabilities appearing incident¬ 
ally in the course of any action or matter. 
Jud. Act. 1873, l 24. The student is 
recommended to read (1) Haynes’ Out¬ 
lines of Equity, (2) Snell’s Principles of 
Equity, a useful book, consisting as it does 
of extracts, for the most part verbatim , 
from authoritative works, and (3) White & 
Tudor’s Leading Cases. Watson’s Practi¬ 
cal Compendium of Equity is useful for 
practitioners. Spence’s Equity is a learned 
but discursive work. See Chancery. 

I 8. In those of the United States which 
have adopted Codes of Procedure (by far 
the larger number of the States), an 
attempt has been made (as some suppose) 
to obliterate all distinctions between law 
and equity, most of the Codes following 
the language of the New York Code of 
1848, which declares that, “The distinction 
between actions at law and suits in equity, 
and the forms of all such actions and suits, 
heretofore existing, are abolished; and 


there shall be in this State, hereafter, but 
one form of action for the enforcement 
or protection of private rights and the 
redress of private wrongs, which shall be 
denominated a civil action.” (g 69.) But 
it has been repeatedly held by the court? 
both of New York and other States, that 
the effect of this and like statutory pro¬ 
visions has been, and could only be. to 
unite the jurisdictions of law and equity 
in the same courts ; to abolish the differ¬ 
ences in the two methods of proceeding; 
to abrogate forms of action, and enable 
all causes to be prosecuted under one 
form—that of a civil action; to authorize 
a liberal allowance of amendments, and 
the disregard of technical and formal 
errors; and to assimilate civil procedure 
to that of equity courts in many matters 
of detail, though retaining trial by jury, 
and several “provisional remedies” drawn 
from the procedure of the common law 
courts; and that the great distinctive fea¬ 
tures of law and equity, as two separate 
systems of jurisprudence, still exist in 
substance, if not in name, notwithstand¬ 
ing these provisions of the statute law, or 
indeed any similar ones within the con¬ 
stitutional power of the legislatures to 
enact. 

I 9. “ Equity equitable right.” 

—Equity also signifies an equitable right, 
i. e. a right enforceable in a court of 
equity; hence, a bill of complaint which 
did not show that the plaintiff had a right 
entitling him to relief was said to be de¬ 
murrable for want of equity ; and certain 
rights now recognized in all the courts 
are still known as “ equities,” from hav¬ 
ing been originally recognized only in the 
Court of Chancery. See Equity of Redemp¬ 
tion ; Equity to a Settlement. 

\ 10. Equities.—Equity also denotes a 
right or obligation incident to a property 
or contract as between two persons, hut 
not incident to the property or contract 
from its own nature. In this sense the 
word is generally used in the pluial 
“ equities”—and is chiefly of importance 
with reference to assignments of choses in 
action, the rule being that where there is 
a chose in action, whether it is a debt or 
an obligation, or a trust fund, and it is 
assigned, the person who owes the debt or 
obligation, cr has undertaken to hold the 
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trust fund, has, as against the assignee, ex¬ 
actly the same equities that he would have 
as against the assignor, (Phipps v. Lo'te- 
grove, L. R. Id Eq. SS;) or it may be ex¬ 
pressed in (ho converse manner, that the 
assignee takes the chose in action subject 
to the same equities as those to which it 
was subject in the hands of the assignor. 
Thus, a debt is due from B. to A., but 
there is also a debt due from A. to B., 
which B. might set otT in an action by A. 
In this state of things A. assigns the first 
debt to C., without telling him of the set- 
off. B. is entitled to the set-off as against 
v' Again, if B. has contracted to pay a 
Mini of money to A., but the contract is 
voidable on the ground of fraud or mis- 
’ representation, and A. assigns the contract 
to C., who does not know the circum¬ 
stances that render it voidable, then B. 
may avoid the contract as against C. Poll. 
Cont. 201, citing Cavendish v. Glaves, 24 
Beav. 163; Graham v. Johnson, L. R. 8 
Eq. 36. 

\ 11. Bills of exchange. —In the law 
of bills of exchange and promissory notes, 
a distinction is drawn between 41 equities 
attaching to the bill (or note) itself” (such 
as an agreement between the original par¬ 
ties to the bill that in certain events the 
acceptor shall not be held liable) and 
“ collateral equities,” such as set-off. [Ex 
parte Swan, L. R. 6 Eq. 344.) As a rule a 
bill or note in the hands of a bona fide 
holder for value is not subject to the equi¬ 
ties between prior parties, but in the case 
of a bill or note negotiated when overdue, 
the holder takes it subject to the “ equities 
attaching,” though not to any collateral 
equities. Byles Bills 168. See Negotia¬ 
ble. 

Equity, (defined). 23 Me. 360. 

-(in oath to special jury, synonymous 

with “law”). 11 Ga. 459, 461. 

Equity case, (what is not). 4 N. Y. 600. 

EQUITY DRAFTSMAN. — See Drafts¬ 
man, \ 2. 

EQUITY OP A STATUTE. — See 

Equity, \ 3. 

EQUITY OP REDEMPTION.— 

That right which a mortgagor has to re¬ 
deem the mortgaged property at any time 
until he has been foreclosed, or until his 
right is barred by the statutes of limita¬ 


tion, or until the property has been sold 
by the mortgagee under a power of sale. 
See further on this point under Mort¬ 
gage ; also , Equity. 

Equity of redemption, (explained). 34 
Me. 50. 

-(what is). 20 Wend. (N. Y.) 260 

263. 

-(old meaning of). 21 N. Y. 343, 365. 

EQUITY TO A SETTLEMENT.— 

Where a husband becomes entitled to pos¬ 
session in right of his wife to property 
w T hich he is unable to recover by an action 
at law, (say a legacy left to his wife by the 
will of a testator, or a share of personalty 
to which his wife has become entitled 
under a settlement,) although primd facie 
the husband is entitled to receive the 
property, so that upon the executor or 
trustee paying him the wife’s legacy or 
share of personalty, the husband’s receipt 
would be a good discharge; yet if the 
intervention of a court exercising equita¬ 
ble jurisdiction be in any way called into 
action, whether by the husband to claim 
the property, or by the wife to enforce her 
equity, the court only allows the husband 
to receive the property, subject to what is 
called ” the wife’s right or equity to a set¬ 
tlement;” that is to say, unless the wife 
expressly waives this right or equity, the 
court will inquire into all the circum¬ 
stances connected with the marriage [e. g. 
whether the husband lias made a settle¬ 
ment on his wife, how much of her prop¬ 
erty he has already received, what is his 
pecuniary position, whether the husband 
and wife are living together or apart), 
and will, upon a consideration of all the 
material facts, decide how much of the 
property (if any) shall be paid to the hus¬ 
band, and how much (if any) shall be set¬ 
tled on the wife. (Haynes Eq. 114; Snell 
Eq. 299; 1 White & T. Lead. Cas. 381 et 
seq.) An infant feme covert cannot waive 
her equity to a settlement. Shipway v . 
Ball, 16 Ch. D. 376. 

Equivalent, (in patent law). 7 Wall. (U. 
S.) 327. 

EQUIVOCAL.—Having a double, or 
several meanings or senses. See Ambigu¬ 
ity. 

EQUULEUS. —A kind of rack for extort¬ 
ing confessions, at firat chiefly practiced on 
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criminals, but afterwards made use of against 
the Christians. It was made of wood, having 
holes at certain distances, with a screw, by which 
a criminal was stretched to the third, sometimes 
to the fourth and fifth hole, his arms and legs 
being fastened on the equulem with cords; and 
thus was hoisted aloft, and extended in such a 
manner that all his bones were dislocated. In 
this state, red-hot plates were applied to his 
body, and he was goaded in the sides with an 
instrument called ungula. — JSncycl. Lond. 

EQUUS COOPERTUS. — A horse 
equipped w T ith saddle and furniture.— Du Cange. 

Erase, (defined). 1 Phillim. 417, 466. 

ERASTIANS.—The followers of Erastus. 
The sect obtained much influence in England, 
particularly among common lawyers in the time 
of Selden. They held that ofleuces against re¬ 
ligion and morality should be punished by the 
civil power and not by the censures of the church 
or by excommunication.— Wharton. 

« 

ERASURE.— See Alteration. 

Erasure, (what is). 3 P. Wms. 419. 

- (of an indorsement on a promissory 

note). 3 Halst. (N. J.) 58. 

Erasures, (in a will). 1 Vera. 256. 

-(of deeds). 4 Wheel. Am. C. L. 276. 

ERCISCUlSrDUS.—In the civil law, an 
action somewhat similar to the modern suit for 
partition.— Calv . Lex . 

Erect, (in a will). 8 Ves. 186, 191. 

Erect a building, (defined). 45 N. Y. 
153, 161. 

Erect a free school-house, (in a will). 
Amb. 751. 

Erect and establish, (in a will). 3 Mad. 
Ch. 306. 

Erected, (in arson statute). 45 N. Y. 153, 
161. 

Erected and constructed, (in a statute). 
1 Ashm. (Pa.) 377. 

Erected for public use, (in a statute). 2 
Allen (Mass.) 159. 

Erecting, (what is). 1 Gray (Mass.) 163. 

Erecting and endowment of an hos¬ 
pital, (a legacy for). 1 Cox Ch. 163. 

Erecting or repairing, (in mechanics’ 
lien act). 51 Ill. 422. 

Erection, (means “ construction ”). 121 

Mass. 229, 231. 

- (in a statute forbidding erection of 

wooden buildings). 27 Conn. 332; 2 Rawle 
(Pa.) 262. 

-(not synonymous with “ building 

9 Car. & P. 234. 

Erection of a dwelling-house, (in a 
statute). 4 Conn. 65. 

Erection of any building, (in an indent¬ 
ure). 119 Mass. 254. 

Erections, (what are). 1 Chit. Gen. Pr. 173. 

-(in a lease). 2 Barn. <& C. 608, 615. 

Erections and improvements, (in a cove¬ 
nant). 2 Man. & G. 729, 757. 


ERIACH.—In the Irish Breton law, recom¬ 
pense for murder.— Spencer’s Ireland. 

ERN.—The names of places ending in “ era ” 
are said to imply a melancholy situation.— 
Jacob. 

ERNES.—The loose scattered ears of corn 
that are left on the ground after the binding.— 
Kenn . Gloss. 

EROTOMANIA.—gr^ek; spcuz, love 

and ptavca, frenzy. 

A disease of the brain characterized by 
a morbid condition of mind, and fre¬ 
quently by delusion, on sexual subjects. 
The distinction between it and nympho¬ 
mania is that in the latter, although the 
condition of mind is similar, the disease is 
caused by a local disorder of the sexual 
organs reacting on the brain.— Wharton. 

ERRANT.— Itinerant; applied to justices 
on circuit, and bailiffs at large, &c. See Eyre. 

ERRATICUM.—A waif or stray.— Cowed. 

ERROR.— 

\ 1. In civil practice. —In the com¬ 
mon law practice in civil actions, error is 
some mistake in the foundation, proceed¬ 
ing, judgment or execution of an action 
in a court of record, requiring correction 
either by the court in which it occurred (in 
case of error in fact), or by a superior 
court or court of error (in case of error in 
law); to “ bring error,” is to apply for the 
rectification required. (Co. Litt. 288 b; 
Sm. Ac. (11 edit.) 220.) Error in fact is 
some mistake in the process (not in the 
facts of the case; for that the remedy is a 
new trial. See Trial), (e. g. where an in¬ 
fant appeared by attorney instead of by 
guardian,) while error in law is a mistake 
in the judgment, such as might have 
formed the foundation for a demurrer, 
motion in arrest of judgment, &c. (3 

Stepli. Com. 578; for the practice on pro¬ 
ceedings in error, see Archb. Pr. 483 el seq.) 
Errors in law are either common (e. g. 
that the judgment was given for the 
plaintiff instead of for the defendant), or 
special, which is where some matter 
appears on the face of the record which 
shows the judgment to be erroneous. 
(Archb. Pr. 483.) Proceedings in error in 
civil cases have been abolished, in Eng¬ 
land and in many of the States, and a 
more simple mode of appeal substituted. 
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(See Aftkal.) But in some States the old 
practice still applies, and the plaintiff in 
error (the appellant)Js therefore obliged 
to il assign errors,” i. e. specify the defects 
complained of in the judgment of the 
court below; the defendant then delivers 
either a joinder in error, or a plea to the 
assignment of errors, or a demurrer, and 
so on until issue is joined, when the case 
is set down for argument. Archb. Pr. 1424. 

? 2. In criminal practice. —Appeals 
in criminal cases are also brought in 
England, and in a few of the States, by 
proceedings in error, namely, by writ of 
error; the plaintiff in error (i. e . the 
prisoner or accused) assigns or indicates 
the errors of which he complains in the 
indictment. Archb. Cr. PI. 203, where 
forms of assignment of errors are given. 
See Joinder ; Writ of Error. 

Error, (in fact and law). 11 Johns. (N. Y.) 
460. 

-*in telegraphing^ 6 Abb. (N. Y.) Pr. 

N. s. 405, 423; 54 Barb. (X. Y.) 505, 515. 

- (means “excess,” in Section 627 of the 

Code'. 50 Iowa 313. 

- (writ of, will not lie on dissolution of 

a foreign attachment). 2 Y'eates (Pa.) 162. 

- (writ of, will lie upon judgment of 

non-suith 2 Ha 1st. (N. J.) 289. 

Error and delay, (in telegraphing). 45 
Is. A . i -44, i o2. 

Error book, (what it should contain). 13 
Wend. * X. Y. j 575. 

Error coram nobis, (distinguished from 
“error comm robis”). 16 Wend. (N. Y.) 48, 50. 

Error fucatus nuda veritate in mul- 
tis est probabilior; et ssepenumero 
rationibus vincit veritatem error (2 
Co. 73i: Varnished error is in many things 
more probable than naked truth; and very fre¬ 
quently error conquers truth by reasoning. 

Error juris nocet : Error of law injures. 
A mistake ot the law has an injurious effect, i. e. 
the party committing it must suffer the conse¬ 
quences. 

ERROR. NOMINIS. —A mistake of detail 
in the name of a person ; used in contradistinc¬ 
tion to error de persond , a mistake as to identity. 

Error nominis nunquam nocet, si de 
identitate rei constat : A mistake in the 
name of a thing is never prejudicial, if it be 
clear as to the identity of the thing itself 
[where the thing intended is certainly known]. 

Error, qui non resistitur, approba- 
tur (Doct. <& 8. c. 70): An error which is not 
resisted, is approved. 

Errores ad sua principia referre, est 
refeller 0 (3 Inst. 15): To refer errors to their 
principles, is to refute them. 


Errores soribentia nooere non de- 
bent (Jenk. Cent. 324): The mistakes of the 
writer ought not to harm. 

Errors, (how release of, should be pleaded). 
Cro. Jac. 243. 

Errors and writs of error, (release of 
all). Shep. Touch. 342. 

ERRORS EXCEPTED. —A phrase 
appended to an account stated, in order 
to excuse slight mistakes or oversights. 
Often written “ E. & O. E.” meaning errors 
and omissions excepted. 

Errors of fact, (in code of practice). 22 
Barb. (N. Y.) 147; 53 Id, 438, 440; 7 How. 
(N. Y.) Pr. 64; 8 Id. 377; 36 Id. 140, 142. 

ERTHMIOTUM. — A meeting of the 

neighborhood to compromise differences amongst 

themselves: a court held on the boundarv of two 
/ * 

lands. 

Erubescit lex filios castigare pa- 
rentes (8 Co. Litt. 116): The law blushes 
when children correct their parents. 

E S BR AN GAT UR A. — Cutting off 
branches or boughs in forests, &c. IIov. 784. 

ESCALDARE.—To scald. It is said that 
to scald hogs was one of the ancient tenures in 
serjeanty. 

ESGAMBIO .—“Spanish : cambier, to change. 

A license granted to an English merchant to 
make over bills of exchange to another beyond 
the sea. Abolished by 59 Geo. III. c. 49, £ 11. 

ESGAMBIUM.—An old English law term, 
signifying exchange. 

ESCAPE.—(1) The departure or de¬ 
liverance out of custody of a person who 
is lawfully in confinement before he is dis¬ 
charged in due course of law; (2) any 
liberty given to a person imprisoned be¬ 
yond that which is allowed by law. In 
the former sense an escape is sometimes 
called “ actual,” and in the latter “ con¬ 
structive.” 

§ 2. Voluntary escape is where a per 
son knowingly permits one in his lawful 
custody to regain his liberty otherwise than 
in due course of law. 

g 3. Negligent escape is where a per¬ 
son by the neglect of any duty, or by 
ignorance of law, permits one in his lawful 
custody to regain his liberty otherwise than 
in due course of law. 

2 4. In civil cases at common law, the 
officer is liable in damages to the plaintiff 
if the escape is from final process, and 
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where there is a voluntary escape from 
confinement on mesne process; but in 
case of a negligent escape from custody 
on mesne process the officer will be re¬ 
leased from liability if he retake the 
prisoner. 

\ 5. In criminal cases where the escape 
is voluntary, the degree of the officer’s 
offence varies at common law T with that 
of which the escaped prisoner was guilty, 
and where the escape is negligent the offi¬ 
cer is guilty of a misdemeanor. Whether 
the escape be voluntary or negligent the 
prisoner is, at common law, indictable for 
a misdemeanor. 

Escape, (defined). 5 Mass. 310. 

- (voluntary and negligent defined). 4 

Johns. (N. Y.) 45, 47. 

-(what is not). Penn. (N. J.) 776. 

ESCAPE WARRANT. —A process ad¬ 
dressed to all sheriffs, &c., throughout England, 
to retake an escaped prisoner, even on a Sunday, 
and commit him to proper custody. 1 Anne c. 
16 . 

ESCAPIO QUIETUS.— Delivered from 
that punishment which by the laws of the forest 
lay upon those whose beasts were found upon 
forbidden land.— Jacob . 

ESCAPIUM. —That which comes by 
chance or accident.— Cowell. 

ESCEPFA.— A measure of corn. — Cowell . 

Eschaeta derivatur a verbo G-allico 
eschoir, quod ©st accidere, quia acci- 
dit domino ex eventu et ex insperato 
(Co. Litt. 93): Escheat is derived from the 
French word eschoir , which signifies to happen, 
because it falls to the lord from an event and 
from an unforeseen circumstance. 

Eschaetse vulgo dicuntur quae deci- 
dentibus iis quae de rege tenent, cum 
not existit ration© sanguinis haeres, 
ad flscum relabuntur (Co. Litt. 13): Those 
things are commonly called escheats which re¬ 
vert to the exchequer from a failure of issue in 
those who hold of the king, when there does not 
exist any heir by consanguinity. 

ESCHEAT . —Norman-French : eschete , from 
escheoir , to fall to (in the sense of a wind-fall); Latin : 
cadere. Britt. 28 a; Litt. g 682; Littre s. v. 

g 1. Lands falling by accident to the lord 
of whom they are holden (Co. Litt. 13a, 
92b), or to the crown. It is derived from 
the feudal rule, that where an estate in fee- 
simple comes to an end, the land reverts 
to the lord by whose ancestors or prede¬ 
cessors the estate was originally created. 
(Wms. Real Prop. 126; except in the case 


of high treason, when the land always 
escheated to the crown ; Co. Litt. 13 a.) At 
the present day, in England, seignories in 
freehold land are of no practical value, 
and the evidence of them has generally 
been lost; so that where an escheat takes 
place the land in almost all cases goes to 
the crown as the ultimate lord of all lands 
in England. (Wms. Real Prop. 128; Co. 
Litt. la.) In the United States the State 
is vested with the rights of the feudal lord, 
and the land reverts to it where there is 
no one competent to inherit, after office 
found. This subject is, however, in most 
of the States, regulated by statute. 

§ 2. 44 An escheat doth happen two man¬ 
ner of wayes— aut per defectum sanguinis , 
i. e. for default of heir; aut per delictum 
tenentis } i. e. for felony.” (Co. Litt. 13a.) 
Escheat propter delictum (mentis ta kes place 
where a person is outlawed for felony, 
upon which his blood is corrupted ; that 
is to say, he becomes incapable of holding 
land, or of inheriting it. and at. common law 
it therefore escheats to the lord. Formerly, 
in England, judgment of death for felony 
■ caused an escheat in the same manner as 

b 

outlawry ; but this has recently been abol¬ 
ished (Stat. 33 and 34 Viet. c. 23 ; see At¬ 
tainder), as has also the rule that a per¬ 
son could not trace descent to land through 
an ancestor who has been attainted of 
treason or felony, so that the land escheated 
to the lord. Stat. 3 and 4 Will. IV. c. 106, 
g 10; 1 Steph. Com. 445. 

g 3. Escheat is not properly a purchase 
in the technical sense of the word, for the 
land thus acquired by the lord descends 
as the seignory would have descended, 
into the place of which it conies. Burt. 
Comp. 325; Hargrave’s note to Co. Litt. 
18b. See Inquest of Office; Purchase; 
Seignory ; Title. 

Escheat, (defined). 2 Bl. Com. 244. 

-(how arises). 9 Mass. 364, 368. 

-(title by). 1 Chit. Gen. Pr. 279. 

ESOHEATOR.—“An ancient officer, so 
called because his office is properly to look to 
escheats, wardships and other casualties belong¬ 
ing to the crowne.” Co. Litt. 13 h; Cox Inst. 
685. See Inquest of Office. 

ESCHECOUM.—A jury, or inquisition.— 
Mat. Par . 

ESOHIPARE.—To build or equip.—!** 

Cange. 
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ESCOBAR.—A great Spanish writer on 
points of casuistry. 

ESCOT.—A tax anciently paid in boroughs 
and corporations towards the support of the 
community, which was called “scot and lot.” 

ESCRIBANO.—A Spanish law term, de¬ 
noting a public officer who was authorized by 
law to write out and attest all judicial proceed¬ 
ings, and iUso all contracts between private per¬ 
sons. 

ESCRITURA.—A term in the Spanish 
law, applied to a deed written by the public 
cscribanOj or under the seal of some authorized 
person. 

ESCROW. — Apparently from Norman- 
French: escrit (Britt. 98 b); Latin: scriptum , a 
writing. 

A writing sealed and delivered to a 
stranger (i. e . a person not a party to it), to 
be held bv him until certain conditions be 
performed, and then to be delivered to 
take effect as a deed. It is said that, 
to make the writing an escrow, the word 
“escrow'’ must be used in delivering it,but 
whether this is so at the present day is 
doubtful. Shep. Touch. 58; Co. Litt. 36a. 

Escrow, ( defined). 5 Conn. 86, 92, 555,559; 
34 Id. 92, 103. 

-(delivery of a bond in). 4 Cranch 

(U.S.)219. 

- (when bond is not). 5 Cranch (U. S.) 

351. 

- (delivery of deed in). 57 Ala. 437 ; 

14 Conn. 271; 2 Mass. 447, 452; 8 Id. 230; 3 
Gr. (N. J.) 155; 2 Johns. (N. Y.) 248; 13 Id, 
285; 4 Paige (N. Y.) 1; 6 Wend. (N. Y.) 666; 
10 Id. 310; 23 Id, 43 ; 2 Watts (Pa.) 359; 4 Id. 
180; 4 Wheel. Am. C. L. 237; 4 Barn. & Aid. 
440; 9 Co. 137 a; 1 Dyer 34 b. 

-(when deed is not). 14 Ga. 145, 154; 

26 N. Y. 483, 492. 

- (co-obligor may hold a bond as an). 

34 Conn. 92. 

-(party to a bond cannot hold it as an). 

3 Halst. (N. J.) 25. 

- : — (promissory note delivered directly to 

the promisee cannot be). 1 Root (Conn.) 87. 

ESCU AGE. —Norman-French : escuage (late 
Latin: ecutagium ), from escu; Latin: scutum , a 
shield. Loysel Gloss. 0 . v. 

$ 1. Tenure by escuage was one of the varieties 
of tenure by knight's service. It imposed on the 
tenant the duty of accompanying the king to 
war for forty days, or of sending a substitute, or 
of paying a sum of money, which was assessed 
by parliament after the expedition or “ voyage 
royal.” 

\ 2. This payment was also called “ escuage, 
or escuage uncertain,” to distinguish it from 
escuage certain, which was one of the services of 
which socage tenure might consist. Thus, if a 
man held land by the service of paying to his 
lord half a mark ct other fixed sum for escuage , 


this was escuage certain, and the tenure was 
socage and not knight’s service. Litt. \\ 95 et 
seg.j 120; Co. Litt. 68 b et seq. See Tenure. 

j} 3. Escuage was abolished by 12 Car. II. c 
24, and had fallen into disuse long before, for 
there is no instance of parliament's assessing it 
since the reign of Edward 11. 

ESCURARE. — To scour or cleanse.— 
Cowell, 

ESGLISE, or EGLISE.—A church.— 
Jacob. 

ESKETORES.—Robbers, or destroyers of 
other men’s lands and fortunes.— Cowell . 

1 

ESKIPPAMENTUM.—Skippage; tackle 
or ship furniture.— Cowell. 

ESKIPPER.—To ship.— Jacob . 

ESKTPPESON.—Shipping or passage by 
sea.— Cowell. 

ESLISORS .—See Elisors. 

ESNE.—A hireling of servile condition. 

ESNECY •— Latin : sesnesia. 

A private prerogative allowed to the eldest 
coparcener, where'an estate descends to daughters 
for want of an heir male, to choose alter the in¬ 
heritance is divided.— Fleta , 1. 5, c. x. 

EsrECiAL PRIVILEGE, (meaning of). 1 Dak. 

T. 113,118. 

ESPERA.—The period fixed*by a compe¬ 
tent judge within which a party is to do certain 
acts, as, e. g. to effect certain payments, present 
documents, etc.; and more especially the privi¬ 
lege granted by law to debtors, allowing them 
certain time for the payment of their indebted¬ 
ness.— Bouvier . 

ESPERONS.—Spurs. 7 Co. 13. 

ESPLEES.— Latin: explelias. 

The products of land; as the hay of meadows, 
herbage of pasture, corn of arable land, rents, 
services, &c. ; also the lands, &c. f themselves.— 
Termes de la Ley . 

ESPOUSALS .—Latin \sponsalia; French. 
espouse. 

The act of contracting or affiancing' a 
man and woman to each other; the cere¬ 
mony of betrothing. 

ESPURIO. — A Spanish law term for 9 
spurious child. 

ESQUIRE. —Strictly speaking, the 
only persons entitled to the description of 
esquire, in England, are—(1) the eldest 
sons of knights, and their eldest sons in 
perpetual succession; (2) the eldest sons 
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of younger sons of peers in like succession; 
(3) esquires created by the crown’s letters- 
patent or other investiture, and their eld¬ 
est sons; (4) esquires by virtue of their 
office, such as justices of the peace and 
barristers-at-law ; (5) foreign peers. Every 
knight of the bath has the privilege of 
creating three esquires at his installation. 
(2 Steph. Com. 616.) In the United States 
the term is applied to officers of many 
kinds, and to private individuals, but is a 
mere title of courtesy. 

Esquire, (meaning of). 3 Serg. & R. (Pa.) 
396, 401 ; 15 Id. 36. 

- (in a declaration). 5 Watts (Pa.) 331. 

-(in an indictment). 2 Car. & P. 230. 

ESSARTUM. — Woodlands turned into 
tillage by uprooting the trees and removing the 
underwood. 

Esse, in, (a child en ventre sa mere is). 3 
Johns. (N. Y.) Cas. 18, 24 ; 2 Paige (N. Y.) 35; 
4 Id. 47, 53 ; 5 Serg. & R. (Pa.) 38 ; 7 Wheel. 
Am. C. L. 528 ; 2 H. Bl. 399. 

ESSENCE OP THE CONTRACT. 

—A provision in a contract is said to be 
u of the essence of the contract,” when 
compliance with it was known by bo'th 
parties, at the time of entering into the 
contract, to be of such importance that 
performance of the contract without strict 
compliance with it may be of no avail; as 
where the subject-matter of the contract 
is required for immediate use, or is of a 
terminable or fluctuating character or 
value. (Leake Cont. 448.) Where a con¬ 
tract limits a time for the performance of 
an act, the promisor has the right of per¬ 
forming it within a reasonable time after 
the date, unless it appears that perform¬ 
ance within the time was intended to be 
of the essence of the contract; hence it is 
usual in such cases to insert an express 
condition to that effect. As to time being 
of the essence of the contract in sales of 
realty, see Parkin v. Thorold, 16 Beav. 59; 
Chit. Cont. 283; Leake Cont. 447. 

ESSENDI QUIETUM DE THEOLO- 
NIO.— See De Essendo Quietum de To- 
lonio. 

ESSOIN, or ESSOIGN.—In the old 
books, means an excuse for not appearing in 
court to defend an action, and as the first day of 
term was the day for hearing such excuses it 
was called the “essoin-day.” Tidd Pr. 125. 


ESSOIN DE MALO LECTI.— See De 

Essonio de Malo Lecti. 

ESSOIN DE MALO VILLJ].- 

Is when the defendant is in court the first day ; 
but gone without pleading, and being afterwards 
surprised by sickness, &c., cannot "attend, but 
sends two essoiners, who openly protest in court 
that he is detained by sickness in such a village, 
that he cannot come, pro lucrari and pro perdere ; 
and this will be admitted, for it lietli on the 
plaintiff to prove whether the essoin is true or 
not.— Jacob. 

ESSOIN ROLL. —The roll upon which 
the essoins were entered, together with the day 
of adjournment. 

Est aliquid quod non oportet etiam 
si licet; quicquid vero non licet certe 
non oportet (Hob. 159): There is that which 
is not proper, even though permitted ; hut what¬ 
ever is not permitted is certainly not proper. 

Est ipsorum legislatorum tanquam 
viva vox; rebus et non verbis legem 
imponimus (10 Co. 101 b) : [The voice] of 
legislators themselves is like the living voice; 
we impose law upon things, not upon words. 

Est quiddam perfectius in rebus 
licitis (Hob. 159): There is something more 
perfect in tilings allowed. 

Establish, (defined). 49 N. H. 230, 237; 
14 N. Y. 356, 361. 

- (a market). 33 Pa. St. 202. 

- (in United States constitution). 1 

Story Const., $ 454. 

Establish and regulate, (a market, in city 
charter). 14 N. Y. 356, 361. 

Establish justice, (in preamble to constitu¬ 
tion of United States). 2 Dali. (U. S.) 419, 475. 

Establish post offices and post roads, 
(in constitution of United States). 4 Wheat. 
(U. S.) 316, 417. 

Established, (defined). 11 Gray (Mass.) 
306, 308. 

- (in a statute). 1 Barn. & Ad. 861. 

-(in Louisiana Civil Code, $ 1079). 18 

La. Ann. 49. 

Established by a jury, (in a statute). 126 
Mass. 503, 504. 

Established county, (in a statute). 54 

Ala. 639. . 

- (distinguished from “ organized 

county). 25 Minn. 215, 219. 

Establishing a school, (in a will). 2 Coz 
Ch. 387. 

ESTABLISHMENT, or ESTABLIS- 
SEMENT.— A term applied, in the old English 
law, to an ordinance or statute, particularly to 
acts passed during the reign of Edward I. 

Establishment, (in a will). 27 Barb. (N. 
Y.) 260, 264. 

ESTABLISHMENT OF DOWER.— 

The assurance of dower made by the husband, 
or his friends, before or at the time o/ the mar¬ 
riage. Brit- c. 102, 103. 
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ESTABLISHMENT OF WILLS.— 

Formerly* whore the validity of a will disposing 
M real estate was disputed, or likely to be dis¬ 
puted by the heir-at-law, or any other person, 
the only remedy open to the devisee was to bring 
a suit in equity against the person disputing the 
will, called “a suit to establish the will," so as to 
prevent him from contesting it in future. In 
such a suit the execution of the will, and the 
other requisites to its validity, were proved (see 
Peyisavit vel non). In England, probate in 
solemn form is now conclusive as to the validity 
of the will as regards real estate, (Stat. 20 and 21 
Viet. c. 77, < (3b;) and proceedings to establish 
wills in chancery have consequently become 
obsolete. Dan. Oh. Pr. (4 edit.) 226,812; Snell 
Eq. 566. 

ESTACHE .— French: estacher, to fasten. 

A bridge or stank of stone or timber.— Cowell. 

ESTADAL. —A term used in Spanish 
America, denoting a measure of land equal to 
sixteen square yards. 

ESTADIA. —A Spanish law term, for the 
time for which a person is liable to pay demur¬ 
rage when, having chartered a vessel, or being 
compellable to receive the cargo, he delays exe¬ 
cuting the contract. 

E S T A N QU E S.—W ears or kiddles in 

rivers. 

ESTATE .— Norman-French: eslat (Brit. 
270a,; from the Latin: status. Estate was formerly 
also a verb active, meaning to create, limit, or grant 
an estate. See Compl. Clerk, 366, 445. 

2 1. In its widest sense, estate denotes 
the condition or circumstance of a person 
or a class of persons; hence its use iu the 
expression, “ the three estates,” or estates 
of the realm ; i. e. the lords spiritual, the 
lords temporal, and the commons of Eng¬ 
land. 1 Bl. Com. 153; 3 Hallam M. A. 
105; Block, Diet. v. Elat. See Parliament. 

2 2. More usually, however, estate 
signifies—(1) the condition or circum¬ 
stance in which a person stands with 
regard to property in which he has an 
interest (Litt. 2 347; 2 Bl. Com. 103), and, 
by extension, (2) the interest itself. In 
this sense estate means certain varieties 
or modes of ownership, especially in land, 
the English rule being that no person can 
be the absolute owner of land; in theory, 
he can only have an estate or limited 
interest in it. (Wma. Real Prop. 17. See 
Tenure.) But it is otherwise in the United 
States, where ownership of land in fee is 
allodial (q. v.) 

These limited interests are of the follow¬ 
ing kinds— 

i 3. Legal estates.— Where a person 


has such an estate in property that he is 
entitled to the possession or enjoyment of 
it (either in present or in future) against 
all the world, or against all the world ex¬ 
cept one or more specified persons, he is 
said to have a legal estate in it, as opposed 
to an equitable or beneficial estate. (Infra, 
2 13.) He may be entitled to it for his own 
benefit, or as trustee for some one else. 
See Trustee. 

Legal estates are divisible as follows— 

Estates in land of freehold tenure. 
“Freehold” in the sense of tenure must 
*not be confounded with “ freehold” in the 
sense of an estate of a certain quantity. 
See Freehold. 

2 4. Estates in freehold land.— With 
reference to their quantity, or the extreme 
limit of their duration, (Co. Litt. 18a; 2 
Bl. Com. 103,) estates are either freehold 
(q. v.) or less than freehold. Estates of 
freehold again are either (1) estates of in¬ 
heritance, which include estates in fee- 
simple, estates tail, and estates in frank- 
marriage ( see those titles) ; or (2) estates 
not of inheritance, which are either (a) 
conventional, i. e. created by the act of the 
parties, including estates for life and estates 
pur autre vie (see Tenant for Life; Quasi¬ 
tail) ; or (b) legal, i. e. created by con¬ 
struction or operation of law ; to this class 
belong the estates of a “ tenant in tail after 
possibility of issue extinct,” and of tenants 
by the curtesy, and in dower (q. v.) 

2 5. Estates less than freehold are 
either (1) certain, namely, estates for years 
(see Tenant for Years ; Term), or (2) un¬ 
certain, namely, estates at will, by suffer¬ 
ance, statute merchant, statute staple and 
elegit, and a few other interests without 
specific names, e. g. under a devise of land 
to executors to pay debts. Co. Litt. 42 a. 
See Chattels. 

With reference to their qualities, estates 
are either absolute, determinable or condi¬ 
tional. 

2 6. Absolut© estate. — An estate is 
said to be absolute when nothing but its 
quantity is indicated ; thus, a conveyance 
to a man and his heirs giveB him a fee- 
simple absolute. * 

2 7. Determinable estate. —An estate 
is determinable when by the terms of its 
limitation it may either continue as long 
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as if it were absolute, or determine before 
that period; thus, a conveyance to A. 
during her widowhood, gives her an estate 
for life determinable on her marrying 
again. 

§8. Conditional estate. — A condi¬ 
tional estate is one which has a condition 
annexed to it, which may defeat it before 
its natural termination; a familiar in¬ 
stance of a conditional estate is that cre¬ 
ated by the old-fashioned form of mort¬ 
gage, and the estate of a lessee under an 
ordinary lease, with a proviso for re-entry 
on non-payment of rent, &c. (Pres. Est. 
44; Leake 214.) As to the various kinds 
of conditions, see that title. Estates which 
depend for their creation on the perform¬ 
ance of a condition precedent are not gen¬ 
erally called conditional estates, but con¬ 
tingent remainders or executory interests 
( q . r.) Estates in fee are subject to a 
peculiar division with reference to condi¬ 
tions, as to which see Fee ; Limitation. 

g 9. In possession—In expectancy. 

—With reference to the time of their en¬ 
joyment, estates are either in possession 
or expectancy. An estate in possession (or 
an immediate estate) gives a present right 
of present enjoyment, while an estate in 
expectancy is one which cannot be enjoyed 
until a future time. An estate of freehold 
is said to be in possession, although it is 
subject to an existing prior chattel inter¬ 
est. Estates in expectancy include re¬ 
versions, remainders and future interests 
{ q. v.) (1 Steph. Com. 313; Burt. Comp. 

R. P. g 833.) Every estate which precedes 
a reversion or remainder is also called a 
“ particular estate.” (Co. Litt. 22 b.) Thus, 
if land is granted to A. for life, with re¬ 
mainder to B. and his heirs, A. has a 
particular estate, and B. a reversionary 
estate. 

g 10. Vested—Contingent. —With re¬ 
gard to the certainty of their enjoyment, 
estates are either vested or contingent. 
An estate is said to be vested in possession 
when the tenant has a present right to 
the present enjoyment; vested in interest, 
when he has a present fixed right to the 
future enjoyment, and contingent, when 
his right of enjoyment is to accrue on an 
event which is uncertain ; in other words, 
when he has an estate in expectancy, 


which may or may not take effect in 
possession. Fearne Rem. 1. See Execu¬ 
tory Interest; Remainder; Reversion; 
Vest. 

g 11. In severalty, joint tenancy, 

&c. —An estate held by one person alone 
is called an “estate in severalty” or “ in 
sole tenancy;” estates held by two or 
more persons together are of the following 
kinds : tenancy by entireties, coparcenary, 
joint tenancy and tenancy in common. 
(See those titles.) To this head may also 
be referred those estates which are some¬ 
times in one person or in one place, and 
alternis vicibus in another (Co. Litt. 4a); 
they do not seem to occur at the present 
time, except in the case of lot-mead or 
shifting severalties. See Inheritance, g 5; 
Severalty. 

g 12. Customary estates are those which 
exist, by virtue of a custom, in land forming part 
of a manor, as in the case of copyholds and cus¬ 
tomary freeholds (q.v.) As a rule they are simi¬ 
lar to estates in freeholds. Thus, a copyholder 
may have a customary fee-simple, an estate for 
life, for a term of years, in joint tenancy, Ac,, 
and, if there is a special custom to that eiiecl, a 
customary estate tail; if there is no such cus¬ 
tom, then a gilt of land to A. and the heirs of 
his body creates a customary fee-simple condi¬ 
tional at the common law. Burt. Comp. E. P. 
g 1284; Elt. Copyli. 32. See Fee. 

g 13. Equitable estates are those 
which were formerly recognized only in 
courts of equity. (Burt. Comp. R. P. 
g 1358; see Jickling’s Analogy, passim . 
See Equitable; Equity.) The main dif¬ 
ferences between legal and equitable es¬ 
tates are that the latter can exist to a 
certain extent in personalty as well as 
realty, and that they are free from many 
of the restrictions and incidents attached 
by the common law to legal estates in 
land. Equitable estates may he divided 
as follows: (1) those which are analogous 
to legal estates, e. g. equitable estates in 
fee-simple, in tail, for life, in joint tenancy, 
&c. In these cases the legal estate in the 
property is vested in one person, and the 
beneficial or equitable estate in another, 
as where land or stock is given to trustees 
upon trust for A. and B. during their lives, 
and, after the death of the survivor, to C.; 
here A. and B. have an equitable joint life 
estate or interest,.and C. has an equitable 
reversion or reversionary interest, (2) 
those having no corresponding estates at 
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law, e , g. equities of redemption. Burt. 
Comp. R. T. $ 14o$. 

{ 14. Estate also signifies “property.” 
Thus, we speak of real and personal estate, 
of partnership estate, trust estate, a mar¬ 
ried woman's separate estate, &c., espe¬ 
cially with reference to questions of ad¬ 
ministration, as in the case of the estate 
of a deceased person, a bankrupt or a 
dissolved partnership. See Assets. 

$ 15. From its use in these cases, estate 
has acquired the sense of a juridical or 
fictitious person, as when we say that a 
debt is due to the estate of a bankrupt or 
deceased person, or speak of an estate 
being insolvent, or of its being a co-con¬ 
tractor in a business. (McClean v. Hen- 
nard, L. R. 9 Ch. 336.) The idea is, that 
the estate represents or continues the per¬ 
sona o( the individual to whom it belonged. 

Estate, (defined). 33 Ark. 824 ; 55 Me. 2S4, 
287; 10 Mass. 323, 324; 2 Cow. (N. Y.) 246, 301; 
12 N. Y. 519, 527 ; Busb. (N. C.)*Eq. 141; 4 
Kent Com. 4; 2 Bl. Com. 103; 1 Chit. Gen. Pr. 
238; Pres. Est. 20. 

-(as confined to real property). 16 Conn. 

1, 10. 

- (does not include “rights in action”). 

I Bush (Ky.) 381; 35 Miss. 25; 18 Pa. St. 249. 
-(embraces both “realty” and “person¬ 
alty”). 1 Sandf. (N. Y.) Ch. 324, 334. 

-(what it does not embrace). 25 Me. 18. 

-(in a deed). 16 Johns. (N. Y.) 110; 1 

Hob. 168, 170; Sliep. Touch. 97. 

- (in a statute). 9 Mass. 209, 211. 

-(in a will). 2 Cranch (U. S.) C. C. 

640; 3 Id. 97; 1 Dali. (U. S.) 226; 1 Pet. (U. 
S.) 080 ; 4 Day (Conn.) 368 ; 4 Harr. (Del.) 177 ; 
9 Grav (Mass.) 171; 32 Miss. 107 ; 2 Beas. (N. 
J.) 138; 2 Gr. (N. J.) 53, 63, 68, 73; 1 Halst. 
(N. J.) 349, 352; 2 Stockt. (N. J.) 51; 6 Johns. 
(N. Y.) 185; 11 Id. 365; 17 Wend. (N. Y.) 393, 
398 ; Cam. & N. (N. C.) 202, 204; 2 Binn. (Pa.) 
13, 20; 3 Id. 476, 494; 4 Rawle (Pa.) 75, 81; 

II Serg. & R. (Pa.) 252, 254; 12 Id. 54 ; 6 Watts 
(Pa.) 18, 21; 3 Yeates (Pa.) 187; 8 R. I. 384; 
3 Desaus. (S. C.) 80, 83; 4 McCord (S. C.) 60; 
26 Vl. 260; 1 Call (Va.) 127; 3 Id. 306, 308; 
1 Munf. (Va.) 539, 542; 3 Rand. (Va.) 191; 1 
Wash. (Va.) 96; 14 Am. Dec. 576 n .; 4 Wheel. 
Am. C. L. 375, 436 ; 7 Id. 530; 8 Jd.412; Andr. 
210; 2 Atk. 37; 3 Id. 486 n. (1); 1 Barn. & Aid. 
550; 3 Barn. & C. 870; 2 W. Bl. 938; 1 Bos. & 
P. 243, 247 ; 2 Bos. & P. N. R. 343; 5 Burr. 2638; 
Caa. t. Talbot 157 ; 1 Dru. & W. 198; 5 East 548, 
554 ; 8 Id. 141; 13 L. J. Ch. n. s. 97, 205; 2 Ld! 
Raym. 132-5; 6 Mod. 106; 3 Moo. 565; 2 P. 
Wins. 335; 3 Id. 295; 6 Taunt. 317, 410; 1 T. 
R. 411; 2 Id. 656; 4M89; 5 Id. 558, 562: 6 
Id. 30, 34; 8 Id. 64, 67, 497, 503, 547, 600; 3 
Ves. 339; 7 Id. 541, 545; 8 Id. 604; 9 Id. 137: 
18 Id. 193, 195; 3 Ves. & B. 160; Wilks 293, 
296; 1 Chit. Gen. Pr. 249; Com. 337; 4 Com. 
Dig. 165 ; 8 Id. 435; 2 Prea. Est 116, 122. 


Estate, (includes “choses in action”). 12 
Ired. (N. C.) L. 61, 62. 

-(in nuncupative wills act, does not in¬ 
clude “land”). 64 N. C. 52, 54. 

-(synonymous with “succession”). 9 

La. 135; 28 La. Ann. 180. 

- (not synonymous with “property”). 

12 Ired. (N. C.) L. 61, 62. 

ESTATE AD REMANENTIAM.— 
An estate in fee-simple. Glanv. 1. 7, c. 1. 

Estate, all his, (in a will). 15 Johns. (N. 
Y.) 169. 

Estate, all my, (in a will). 1 Har. & M. 
(Md.) 452, 455; Penn. (N. J.) 598, 601; 12 
Johns. (N. Y.) 389 ; 2 Desaus. (S. C.) 422, 430; 
4 Wheel. Am. C. L. 396; 2 W. Bl. 1301, 1307 ; 
7 East 259 ; 12 Mod. 593, 594 ; 4 Taunt. 176 ; 1 
T. R. 411; 8 Id. 497, 502; 2 Ves. & B. 222; 4 
Com. Dig. 154. 

Estate, all his real and personal, (in 
a devise). 17 Mass. 68. 

Estate, all his, whether real or per¬ 
sonal, (in a will). 5 Pick. (Mass.) 112. 

Estate, all my, both real and personal, 
(in a will). 4 Wheel. Am. C. L. 397. 

Estate, all my, in law and equity, (in a 
will). 1 Ves. 201, 205. 

Estate, all my land and, (in a will). 2 
P. Wms. 523. 

Estate, all my personal, (in a will). 13 
Ves. 444, 452. 

Estate, all my real, (in a devise). 18 
Pick. (Mass.) 537, 539 ; 7 Jur. 482. 

Estate, all my real and personal, (in a 
will). 3 Harr. (N. J.) 210, 214 ; 16 Johns. (N. 
Y.) 537 ; 12 Wend. (N. Y.) 538, 541. 

Estate, all my temporal, (in a will). 1 
Wils. 333 ; 3 Id. 414. 

Estate, all the, (in a statute). 3 Pet. (U. 
S.) 99, 130. 

-(in a will). 2 Whart. (Pa.) 2S3, 285 

Estate, all the rest and residue of my, 
(in a will). 1 H. BL 223. 

Estate, all the rest of my, (in a will). 
2 Chit. 558. 

Estate and effects, (in a will). 15 East 
394; 13 L. J. Ch. n. s. 345, 348; 1 Russ. & M. 
250; 1 Swanst. 66, 72; 6 T. R. 610 ; 8 Vee. 584, 
588; 1 Ves. & B. 406. 

ESTATE AT SUFFERANCE.— 

See Tenant at Sufferance. 

Estate at sufferance, (defined). 11 
Wend. (N. Y.) 616, 621. 

ESTATE AT WILL.— See Tenant 
at Will. 

Estate at will, (defined). 6 Barb. (N. Y.) 
116, 129. 

ESTATE BY ELEGIT. — See Elegit. 

Estate by entirety, (defined). 18 Am. 
Dec. 377 n . 

ESTATE BY STATUTE MER¬ 
CHANT. — See Statute Merchant. 
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ESTATE BY STATUTE STA¬ 
PLE. — See Statute Staple. 

ESTATE BY THE CURTESY.— 

See Curtesy. 

ESTATE FOR LIFE.—See Tenant 

for Life. 

Estate for life, (when created). 8 Jur. 
526 ; 5 Man. & G. 628; 12 Mees. & W. 279; 6 
6cott 670; 11 Sim. 536. 

ESTATE FOR YEARS.— See Ten¬ 

ant for Years. 

Estate for years, fdefined). 22 Ind. 122. 
Estate, freehold, (in a will). 1 Brod. & 
B. 72. 

ESTATE IN COMMON.— See Ten¬ 
ancy in Common. 

ESTATE IN COPARCENARY.— 

See Coparcenary. 

ESTATE IN DOWER—See Dower. 

ESTATE IN EXPECTANCY.—See 

Estate, § 9. 

Estate in fee or for life, (imports legal 

estates only). 14 N. Y. 32, 39. 

ESTATE IN FEE-SIMPLE.— See 

Fee. 

Estate in fee-simple, (when created). 5 

Scott 955. 

ESTATE IN FEE TAIL,—See Es¬ 

tate Tail. 

ESTATE IN JOINT TENANCY— 

See Joint Tenancy. 

Estate in land, (defined). 17 Cal. 226, 
231; 2 Mass. 284, 290. 

ESTATE IN POSSESSION.—See 

Estate, \ 9. 

Estate in possession, (defined). 19 Mich. 
116, 123. 

-(in Comp. L. \ 6274). 44 Mich. 551. 

ESTATE IN REMAINDER. —See 

Remainder. 

ESTATE IN REVERSION.—See 

Reversion. 

ESTATE IN SEVERALTY.—See 
Estate, \ 11 . 

ESTATE IN VADIO.—An estate in 
pledge. See Mortgage. 


Estate of a deceased person, (in a stat¬ 
ute). 54 Miss. 554. 

ESTATE OF INHERITANCE.— 

See Estate, § 4. 

Estate of the infants, (in a bond). 13 
Vr. (N. J.) 15, 18. 

Estate or interest, (in a statute). Amb, 

155, 216. 

ESTATE PER AUTRE VIE .—See 

Tenant for Life. 


Estate per autre vie, (in a statute.) Willes 
500, 505. 

Estate, personal, (in a will). 1 Root 
(Conn.) 180; 1 N. H. 350; 2 Bos. & P. 303, 
309; 12 L. J. Ch. n. s. 169; Pr. Cli. 392; 2 
Vern. 688; 4 Ves. 76; 2 Com. Dig. 658; Toll. 
Ex. 302. 

Estate, personal and landed, (in a will). 
10 Cl. & F. 508. 

Estate, real, (in a statute). 14 Mass. 20, 
26; 15 Id. 434, 445; 17 Wend. (N. Y.) 674.. 

Estate, real and personal, (in a will). 
9 Cush. (Mass.) 122; 13 Johns. (N. Y.) 537; 3 
Johns. (N. Y.) Ch. 307 ; 22 Wend. (N. Y.) 137, 
138; Cas. t. Talbot 145; 8 Jur. 329; 3 Man. & 
G. 327 ; 3 Scott N. R. 665; 7 Taunt. 35. 

- (what includes). 14 Mass. 88, 92. 

Estate, residue of, (in a will). 12 L. J. 
Ch. n. s. 259. 

Estate, rest of my, (in a will). 8 Bing. 
323, 328. 

Estate, right, title and interest, (in a 
conveyance). 1 East 502, 506. 

ESTATE TAIL.— Norman-French :fee 
tattle, tayle (Britt. 89a, 216b); Low Latin: feodum tal- 
liatum, from tattler , tcilliare, to cut or “limit to some 
certaine inheritance.” Litt. \ 18. 

g 1. An estate in lands or tenements, created 
by a conveyance o* devise to a person and his 
descendants, or the u heirs of his body,” as they 
are technically called. ( See IIeir, $ 9.) Such 
an estate will, if left to itself, descend on the 
death of the first owner to his children, grand¬ 
children and more remote descendants, but not 
to his ascendants or collateral heirs; so that, if 
he dies without issue, or any of his descendants 
die without issue, and there is no other descend¬ 
ant of the first owner living, the estate will, if 
left alone, come to an end, and the land will 
pass to the reversioner or remainder man. The 
owner for the time being of such an estate is 
called a tenant in tail.” 

I 2. General, and special. —An estate tail 
may be either general, as where land is given 
to A. and the heirs of his body without more, 
in which case it descends to such of his heirs as 
are descended from him in the same manner as 
an estate in fee-simple descends to the issue ot 
the last purchaser; or, special, when it is re¬ 
strained to certain heirs ol his body as where 
land is given to B. and the heirs of Ins body by 
a particular wife; here none can inherit but such 
as are his children by that particular wife, or 
descended from his children by her. Utt </ J<J' 
Co. Litt. 19 b. 
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i 3. Each of these kinds may a'.so be either 
in tail male, where the land is limited to the 
heirs male of the donee, so that it cannot descend 
to any but males who can trace their descent 
through male descendants from the donee (i. e. 
to sons, sons of sons, and so on); or, in tail 
female, where it can only descend to females 
and female descendants of females (daughters, 
daughters of daughters, and so on). Accord¬ 
ingly, a man may have an estate in tail male 
special, L e. descendible only to his heirs male 
bv a particular wife, or the like. 2 Bl. Com. 
114. 

I 4. Gift in tail to two persons.— 
Where land is given to two persons and the 
heirs of their bodies, then if they can by any 
possibility marry, either immediately or at a 
future time, they have an estate in special tail, 
limited to their own issue. If there is no possi¬ 
bility of their marrying, they have a joint estate 
for life and several inheritances in tail, i. e. the 
land is divided on the death of the survivor, 
one-half going to the issue of each tenant for 
life, and the issue are tenants in common in tail. 
Co. Litt. 20 b, 25 b; Litt. # 283. 

1 5. Statute de donis. —Estates tail, in 
freehold land, are derived from the statute of 
Westminster the Second (13 Edw. I.), called de 
Jonis conditiomdibus. Before this statute, a gift 
of land to a man and the heirs of his body 
operated to create an estate in fee conditional on 
his having issue; as soon as he performed the 
condition by having issue, his estate practically 
became an absolute estate in fee-simple. {See 
Ike.) The statute de donis enacted that in 
tcn h cases the land should go to the issue of the 
donee, or, on failure of his issue, should revert to 
the donor. (Co. Litt. 18b; 1 Steph. Com. 240.) 
I he act only applies to lands and tenements, 
and, therefore, does not include such heredita¬ 
ments as annuities, which are neither lands nor 
tenements. See Annuity. 

£ 6. Fines and recoveries. —In course 
of time modes were invented of barring estates 
tail by means of fictitious proceedings called 
fines and common recoveries (see those titles), 
so that the estate of a tenant in tail might be 
converted into a fee-simple absolute not only 
against his issue, but also against the donor or 
reversioner in tail. By statutes passed in the 
reigns of Henry VIII. and subsequent sover¬ 
eigns, estates tail were further assimilated to 
estates in fee-simple, and now bv the Fines and 
Recoveries Act (3 and 4 Will. IV. c. 74), every 
tenant in tail may, by a disentailing assurance 
*7- r -b bar the entail as against his own issue, 
and may, with the consent of the protector of 
the settlement (if any), bar it as against the 
reversioner in tail, and thus convert it into an 
estate in fee-simple. {See Enlargement; 
Protector. ) This act and the Settled Estates 
Act 'q. a.j aLso contain provisions enabling ten¬ 
ants in tiiil to grant effectual leases at a rack-rent 
for certain terms, 

2 7 ’ Copyholds. —The entail of copyholds 
depends upon the custom of each manor. In 
some manors there is no custom to entail, and in 
these manors a surrender of copyholds to the use 
of A. and the heirs of his body gives him a con¬ 
ditional customary fee, corresponding to a fee- 


simple conditional at the common law (see Fee). 
In some manors there is a custom to entail, so 
that a surrender to the use of A. and the heirs 
of his body gives him a customary estate tail, 
which may be barred by a simple surrender, the 
consent of the protector, if any, being entered on 
the court rolls. Wms. Seis. 164; Wins. R. P. 
364. 

§ 8. Equitable entail.—An equitable entail 
is where lands or tenements are vested in trustees 
in trust for a person os tenant in tail. Such an 
entail may be barred in the same manner as an 
ordinary entail. Cooper v. Macdonald, 7 Ch. D. 
289; Wms. R. P. 165, 381. See Disentailing 
Deed. 

\ 9. Quasi entail.—A quasi entail at law is 
where an estate pur autre vie is given to a man 
and the heirs of his body; as if land held during 
the life of A. is given to B. and the heirs of his 
body. In such a case, B. may bar the quasi 
entail by a simple deed of grant; if he dies in 
the lifetime of A. without having done so, the 
land descends to the heir of his body as special 
occupant. (Wms. Seis. 166. See Occupant.) 
A customary quasi estate tail in copyholds is 
similar. Id. 168. 

\ 10. In equity.—A quasi estate tail in equity 
is where land held on lease for lives with a cov¬ 
enant for perpetual renewal is given to a person 
and the heirs of his body; it may be barred by 
deed inter vivos. (Wms. Seis. 167.) A customary 
quasi estate tail in equity in copyholds is similar. 
Id. 168. 

\ 11. Modern use of entails.—an 
estate tail can now be barred or converted into 
an estate in fee-simple by the owner, subject to 
certain restrictions, the object with which estates 
tail were invented, namely, “to preserve the in¬ 
heritance in the blood of them to whom the gift 
was made,” (Co. Litt. 19 a,) is not completely 
secured. The principal use of estates tail at the 
present day is to keep an estate in a family for 
two generations; thus, on the marriage of the 
owner of an estate, it is generally settled on him 
for life, with remainder in tail to the eldest son 
of the marriage; when a son is born, he is ten¬ 
ant in tail, subject to his fathers life estate, and 
when he attains twenty-one, he is able, with the 
consent of his father as protector (q. v.), to bar 
the entail; the father usually gives his consent 
on the terms of the estate being resettled on the 
son for life, with remainder in tail to his issue, 
and so on. Wms. R. P. 51. See Bar ; Descent ; 
Disentail ; Fine ; Formedon ; Frankmar- 
riage ; Recovery ; Settlement ; Tenant 
in Tail after Possibility of Issue Ex¬ 
tinct ; Tenant in Tail Ex Provisions 
Viri. 

ESTATE UPON CONDITION.- 

See Condition ; Estate, \ 8. 

Estate upon condition, (defined). 31 
Mich. 43. 

Estate, worldly, (in a will). 11 East 220. 

Estate tail, (when created d y implication). 

7 Taunt. 209. 

Estate, temporal, (in a will). 2 Wm. BL 
889; 3 Brod. & B. 85. 7 
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Estate, their, (in a will). 2 Hawks (N. C.) 
117. 

Estates, (in a will). 1 Cox Cli. 362; 7 Jur. 
274, 295; 2 Marsh 113; 1 Chit. Gen. Pr. 159. 

Estates, all my, (in a will). 2 Doug. 759. 

Estates, all my personal and landed, 
fin a will). 5 Beav. 558. 

Estates, all the said, (in a will). 4 Mau. 

6 Sel. 366. 

Estates, landed and personal, (in a will). 
8 Jur. 563. 

ESTATES OF THE REALM.— The 
three branches of the legislature in England— 
the Lords Spiritual, the Lords Temporal and 
the Commons. 

Estates, personal, (in a will). 11 East 246. 

Estates, personal and landed, (in a will). 

7 Jur. 98. 

Estates, real, (in a will). 2 Myl. & K. 759. 

Estates, whatsoever and wheresoever, 
(in a will). 1 Yes. 201, 205. 

ESTENDARD, ESTENDART, or 
STANDARD. —An ensign for horsemen in 
war. 

ESTER, IN JUDGMENT.-To appear 
before a tribunal either as plaintiff or defend¬ 
ant.— Bourier . 

ESTERLING-.— See Sterling. 

Estimate, (the expense of building a bridge, 
by an engineer). 2 Car. & P. 378. 

Estimated cash value, (in insurance pol¬ 
icy). 66 Pa. St. 22; 5 Am. Rep. 323. 

ESTOP. —To stop; to prevent. See 
Estoppel. 

ESTOPPEL.— 

I 1. An admission of so conclusive a 
nature that the party whom it affects is 
not permitted to aver against it or offer 
evidence to controvert it. 2 Sm. Lead. 
Cas. 778, (notes to Doe v. Oliver, 5 M. & R. 
202, and The Duchess of Kingston’s Case). 

Estoppels are generally divided into 
three kinds—by matter of record, by deed, 
and in pais. Co. Litt. 352 a. 

I 2. By record.—Estoppel by matter of 
record is based on the principle that a 
record imports such absolute verity that 
no person against whom it is producible 
shall be permitted to aver against it. (Co. 
Litt. 260 a; R. v. Carlile, 2 Barn. & Ad. 262, 
cited in 2 Sm. Lead. Cas. 779.) The most 
important kind of estoppel by record oc¬ 
curs in the case of judgments (g. v .): thus, 
where A. wrongfully entered judgment 
against B,, it was held that so long as the 
judgment stood B. could not dispute it, 


and that his remedy was to apply to the 
court to set it aside. (Huffer v. Allen, L. 
R. 2 Ex. 15.) Other instances of estoppel 
by record occur in the case of letters-pat- 
ent, fines and recoveries, &c. (Co. Litt. 
352a.) As to estoppel by decrees of the 
Court of Chancery, see 2 Sm. Lead. Cas. 
801. See Record. 

§ 3. By deed. —Estoppel by deed or 
specialty is based on the rule that no man 
is allowed to dispute his own solemn deed, 
(Goodtitle v. Bailey, Cowp. 601, cited in 
2 Sm. Lead. Cas. 845; General Finance, 
&c. Co. v. Liberator, &c. Society, 10 Ch. D. 
15.) Hence, as a general rule, if a person 
executes a deed containing a recital or 
statement, he cannot afterwards deny the 
truth of it, or show it to be incorrect. 

§ 4. Estoppel by matter in pais oc¬ 
curs in the case of estoppel “ by liverie, 
by entry, by acceptance of rent, by parti¬ 
tion and by acceptance of an estate.” (Co. 
Litt. 352a.) The most important of these 
instances at the present day is the last, 
which occurs when a person has accepted 
a lease from one who has no title whatever 
to grant it; in such a case, neither the 
tenant nor any one claiming under him 
can dispute the lessor’s title ; the tenant is 
therefore said to have an estate by estop¬ 
pel, and the lessor a reversion in fee simple 
by estoppel, and if the lessor subsequently 
acquires an interest which, i t he had had 
it before, would have enabled him to grant 
the lease validly, the interest is said to 
feed the estoppel, so that the lease is as 
effectual for all purposes as if the lessor 
had had a sufficient interest when he 
granted it. (1 Sm. Lead. Cas. 97; 2 Id. 852; 
Woodf. Land. & T. 2, 196; Crealock v. 
Heath, L. R. 10 Ch. 22.) A licensee of a 
patent, &c., is similarly estopped from 
denying the patentee’s right to the patent. 
Clark v. Adie, 2 App. Cas. 435. 

g 5. Estoppel by misrepresentation 
and negligence— There are also many 
modern rules which may be referied lo 
the doctrine of estoppel in pais ; such u,io 
those that the acceptor of a bill of ex¬ 
change is precluded from denying the 
drawer’s handwriting; that a bailee can¬ 
not question the title of his bailor, &c. 
(2 Sm. Lead. Cas. 866), the general rule 
being that where a man by his words or 
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conduct wilfully or by negligence causes 
another to believe in the existence of a 
certain state of things, and induces him to 
act on that belief, so as to alter his own 
previous position, the former is concluded 
from denying the existence of that state 
of facts. (Pickard v. Sears, 6 Ad. & E. 475; 2 
Sin. Lead. Cas. 86S ; Lind. Part. 1303 ; Carr 
v. London and North Western R. R. Co., 
L. R. 10 C. P. 307 ; Poll. Cont. 403 ; Burk- 
inshaw r. Nicolls, 3 App. Cas. 1026.) Thus, 
where a person draws a check in such a 
manner that the amount may be altered 
without difficulty, and it is altered by 
being increased, he cannot sue his banker 
for paying the increased amount, because 
he is estopped by his own negligence. 
Guardians of Halifax i\ Wheelwright, L. 
R. 10 Ex. 183; Arnold v . Cheque Bank, 1 
C. F. D. 57S; Baxendale v. Bennett, 3 Q. 
B. D. 525. See McKenzie v. British Linen 
Co., 6 App. Cas. 82. 

\ 6. Equitable estoppel, or estoppel 
by acquiescence, occurs where a person 
by tacitly representing his own position to 
be more favorable to another person than 
it really is, has induced that other to alter 
his position on the faith of the representa¬ 
tion being true. Thus, if a stranger begins 
to build on land, supposing it to be his 
own, and the real owner, perceiving his 
mistake, abstains from setting him right, 
and leaves him to persevere in his error, 
the court will not afterwards allow the 
real owner to assert his title to the land. 
Ramsden v. Dyson, L. R. 1 H. L. 129; 
Poll. Cont. 561. 

$ 7. A person who hag a public or quasi 
public status (such as the vicar of a par¬ 
ish) cannot waive or divest himself of the 
rights inciden- t.o his office by conduct 
which, in tne case of a private person, 
would amount to estoppel. MacAllister 
v. Bishop of Rochester, 5 C. P. D. 194. 


Estoppel, (defined). 15 Mass. 106, 110; 
Den. (N. Y.) 154, 157 ; 3 Hill (N. Y.) 21 
224 ; 3 Johns. (N. Y.) Cas. 101, 103 ; 1N.1 
242; Busb. (N. C.) L. 157, 161; Co. Litt. 352 

-(by deed). 7 Conn. 214, 220: 1 

Wend. (N. Y.) 460, 473. 

- (in pais). 26 Cal. 23 ; 88 Ill. 186. 

-- (general principles relating to). 

Wheel. Am. C. L. 89 n. 


Estoveria stint ardendi, arandi, con- 
•truendi et claudendi (13 Co. 68): Estov¬ 


ers are of firebote, ploughbote, housebote and 
hedgebote. 

Estoveriis habendis.— A writ for a wife 
judicially separated to recover her alimony or 
estovers. Obsolete. 

ESTOVERS.— From tho Old French: tsit- 
voir, or e.dovoir, that which is necessary. Loysel, Inst, 
gl.; Termes de la Ley. 

Every tenant for life or years of freehold land, 
unless restrained by agreement, may of common 
right take upon the land a reasonable quantity 
of wood for fuel, repairs, &c. This is called 
“ estovers/' or “ botes/' which are sometimes 
divided into house-bote, for fuel and repairs of 
the house, plough-bote, for making and repairing 
instruments of husbandry, and hay-bote, for re¬ 
pairing fences. (Co. Litt. 41 b ; Britt. 153.) Copy- 
holders’ rights of estovers are sometimes subject 
to customary restrictions. (Elt. Copyh. 209.) 
As to common of estovers, see Common", §11. 

Estovers, (grant of). Shep. Touch. 96. 

-(a prescription to have). Cro. Jac. 25. 

-(reasonable, what are). 4 Paige (N. 

Y.) 174, 177. 

-(tenant for life may take reasonable). 

2 Hill (N. Y.) 157 ; 1 Paige (N. Y.) 573. 

ESTRAYS. — Such valuable animals 
as are found wandering at large, the owner 
being unknown. In England, after they 
have been proclaimed and kept for a year 
and a day without the owner appearing, 
the law gives them to the crown; in most 
cases, however, they belong to the lord of 
the manor by special grant from the crown. 
(1 Bl. Com. 297; 2 Steph. Com. 548. See 
Prerogative.) In the United States the 
statutes on this subject generally provide 
for impounding the estraye and returning 
them to the owner after payment of ex¬ 
penses. 

Estrays, (defined). 29 Iowa 437; 4 Oreg. 
206, 208; 27 Wis. 422; 1 Bl. Com. 297. 

-(what are not). 18 Pick. (Mass.) 422, 

426. 

ESTREAT.—An extract or copy of an 
original record or writing; particularly 
applied to extracts from the records of 
fines and amercements imposed by a 
court. If the condition of a recognizance 
is broken, the recognizance is forfeited, 
and, on its being estreated, the cognizors 
become indebted for the sums in which 
they are bound. A recognizance is es¬ 
treated ( i . e . extracted) by a copy being 
made from the original and sent to the 
proper authority to be enforced; thus, es¬ 
treated recognizances in the English supe- 


2f. 
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rior courts and courts of assize are sent into 
the Exchequer, while those before justices 
of the peace are sent to the sheriff, with 
writs of execution to enable him to levy 
the amounts. State. 3 and 4 Will. IV. I 
99; 3 Geo. IV. c. 46; 7 Geo. IV. c. 64; 16 
and 17 Viet. c. 32; Arch. Cr. PI. 92; Pritch. 
Quar. Sess. 1108. 

ESTRECIATUS.—Straightened; as ap¬ 
plied to roads*.— Cowell. 


ET HOC PETIT QUOD INQUIR- 
ATUR PER PATRIAM.—And this he 
prays may be inquired of by the country. The 
conclusion of a pleading on the part of the 
plaintiff which tenders an issue of Let. The 
liteial translation is still used in the modern 
forms. 


ET INDE PETIT JUDICIUM.— A nd 

thereupon he prays judgment. A formal clause 
at the end of pleadings, praying judgment in 
favor of the party pleading. It is literally trans¬ 
lated in the modern forms. 


ESTREPE.—To make spoils in lands to 
the damage of another, as of a reversioner, &c. 


ET INDE PRODUCIT SECT AM.— 

And thereupon he brings suit. The formal con¬ 
clusion of a declaration. 


ESTREPE ME NT.— French: c&lropier, 
to lame ; Latin : extirpare. 

Any spoil or waste made by tenant for life, 
upon any lands or woods to the prejudice of him 
in reversion; also making land barren by con¬ 
tinual ploughing. The writ of estrepement was 
abolished by 3 and 4 Will. IV. c. 27. 

ET. —And. The introductory word of 
several Latin phrases formerly in common 
use, such as— 

ET ALIUS; ET ALII. —And an¬ 
other; and others. Commonly abbrevi¬ 
ated et ah or et als. f in the titles of causes, 
where there are two or more plaintiffs or 
defendants. 

Et al., (in appeal bond). 4 La. Ann. 313; 
12 Id. 282. 

ET CiETBRA, — And others; and 
other things. Commonly abbreviated etc . 


ET MODO AD HUNC DIEM.—And 

now at this day. Words formerly used in enter¬ 
ing continuances on record, expressive of the 
day of appearance of the notices. The transla¬ 
tion is still used. 

ET NON.—And not. Words used in plead¬ 
ing a denial, instead of absque hoc , 

Et non, (in pleading). 3 Bouv. Inst. 295 n. 

ET SIC.—And so. The former introductory 
words of a special conclusion to a plea in bar, to 
render it positive, and free from the fault of 
argumentativeness. These words were followed 
by nil debet or non est factum , where the action 
was debt on a contract or sealed instrument, re¬ 
spectively. 

EUNDO, MORANDO, ET REDE¬ 
UNDO.—In going, remaining, and returning. 
This phrase expresses the privilege from arrest 
of a witness or party to a suit in going to and 
returning from court and while remaining there. 

EUNOMY.-A constitution of good laws. 


Et cetera, (defined). 4 Mete. (Ky.) 211. 

- (in a bond). 3 Mon. (Ky.) 196. 

-(in a recognizance). 6 Serg. & R. (Pa.) 

427. 

-(in a statute). 27 Ark. 564, 568. 

- (in a will). L. R. 11 Eq. 363. 

ET DE HOC PONIT SE SUPER 
PATRIAM.—And of this he puts himself 
upon the country. The formal conclusion of a 
common law plea in bar by way of traverse. 
The literal translation.is retained in the modern 
form. 

ET HABEAS IBI TUNC HOC 
BREVE.—And have you then there this writ. 
The formal words directing the return of a writ. 
The literal translation is retained in the modern 
form of a considerable number of writs. 

ET HOC PARATUS EST VERIFI- 
CARE.—And this he is prepared to verily. 
The formal conclusion of an ancient plea in bar 
in confession and avoidance. The literal trans¬ 
lation is still retained in the modern form of such 
pleas. 


EVASION.—A subtle endeavoring to set 
aside truth or to escape the punishment of the 
law. Tliis will not be allowed. If one person 
says to another that he will not strike him, but 
will give him a pot of ale to strike first, and, 
accordingly, the latter strikes, the returning the 
blow is punishable; and if the person first strik¬ 
ing is killed, it is murder; for no man shall 
evade the justice of the law by such a pre¬ 
tence. (1 Hawk. P. C. 81.) So no one may 
plead ignorance of the law to evade it.— Jacob. 

EVENINGS.—The delivery at even cr 
right of a certain portion of grass, or corn, &c., 
to a customary tenant, who performs the service 
of cutting, mowing or reaping for his lord, given 
him as a gratuity or encouragement.— Kenn . 
Gloss. 

Event, (defined). 11 Barb. (N. Y.) 471, 473. 

-(costs to abide). 2 Chit. Gen. Pr. 

86; 5 East 489; L. R. 8 Q. B. 280; 3 T. R. 138. 

-(in rule of court). L. R. 5 Ex. D. 15, 

1B0. 

Eventually, (in rule cf court). 1 Barb. 
(V Y.) 447, 448. 
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Eventus est qui ex causa sequitur ; 
et dicitur eventus quia ex causis 
evenit (9 Co. SI): An event is that which 
follows from ihe cause, and is called an event 
because it eventuates from causes. 

Eventus varios res nova semper 
habet (Co. Litt. 379): A new matter always 
produces various events. 

Every of them, (in a bond). 2 Browne 
(Pa.) 31; 1 Rawle (Pa.) 255 ; 4 Watts (Pa.) 50; 
2 Wheel. Am. C. L. 379. 

- (in a covenant). 3 Taunt. 87. 

—— (in a will). 12 Serg. & R. (Pa.) 154. 

Every one must be taken to intend 
that which is the natural conse¬ 
quence of his actions.— A leading maxim 
of the law of evidence, especially applicable in 
criminal cases. 

Every thing else, (in a will). 7 Bing. 
664, 672. 

EVES-DROPPERS. —See Eaves-drop- 

pers. 

EVICT.—This word is used in the 
' books where a person in possession of land 
under a title derived from A. is turned out 
of possession by B., who has a title para¬ 
mount. Co. Litt. 173 b. iSfce Exchange, 2 
2; Warranty. 

EVICTION.—A popular term for turn¬ 
ing a teDant of land out of possession, 
either by re-entry or by legal proceedings, 
such as an action of ejectment. It is 
usually applied to ouster from real prop¬ 
erty only, but it is not inapplicable to the 
dispossession from personal property also. 
The covenants for seisin in fee-simple and 
for good right to convey usually inserted 
in deeds are, in substance, covenants 
against eviction, in this respect differing 
from the covenant for quiet enjoyment. 
(Child v. Stenning, 11 Ch. D. 82). It is 
competent for a landlord to evict his 
tenant for proper cause; but a landlord 
r* ay also be guilty of a wrongful eviction 
>f his tenant, as where without proper 
cause he either actually, i. e . physically, 
evicts him, or does any act of a permanent 
character with the intention of evicting 
the tenant, and which is inconsistent with 
the latter’s returning iDto or continuing 
in possession. 

Eviction, (defined). 5 Ind. 393: 15 La. 
Ann. 514, 515; 106 Mass. 201, 203. 

-(what is an). 25 Minn. 526, 527 : 4 

Wend. (N. Y.) 423. 


Eviction, (what is not). 5 Conn. 497 ; 4 
Cow. (N. Y.) 5S1, 585; 12 Wend. (N. Y.) 529. 

-(cannot be more than “ouster”). 8 

Cow. (N. Y.) 727, 731. 

-(of tenant by landlord) 6 Wheel. 

Am. C. L. 375. 

-(synonymous with “ ouster ”). 4 Mass. 

349, 352. 

EVIDENCE.— 

2 1. Judicial, and extra-judicial.— 
Evidence is means employed for the pur¬ 
pose of proving an unknown or disputed 
fact, and is either judicial or extra-judicial. 
Judicial evidence is that which is used on 
trials or inquiries before courts, judges, 
commissioners, referees, &c., while extra¬ 
judicial evidence is that which is used to 
satisfy private persons as to facts requiring 
proof. 

2 2. An important kind of extra-judicial 
evidence is that known as conveyancers' 
evidence, namely, that evidence which by 
the practice of conveyancers is required 
in the investigation of the title to prop¬ 
erty, in proof of facts on which the good¬ 
ness of the vendor's title depends; such 
are original title deeds, probates of wills, 
certificates of births, deaths and marriages, 
statutory declarations, &c. (See Cov. 
Conv. Ev., passim. The old writers fre¬ 
quently describe title-deeds as “evidences;” 
“ the evidences are, as it were, the sinewes 
of the land;” Co. Litt. 6a, 213a ; Ducange, 
s. v. Evidentise.) Evidence by statutory 
declaration is sometimes called “declara¬ 
tory evidence.” 

Judicial evidence is of the following 
kinds— 

2 3. Direct.—Evidence is direct where 
the fact proved by it (the evidentiary fact) 
is the fact in issue, or the fact required to be 
proved ( see Best Ev. 25); as where on a 
trial for murder a witness deposes that he 
saw the prisoner kill the deceased. 

2 4. Indirect evidence is where the 
existence of the fact in issue is inferred 
from the evidentiary fact. Such evidence 
is (1) conclusive, when the existence of 
the fact in issue follows either by a neces¬ 
sary consequence of the laws of nature or 
from a rule of law (as where an alibi is 
proved, 'or the certificate of incorpora¬ 
tion of a company is produced); or (2) 
circumstantial or presumptive , where it only 
rests on a greater or less degree of pro¬ 
bability, as where a person accused of 
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ft murder is proved to have in his pos¬ 
session the instrument by which the de¬ 
ceased was killed. (Best Ev. 25.) Evi¬ 
dence which shifts the burden of proof is 
called “ prima fade evidence.” Id. 434. 
See Presumption ; Proof. 

§ 5. Real evidence is that which is de¬ 
rived from any object belonging to the 
class of things: thus, footsteps in a field 
are real evidence that some one has been 
there; and the production of a mutilated 
document is real evidence of the mutila¬ 
tion,* 

l 6. Documentary evidence is that de¬ 
rived from conventional symbols (such as 
letters), by which ideas are represented on 
material substances, A written contract 
is documentary evidence. Documents 
are divided into those which prove them¬ 
selves, such as the probate of wills, certifi¬ 
cates by registrars and other officials, &c., 
(Pow. Ev. 360), and those which require 
personal evidence to prove them, such as 
agreements, deeds and other private docu¬ 
ments. See Ancient Documents. 

§ 7. Personal evidence is that which is 
afforded by human beings, either by words 
or by signs intended to convey ideas. It 
may be personal either as to its source, 
as where a person deposes to a fact which 
he has seen (e. g. an assault); or as to its 
instrument, i. e. the means by which it is 
brought before the tribunal. The former 
class has some kinds with special names, 
of which “ opinion ” evidence, and its prin¬ 
cipal variety, “ expert” or “scientific” evi¬ 
dence, are the most important. Best Ev. 
648. 

§8. Oral, and written.—The latter 
class (evidence personal by reason of its 
instrument), also called ** testimony,” is 
either oral or written. Oral evidence is 
that given by a witness vivd voce before 
the tribunal. Written evidence is given 
either by affidavit or deposition ( q. v.) In 
general, the evidence on the trial of an 
action is given orally in court, unless the 
parties agree to have it taken by deposi¬ 
tion, and subject to the rule that the court 
may order certain witnesses to be exam¬ 
ined before an examiner or on a commis¬ 


sion, or order a particular fact or facts to 
be proved by deposition, 
l 9. Original evidence is that which 
comes from its source without passing 
through any intermediate channel; as 
where a witness deposes to a fact within, 
his own knowledge, or where a thing m 
an original document is produced to the 
tribunal. Original documentary evidence 
is called “ primary ” evidence ; original 
real evidence is sometimes called “ imme¬ 
diate real ” evidence. 

8 10. Derivative, unoriginal, trans¬ 
mitted, second-hand, or reported evi¬ 
dence, is that which is brought from its 
source through an intermediate channel, 
as where a witness offers to prove a fact of 
the existence of which he has been in¬ 
formed by another person, or describe* 
the condition of a thing or the contents ot 
a document not produced ; so, a copy of . 
document is derivative evidence of the 
contents of the original. (Best Ev. 26.) 
Derivative evidence is called—(1) hear¬ 
say or second-hand (Bose. Cr. Ev. 25). 
when a witness makes a statement 
on the authority of another person [see 
Declaration, § 5); (2) secondary or 

parol, when the contents of a document 
are brought before the court either orally 
or by means of a copy; and (3) re¬ 
ported, when the original source is real, 
as where the appearance of a thing is 
described by a witness. 

g 11. Best, and secondary.—The dis¬ 
tinction between original and derivative 
evidence is important with reference to 
the rule that where two kinds of evidence 
are accessible, the best evidence must be 
given (Best Ev. 115 ; see, however, as to evi¬ 
dence of the condition of a chattel, &c., B. 
v. Francis, L. B. 2 C. C. B. 128) ; hence, 
secondary evidence of the contents of a 
document is not admissible if the original 
can be produced. Where, however, a doc¬ 
ument is of such a public nature as to be 
admissible in evidence on its mere produc¬ 
tion from the proper custody, a copy of or 
extract from it is admissible in evidence if 
it is either proved to have been examined 
with the original, or purport to be certh 


* The classification of real, personal and docu- confusion between sources and instruments oi 
mentary evidence here given is not that given in evidence, 
the textbooks, where there seems to be some 
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fied as a true copy or extract by the officer 
having the custody of the original. See 
Certified Copy; Copy; Extract; Notice 
to Produce. 

I 1:2. Substantive evidence is that ad¬ 
duced for the purpose of proving a fact in 
issue, as opposed to evidence given for the 
purpose of discrediting a witness (i. e . 
showing that he is unworthy of belief) or 
of corroborating his testimony. Best Ev. 
‘246, 773, S03; Rose. 65, where “ evidence 
m chief” is also used as equivalent to 
“ substantive evidence;” “ evidence in 
chief' is more commonly used in speak¬ 
ing of affidavit evidence, or of evidence 
o-iven on an examination in chief. See 
Affidavit; Examination ; also , Discredit. 

I 13. Intrinsic. — Evidence may be 
either intrinsic [internal] or extrinsic. 
Intrinsic evidence is that which is derived 
from a document without anything to ex¬ 
plain it, or, as it is said, “ without going 
beyond the four corners of the document.’’ 
The terms “intrinsic” and “internal” 
are not common in practice. 

\ 14. Extrinsic, or parol evidence is 
evidence given to explain, vary or contra¬ 
dict a document, being derived from some 
other source than the document itself. 
(Wisrr. Extrin. Ev. passim; Wats. Comp. 
Eq. 1208.) It is called (1) explanatory 
evidence, where it is used for the purpose 
of ascertaining the meaning of the words 
actually used in the document, and (2) 
evidence to prove intention , where the 
object is to show what was intended to 
have been, but has not been, written. The 
principal varieties of explanatory evidence 
are (a) evidence of usage to show that cer¬ 
tain words in the document were employed 
in a technical sense understood by the 
parties (Best Ev. 319); and (b) evidence 
of circumstances (tautologically, “sur¬ 
rounding” or “collateral” circumstances), 
as where evidence is given of the state of 
a testator’s family, in order to explain the 
provisions of his will. (Charter v. Charter, 
L. R. 7 H. L. 364.) Evidence of intention 
is as a rule only admissible to explain 
latent ambiguities; thus, where a testator 
gives a legacy to William Smith, evidence 
is admissible to prove which William 
Smith he intended. (Best Ev. 314.) Nu¬ 
merous other classifications of evidence 


will be found in Best and in Bentham’s 
works on evidence; but they have not 
been adopted in practice. See Admission ; 
Confession; Declaration; Estoppel; Ex¬ 
amination; Fact; Notice; Presumption; 
Proof; Res Gestae; Voir Dire. 

Evidence, (defined). 56 Ala. 87 ; 31 Cal. 
201, 203; 3 Bl. Com. 367; Co. Litt. 283 a; 1 
Stark. Ev. 8. 

-(distinguished from “proof”). 6How. 

(N. Y.) Pr. 96, 98; 1 Greenl. Ev. i 1. 

-(distinguished from “ testimony”). 17 

Ind. 272, 280. 

Evidence against himself, (in State con¬ 
stitution). 52 N. H. 459; 13 Am. Rep. 88. 

EVIDENCE OF DEBT.—A written 
instrument or security for the payment of 
money, importing on its face the existence 
of a debt. 

Evidence of indebtedness, (what is). 12 
So. Car. 202. 

Evidence of the freedom of a negro, 
(what is sufficient). 1 Coxe (N. J.) 332. 

EVIDENCE OF TITLE.—A deed 
or other document establishing the title to 
property, especially real estate. See Evi¬ 
dence, § 2 . 

Evidence, prim a facie, (defined). 97 Mass. 
230,243. 

EVIDENTIARY.—Having the qual¬ 
ity of evidence; constituting evidence; 
evidencing. A term introduced by Mr. 
Bentham, and, from its convenience, 
adopted by other writers.— BwrriU. 

Evincing the lunacy of the party, (in 
the affidavits to a petition of lunacy). 1 Sax. 
(N. J.) 19, 24. 

EVOCATION. —In the French law, with¬ 
drawing a case from the cognizance of an inferior 
court. 

EWAGE. —Toll paid for water-passage.— 
Jacob. See Aquagium. 

EWBRICE. —Adultery.— Jacob. 

E WRY. —An office in the royal household 
where the table linen, <&c., is taken care of.— 
Wharton . 

EX.—From; by; on; out of; on ac¬ 
count of; with ; according to. The intro¬ 
ductory word of many Latin maxims and 
phrases, of which the following are the 
principal ones— 

EX ABUNDANTI OAUTELA.- 

From abundant caution. 
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EX ^3 QUIT ATE.—According to equity. 

EX ^jjQUO ET BONO.—In equity and 
good conscience. 

J 4 !x. ALTERA PARTE.—Of tlie other 
part. 

Ex antecedentibus et consequenti- 
buB fit optima interpretatio (2 Inst. 
317): From what goes before and what fol¬ 
lows, the best interpretation is arrived at. The 
context must be most thoroughly looked into 
before a correct interpretation can be obtained. 
This maxim is one of the most important rules 
for the construction of contracts, which in all 
cases are to be construed according to their 
object, and the whole of their terms. 

EX ARBITRIO JUDICIS.—By or in 

the discretion of the judge. 

EX ASSENSU CURLiE.—By or with 
the consent of the court. 

EX ASSENSU PATRIS —By or with 
the consent of the father. A species of dower 
ad ostium ecclesice , during the life of the father 
of the husband; the son, by the father’s consent 
expressly given, endowing his wife with parcel 
of his father’s lands. Abolished by 3 and 4 
Will. IY. c. 105, l 13. 

EX CATHEDRA.—With the weight of 
one in authority. Originally applied to the 
decisions of the popes from their cathedra , or 
chair. 

EX CERTA SCIENTIA —Of certain 
knowledge. A phrase found in old English 
letters-patent, implying that the crown had full 
knowledge of the matter. 

EX COMITATE.—Out of comity, or 
courtesy. 

EX COMPARA.TIONE SCRIPT- 
ORUM.—By comparison of writings, i. e. 
handwritings. 

EX CONCESSIS.—According to what 
has been already allowed. 

EX CONSULTO.—With deliberation. 

EX CONTRACTU.—From a contract. 
One of the greatest classes of obligation from 
which a right of action accrues. The actions 
are (1) account; (2) assumpsit, or promise; (3) 
covenant; (4) debt; (5) detinue; (6) scire facias, 
or revivor. 

Ex contractu, (actions of). 19 Johns. 
(N. Y.) 427, 435. 

EX DEBITO JUSTICIiE.—From a 
debt of justice; in accordance with the demands 
of justice. This expression is the opposite of 
ex gratia ( q. v.) 

EX DEFECTU SANGUINIS.—From 
failure of issue. 


EX DELICTO. —From a tort oi 
offence. The actions which arise from 
torts are: (1) case; (2) trespass; (3) 
trover; (4) replevin. 

Ex delicto, (actions). 19 Johns. (N. Y.) 
427, 435. 

Ex delicto non ex supplico emergit 
infamia : Infamy arises from the crime, not 
from tlie punishment. 

EX DEMISSIONE (commonly abbrevi¬ 
ated ex dem.) —Upon the demise. A phrase 
forming part of the title of the old action of 
ejectment. 

Ex diuturnitate temporis omnia 
praesumuntur esse solemniter acta 
(Jenk. Cent. 185) : From lapse of time, all 
things are presumed to have been done properly. 

EX DOLO MALO.—Out of fraud or de¬ 
ceit. 

* 

Ex dolo malo non oritur actio (Cowp. 
343) : From a fraud an action does not arise. 

Ex donationibus autem feoda mili- 
taria vel magnum serjeantium non 
continentibus oritur nobis quoddam 
nomen generale, quod est socagium 
(Co. Litt. 86): From grants not containing mil¬ 
itary fees or grand serjeanty, a kind of general 
name is used by us, which is socage. 

Ex facto jus oritur (2 Inst. 49): The 
law arises from the fact. 

EX FICTIONE JURIS.—By a fiction 
of law. 

Ex frequenti delicto augetur pcena 
(2 Inst. 479): Punishment increases with in¬ 
creasing crime. 

EX GRATIA.—Of, or out of, grace or 
favor. A phrase inserted in crown grants 
to indicate that they were not obtained 
upon any claim of legal right (ex debito 
justidx ). 

EX GRAVI QUERELA.—On the 

grievous complaint. A writ that lay for him to 
whom any lands or tenements in fee were de¬ 
vised (within any city, town or borough wherein 
lands were devisable by custom), against the 
heir of the devisor when lie entered and de¬ 
tained them from him.— Reg. Orig. 224. Abol¬ 
ished by 3 and 4 Will. IV. c. 27, \ 36. 

EX INDUSTRIA.—From a fixed pur¬ 
pose; intentionally. 

EX LICENTIA REGIS.—By license of 

the king. 

EX MALEFICIO.—On account of mis¬ 
conduct, or a tort. 
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Ex maleflcio non oritur contractus : 
from a tort a contract does not arise. 

Ex malis moribus bonee leges nates 
sunt (2 Inst. 161): Good laws arise from evil 
manners. 

EX MERO MOTU. —Of his own ac¬ 
cord. Said of orders and rules made by a 
judge, of his own motion, without appli¬ 
cation of any person. 

EX MORA.—From or by reason of delay. 
Interest on money, alter the time of payment of 
the principal has expired, is said to be ex mora, 

EX MORE.—According to custom. 

Ex multitudine eignorum colligitur 
identitas vera (Bae. Max.): True identity 
is collected from a number of signs. 

EX NECESSITATE.—From necessity. 

Thus, ex necessitate legis, from the necessity of 
the law; cx necessitate rei , from the necessity 
of the thing. 

Ex nudo pacto non oritur actio (Noy. 
Max. 24!: An action does not arise from a 
mule contract. Every simple contract must be 
supported by a good and valuable consideration, 
as money, marriage, or the like. A good con¬ 
sideration (?. e. relationship, or natural love and 
atfection) will not support an assumpsit. Cliitty 
lays down the rule “that a sufficient considera¬ 
tion or recompense for making, or motive or 
inducement to make, the promise upon which a 
party is charged, is of the very essence of a con¬ 
tract not under seal, both at law and in equity; 
and that such consideration must exist, or the 
promise will be void and no action be main¬ 
tainable thereon.” Such consideration mav be 
either executed, executory, concurrent or con¬ 
tinuing. 

EX OFFICIO.—Officially ; by virtue 
of office. An authority properly exercised 
by an officer as appertaining to the office, 
though not expressly delegated to him, is 
said to be exercised ex officio . 

Ex officio, (defined). 1 Wyom. T. 318;! 
Love. Wills 12 n. 


EX OFFICIO INFORMATIONS.— 
Proceedings filed in the English Queen's Bench 
Division hy the attorney-general, at the direct 
and proper instance of the crown, in eases of 
such enormouj misdemeanors as peculiarly tend 
to disturb or endanger the government, or to 
molest or affroet the sovereign in discharging 
the royal functions. The information is tried 
by a jury of the county where the offence arose, 
and lor that purpose, unless the case be of such 
importance as to be tried at bar, it is sent down 
by wnt of nisi prius into that county, and tried 


either by a common or special jury, like a civil 
action. (4 Steph. Com. (7 edit.) 374.)— Wharton • 

EX OFFICIO OATH.—An oath taken 
by offending priests; abolished by 13 Car. II. st. 

I, c. 12. 

Ex pacto illicito non oritur actio: 
No action arises out of an illicit bargain. 

EX PARTE.— 

§ 1. In its primary sense, ex parte } as ap¬ 
plied to an application in a judicial pro¬ 
ceeding, means that it. is made by a person 
who is not a party to the proceeding, but 
who has an interest in the matter which 
entitles him to make the application. 
Thus, in a bankruptcy proceeding or an 
administration action, an application by 
A. B., a creditor, or the like, would be 
described as made “ ep parte A. B.,” i. e. 
on the part of A. B. 

$ 2. In its more usual sense, ex parte 
means that an application is made by one 
party to a proceeding in the absence of 
the other. Thus, an ex parte injunction is 
one granted without the opposite party 
having had notice of the application. It 
would not be called ex parte if he had 
proper notice of it, and chose not to ap¬ 
pear to oppose it. 

Ex parte, (examination of witness). 2 Scam. 
(Ill.) 61. 

EX PARTE MATERNA.—On the ma¬ 
ternal side, or line. 

Ex parte materna, (defined). 4 Zab. (N. 

J. ) 431, 433. 

EX PARTE PATERNA.—On the pater¬ 
nal side, or line. 

Ex parte paterna, (defined). 4 Zab. (N. 
J.) 431, 433. 

EX PARTE TALiIS.—A writ that lay for 
a bailiff or receiver, who, having auditors ap¬ 
pointed to take his accounts, cannot obtain of 
them reasonable allowance, but is cast into 
prison.— F. N. B. 129. 

Ex paucis dictis intendere plurima 
possis (Litt. \ 384): You can imply many 
things from few expressions. 

Ex paucis plurima conoipit ingeni- 
um (Litt. ? 550): From a few words or hints 
the understanding conceives many things. 

EX POST FACTO, or POST- 
FACTO literally means “ from that which 
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happened subsequently/ 5 * Thus, a trans¬ 
action which was originally binding and 
effective may become void ex post facto , i. e . 
by matter subsequent. ( See Fraud ; Void.) 
The term is also applied in a general sense 
to denote anything which has a retrospec¬ 
tive operation ; thus, a statute applying to 
acts and events which took place before it 
.vas enacted, is sometimes called ex post 
facto legislation. 

Ex post facto, (defined). 16 B. Mon. (Ky.) 
37. 

-(when a deed becomes void by matter). 

Sliep. Touch. 70. 

EX POST FACTO LAW.—A law 

which makes an act done before its pass¬ 
age, and which was innocent when done, 
criminal. (3 Dali. (U. S.) 186.) A law 
which renders an act punishable in a man¬ 
ner in which it was not punishable when 
committed. 3 Cranch (U. S.) 87. 

Ex post facto law 7 , (defined). 1 Baldw. 
(U. S.) 60, 75 ; 3 Dali. (U. S.) 386, 391; 4 Wall. 
(U. S.) 172, 277; 2 Wash. (U. S.) 366. 16 
Ga. 102; Breese (Ill.) 154 ; 3 N. Id. 473, 475; 
13 Vr. (X. J.) 228; 14 Id. 203, 214, 230; 24 
How. (N. Y.) Pr. 388; 7 Johns. (N. Y.) 477, 
483; 22 N. Y. 95, 104; 3 Desaus. (S. C.) 466, 
477 ; 2 Crim. L. Mag. 385 ; 1 Kent Com. 408 ; 1 
Bl. Com. 46. 

- (what is an). 25 N. Y. 406 ; 1 Bay 

(S. C.) 178, 184; 3 Gratt. (Va.) 632. 

- (what is not). 6 Cranch (U. S.) 87 ; 

2 Gall. (U. S.) 105, 138; 17 How. (U. S.) 456; 
2 Paine (U. S.) 74; 9 Wall. (IJ. S.) 35 ; 40 Ala. 
21 ; 31 Conn. 63 ; 47 Id 518, 532; 2 Root (Conn.) 
350; 10 La. Ann. 745; 18 Me. 109, 111; 42 
Me. 429 ; 2 Mass. 223, 226 ; 8 Id 424, 430 ; 2 
Pick. (Mass.) 165; 11 Id 28; 13 Minn. 370; 2 
Vr. (N. J.) 133 ; 36 Barb. (N. Y.) 447, 449; 9 
Wend. (N. Y.) 494, 496 ; 4 Serg. & R. (Pa.) 356, 
364; 3 Whart. (Pa.) 481, 484; 9 Gratt. (Va.) 
738; Fess. Pat. 54, 

- fin constitution of United States). 9 

Cranch (U. S.) 374, 377 ; 7 Pet. (U. S.) 243, 249 ; 
7 Wheat. (U. S.) 164, 183; 12 Id 213, 266; 4 
Mass. 282, 296 ; Coxe (N. J.) 272, 276. 

- (distinguished from “ retrospective ,5 

law). T. U. P. Charlt. (Ga.) 94, 100. 

Ex prsecedentibus et consequenti- 
bus optima fit interpretatio (1 Roll. 
374): The best interpretation is made from the 
context. 

EX PROPRIO MOTU.—Of his own ac¬ 
cord. 

EX PROPRIO VIGORE. —By its [or 
their] own force. 2 Kent Com. 457. 


EX PROVISIONE MARITA.—From 

the provision of the husband. 

EX RELATIONE. —From a narra¬ 
tive or information ; on the relation. A 
case decided in a court of justice is said to 
be reported ex relatione (or ex red amici) 
when the reporter derives his knowledge 
of it not from having been present ir 
court, but from notes or information com¬ 
municated to him by some one who heard 
the case argued and decided. See an in 
stance mentioned in Shattock v. Shattock, 
L. R. 2 Eq. 191. The phrase is also a part 
of the title of a cause prosecuted by the 
State through its prosecuting officer “ on 
the relation 55 of the party aggrieved. 

EX TEMPORE.—From the time; by 
lapse of time. 

EX TESTAMENTO.—From, by or un¬ 
der a will. The opposite of ab intestato (q. v.) 

Ex tota materia emergat resolutio 
(Wing. Max. 238) : Let the decision arise from 
the whole case. 

Ex turpi causa (or contractu) non 
oritur actio. —No action arises from an im¬ 
moral cause (or base consideration). Contracts 
founded on a consideration which is contra boitos 
mores are void. See Merrvweather v. Nixon, 2 
Sm. Lead. Cas. 546, where it was decided that 
there is no right to contribution between joint 
tort-feasors. 

EX UNA PARTE.—On the one pail or 
side. 

EX VI TERMINI.—From the force or 
meaning of the expression. 

EX VISCERIBUS.—From the bowels, 
from the very essence of the thing. Thus, cx ris- 
ceribus causae, from the*bowels or heart of the 
cause ; ex visceribus testamenti, from the particular 
will in question itself, without reference to the 
language or construction of any other will. 

EX VISITATIONS DEI.—By the vis¬ 
itation of God, or, by a natural cause. A term 
used in the verdict of a coroner's jury indicating 
that the death inquired of was a natural one. 

EXACTION.— A wrong done by an 
officer or one in pretended authority, by 
taking a reward or fee for that which the 
law allows not, whereas, “ extortion ” is 
where an officer takes more than is due, 
when something is due to him. Co. Litt. 
368. 




* u Nunquam crescit ex postfacto preteriti delicti words —ex post facto —is, of course, incorrect. 
cestimatio” (Pig- L. xvii. fr. 138, $ 1.) The But constant usage inclines us to adhere to th€ 
ordinary way of spelling the phrase in three modern spelling. 
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Exactions? and demands, (in a lease). 1 
Oo. 101. 

EXACTOR REGIS.—The king's col¬ 
lector ot‘ taxes; also, a sheriff. 

EX ALT ARE.—In old English law, to 
raise; to elevate. Frequently spoken of water, 
u <?. to raise the surface of pond or pool. 

EXAMINATION is the interrogation 
of a person on oath, and is either by writ- 
ten interrogatories (q. v.) or viva voce. 

| :2. Of witness generally. —The com¬ 
monest instance of viva voce examination 
occurs in obtaining evidence from wit¬ 
nesses, who are examined in court, or 
before an officer of the court or an exam¬ 
iner (q. i\) 

1 3. Examination-in-chief, cross, and 
re-examination. —When the evidence of 
the witness is obtained by oral examina¬ 
tion, this is called the examination-in- 
chief; when a witness has been so exam¬ 
ined, or has made an affidavit on behalf 
of the party calling him, and is then 
examined on behalf of the opposite party 
in order to diminish the effect of his evi¬ 
dence, this is called cross-examination, 
and when he is again examined by the 
party calling him in order to give him an 
opportunity of explaining or contradict¬ 
ing any false impression produced by the 
cross-examination, this is called re-exam¬ 
ination ; it is necessarily confined to mat¬ 
ters arising out of the cross-examination. 
Best Ev. 786; Rose. Cr. Ev. 140. See Depo¬ 
sition ; Interrogatory; Testimony; Voir 
Dire. 

2 4. As to debts. —Sometimes an ex¬ 
amination is in the nature of a cross- 
examination, as in the case of a judgment 
debtor being examined as to what debts 
are owing to him, with a view to their 
being attached. Republic of Costa Rica 
v. Strousberg, 16 Ch. D. 8. See Attach¬ 
ment, \ 5; Garnishee. 

\ 5. In bankruptcy, every bankrupt 
must attend the first meeting of creditors 
to be examined with reference to his 
affairs. He must also pass a public exam¬ 
ination in court within an appointed time 
after the first meeting, and may at any 
time be summoned by the court to be 
examined. The examination is limited to 
inquiries as to his property and trade 
dealings, if any. Robs. Bankr. 539 


2 6. For admission to the bar.— Per- 
sons desirous of being admitted to practice 
as attorneys or solicitors are, as a rule, 
required to pass an examination ; in Eng¬ 
land three, namely, a preliminary exam¬ 
ination in general knowledge (English, 
Latin, arithmetic, &c.,) before being arti¬ 
cled; an intermediate examination in ele¬ 
mentary law after half the time under 
articles has been served, in order to 
ascertain the progress made by the arti¬ 
cled clerk in acquiring the knowledge 
necessary for a solicitor, and a final exam¬ 
ination to test the fitness of the candidate 
to transact the business of a solicitor. The 
examinations are conducted by the Incor¬ 
porated Law Society. (See the Solicitors 
Act, 1877, and the acts recited in the pre¬ 
amble.) In the United States this subject 
is regulated by statute in each State, the 
requirements differing somewhat. See Ar¬ 
ticled Clerk ; Attorney ; Barrister ; 
Inns of Court. 

§7. In criminal law. —The prelimi¬ 
naryhearing before a magistrate (or, in the 
federal courts, before a Circuit Court com¬ 
missioner,) of the evidence against one 
accused of crime, with a view to his com¬ 
mitment (or enlargement on bail), if a 
prima fade case is made out against him, 
or his discharge if not. 

2 8. Of invention. —An inquiry made 
at the patent office in order to ascertain 
whether an alleged invention is patent- 
able. U. S. Rev. Stat. 2 4893. 

§ 9, Of title.—An examination of the 
public records by an intending purchaser, 
or lender of money on real estate security, 
to ascertain whether the vendor or bor¬ 
rower has a good and valid title to the 
land about to be conveyed or mortgaged ; 
what incumbrances there are upon it, &c. 

Examination, (in a statute). 8 Nev. 153; 5 
N. Y. 562; 15 East 117, 141. 

EXAMINATION DE BENE 
ESSE .—See De Bene Esse. 

Examination, due, (in a statute). 11 Maas. 
379,383. 

-(in an order of a justice). 2 Seas. 

Cas. 40. 

Examination of a long account, (in the 
code). 5 Daly (N. Y.) 63. 

Examine, (in a statute). 10 Barb. (N. Y.) 
216, 218. 
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Examine, hear and punish, (power to). 1 
Salk. 200. 

Examine, settle and allow, (involves the 
right to reject). 9 Wend. (N. Y.) 508. 

EXAMINED COPY.— A copy of a 
public record, or paper on file in a public 
office or registry, which has been com¬ 
pared with the original, of which it is a 
copy, by the officer having custody of the 
record. 

EXAMINER.— 

§ 1. In English law. — A person appointed 
oy a court to take the examination of witnesses 
in an action, i. e. to take down the result of their 
interrogation by the parties or their counsel 
either by written interrogatories or viva voce . 
An examiner is generally appointed where a 
witness is in a foreign country, or is too ill or 
infirm to attend before the court, and is either 
an officer of the court, or a person specially ap¬ 
pointed for the purpose. Se o Commission, \ 7 ; 
Deposition ; Master. 

§ 2. There is an examiner attached to the 
Chancery Division of the High Court to take 
the examination of deponents or witnesses. In 
eases requiring expedition a special examiner is 
frequently appointed. Under the practice of 
the Court of Chancery before the Judicature 
Acts, the evidence to be used on the hearing of 
a cause was taken either by affidavit or deposi¬ 
tion before the examiner ; persons so giving evi¬ 
dence were subject to cross-examination and re¬ 
examination. (Hunt. Eq. 72.) This practice 
has been abolished. See Evidence, \ 7. 

^ 3. In New Jersey, an examiner is an 
officer appointed by the Court of Chancery 
to take testimony in causes depending in 
that court. His powers are similar to 
those of the English examiner in chan¬ 
cery. Supra , \ 2. 

§ 4. In the patent office. — An officer 
in the patent office charged with the duty 
of examining the patentability of inven¬ 
tions for which patents are asked. 

EXAMINER IN CHANCERY.— 

See Examiner, § 2, 3. 

EXAMINERS. —Persons appointed to 
examine applicants for admission to prac¬ 
tice law. 

EXANNUAL ROLL.—The old way of 
exhibiting sheriff s' accounts. Illeviable and 
desperate debts were transcribed into this roll, 
which was yearly read, to see what might be re¬ 
covered.— Cowell. 

EXCAMB.—In the Scotch law, to exchange. 

EXCAMBIATOfU—A broker; one em¬ 
ployed to exchange lands.— Cowell . 


EXCAMBION. —In the Scotch law, a con¬ 
tract whereby one piece of land is exchanged 
for another. 

EXCAMBIUM. —An exchange ; a plac* 
where merchants meet to transact their business; 
also an equivalent in recompense ; a recompense 
in lieu of dower ad ostium ecdesice . See Escam* 
BIUM. 

EXCELLENCY. —The title of a viceroy, 
governor, ambassador or commander-in-chief. 

Except, (in a covenant). 16 East 352. 

- (in a deed). 4 Doug. 306. 

- (in a lease). Hob. 273, 276; 1 Salk. 

196. 

in an award). Cro. Jac, 277, 278. 
synonymous with “ until ”). 10 Mass. 

379, 383. 

Except as hereinafter mentioned, (in a 
lease). 6 Barn. C. 430, 432. 

Excepting and reserving, (in a dee T . 129 
Mass. 231, 233; 11 Wend. (N. Y.) 36. 

EXCEPTIO. —In the Roman and civil law, 
an exception ; the designation for the defendant’s 
plea. In the old books the word heads many 
phrases being the names of different exceptions 
and defences—thus, exceptio ad breve prostcnien- 
dam, a plea in abatement; cxccptio dilatoria , a 
dilatory exception, or plea; except io dull mah\ a 
plea of fraud; exceptio in factum , a pica founded 
upon the particular facts of the case ; exceptio 
met as, a plea of duress ; exceptio pacti convent i y a 
plea that plaintiff had stipulated not to sue ; ex¬ 
cept io pecunice non numcratce, a denial that the 
money sued for was ever received by defendant; 
exceptio peremptory a peremptory exception, or 
plea in bar; exceptio rei judicatce, a defence that 
the matter lias been already adjudged in another 
court between the parties; exceptio temports , a 
plea similar to the modern one of the statute of 
limitations. 

Exceptio ejus rei cujus petitur dis- 
solutio nulla est (Jenk. Cent. 37): There 
is no exception of that thing of which the disso¬ 
lution is sought. 

Exceptio falsi omnium ultima: A 
plea denying a fact is the last ol all. 

Exceptio nulla est versus actionem 
quae exceptionem perimit (Jenk. Cent. 
106): There is no exception against an action 
which entirely destroys an exception. 

Exceptio probat reg'ulam de rebus 
non exceptis (11 Co. 41): An exception 
proves the rule concerning things not excepted. 

Exceptio quae flrmat legem, exponit 
legem (2 Buis. 189): An exception winch 
confirms the law, expounds the law. 

Exceptio semper ultima ponenda 
est (9 Co. 53) : An exception is always to be 
put last. 
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EXCEPTION.— 


{ 1. Conveyancing:.-—In conveyanc¬ 
ing, an exception is a clause in a deed 
whereby the feoffor, donor, grantor, lessor, 
<£c., excepts something out of that which 
he had granted before by the deed, so that 
the thing excepted does not pass by the 
grant. An exception must be part of the 
thing granted, and must be in esse at the 
time of the grant, while a reservation 
(q. i\) must be of some new thing issuing 
out of the thing granted. Shep. Touch. 
78 ; 1 Daw Conv. 95. 

I 2. Procedure. — In procedure, to ex¬ 
cept to a thing is to object to or challenge 
it. Thus, to except to bail or sureties is to 
object to their sufficiency (see Bail, \ 10; 
Justification ; Sm. Ac. (11 edit.) 235); and 
in chancery practice, to except to an an¬ 
swer to interrogatories or affidavit of doc¬ 
uments is to object to its sufficiency, which 
is done by applying to the court or judge 
on summons or motion to consider the 
sufficiency of the answer or affidavit. 
(Dan. Ch. Pr. 16S0.) Formerly, in Eng¬ 
land, if a defendant in a chancery suit put 
in an insufficient answer to interrogato¬ 
ries, the plaintiff filed exceptions, i. e. ob¬ 
jections, to it, which were set down in the 
cause-list and argued in court. (Hunt. 
Eq. 52.) A similar practice still prevails 
in those of the States which have retained 
the Court of Chancery. 

$ 3. Where, on the trial of an action by 
a jury, the judge misdirects the jury as to 
the law, or on a trial with or without a 
jury, admits or rejects evidence wrongly, 
the party aggrieved enters an exception 
upon the record, and thereupon either 
makes a motion for a new trial—from the 
denial of which motion he takes his ap¬ 
peal or sues out his writ of error—or car¬ 
ries the case up by bill of exceptions (q. v.) 
See Direction ; Trial. 


Exception, (defined). 32 Cal. 304; 16 Con 
474, 482; 3 Wend. (N. Y.) 632, 635. 

- (what is not an). 37 N. H. 149, 16£ 

4 East 469, 476. 

-(in a deed). 11 Co. 46, 50b. 

-(in a lease). Carth. 232 ; Dyer 264 

—-(distinguished from “ reservation ” 

CW 474, 482; 41 Me. 307; 42 Id. 9; 51 I 
497, 498 ; 10 N. H. 305, 310; 19 Barb. (N. Y 
179, 192 ; 2 Barn. & C. 197, 206; Co. Litt. 47 


EXCEPTION ON TRIAL.-See Ex¬ 
ception, \ 3. 


EXCEPTION TO BAIL.— See Bail, 

l 10; Justification. 

EXCEPTIS EXCIPIENDIS.—With all 
necessary exceptions. 

EXCEPTOR. —In old English law, a 
party who entered an exception, or plea. 

EXCERPTA, or EXCERPTS. —Ex¬ 
tracts. 

EXCESS.—When a defendant pleaded to 
an action of assault that the plaint iff trespassed 
on his land, and lie would not depart when 
ordered, whereupon he, mol!iter manus imposuit , 
gently laid hands on him ; the replication of 
excess was to the effect that the defendant used 
more force than necessary. 

EXCESSIVE DAMAGES. —Dam¬ 
ages assessed by a jury in an amount un¬ 
reasonably large, and beyond the warrant 
of law. Excessive damages is one of the 
grounds for a new trial. 

Excesaivum in jure reprobatur. Ex- 
cessua in re qualibet jure reprobatur 
communi (Co. 44): Excess in law is repre¬ 
hended. Excess in anything is reprehended at 
common law. 

EXCHANGE.— 

\ 1. In its widest sense exchange is where 
A. transfers property to B. in consideration 
of B. transferring property to A. 

? 2. Of land. —At common law an exchange 
is the mutual conveyance of equal interests in 
land or other hereditaments, corporeal or incor¬ 
poreal; by equal interests is meant that the 
quantity of estate given and taken must be 
equal, e. g. an estate in fee-simple iu exchange 
for an estate in fee-simple. (Co. Litt. 50a; 
Shep. Touch. 289.) In England, before the 
Stat. 8 and 9 Viet. c. 106, an exchange was 
effected by the mere entry of each party on the 
land taken by him in exchange, without livery 
of seisin and without deed, except in the case of 
hereditaments lying in grant, or of lands situate 
in different counties; every exchange also im¬ 
plied a warranty, so that if one party was evicted 
from his newly-acquired land owing to a defect 
in the title, he could re-enter on the land origin¬ 
ally held by him. But now, by the Stat. 8 and 
9 Viet. c. 106, every exchange must he by deed, 
and the implied warranty has been abolished. 
Wms. Real Prop. 446. 

$ 3. Modern exchange. —Exchanges 
at common law have long been practically 
obsolete, and at the present day an ex¬ 
change is, in England generally, and in 
America always, effected by mutual but 
separate conveyances in the form of ordi¬ 
nary deeds of grant. 

I 4. By inclosure commissioners. — By 
the Act 8 and 9 Viet. c. U8, provision is made for 
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exchanges of land under the direction of the 
inclosure commissioners in cases where they 
ha,e satisfied themselves by inquiries that the 
proposed exchange will be beneficial to the 
owners of the respective lands, and that the terms 
are just and reasonable. They thereupon make 
an order of exchange, which carries the arrange¬ 
ment of the parties into effect. An application 
for an exchange can be made by the person in 
possession of the lands (Stats. 8 and 9 Yict. c. 
118, \\ 16, 147 ; 17 and 18 Viet. c. 97, \ 5; Wms. 
Real Prop. 326, n. (m)) ; but it is not necessary 
that both parties should have estates equal in 
duration, for the effect of the exchange is simply 
to substitute one piece of land for another, so 
that if lands belong to A. for life, with remainder 
to B., A. can, by obtaining an order of exchange, 
efleet an exchange with C., a tenant of other 
lands in fee-simple; then CPs lands vest in A. 
for life, with remainder to B. If the lands are 
not of equal value, the difference in value may 
be compensated by a perpetual rent-charge on 
the land which is of lesser value. Stat. 20 and 
21 Viet. c. 31, 2 6. 

2 5. Goods. — An exchange of goods is 
a transfer of goods from A. to B. in ex¬ 
change for a transfer of goods from B. to 
A. Such a transaction, which hardly 
differs from a sale (q. v.), is more com¬ 
monly called “barter” (q. v.) See Owelty 
of Exchange. 

Exchange, (defined). 7 Barb. (N. Y.) 633, 
638; 2 Bl. Com. 323; 1 Chit. Gen. Pr. 312; 
Sliep. Touch. 2S9, 290. 

- (contract for, of lands must be in writ¬ 
ing). 15 Johns. (N. Y.) 503. 

- (deed of, can be between two contract¬ 
ing parties only). 2 W. Bl. 936 ; 3 Wils. 483. 

- (distinguished from “partition”). 11 

Ves. 467 476. 

-(of lands). Co. Litt. 51a; Lofft 402, 

416. 

- (power to, is not power to alien). 5 

Paige (N. Y.) 318, 445. ' 

- (power to, warrants a partition). 4 

Bro. Ch. 278 ; 2 Ves. 98. . 

-(power to, does not warrant a partition). 

8 Com. Dig. 859; 1 Madd. Ch. 214. 

- (synonymous with “sale”). 14 Gray 

(Mass.) 367, 372; 5 Watts (Pa.) 201. 

EXCHANGE, BILL OF. —See Bill 
of Exchange. 

EXCHANGE OF LIVINGS.—This is 
effected by resigning them into the bishop’s 
hands, and each party being inducted into the 
other’s benefice. If either die before both are 
inducted* the exchange is void. 31 Eliz. c. 6, 2 
8. See Phillim. Ecc. L. 502. 

EXCHEAT.— See Escheat. 

EXCHEQUER. —Low Latin : scaccarium , 
from the chequered cloth, resembling a chess board, 
which covered the table on which, when certain of 
the king’s accounts were made up, the sums were 
marked and scored with counters. 3 Bl. Com. 44. 

2 1. A public office in England, which formerly 
consisted of two divisions—the receipt of the 


exchequer, and the Court of the Exchequer. 
The former manages the royal revenue, i. e. it 
receives and keeps the public money, and sees 
that none of it is paid out except on proper 
authority. (See Treasury.) Accordingly, all 
the principal revenues ( e. g . those arising from 
the customs, inland revenue, the post office, Ac.,) 
are paid into the Bank of England to the credit 
of the exchequer, and payments for the public 
service are made out of the fund thus formed. 
By a recent act, the audit department, or office 
for auditing the public accounts, has been con¬ 
solidated with the exchequer, and the two depart¬ 
ments placed under the management of a 
comptroller and auditor-general and subordinate 
officers. Exchequer and Audit Departments 
Act, 1866. For details, see H. Cox Inst. 678 et 
seq .; 2 Steph. Com. 528. For the history of the 
exchequer, see Mad. Exch.; Gilb. Excli. 

2 2. The Court of Exchequer was 
originally a court having jurisdiction only in 
matters concerning the public revenue, e . g. in 
suits by the crown against its debtors; but it 
afterwards acquired (by the use of fictitious 
pleadings) jurisdiction in ordinary civil actions 
between subject and subject. It was formerly 
subdivided into a court of common law, and a 
court of equity; but by Stat. 5 Viet. c. 5, its 
equitable jurisdiction was transferred to the Court 
of Chancery, except in revenue matters. (Att.- 
Gen. v. Hailing, 15 Mees. & W. 687; see Corpo¬ 
ration of London v. Att.-Gen., 1 H. L. Cas. 440; 
Att.-Gen. v. Metr. D. Railway Co., 5 Ex. D. 218. 
See y also , Information). And by the Judicature 
Acts, 1873, 1875, the jurisdiction of the Court 
of Exchequer as a court of revenue, as well as 
a common law court, was transferred to the 
High Court of Justice. The judges of the 
Court of Exchequer, and their successors, con¬ 
tinued to form a division ol the High Court, 
called the “ Exchequer Division,” to which all 
causes which would formerly have been within 
the exclusive cognizance of the Court of Ex¬ 
chequer were assigned (Judicature Act, 1873, 22 
16, 34), until the three “common law” divisions 
of the High Court were merged into one. See 
Baron; High Court of Justice. 

EXCHEQUER BILLS.— Bills issued by 
the English government for the purpose of 
raising temporary loans, generally in anticipa¬ 
tion of the supplies granted by parliament, 
and occasionally, for carrying on public works, 
&c. They entitle the bearer (or the person 
named in each bill, if the blank left for that 
purpose is filled up) to the sum for which they 
are issued, to be paid at a time to be fixed by 
advertisement, with interest in the meantime. 
(H. Cox, Eng. Gov. 193; Johns. Exch. Bills.) 
They are negotiable instruments. Wookey v. 
Pole, 4 Barn. & Ad. 1. 

EXCHEQUER CHAMBER.—An 

English court of error, ( i . e. a court of appeal) 
from each of the three superior courts of com¬ 
mon law, which consisted of the judges of the two 
courts other than that whose decision was being 
appealed against. Thus, when error was brought 
from a judgment of the Queen’s Bench, the 
Exchequer Chamber consisted of the judges ot 
the Common Pleas and the Exchequer, and so 
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on. By the Judicature Acts, the Exchequer 
Chamber was abolished, and its jurisdiction was 
trans ter mi to the Court of Appeal. 3 Steph. 
Com. 333; Judicature Act, 1873, $ 18; Judica¬ 
ture Act, 1875. 

EXCISE.—A duty or impost on cer¬ 
tain commodities, charged in most cases 
on the manufacturer; such are duties on 
spirits, malt, tobacco, &c. There are also 
duties which, though not properly in the 
nature of excise, are classed, in England, 
under this head; such as the licences 
which are required to be taken out annu¬ 
ally bv thuse who manufacture or deal in 

* * 

certain goods, or carry on certain employ¬ 
ments, (2 Steph. Com. 505; Inland Rev¬ 
enue Act, 1880;) and also what are more 
commonly known as assessed taxes, being 
those payable by persons who use male 
servants, horses, carriages and armorial 
bearings. Stat. 32 and 33 Viet. c. 14, pt. 5. 
See Internal Revenue ; Licence. 

Excise, (defined). 12 Mass. 252, 255, 256. 

-(distinguished from “tax”). 11 Allen 

(Mites.) 268, 274. 

- ^in constitution of United States). 3 

Dali. (U. S.) 171, 173. 

Excise duty, (defined). 1 Bl. Com. 318; 2 
Steph. Com. 579. 

EXCLUSIA - EXCLUSAG-IUM.—A 
sluice to carry off water; the payment to the 
lord for the benefit of such a sluice.— Cowell. 

EXCLUSIVE —See Appointment, § 3; 
Jurisdiction; Power. 

Exclusive, (defined). 3 Stoiy (U. S.) 122, 
131; 8 Blackf. (Ind.j 361, 363. 

- (in a verdict construed “over and 

above”). 1 Yeates (Pa.) 255, 259. 

Exclusive jurisdiction, (in a statute). 8 
Gray (Mass.) 464, 465. 

Exclusive of costs, (defined). 1 Edw. 
(N. Y.) 583. 

Exclusive of water, (in a deed). 63 Me. 
287. 

Exclusive right, (to license, in city char¬ 
ter). 8 Blackf. (Ind.) 361. 

EXCOMMENGEMENT,—Excommuni¬ 
cation (q. v.) Co. Litt. 134 a. 

EXCOMMUNICATION.— 

\ 1* An ecclesiastical punishment, being a 
censure {q. r.), whereby the person against whom 
it is pronounced is for the time cast out of the 
communion of the church. (Phillim. Ecc. L. 
1400; Co. Litt. 133 b.) It is said to be of two 
kinds—the lesser and the greater. 

\ 2. The leaser excommunication deprives 
the offender of the use of the sacraments and 
divine worship; this sentence was formerly 


passed by judges ecclesiastical, on such persona 
as were guilty of obstinacy or disobedience in 
not appearing upon a citation, or not obeying 
the orders or decrees of the court; but in these 
cases it is no longer applicable. Stat. 53 Geo 
III. c. 127, l 1. 

jJ 3. The greater excommunication is that 
whereby men are deprived, not only of the sac¬ 
raments and the benefit of di /ine offices, but of 
the society and conversation of the faithful. 
(Phillim. Ecc. L. 1400; Co. Litt. 133b.) It can 
only be pronounced as a punishment or censure 
for an ecclesiastical offence. If the person doe9 
not submit within forty days after the sentence 
of excommunication, lie may be arrested and 
imprisoned for any time not exceeding six 
months by the writ of de excommunicato capiendo 
( q. t?.), and see Significavit. Stat. 53 Geo. III. 
c. 127, \ 3. 

\ 4. In some cases the court has no discretion, 
but must pass sentence of excommunication if 
the offender is found guilty ; as where a person 
in holy orders is found guilty of smiting another 
in a church. This is sometimes called excom¬ 
munication ipso facto . Stat. 5 and 6 Edw. VI. 
c. 4 ; Phillim. Ecc. L. 1401. See Brawling. 

$ 5. Excommunication, as a punishment for 
contempt of the decrees of ecclesiastical courts, 
has been abolished, and that of contumacy ( q . u.) 
substituted. 

Excommunication, (defined). 3 Bl. Com. 
101; 3 Steph. Com. 721. 

EXCOMMUNICATO CAPIENDO.— 

See De Excommunicato Capiendo. 

EXCOMMUNICATO DELIB- 
ERANDO.— See De Excommunicato De- 
liberando. 

Excommunicato interdicitur omnis 
actus legitimus, ita quod agere non 
potest, nec aliquem convenire, licet 
ipse ab aliis possit conveniri (Co. Litt. 
133); Every legal act is forbidden an excom¬ 
municated person, so that he cannot act; nor sue 
any person ; but he may be sued by others. 

EXCOMMUNICATO RECIPIENDO, 
or RECAPIENDO.— See De Excommuni¬ 
cato Recapiendo. 

EXCULPATION, LETTERS OF.— 

In the Scotch law, a warrant granted at the suit 
of a prisoner for citing witnesses in his own 
defence. 

EXCUSABLE HOMICIDE.—This 
is of two sorts, either per infortunium , by 
misadventure, or se defendendo t upon a 
sudden affray. Homicide, per infortunium , 
is where a man, doing a lawful act, with¬ 
out any intention of hurt, unfortunately 
kills another ; but if death ensue from any 
unlawful act, the offence is manslaughter, 
and not misadventure. Homicide, se de- 
fendendo t is where a man kills another 
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upon a sudden affray, merely in his own 
defence, or in defence of his wife, child, 
parent, or servant, and not from any 
vindictive feeling. 4 Bl. Com. 182. See 
Homicide. 

Excusat aut extenuat delictum in 
capitalibus quod non operatur idem 
in civilibus (Bac. Max. r. 15): That may 
excuse or palliate a wrongful act in capital cases, 
which would not have the same effect in civil 
injuries. 

EXCUSATIO. — In the civil law, an 
excuse or reason which exempts from some 
duty or obligation. 

EXCUSATOR.— In old English law, an 
excuser; one who offered the excuse of another 
in court. 

Excusatur quis quod clameum non 
opposuerit, ut si toto tempore litigii 
fuit ultra mare quacunque occasione 
(Co. Litt. 260): He is excused who does not 
bring his claim, if, during the whole period in 
which it ought to have been brought, he has 
been beyond sea for any reason. 

EXCUSE. —A reason alleged for doing 
or not doing a thing.— Worcester. 

Excuse, (in crimes act). L. R. 1 C. C. R. 
284. 

EXCUSS.—To seize and detain by law. 

EXCUSSIO.—In the civil law, the same 
as discussion ( q. v.) in the Scotch and Roman 
law; also, in old English law, a rescue. 

EXEAT.—A permission which a bishop 
grants to a priest to go out of his diocese; also, 
leave to go out generally. 

EXECUTE—EXECUTED—EXE¬ 
CUTION.— 

2 1. To execute is to complete or carry 
into effect; execution is the act of doing 
bo. Thus, to execute a deed is to sign, 
seal and deliver it ( see Deed) ; and the 
Statute of Uses is said to execute a use 
when a use is carried into effect by being 
converted into a legal estate. See Use. 

2 2. Execution of power. —When a 
person makes an appointment under a 
power, he is commonly said to execute it, 
though the term “ exercise ” is more ap¬ 
propriate. In general a power of appoint¬ 
ment requires to be exercised with certain 
formalities, e. g. by deed or by will; when 
there is an intention to exercise a power, 
but the formalities have not been com¬ 
plied with, the power is said to be defect¬ 


ively executed. In certain cases, and in 
favor of certain persons, the court (follow¬ 
ing the rules of chancery) will aid or sup¬ 
ply the defective execution of a power; 
i. e. consider it as having been properly 
executed, notwithstanding a defect in the 
formalities, as where there is merely an 
agreement to execute it, or where it is ex¬ 
ecuted by will instead of by deed ; this is 
sometimes called an “ equitable execu¬ 
tion.” Wats. Comp. Eq. 814; Sugd. Pow. 
530, 549. 

2 3. Execution of judgment. —To ex¬ 
ecute a judgment or order of a court is to 
carry it into effect or enforce it. Judg¬ 
ments are principally enforced by writs 
called “ writs of execution,” which direct 
the sheriff or other persons either to do 
what is required to perform the judgment 
( e . g . to deliver possession of land to a suc¬ 
cessful plaintiff), or to compel the defend¬ 
ant or other person to do some act which 
he is required to do. {See the titles Ca¬ 
pias ; Distringas ; Elegit ; Fieri Facias ; 
Return; Sequestration; Writ.) In or¬ 
dinary parlance, ** execution ” means ex¬ 
ecution to recover a debt, that being the 
most important kind, and hence a cp'udor 
or debtor, by or against whom execution 
has been issued, is called an “ execution 
| creditor” or “ execution debtor.” See 
Creditor ; Debtor. 

2 4. Continuing execution is where 
the process continues until all that has 
been commanded to be levied is levied; as 
in the case of a sequestrari facias. Sm. Ac. 
(11 edit.) 398. 

g 5. Equitable execution.— In some 
cases a judgment may be enforced by 
means formerly peculiar to Courts of 
Equity, and hence called “ equitable exe¬ 
cution.” Thus, if a judgment debtor has 
an equity of redemption in land (an inter¬ 
est which could not be taken in execution 
at common law), the court will appoint a 
receiver of the rents, profits and surplus 
proceeds of sale of the property for the 
benefit of the creditor. Anglo-Italian Bank 
v. Davies, 9 Ch. D. 275; Ex parte Evans, 13 
Ch. D. 252. 

2 6. Quaei-execution.— There are also 
some other kinds of proceedings available 
to enforce or satisfy a judgment, w T hich 
are hence usually treated of under th$ 
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head of execution ; such are charging or¬ 
ders, distringas on stock, attachment of 
debts, £e. See those titles. 

I 7. Railway stock and plant. —The 
English Kail way Companies Act, 1867, enacts 
that the rolling stock and plant of a railway 
companv shall not be liable to be taken in exe¬ 
cution ; but a judgment creditor of the company 
mav obtain the appointment of a receiver or 
manager of the company’s undertaking; and 
the net income of the company is then applied 
in payment of its debts. As to when this power 
will be exercised, see In re Manchester and Mil¬ 
ford Kail way Co., 14 Ch. D. 645. 

I 8. Criminal execution. —In criminal 
proceedings, judgment against a prisoner 
is executed by the sheriff, who causes him 
to be imprisoned, hanged, or otherwise 
dealt with according to the sentence. The 
term ‘‘execution,” however, is commonly 
applied to execution of judgment of death 
by hanging, which is now generally effected 
within the walls of the prison where the 
offender is confined. 

I 9. Execution of writ. —To execute 
a writ is to obey the instructions contained 
in it; thus, a writ of fi . fa. is executed by 
seizing and selling the goods of the debtor. 
(See Return.) Writs are executed either 
personally, i. e. by the persons to whom 
they are directed, or by a substitute ap¬ 
pointed by warrant (q. v.) 

Execute, (defined). 2 Gr. (N. J.) 350, 352; 
5 Moo. P. C. 130, 141. 

Execute a deed, (in an agreement for the 
sale of land). 12 Johns. (N. Y.) 436. 

Execute a proper conveyance for the 
conveying OF a fee-simple, (in a covenant). 
23 Wend. (N. Y.) 66. 

Executed, (a bond is not, until delivery). 23 
Minn. 551. 

-(a deed is not, until delivery). 1 Cro. 

122 . 

-(in act making lands liable to be sold 

for payment of debts, means “levied”). 7 Halst. 
(X. J.) 344. 

Executed and delivered, (in a contract). 
101 Mass. 279. 

EXECUTED CONSIDERATION. 

—A consideration which is executed be¬ 
fore the promise upon which it is founded 
is made, as where A. bails a man’s servant, 
and the master afterwards promises to in¬ 
demnify A.; but if a man promise to 
indemnify A. in the event of his bailing 
his servant, the consideration is then exec¬ 
utory. With respect to an executed con¬ 
sideration, the rule is, that if it were not 
at the precedent request of the promiser, 
but a merely voluntary courtesy, it will not 


suffice te support a promise ; therefore, in 
the first example, the promise would not 
be binding, unless the bailing were at 
the master’s precedent request. Smith 
Cont.; and notes to Lampleigh v. Braith- 
wtiit, 1 Sm. Lead. Ca.s. (6 edit.) 139. 

EXECUTED CONTRACT.- 

See Contract, \ 13. 

Executed contracts, (distinguished from 
“executory contracts”). 15 Johns. (N. Y.) 349, 
351 ; 2 El. Com. 443. 

EXECUTED ESTATES.—Estates 

in possession. 

EXECUTED FINE.—The fine sur cogniz - 
ance de droit , come ceo que it ad de son done ; or 
a fine upon acknowledgment of the right of the 
cognizee, as that which he lias of the gift of the 
cognizor. Abolished by 3 and 4 Will. IV. c. 74. 

Executed, has, unto, (imports both making 
and delivery). 9 Cal. 430, 452. 

EXECUTED REMAINDER. — A 

vested remainder (q. v.) 

Executed remainder, (defined). 2 Bl. 
Com. 168. 

EXECUTED TRUST. —When an 
estate is conveyed to the use of A. and his 
heirs, with a simple declaration of trust 
for B and his heirs, or the heirs of his 
body, the trust is perfect; and it is said to 
be executed, because no further act is 
necessary to be done by the trustee to 
raise and give effect to it; because there 
is no ground for the interference of a court 
of equity to affix a meaning to the words 
“declaratory of the trust,” which they do 
not legally import. (1 Sand. Us. 335.) As 
all trusts are executory in this sense, that 
the trustee is bound to dispose of the estate 
according to the tenure of his trust, 
whether active or passive, it would be 
more accurate and precise to substitute 
the terms “perfect” and “imperfect” for 
“executed” and “executory” trusts. 1 
Hayes Conv. 35. 

EXECUTED USE.—The first use in 
a conveyance upon which the Statute of 
Uses operates by bringing the possession 
to it, the combination of which, i. e. the 
use and the possession, form the legal es¬ 
tate, and thus the statute is said to execute 
the use. 
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EXECUTED WRIT.— Execute, 
2 9. 

Executing a power, (what is not). 9 East 
296. 

Executio est executio juris secun¬ 
dum judicium (3 Inst. 212): Execution is 
the execution of the law according to the judg¬ 
ment. 

Executio est finis et fructus legis 
(Co. Litt. 289): Execution is the end and fruit 
of the law. 

Executio juris non liabet injuriam 
(2 Roll. 301): The execution of law does no 
injury. 

Execution, (defined). 2 Gr. (N. J.) 90, 94; 
1 Ashm. (Pa.) 3S3. 

- (of a deed, implies signing, sealing 

and delivering). 17 Ohio 545, 552. 

- (of a deed, proof of). 1 Coxe (N. J.) 

11; 1 Stark. Ev. 332. 

-(of a lease). 1 T. R. 86. 

- (of indenture of apprenticeship). 1 

Gr. (N. J.) 221. 

-(of note). 37 Mich. 459. 

-(writ o . 14 Mich. 382; 15 Id. 328. 

- (what is a delivery to a sheriff). 1 

Harr. (N. J.) 254; 5 Mod. 376. 

-* (priority of). 17 Johns. (N. Y.) 274. 

EXECUTION OF CRIMINAL.— 

See Execute. g 8. 

Execution of his office, (in a statute). 2 
Chit. Gen. Pr. 64. 

EXECUTION OF POWER.— See 

Execute. g 2. 

EXECUTION OF STATUTES— The 
Court of Star Chamber, erected in the reign of 
King Henry VII., was said to be for the execu¬ 
tion of statutes, &e. (Stat. 3 Hen. VII. c. 1.)— 
Jacob. 

Execution, quasi, (meaning of). 3 Ves. & 
B. 105. 107. 

EXECUTION, WRIT OF.— See 

Execute. 

EXE CUT I ONE F ACIEND A 
IN W ITHERNAMIUM. — See De 
Executions Facienua. Ac. 

EXECUTIONS JUDICII. — See De 
Executione Judich. 

EXECUTIONER.—He that inflicts 
capital punishment; he that puts to death 
according to the sentence of the law. 

EXECUTIVE.—That branch of the 
government which puts the laws into exe¬ 
cution, as distinguished from the legisla¬ 


tive and judicial branches. The body that 
deliberates and enacts laws is legislative; 
the body that judges and applies the laws 
in particular cases is judicial, and the body 
that carries the laws into effect, or super 
intends the enforcement of them, is ex¬ 
ecutive. The executive authority, in all 
monarchies, is vested in the sovereign, 
while in the United States it is vested in 
the president and the governors of the 
several States. 

Executive authority, (meaning of). 9 
Gray (Mass.) 262, 267. 

Executive officer, (who is). 4 Cal. 127, 
146. 

Executive or ministerial officer, (who 
is not). 9 Bush (Ky.) 541. 

EXECUTOR.— 

g 1. An executor is the person to whom 
the execution of a will of personal estate, 
i. e. the duty of carrying its provisions into 
effect, is confided by the testator. The 
duties of an executor are to bury the de¬ 
ceased, to collect the estate, and, if neces¬ 
sary, convert it into money; to pay the 
debts in their proper order, then to pay 
the legacies and distribute the residue 
among the persons entitled. For these 
purposes he may bring actions against 
persons who are indebted to the testator, 
or are in possession of property belonging 
to the estate. Some of these things, how¬ 
ever, can only be done by him after he has 
proved the will. (See Probate.) Wneu 
several executors are appointed, and only 
some of them prove the will, these are 
called the proving or acting executors. 
Wms. Ex. 218; 2 Bl. Com. 503; Browne 
Prob. Pr. 207. 

g 2. Married women and in hints may oe 
appointed and act as executors. In the 
case of an infant, however, letters of ad¬ 
ministration durante minore xtate require 
to be taken out to carry on the adminis¬ 
tration of the estate until he attains ma¬ 
jority. See Grant. 

g 3. Nominate—According to the 
tenor. —Ad executor nominate is one ap¬ 
pointed expressly by the word “execu¬ 
tor an executor according to the tenor 
of the will is one appointed by inference; 
for if by any words the testator recom¬ 
mends or commits to a person the rights 
and duties which appertain to the office 
of executor, (as where he says, “I commit 
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all my goods to the disposition of A* B,,”) 
it is equivalent to an express appointment. 
Wins. Ex. 230; Brown Prob. Pr. 133; In 
the goods of Bell, 4 P. D. 85. 

$ 4. De son tort. —An executor de son 
tort (de son tort demesne, of bis own wrong,) 
is one who, being neither executor nor ad¬ 
ministrator, intermeddles with the goods 
of the deceased, or does any other act 
characteristic of the office of executor. 
When a man has so acted, he renders him¬ 
self liable, not only to an action by the 
rightful executor or administrator, but 
also to be sued by a creditor or legatee of 
the deceased. (Wms. Ex. 247 et seq .) He 
has all the liabilities, though none of the 
privileges, which belong to the character 
of executor. (Id. 255.) As to the meaning 
of the obsolete expressions executor a lege 
const it utus t and executor ab episcopo constitu- 
/as, or executor dalivus , see Id. 218. 

§ 5. Executor's year. —An executor is 
generally allowed a year to realize the tes¬ 
tator's estate before being bound to dis¬ 
tribute it. Consequently interest does not 
begin to run on legacies until after the 
expiration of a year from the testator's 
death, unless the will contains some spe¬ 
cial directions on the subject. (As to the 
payment of debts and distribution of the 
estate, see Administration, 2 2; Assets.) 
Strictly speaking, an executor is bound to 
satisfy all just claims on the estate before 
distributing it among the legatees and 
other beneficiaries, whether he has had 
notice of such claims or not, and also to 
provide for all future and contingent lia¬ 
bilities arising out of the testator’s estate, 
such as calls ou shares, rents and cove¬ 
nants under leases and the like. These 
responsibilities, however, have been con¬ 
siderably reduced by modern statutes. 

i 6. Power to Bell lands for payment 
of debts and legacies.^Where a testa¬ 
tor charges his real estate with the pay¬ 
ment of his debts or legacies, and does not 
make any express provision for raising 
them, his executor may do so by sale or 
mortgage of the lands, unless the testator 
has devised them in such a manner that 
his whole estate and interest in them has 
become vested in trustees, in which case 
they are the persons to exercise the power 
of sale or mortgage. (As to the implied 


power of executors to sell independently 
of the statute, see Wms. Real Prop. 221; 
Shelf. R. P. Stat.) No such implied or 
statutory power, nor an express power to 
sell real estate, can [in England] be exer¬ 
cised by an administrator, even if acting 
under letters of administration with the 
will annexed. In re Clay and Tetley, 16 
Ch. D. 3. 

2 7. Transmission of office.— If an 

executor dies before the estate is com¬ 
pletely administered, having by his will 
appointed an executor, the executor so 
appointed is also executor of the original 
testator. But if an executor dies without 
having appointed an executor, letters of 
administration de bonis non must be taken 
out. ( See Grant.) Frequently the office 
of trustee is combined with that of execu¬ 
tor. See Trustee. 

Numerous powers have been conferred on ex¬ 
ecutors in England by modern acts of parlia¬ 
ment, the principal of which are as follows: 

2 8. Statutory powers.—Under Stat. 22 
and 23 Viet. c. 35, 2 29, where an executor or ad¬ 
ministrator has given such or the like notices for 
creditors and others to send in to him their 
claims against the estate of the testator, as would 
have been given by the Chancery Division of 
the High Court in an action to administer the 
testator’s estate, then the executor may, at the 
expiration of the time named in the notices, dis¬ 
tribute the assets without being liable for anv 
claims of which lie has not received notice ; but 
this provision does not affect the right of any 
creditor or claimant to follow the assets into the 
hands of any person who may have received 
them (e. g. a legatee). (Shelf. R. P. Stat. 720.) 
Notices to creditors under this section are given 
by advertisement in the London Gazette and the 
principal newspapers circulating in the places 
where the testator resided and carried on busi¬ 
ness. Similar provisions as to notices to credit¬ 
ors will be found in the statute books of the 
several States. 

2 9. Liabilities under leases, &c.— 
Under Stat. 22 and 23 Viet. c. 35, 2 27, where 
an executor or administrator has assigned to 0 
purchaser a lease held by the testator, he is not 
bound to set aside a fund to answer future claims 
under the lease, unless it contains a covenant or 
agreement by the lessee to lay out a fixed sum 
on the property at some future time, in which 
case he is bound to set aside a sufficient fund for 
the purpose. But this provision does not affect 
the right of the lessor to follow the assets of the 
deceased into the hands of the persons among 
whom they have been distributed. Id. 718. 
Section 28 contains a similar provision as to 
lands held by a testator in fee-simple subject to 
rent-charges or the like. 

2 10. Petition for opinion of the court. 
—Under Section 29 of the same act, an execu¬ 
tor, administrator or trustee may, without the 
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institution of an action, apply by petition or 
summons to a judge of the Chancery Division, 
for the opinion, advice or direction of the court 
on any question respecting the management or 
administration of the assets, and he is protected 
from responsibility if he acts upon the opinion, 
advice or direction thus given, provided it was 
obtained without misrepresentation or conceal¬ 
ment. Shelf. R. P. Stat. 721. 

§11. Power to compromise, &c. —Un¬ 
der Stat. 23 and 24 Yict. c. 145, § 30, executors 
are empowered to pay debts or claims upon any 
evidence they think sufficient, and to accept 
any composition or security for any debts due to 
the deceased, and to allow time for payment of 
any debts, and also to compromise, compound or 
submit to arbitration all debts, accounts, claims, 
&c., relating to the estate of the deceased, with¬ 
out being responsible for any loss occasioned 
thereby. Id, 740. See Renunciation ; Syn¬ 
dic ; Will. 

§ 12. If, notwithstanding these provisions, an 
executor cannot safeiv administer an estate with- 
out the supervision of the court, he may insti¬ 
tute an action in the Chancery Division for the 
administration of the estate, in which he will 
act in accordance with the directions of the 
court, and thus escape responsibility. See Ac¬ 
tion, § 9, and the titles there referred to, and 
title Discretion. 


EXECUTOR OF AN EXECU¬ 
TOR .—See Executor, § 7. 

Executors, (appointment of). 1 Hagg. Ecc, 
80. 

-(bequest to). 5 Madd. Ch. 455: 6 

Sim. 72. 

-(devise of lands to, to sell for payment 

of debts). 1 Marsh. (Ky.) 214, 215. 

-(general judgment against). 2 Gr. (N. 

J.) 283. 

-(indorsement of a bill of exchange to). 

1 T. R. 489. 

- (in a will). 67 Pa. St. 446. 

-(legacy to). 17 Ves. 462, 466. 

- (liability of). South. (N. J.) 359, 

360; 6 Watts (Pa.) 185; Toll. Ex. 463. 

- (may compromise a law suit). 3 Gr 

(N. J.) 392. 

-(of an administrator, are not to account 

as representatives of the intestate). Penn. (N. 
J.) 562. 

-(promissory note given by). 5 Moo. 

282. 

•-— (promissory note payable to). 5 

Wheel. Am. C. L. 230. 

- (power to sell land). Penn. (N. J.) 

35, 39. 

Executorship expenses, (in a will). 10 
Ch. D. 468. 


Executor, (bond given by). 1 Dali. (U. S.) 
347 n .; 5 Wheel. Am. C. L. 298 n, 

- (cannot indorse promissory note be¬ 
longing to the estate). 7 Wheel. Am. C. L. 175, 
176. 

- (cannot purchase at his own sale). 2 

Blackf. (Ind.) 377; South. (N. J.) 847 n ,; 1 
McCord (S. C.) Ch. 252. 

-* (deed made by), 6 Wheel. Am. C. L. 

343. 

-(growing crops go to). 2 Dev. (N. C.) 

Eq. 420, 422. 

- (legacy to). 4 Desaus. (S. C.) 215; 4 

Beav. 222. 

- (when fixtures go to). Freem. 248. 

- (when used as “administrator”). 97 

Mass. 34, 401. 


EXECUTORY.—That which remains 
to be carried into effect, as opposed to 
executed (g. v.) 

EXECUTORY BEQUEST. — See 

Bequest, § 3. 

Executory bequest, (of chattels or money). 

2 Gr. (N. J.) 170. 

EXECUTORY CONSIDERA¬ 
TION.-^ Consideration, § 5. 

EXECUTORY CONTRACT. — See 

Contract, § 13. 


EXECUTOR DE SON TORT.— See 

Executor, § 4. 

Executor de son tort, (what acts will make 
an). 30 Conn. 329; 4 Harr. (Del.) 168; R. M. 
Charlt. (Ga.) 383; Dudley (Ga.) 167; 38 Ga. 
264; 3 Litt. (Ky.) 163; 5 J. J. Marsh. (Ky.) 
170, 172; 26 Me. 361; 15 N. H. 137 ; 1 Browne 
(Pa.) 361 : 2 McCord (S. C.) 516; 3 Rich. (S. 
C.) 413. 

- i when there can be no). 12 Conn. 213, 

216. 

-(bow he may discharge himself from 

liability). 28 N. H. 473. 

EXECUTOR LUCRATUS .—An exec¬ 
utor who has assets of his testator, who, in his 
life-time, made himself liable by a wrongful inter¬ 
ference with llie property of another. Davidson 
9, Tulloch, 6 Jur. n. s. 543. 


Executory contracts, (distinguished from 
“executed contracts”). 5 Otto (U. S.) 679, 683. 


EXECUTORY DEVISE— See De¬ 
vise, § 3. 


Executory devise, (defined). 11 Wend 
1ST. Y.) 259, 278; 2 Bl. Com. 172; Fearne Rem. 
3 : 1 Steph. Com. 564. 

-(what is). 13 Wend. (N. Y.) 437, 

41. 

__(what is not). 4 Wheel. Am. C. L. 


EXECUTORY ESTATES.—Inter¬ 
ests. which depend for their enjoyment 
upon some subsequent event or contin 
gency. These are capable of being as¬ 
signed. See Executory J nterests. 
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EXECUTORY FINES.—The fines sur 

dr droit ttiutum : sur concessit,, and mr 
iioju\ urtxnt t't Abolished by 3 and 4 

Will. IV. c. 74. 

EXECUTORY INTERESTS — 

l 1. The term “executory interests” in¬ 
cludes all future estates and interests in 
land or personalty, other than reversions 
and remainders. 

I 2. In land ; by way of use.—As to 

executory interests in land, they are created 
either under the Statute of Uses, or by will. 
Executory interests under the Statute of 
Uses are created by springing or shifting 
uses, a common instance of which occurs in 
an ordinary marriage settlement. Thus, 
supposing A. to be the settlor, the lands are 
conveyed by him to the trustees, B. and 
C. and their heirs, to the use of A. and his 
heii*s, until the intended marriage shall be 
solemnized, and immediately after the sol¬ 
emnization thereof, to the use of D., the 
intended husband, for life, and so on. 
Until the marriage takes place, A. con¬ 
tinues to be tenant in fee-simple of the 
land, and D. has an executory interest. 
It is not a contingent remainder, for the 
estate which precedes it, that of A., is an 
estate in fee-simple. As soon as the mar¬ 
riage takes place, the seisin of the land 
shifts away from A., and vests in D. for his 
life. Wms. Real Prop. 279. 

\ 3. By will. —Executory interests in 
land created by will are called “executory 
devises.” See Devise, \ 3. 

$ 4. In personalty. —Executory inter¬ 
ests in personalty are created either by con¬ 
veyance inter vivos , or by will. In the latter 
case, they are sometimes called ‘‘exec¬ 
utory bequests” (Wms. Pers. Prop. 260), 
formerly, “executory devises.” (Fearne 
Rem. 418.j In the wide sense of the 
w*ord, “ executory interest” includes inter¬ 
ests in personal property analogous to 
remainders and reversions iD land; but 
such inieresis are sometimes called “ re¬ 
mainders ” and “reversions,” as if they 
were estates in land. Thus, if stock is 
transferred or bequeathed to trustees in 
trust for A. for life, and after his death to 
B., the interest of B. might be called 
either a “remainder” or an “executory 
interest.” 

I 5. Executory interests must not trane- 
giees the rule against perpetuities, or (in 


England) the provisions of the Thellussoi* 
Act. See those titles. 

EXECUTORY REMAINDER,—A 

contingent remainder, because no present 
interest passes. 

Executory remainders, (defined). 2 Bl. 
Com. 169. 

EXECUTORY TRUSTS.— In the 

case of articles of agreement, made in 
contemplation of marriage, and which are 
consequently preparatory to a settlement, 
and in the case of those wills which are 
merely directory of a subsequent convey¬ 
ance, the trusts declared by them are said 
to be executory or imperfect, because they 
require an ulterior act to raise and per¬ 
fect them. They are rather considered 
as instructions for settlements, than as in¬ 
struments in themselves complete; and 
therefore equity, in order to promote the 
presumed view's of the parties in the one 
case, and to support the manifest intention 
of the testator in the other, will attach to 
the words, expressive of the trusts, a more 
liberal and enlarged construction than 
they would admit if applied either to the 
limitation of a legal estate or a trust exe¬ 
cuted. 1 Sand. Us. 237. 

Executory trusts, (distinguished from 
trusts executing themselves), 4 H. L. Cas. 1 
210 . 

EXECUTORY USES.— Springing 
uses, which confer a legal title answering 
to an executory devise; as when a limita¬ 
tion to the use of A. in fee, is defeasible by 
a limitation to the use of B., to arise at a 
future period, or on a given event. 

Executory uses, (what are). 1 Steph. Com. 
502. 

EXECUTRIX. —A female executor. 

Exempla illustrant non restringunt 
legem (Co. Litt. 240): Examples illustrate, 
but do not restrain the law. 

EXEMPLARY DAMAGES.— 

Damages on an unsparing scale, given in 
respect of tortious acts, committed through 
malice or other circumstances of aggrava¬ 
tion. See Damages, l 4. 

Exemplary damages, (in a suit for libel). 

I Abb. (N. Y.) Pr. 289, 304. 

- (synonymous with “ punitive dam* 

ages”). 80111.283. 
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Exemplary damages, (what are). 56 X. 

H. 456. 

-(when recoverable). 53 X. H. 342. 

EXEMPLI GRATIA.— See E. G. 

EXEMPLIFICATION.—An official 
copy of a document made under the seal 
of a court or public functionary. Thus, 
an exemplification of a will or probate is a 
copy under the seal of the Probate Court; 
an exemplification of letters-patent, or 
of a private statute, is under the seal of 
the patent office, or department of state, 
respectively. An exemplification is gen¬ 
erally admissible evidence to prove the 
original document. See Copy; Inspeximus. 

EXEMPLIFICATIONS. — See De Ex¬ 
emplifications. 

EXEMPLUM.—In the civil law, copy; a 
written authorized copy. This word is also used 
in the modern sense of example: ad exemplum 
conslituti singulares non trahi, exceptional things 
must not be taken for examples.— Calv. Lex. 

EXEMPTION.—Immunity ; freedom 
from taxes and imposts; a privilege to be 
free from service or appearance; non-lia¬ 
bility to attachment or execution. 

Exemption, (in a statute). 24 Ohio St. 206. 

EXEMPTION, WORDS OF.—It is 

a maxim of law, that words of exemption 
are not to be construed to import any lia¬ 
bility: the maxim expressio unius exclusio 
alteriuSj or its converse exclusio unius inclu - 
sio alteriuSj not apptying to such a case. 
For example, an exemption of the crown 
from the Bankruptcy Act, 1869, in one 
specified particular, would not inferentially 
subject the crown to that act in any other 
particular.— Brown. 

EXEMPTS.—Persons not bound by law. 

EXENNIUM, or EXHENITJM. — A 

gift; a new year’s gift.— Cowell. 

EXEQUATUR.—A permission by a 
government to the consul of another State 
to enter upon the discharge of his functions 
in the country of the government giving 
the exequatur. Man. Int. Law 113. 

EXERCISE.—To make use of. Thus, 
to exercise a right or power, is to do some¬ 
thing which it enables me to do. A power 
of appointment is exercised by making an 


appointment under it. See Enjoyment; 
Execution, \ 2. 

Exercise a trade, (covenant not to ). 2 W, 
Bl. 856; 3 Wils. 380. 

Exercising a trade, (what is). 3 Mod. 313 

- (in a statute). 1 Burr. 2, 8. 

EXERCITALIS.—A soldier ; a vassal.— 
Spel. Gloss. 

EXERCITOR NAVIS.—The temporar; 
owner or charterer of a ship. 

EXERCITORIA ACTIO.—In the civil 
law, an action which lay against the employer or 
managing owner of a ship, founded on acts of the 
master. 3 Kent Com. 161. 

EXERCITORIAL POWER.—The trust 
given to a shipmaster. 

EXERCITUAL.—A heriot, paid only in 
arms, horses, or military accoutrements. 

EXERCITUS.—In old European law, an 
army; an armed force. 

EXETER, or EXON, DOMESDAY. 

—The name given to a record preserved among 
the muniments and charters belonging to the 
dean and chapter of Exeter cathedra], which 
contains a description of the western partsot the 
kingdom, comprising the counties of Wilts, Dor¬ 
set, Somerset, Devon and Cornwall. The Exeter 
Domesday was published, with several other 
surveys nearly contemporary, by order ot the 
commissioners of the public records, under the 
direction of Sir Henry Ellis, in a volume sup¬ 
plementary to the Great Domesday, folio, Lon¬ 
don, 1816.— Wharton. 

EXFREDIARE.-- T i break the peace; to 
commit open violence.— A 

EXHiEREDATIO.—The act of disinher¬ 
iting ; the exclusion of a child by his lather from 
the inheritance of any part of his estate. 

Sand. Just. (5 edit.) liii. 178-185. 

EXTL3ERES.—One who is disinherited. 

EXHIBERE.—To produce a thing m tangi¬ 
ble form ; to show openly. Also, to appear and 
defend in person in an action at law. 

EXHIBIT,— 

l 1. When it is wished to put a document 
or movable thing in evidence by affidavit, 
a reference to it is made in the affidavit, as 
being marked in some way for identifica¬ 
tion, and as having been produced to the 
deponent at the time of his swearing to the 
affidavit; the document is marked in the 
way mentioned in the affidavit, generally 
with some letter of the alphabet; a mem* 
orandum referring to the affidavit is also 
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written on it, ami signed by the commis¬ 
sioner or person before whom the affidavit is 
made. The document is thenceforth called 
an “ exhibit," from the Latin exhibere , to 
nroduee or show. Hunt. Eq. 80. 

v *2. Documents introduced in evidence 

* 

on a jury triai or trial before a judge or 
referee, and which need to be identified 
for purposes of an appeal. 

Exhibit, (defined). 16 Ga. 67, 72. 

- v in a statute). 10 Barb. (N. Y.) 216, 

21S. 

EXHIBIT ANT.—A person who exhibits 
anything, us a complainant in articles of the 

peai*e. 

Exhibiting a complaint in criminal 
cases, i wluu is). 2 Conn. 38, 40. 

EXHIBITION. — (1) An allowance for 
meat and drink, usually made by religious ap- 
pmpriators of churches to the vicar; (2) the 
benefaction settled for the maintaining of 
scholars in the universities, not depending on 
the foundation; (3) an action, in Scotch law, for 
compel ling the production of writings. 

EXIGENCE, or EXIGENCY (proba¬ 
bly a corruption of exigents, vitiated by an un¬ 
skillful pronunciation).—Demand, want, need. 

EXIGENDAHIES.— See Exigenter. 

EXIGENT, or EXIGI FACIAS.—A 
judicial writ used in England, in obtaining the 
outlawry of a person; it requires the sheriff to 
exact the defendant, i. e. to call on him, at five 
successive sheriff’s county courts, (or, in the city 
of London, at five successive hustings,) to appear 
and answer the plaintiff'; if he makes default 
after being exacted five times, he is outlawed. 
Chit. Gen. Pr. 1311. See Outlaw. 

EXIGENTER.—An officer of the Court of 
Common Pleas, who makes all exigents , procla¬ 
mations, &c. — Cowell. 

EXIGI FACIAS .—See Exigent. 

EXIGIBLE.—Demandable, requirable. 

EXILE. — Banishment; the person 
banished. 

EXILIUM. (1) Spoiling. Fleta distin¬ 
guish Cfs between vastuui f destvuctio and ex'U/ium i 
for he tells us that va&twn i and de&tvuetio are 
almost the same, and are properly applied to 
houses, gardens or woods; but exilium is where 
ser\ ant> are enfranchised, and afterwards unlaw¬ 
fully turned out of their tenements. (Fleta 1 1 
c. ll.j (2j Exile. * * 

Exilium eat patriae privatio, natalis 
eoli mutatio, legnm nativarum amia- 
sio (7 Co. 20 j: Exile is a privation of country, 
a change of natal soil, a loss of native laws. 


Existence by actual birth, (in statute 
punishing infanticide). 10 Tex. App. 270 et seq . 

EXISTIMATIO.—(1) The civil reputation 
of a Roman citizen. (2) The award or decision 
of an arbiter. 

Existing, (in a statute). 63 III. 117. 

Existing creditors, (in mortgage act). 38 
Iowa 215. 

Existing laws, (in a statute). 5 Ind. 525, 
526. 

EXIT WOUND. —The wound which 
a weapon, which has passed through the 
human body, or a portion thereof, makes 
in coming out. 2 Beck Med. Jnr. 119. 

EXITUS.—(1) Children ; offspring. (2) 
The rents, issues and profits of lands and tene¬ 
ments. (3) An export duty. (4) The conclusion 
of the pleadings. See Issue. 

Exitus, (defined). Hob. 66. 

EXLEGALITUS.—He win u prosecuted 
as an outlaw.— Jacob. 

EXLEX.—An outlaw.— Spel, c rlos3. 

EXOINE—ESSOIGNE.- See Essoin. 

» 

EXONERATION is where a person 
or estate is relieved from a liability, by the 
liability being thrown on another person 
or estate. The term is chiefly used with 
reference to questions arising in the ad¬ 
ministration of estates of deceased per¬ 
sons (and the release of bail, as to which 
last see Exoneretur). Thus, if a testator 
directs hi9 debts to be paid primarily out 
of his real estate, this exonerates his per¬ 
sonalty from liability to the debts. (Duke 
of Ancaster v , Mayer, 1 Bro. Ch. 454; 
1 White & T. Lead. Cas. 564; Wats. Comp 
Eq. 1321; Forrest v. Prescott, L. R. 10 Eq. 
545.) So, if a married woman joins in 
mortgaging her land to secure money 
raised for the benefit of her husband, she 
is entitled on his death to be exonerated 
from the charge by causing the debt to be 
paid out of her husband’s estate. 2 Fish. 
Mort. 682; 2 White & T. Lead. Cas. 919. 

As to the exoneration of the personal 
estate of a deceased person from the lia¬ 
bility to satisfy a mortgage debt charged 
on his real estate, see Contribution, § 3; 
also , Locke King’s Act ; Marshalling. 

Exoneration, (of personal estate from pay 
ment of legacies). 2 Dru. & W. 59. 
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EXONERATIONS SECT^.— See De 

Exoneratione Sectje. 

EXONERETUR.—Let him be dis¬ 
charged. 

\ 1. In American practice. —An 

entry made by order of a judge on a bail- 
piece, where the bail are discharged from 
liability either by surrender of their prin¬ 
cipal, or otherwise. 

§ 2. In English practice.—In an action 
in the Mayor’s Court, an exoneretur is an entry 
made on the recognizance of bail, when the 
action has been withdrawn or settled (Brand. 
For. Att. 109), and operates as a discharge of 
the bail from their liability. In the days when 
arrest on mesne process existed in ordinary 
actions in the superior courts, an exoneretur was 
entered on the bail-piece or filacer’s book, if the 
defendant was rendered to prison, because the 
bail was thereby discharged. Tidd. Pr. 288. 

EXORDIUM.—The beginning or in¬ 
troductory part of a speech. 

EXPATRIATION takes place when 
a person loses his nationality, and re¬ 
nounces his allegiance to his native coun¬ 
try by becoming the subject of a foreign 
State. Expatriation by a British subject 
has been made possible by the Naturaliza¬ 
tion Act, 1870. Udny v . Udny, L. R. 1 
Sc. & D. App. 441. As to the American 
doctrine, see U. S. Rev. Stat. $$ 1999, 2000. 
See Exuere Patriam ; Naturalization ; 
Bepatriation. 

Expatriation, (defined). 2 Cranch (U. S.) 
280, 302. 

- (when permitted). 3 Dali. (U. S.) 

133, 163. 

EXPECTANCY. —Contingency ; re¬ 
lating to something in futuro. 

EXPECTANT. —Having relation to, 
or dependent upon, a contingency. 

EXPECTANT ESTATES. —Inter¬ 
ests to come into possession and be en¬ 
joyed in futuro ; they are of two sorts at 
common law—reversions and remainders. 
2 Bl. Com. 163. See Future Estates. 

Expectant estates, (defined). 19 Mich. 
116,123. 

-(what includes). 20 Barb. (N. Y.) 

455,462. 

-(in a statute). 7 Paige (N. Y.) 70,76. 

EXPECTANT HEIR. —An expectant 
heir, in the language of equity, is a person 
who, having a reversionary right or hope 
of succession to property, but little or no 


property immediately available, is exposed 
to the temptation of selling or mortgaging 
his right or expectation on unreasonable 
terms, [e. g. for much below its value, or at 
a usurious rate of interest,) and is, there¬ 
fore, considered as entitled to the protec¬ 
tion of the court against the enforcement 
of such “ catching bargains,” as they are 
called. (Earl of Chesterfield v. Janssen, 
White & T. Lead Cas. 483; Poll. Cent. 529; 
Earl of Aylesford v. Morris, L. R. 8 Ch. 
484; Nevill v. Snelling, 15 Ch. D. 679.) 
Thus, where a man twenty-six years of 
age, entitled to a reversion of £600, but 
wholly without present means, applied to 
a money-lender, who advanced him £85 
on a mortgage of the reversion for £100, 
with a provision that if default should be 
made in payment of the £100, it should 
bear interest at 5 per cent, per month ; it 
was held, that the mortgagor was entitled 
to a decree for redemption of his reversion 
on payment of the sum borrowed and sim¬ 
ple interest at 5 per cent, per annum. 
(Beynon v. Cook, L. B. 10 Ch. 3S9.) The 
term “ expectant heir ” is used, not in its 
literal meaning, but as including every 
one who has either a vested remainder or 
a contingent remainder in a family prop¬ 
erty, including a remainder in a portion, 
as well as a remainder in an estate, and 
every one who has the hope of succession 
to the property of an ancestor, either by 
reason of his being the heir apparent or 
presumptive, or by reason merely of the 
expectation of a devise or bequest on ac¬ 
count of the supposed or presumed affec¬ 
tion of his ancestor or relative. Id. 391 n. 
(1) ; see , also , O’Borke v. Bolingbroke, 2 
App. Cas. 814. See Fraud, £ 8 ; Rever¬ 
sionary ; Undue Influence. 

EXPECTATION.— In the doctrine of 
chances, expectation is applied to any 
contingent event, upon the happening of 
which some benefit is expected. This is 
capable of being reduced to the rules of 
computation ; for a sum of money in ex¬ 
pectancy when a particular event shall hap¬ 
pen, has a determinate value before that 
event happens. Expectation of life, in the 
doctrine of life annuities, is the share or 
number of years of life which a person of 
a given age may, upon an equality of 
chance, expect to enjoy. 
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Expectation, (words of, in a will). 2 Myl. 
& K. 197. 

EXPEDIMENT.—The whole of a person’s 
goods ami oh an els, hag and baggage. 

Expedit reipubllccB ne eua re quis 
male utetur (lust. 1, 8, 2) : It is for the 
public good that no one use his property badly. 

Expedit reipublicae ut sit finis litium 

(Co. Litt. 303): It is for the public good that 
there be an end of litigation. 

EXPEDIT AT^3 ARBORES. — Trees 
rooted up or cut down to the roots.— Fleta 1, 2, 
c. xli. 

EXPEDIT ATE.—To cut out the ball of a 
dogs fore-feet, for the preservation of the royal 
game.— Manic, c. xvi. 

EXPEDITIO.—An expedition ; an irregu¬ 
lar sort of army. 

Expelled, he shall be, (in charter of a 
corporation l. 2 Serg. & R. (Pa.) 141. 

EXPENDITORS.—Persons appointed in 
England bv commissioners of sewers to pay, dis¬ 
burse or expend the money collected by the tax 
tor the repairs of sewers, &c., when paid into 
*heir hands by the collectors, on the reparations, 
amendments and reformations ordered by the 
commissioners, for which they are to render ac¬ 
counts when thereunto required. See Statute of 
Sewers, 23 Hen. VIII. c. 5. 

E X PENSE LITIS.—Costs of suit. See 
Costs. 

Expenses, (what are). 56 Ga. 264. 

- (in a will). 4 Halst. (N. J.) Ch. 506. 

51°. 

- (in arbitration bond). 10 Mass. 442, 

449. 

- (distinguished from “legal costs”). 

15 Serg. & R. (Pa.) 45, 55. 

Expenses incident to the estate, (in a 
will). 9 C. E. Gr. (N. J.) 359. 

Expenses, necessary, (in judge’s charge to 
a jury). 3 Whart. (Pa.) 316, 329. 

Expenses of administration, (what are 
not). 56 Ga. 655. 

Expenses of execution, (what are). 9 
Moo. 425. 

EXPENSIS MILITUM NON LEV- 
ANDIS, &c. —An ancient writ to prohibit 
the sheriff from levying any allowance for 
ynights of the shire, upon those who held lands 
In ancient demesne.— Reg. Grig. 261. 

Expensive, (defined). 31 Conn. 495, 499. 

Experientia per varies actus legem 
facit. Magistra rerum experientia 
(Co. Litt. 60): Experience by various acts 
makes law. Experience is the mistress of 


EXPERTS. —(1) Sworn appraisers; (2) 
witnesses who, having superior knowledge, 
give evidence upon matters of science ; (3) 
professed judges of handwriting. 

Experts, (defined). 18 Ind. 329; 33 Me. 
446, 450; 45 Id. 392, 394; 52 Id. 68, 77 ; 41 N. 
H. 547 ; 50 Id. 452, 453. 

EXPILATION.—Robbery; the act of com¬ 
mitting waste upon land to the loss of the heir; 
also abstracting the goods of a succession. 

EXPILATOR.—A robber, or plunderer. 

EXPIRATION. —Cessation ; termina¬ 
tion ; ns the expiration of a lease, or stat¬ 
ute, and the like. 

Expiration, (svnonvmous with “end”). 
Plowd. 198. 

Expiration of the policy, (in charter cf 
an insurance company ). 2 Mass. 318, 327. 

Expiration of thirty days, (construed). 
2 Hill (N. Y.) 355. 

EXPIRY OF THE LEGAL.—In the 
ScotcJi law, the expiration of the time within 
which the subject-matter of an adjudication may 
be redeemed on payment of the debt in the de¬ 
cree adjudicated.— Bell Diet ,. 

EXPLEES.— See Esplees. 

EXPLETA, EXPLETIA, or EXPLE- 
CIA. —In old records, the rents and profits of 
an estate. 

EXPLICATIO.—The fourth pleading in 
the civil law ; equivalent to the common law 
surrejoinder.— Calv. Lex. 

Exploration, (what is not an). 10 C. E. 
Gr. (N. J.) 384, 388. 

EXPLORATOR.—A scout, huntsman, or 
chaser. 

Explosion, (in a policy of insurance). 22 
Ohio St. 340, 347 ; L. R. 3 Ex. 71. 

- (of steam boiler, distinguished from 

“rupture”). 44 N. Y. 146, 151. 

Export, (defined). 5 Harr. (Dei.) 501, 502. 

EXPORTATION. —The act of send¬ 
ing or carrying goods and merchandise 
from one country to another. See Import¬ 
ation. 

Exportation, (in United States statutes). 11 
Month. L. Rep. n. s. 273, 274. 

- (in a bond). 11 Price 204. 

-(in a statute). L. R. 9 Q. B. 457; 5 

Taunt. 533. 

Exported from a port, (in a statute). 
Wilberf. Stat. L. 122. 

Exports, (what are). 3 Woods (U. S.) 408 
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EXPOSE.—To show publicly; to ex¬ 
hibit. 

Expose, (defined). 5 Mich. 71, 90. 

Expose to sale, (in a statute). 13 Wend. 
IX Y.) 425, 429; 75 Pa. St. 246, 256. 

EXPOSING in a public thoroughfare, a 
person infected with a contagious ^isease is a 
ommon nuisance and punishable accordingly. 
4 StepJi. Com. (7 edit.) 271. See Abandon¬ 
ment, $ 4. 

Expositio, qua© ex visceribus causae 
nascitur est aptissima et fortissima 
in leg*© (10 Co. 24): That exposition, which 
springs from the vitals of a cause, is the fittest 
and most powerful in law. 

EXPOSITION.—Explanation ; inter¬ 
pretation. 

EXPOSURE OP THE PERSON. 

—See Indecent Exposure. 

Exposure of the person, (defined). 1 
Pish. Cr. L. I 1127. 

EXPRESS .—An act evidencing inten¬ 
tion is said to be express when it is done 
with the direct object of communicating 
the intention, as opposed to implication 
( q . v.) The communication may be ef¬ 
fected by speech, writing or gestures; thus, 
a promise in these words, I promise to 
pay you $50/' is express, whether verbal 
or written. If A. signifies his assent to a 
proposal by nodding or other gestures, the 
communication is still express; therefore 
the acceptance of a bid by an auctioneer 
is express when it is evidenced by the fall 
of his hammer. See generally on the sub 
ject, 3 Sav. Syst. 242 et seq . See 1 also , Con¬ 
structive; Implication; Tacit. 

EXPRESS ABROGATION.—A di¬ 
rect repeal of an existing law, by a subse¬ 
quent statute, which refers to the law 
repealed. 

EXPRESS ASSUMPSIT.—A direct 
undertaking to do some act, or to pay a 
sum of money. See Assumpsit, § 1. 

EXPRESS COMPANY.-A firm or 
corporation engaged in the business of 
transporting packages of portable prop¬ 
erty. They are common carriers. 

EXPRESS CONDITION.— See Con¬ 
dition, § 4. 


EXPRESS CONSIDERATION.— 

One which is distinctly declared by the 
terms of the contract itself, as a contract 
to sell land for a designated sum. 

EXPRESS CONTRACT.—See Con¬ 
tracts, § 3. 

Express malice, (defined). 1 Dak. T. 451, 
459 ; 4 Bl. Com. 195. 

EXPRESS TRUST.-One declared 
in express terms, as distinguished frcm 
one implied by law. 

Express trusts, (defined). 56 Barb. (2s. 
Y.) 635, 640; 38 How. (N. Y.) Pr. 352, 357.' 

EXPRESS WARRANTY. - One 

which is expressed in particular words. 
See Insurance; Warranty. 

Expressa nocent, non expressa non 
nocent (D. 50, 17, 195): Thing's expressed 
hurt, things not expressed do not. 

Expressa non prosunt quae non ex¬ 
pressa proderunt (4 Co. 73): The expres¬ 
sion of things, of which, if unexpressed, one 
would have the benefit, is useless. 

Expressio eorum quae tacite insunt 
nihil operatur (Co. Litt. 210): The expres¬ 
sion of those things which are tacitly implied 
has no effect. 

Expressio unius est exclusio alte- 
rius : The express mention of one thing causes 
the exclusion of another. Thus, where in a 
mortgage of several properties the following gen¬ 
eral words were used—“together with all grates, 
boilers, &c., and other fixtures in ami about the 
said two dwelling-houses and the brew-house 
thereunto belonging,”—it was rilled that the fix¬ 
tures in the other mortgaged property did not 
pass to the mortgagee, although without these 
words they would have so done. 

Expressio unius est exclusio a uteri us, 
(applied). 74Ind. 223; 1 Civ. Pro. (N. Y.Wh6; 
6 Wheel. Am. C. L. 200. 

Expressio unius persons© esr ex¬ 
clusio alterius (Co. Litt. 210): ^ Tim men¬ 
tion of one person is the exclus’jr ^ano tier. 

Expressly withheld, (in statute). 2 Tenn. 
Ch. 677, 681. 

Expressum facit cos^ar© taciturn. 
What is expressed makeu what is implied to 
cease. The word “ demise ” in a lease implies a 
covenant for quiet enjoyment, but if sucli cove¬ 
nant be inserted, then the maxim will apply. 
Implied contracts in law exist only where there 
is no express promise between the parties. 

Expressum facit cessaue tacitum, (ap¬ 
plied). 56 Ala. 11. 
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Expressum servitium regat vel 
declaret taciturn (Bacon): Let service 
ex \ .rossed rule or declare what is silent. 

EXPROMISSION.— A species of novation 
in the civil law ; as a creditor’s acceptance of a 
new debtor, who takes the place oi the old debtor, 
who is discharged. Sand. Just. (5 edit.) 389. 

EXPROMISSOR.—In the civil law, a 
surety; bail. 

EXPROPRIATION. — Compulsorily 
depriving a person of a right of property 
belonging to him in return for a compen¬ 
sation. (St. Bonnet, Diet, s . v.; Holtz. 
Enovel, s. r.) The term has been intro¬ 
duced from its use in foreign countries to 
denote a compulsory purchase of land, 
Ac., for the purposes of a railway, canal, 
or the like (“ expropriation pour cause d'uti- 
liie publique ”). Id.; Mayor, Ac., of Mon¬ 
treal r. Drummond, 1 App. Cas. 384. See 
Eminent Domain. 

EXPULSION.— See Amotion. 

EXPURGATION.—The act of purging 
or cleansing. 

EXPURGATOR.—One who corrects by 
ex purging. 

EXTEND—EXTENT.— 

£ 1 . To extend is to make a valuation of prop¬ 
erty by the oath of a jury, pursuant to a writ 
issued for that purpose. An extent is (1) the 
valuation thus made, which is embodied in an 
inquisition by the sheriff or other person execut¬ 
ing the writ—the most usual instance occurs 
under a writ of elegit ( 7 . r.); ( 2 ) a writ of exe¬ 
cution, sometimes also called a writ of extendi 
facias (“ that you cause to be extended ”), direct¬ 
ing an extent to be made. Writs of extent are 
now rare. 

Extents to recover debts due to the crown are, 
in England, of two kinds—in chief and in aid. 

I 2. Extent in chief.— An extent in chief 
is an adverse proceeding by the crown for the 
recovery of a debt of record due to it. It issues 
in the first place against the crown’s immediate 
debtor, and directs the sheriff to extend and 
seize his real and personal property, including 
debts due to him by other persons, to enforce 
payment of which an " extent in the second de¬ 
gree ” may be issued against them, and so on. 
Tidd Pr. 1058. 

\ 3. An extent in aid is one sued out at 
the instance and for the benefit of a debtor to 
the crown, for the recovery of a debt due to him¬ 
self, the crown being merely the nominal plain¬ 
tiff. To obtain an extent in aid, an extent pro 
forma is first Bued out against the debtor to the 
crown, and on the sheriff returning that another 
person is indebted to him, the extent in aid 
\fi 6 ues against the sub-debtor. Id. 1063. See 


Stat. 57 Geo. III. c. 117, reslri ring the Lsnie a 
extents in aid. 

# 4. An immediate extent is one which 
issues in urgent cases without the usual prelimi¬ 
nary of a scire facias ( 7 . i\), on proof that the 
debt is in danger of being lost. (Tidd. Pr. 1046; 
Crown Suits Act, 1865, '6 47.) If there is any 
question as to the existence of the debt, or *is to 
whether the property seized under the writ 
belongs to the debtor, it is raised by pleading 
either to the scire facias , or to the return nl the 
writ of extent. Mann. Exeh. Pr. ( J7. See Pm:a. 

§ 5. Extents on recognizances, <fcc. — 
Extents, or writs in the nature of extents, were 
formerly issued, both in England and in some 
of the States, as writs of execution for private 
persons, either ( 1 ) to obtain satisfaction ol a debt 
due on a recognizance, e. (/. a statute merchant, 
or ( 2 ) to levy execution against lauds descended 
to an heir under a judgment recovered against 
him on an obligation or bond entered into by 
his ancestor. Tidd. Pr. 1089. As to extents gen¬ 
erally, see, also , Man. Exeli. Pr. 3 ; 2 Wins. Saund. 
220; West Ext. passim. See A mo yeas Manus ; 
Diem Cl a u sit Extremum; Liberate; Qui¬ 
etus ; Venditioni Exponas. 

Extend, (defined). 1 Paine (U. S.) 377, 385. 

- (in constitution of United States). 1 

Wheat. (U. S.) 304, 331 ; 6 Halst. (N. J.) 370, 
379; 4 Munf. (Va.) 1, 37. 

EXTENDI FACIAS. — See Extend. 

EXTENSION.—An indulgence by 
giving time to pay a debt, or perform an 
obligation. 

Extension, (of time for making an award). 
9 Johns. (N. Y.) 115; 5 Paige (N. Y.) 575; 2 
Barn. A C. 179; 3 Id, 144; 3 Dowl. & Ey. 446. 

- (of time of payment of a bond). 14 

Pet. (U. S.) 201. 

EXTENSION OF PATENT.— 

Formerly, a patentee of a patent, upon 
proof that, without neglect or fault on his 
part, he had failed to obtain a reasonable 
remuneration for the time, ingenuity, and 
expenses bestowed upon the invention, 
and on the introduction thereof into use, 
might obtain an extension of vsucb patent 
for the term of seven years longer; the 
term for which original patents were 
granted being then fourteen years. By 
act of congress of 1861, the term for which 
patents for inventions are at first issuable 
is enlarged to seventeen years, and exten¬ 
sions are disallowed. Patents for designs 
are issued for shorter terms, and may be 
extended.— Abbott . 

EXTENT.— See Extend. 

Extent, (as a process of execution) 3 BL 
Com. 419. 
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EXTENUATION. —Facts and cir¬ 
cumstances which render a crime or tort 
leas heinous than it would otherwise be. 
Extenuating circumstances go in mitiga¬ 
tion of punishment in criminal cases, or 
of damages in civil cases. 

External means, (in an insurance po/icy). 
22 Hun (N. Y.) 187, 189, 191. 

EXTERRITORIALITY. — See Ex¬ 

traterritoriality. 

Extincto subjecto, tollitur adjunc- 
tum: The subject being extinguished, the 

incident ceases. 

Extinguished, (when a debt is not). 3 
Whart. (Pa.) 531, 536. 

EXTINGUISHMENT.—A right or 
obligation is said to he extinguished when 
it ceases to exist. Thus, a debt is extin¬ 
guished when it is paid, and an easement 
may be extinguished in several ways, as by 
release, abandonment, &c.; but the term 
“extinguishment” is applied especially to 
the case of an easement ceasing to exist 
from unity of possession— i. c. where the 
dominant and the servient tenements be¬ 
come united in the same person for an 
estate in fee : simple. Gale Easm. 581. 
Compare Merger ; Suspension. 

Extinguishment, (of a judgment). 9 Wend. 
(N. Y.) 53. 

- (of a mortgage). 1 Hill (N. Y.) 107. 

EXTINGUISHMENT OF COPY- 
HOLD .—See Copyhold, § 3-5. 

EXTIRPATION.—A species of waste. 
See Estrepement. 

EXTIRPATIONS.—A judicial writ, either 
before or after judgment, that lay against a per¬ 
son who, when a verdict was found against him 
for land, &c., maliciously overthrew any house 
or extirpated any trees upon it.— Reg. Jud . 13, 
56. 

EXTOOARE.—To grub up lands and re¬ 
duce them to arable or meadow.— Mon. Anql .. t. 
2, p. 71. 

EXTORSI VELY.—Oppressively. 

Extort, (defined). 12 Cush. (Mass.) 84, 90. 

- (in an indictment). 6 Dowl. & Ry. 

345. 

Extortio eat crimen quando quis 
ooloro officii extorquet quod non est 
debitum, vel eupra debitum, vel ante 
tempus quod est debitum (10 Co. 102): 


Extortion is a crime when, by color of office, any 
person extorts that which Li not due, or more 
than is due, or before the time when it is due. 

EXTORTION. —The misdemeanor 
committed by a public officer, who, under 
color of his office, wrongfully takes from 
any person any money or valuable thing. 
It is punishable by fine and imprisonment, 
and removal from office. 1 Russ. Cr. 303, 
307 ; Steph. Cr. Dig. 71, 227. See Duress; 
Oppression ; Threats. 

Extortion, (defined). 4 Conn. 471, 480; 6 
Cow. (N. Y.) G61, 663; 2 Sneed (Term.) 159, 
162 ; 2 Bish. Cr. L. \ 390 ; 4 Bl. Com. 141 ; 4 
Com. Dig. 264. 

-(what is). 2 Mass. 523, 524 ; 7 Pick. 

(Mass.) 279, 281 ; 5 Paige (N. Y.) 311, 313. 

-(what is not). 10 Mass. 211; 15 Id. 

525 ; 3 Brod. & B. 143. 

-(in a statute). 2 Bos. Si P. 88. 

-(in an indictment). South. (N. J.) 

324. 

EXTRA. —A Latin word, meaning 
without; beyond ; out of; used in the fol¬ 
lowing words and phrases— 

EXTRA COSTS. —Those charges which, 
in the English procedure, do not appear upon 
the face of the proceedings, such as witnesses’ 
expenses, fees to counsel, attendances, court lees, 
&c., an affidavit of which must be made, to war¬ 
rant the master in allowing them upon taxation 
of costs. 

EXTRA - DOTAL PROPERTY. — A 

term applied in Louisiana to property which 
does not form a part ot a woman’s dowry. 

EXTRA FEODUM.— Out of the fee. 

EXTRA JUS. —Beyond the law. 

Extra legem positus est civiliter 
mortuus (Co. Litt. 130) : He who is placed 
out of the law is civilly dead. 

EXTRA QUATUOR MARIA.— Be¬ 
yond the four seas. Out of the realm of Eng¬ 
land. See Four Seas. 

Extra services, (in a statute). 21 Ind. 32. 

Extra territorium jus dicenti non 
paretur impune (10 Co. 77) : The sentence 
of one adjudicating beyond his territory cannot 
be obeyed with impunity. 

EXTRA VIAM.—Out of the way. 

EXTRA VIRES.— Beycnd powers. See 

Ultra Vires. 

EXTRACT.—A portion of a writing. 
Although extracts are not generally ad¬ 
mitted in evidence, in cases where the 
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extracts are from public books, such as 
registers of births, marriages and burials 
properly kept, they are generally admitted 
if the whole of the matter relating to the 
issue has been extracted. 

EXTRACTA CURIAE.—The issues or 
profits of holding a court, arising from the cus¬ 
tomary fees, *&c.— Paroch. Antiq . 572. 

EXTRADITION.— 

§ 1. Where a person, who has committed 
a crime in one nation or State, takes refuge 
in another, and is delivered up by he lat¬ 
ter to the former for the purpose of being 
tried and punished, this delivery up or 
surrender is called “ extradition.” 

I 2. Without a treaty.— There has 
been much discussion among publicists as 
to whether, in the absence of a treaty, 
there is any obligation resting upon a 
nation to surrender fugitive criminals. 
While the question may not be regarded 
as authoritatively determined, as a general 
rule the existence of such an obligation is 
disregarded in practice among nations. 
In some countries where there are no 
treaty stipulations, fugitive criminals are 
surrendered on grounds of political expe¬ 
diency, but in England and the United 
States a surrender is never made unless 
expressly authorized by a treaty. 

I 3. Under a treaty. —In England, 
various acts have been passed, beginning 
with 6 and 7 Viet. cc. 75, 76, confirming or 
authorizing treaties of extradition between 
Great Brilain and foreign countries. Such 
treaties contain reciprocal obligations on 
the part of each country to deliver up 
fugitive criminals. These acts have been 
repealed by the Extradition Act, 1870, and 
that act, as amended by the Extradition 
Act, 1873, contains the existing law on the 
subject. They provide for the application 
of the acts to foreign States with which 
arrangements have been made for the sur¬ 
render of fugitive criminals, and define 
the offences for which they may be sur¬ 
rendered. They also provide that no 
criminal shall be surrendered for a politi¬ 
cal offence, or for the purpose of being 
tried for any other than the “ extradition 
offence/ 1 i. e. the offence for which he is 
surrendered. In the United States trea¬ 
ties upon the subject of extradition have 
been made with many foreign countries of 


recent years. Under these treaties, the 
duty of extradition is one which apper¬ 
tains exclusively to the federal govern¬ 
ment, and not to the State in which the 
fugitive may be found. 

$ 4. Between the States.- -By the 
United States constitution, Art. IV. ? 2, it 
is provided that “a person charged in anj 
State with treason, felony, or other crime, 
who shall flee from justice and be found 
in another State, shall, on demand of the 
executive authority of the State from 
which he fled, be delivered up to be re¬ 
moved to the State having the jurisdic¬ 
tion of the crime.” For the correct prac¬ 
tice on inter-state extradition, see 3 Crim, 
Law Mag. 787 et seq . 

Extradition, (how secured). 2 Brock. (U 
S.) 493; 12 Vt. 631; 1 Kent Corn. 36; Story 
Confl. L. 520; 1 Op. Att.-Gen. 510; 3 Id. 661; 
6 Id. 85. 

EXTRAHURA. —A term used in the old 
English law denoting an estray ( q . r.). 

EXTRAJUDICIAL. —(1) Something 
which is dorfe without judicial proceed¬ 
ings—as, when we speak of extrajudicia* 
evidence (see Evidence, l 1), or say that a 
distress is an extrajudicial remedy (see 
Remedy), or that an oath is an extra- 
judicial oath (see Perjury); (2) some 
thing which is said by a judge or judicial 
olficer in a judicial proceeding, but beyond 
its scope. Thus, a dictum (q. v.) is an ex¬ 
trajudicial opinion. 

Extraneus est subditus qui extra 
terram, i. e. potestatem regis natus 
est (7 Co. 16): A foreigner is a subject who is 
born out of the territory, i . e. government of the 
king. 

EXTRAORDINARY. —The writs of 
mandamus, quo warranto, habeas corpus, and 
some others, are sometimes called “extra¬ 
ordinary remedies/' in contradistinction 
to the ordinary remedy by action. As to 
extraordinary resolutions, see Resolution. 
As to the extraordinary jurisdiction of the 
county courts, see County Court, ante p. 
307 n. 

Extraordinary, (in a State constitution). 12 
So. Car. 201. 

Extraordinary care, (by carriers). 54 
Ill. 19. 
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EXTK-A.P-A.ROOHI-A.Ij.—Latin : extra and 

parcel da. 

Outside of any parish. As to extraparochial 
highways, see 25 and 26 Viet. c. 61, \ 32 ; as to 
extraparochial marriages, 23 and 24 Viet. c. 24; 
and as to the relief of extraparochial poor, see 5 
pnd 6 Viet, c. 48, and 20 Viet. c. 19. 

EXTRATERRITORIALITY.—The 

fiction of extraterritoriality is that by 
which the persons and residences of am¬ 
bassadors and sovereigns, when abroad, 
are treated as being within their own ter¬ 
ritory, and outside of (extra) the territory 
where they actually are. The fiction is 
not now of much importance except with 
reference to the exemption of ambassadors, 
ministers, Ac., from process, Ac. See Westl. 
Pr. Int. Law 114. In the new edition of 
his book, Mr. Westlake calls it “exterri¬ 
toriality.” Wheat. Int. L., $ 95. 

EXTRAVAQANTES. — See Canon 
Law. 

Extreme cruelty, (in divorce act). 3 

Mass. 321. 

EXTREMIS.— See In Extremis. 
EXTRINSIC.— See Evidence, § 13. 

EXTUM^l.—Reliques in churches and 

tomns. 

EXUERE PATRIAM.—To cast off 
one’s nationality; to expatriate one’s self. 


Udny v. Udny, L. R. 1 Sc. & D. App. 441 ; 
Moorhouse v . Lord, 10 H. L. Cas. 272. See 
Expatriation. 

EXUPERARE.—To overcome; to appre¬ 
hend or take.— Leg . Edm. c. ii. 

EY, EA, or EE [from ig } an island, by melt¬ 
ing the Saxony into y, which is usually done ; or 
the Saxon ea , water, rivers, Ac., or French ieag y a 
field, by the same kind of melting.— Gribson .] 
Water, an island. See Eia. 

EYE-WITNESS.—One who gives tes¬ 
timony to facts seen by himself. 

EYDE.—(1) Aid ; assistance ; relief. (2) 
A subsidy. 

EYRE, or EIRE (from the Latin Her a 
journey,) signified the court of the justices itin¬ 
erant or justices in eyre, who were regularly es¬ 
tablished, if not first appointed, by the parlia¬ 
ment of Northampton, 1176, in the twenty- 
second year of Henry the Second, with a dele¬ 
gated power from the King’s Great Court or 
Aula Regia, being looked upon as members 
thereof; and they made their circuit round the 
kingdom once in seven years, for the purpose of 
trying causes. They were afterwards directed 
by Magna Cliarta to be sent into every county 
once a year: but “as the power of the justices 
of assize, by many acts of parliament and other 
commissions increased, so these justices itinerant 
by little and little vanished away.” Co. Litt. 
293 a; 3 Steph. Com. 349. See Assize, § 3. 



P.—A stigma put upon felons with a hot iron, 
on their being admitted to the benefit of clergy; 
abolished by 7 and 8 Geo. IV. c. 28, \ 6. It was 
also branded upon fighters and brawlers, and 
persons guilty of falsity.— Cowell; Jacob . See, 
also, 2 Reeves Hist. Eng. Law 392. 

F. O. B. —Free on board. A term frequently 
inserted, in England, in contracts for the sale of 
goods to be conveyed by ship, meaning that the 
cost of shipping will be paid by the buyer. 
W1 ion goods are so sold in London the buyer is 
considered as the shipper, and the goods when 
shipped are at his risk. (See Cowas-Jee v. 
Thompson, 5 Moo. P. C. 165; Browne v. 
Hare, 3 Hurlst. & N. 484, and 4 Id. 822; Green 
v. Siekel, 29 L. J. C. P. 213.)— Wharton. 

FABRIC LANDS. —Lands given to pro¬ 
vide for the rebuilding or repair of cathedrals 
and churches. Anciently, almost every person 
gave something by his will to be applied in 
repairing the fabric of the cathedral or parish 
church where he lived .—Cowell 


FABRIOARE. —To make. Used in old 
English law of a lawful coining, and also, of an 
unlawful making, or counterfeiting of coin. See 
1 Salk. 342. 

Fabricate, (implies criminal intent). Wil- 
berf, Stat. L. 254. 

FABRICATED EVIDENCE.— 

False evidence, created by artifice with a 
view to deceive the court or jury. It may 
be altogether false, or be founded upon 
real facts so presented as to have a false 
appearance, and be calculated to produce 
false impressions and lead to false infer¬ 
ences. 

FABULA.—In old European law, a contract 
or covenant. Also, in the laws of the Lombards 
and Visigoths, a nuptial contract ; a will. 
Burr ill. 
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FAC SIMILE PROBATE.—In Eng¬ 
land, whore the construction of ft will may be 
at looted by the appearance of the original paper, 
the court will onicr the probate to pass in Jac 
si)))iu\ as it may possibly help to show the mean¬ 
ing of the testator. I Wins. Ex. (7 edit.) 331, 
386, 56b. 

FACERE. —To do; to make. Thus, facere 
ih'/altiWK to make default; facere duelhnn, to 
make I he duel, or make or do battle; facere 
i»im, to make or pay a fine ; facere legem, to 
make one’s law; facere sacramentum, to make 
oath. 

FACIAS.— That you cause. This is the 
emphatic word of the writs fieri facias; scire 
facias : venire facias, and others, and is also used 
in other phrases, such as facio , ut des, I do (per¬ 
form i. that you may give; facio, ut facias , I do, 
dvu you may do; do y ut facias, I give, that yon 
may do, t^c. 

FACILE.— One who is easily persuaded or 
imposed upon.— Bell Diet . 

Facilities, (in a promissory note). 14 Mass. 
322. 

- (in a statute). 5 Q. B. D. 217. 

Facinus quos inquinat aequat: Guilt 
makes equal those whom it stains. 

FACIT. —See Qui Facit, &c. 

FACT.— 

SI- The existence of every right and 
liability depends on two questions: first, 
whether there is a rule of law that in cer¬ 
tain circumstances that right or liability 
shall arise; and secondly, whether those 
circumstances exist in the particular case 
under discussion. The former is called “ a 
question of law,” the latter “ a question of 
fact.” Thus, the right of C. B , the eldest 
son of A. B., to succeed to the land of his 
deceased father, depends, in England, first 
on the rule that (unless it is subject to a 
peculiar rule of descent, e. g. gavelkind, 
borough-English, or the like,) the land 
of an intestate descends to his eldest son; 
and secondly, on various questions of fact, 
such as whether the land is situated in a 
district subject to a peculiar rule of descent, 
whether A. B. died intestate as to that land, 
and whether C. B. is his eldest legitimate 
son, which again involves other questions 
of fact or law, or both. See Per Jessel, M. 
R., in Eaglesfield v. Marquis of London¬ 
derry, 4 Ch. D. 702; Bolton v. London 
School Board, 7 Ch. D. 766. 

i 2. Foreign law.—Questions of foreign 
Jiw are questions of fact, requiring to be 


proved by the evidence of persons profes¬ 
sionally familiar with the system of law in 
which the question arises, or by the opinion 
| of a court administering that law, given 
on a case submitted to it. 

1 3. Pleading. —The distinction between 
questions of fact and law is of importance 
in the law of pleading, because a party is 
bound to state the material facts upon 
which he relies (but not the evidence in 
support of them), while questions of law 
need not and must not be pleaded. (Stokes 
v. Grant, 4 C. P. D. 25.) Questions of law 
may be raised by demurrer, special case, 
or on motion for judgment (see those titles). 
When a question of law is raised at the 
trial of an action by a jury, it is decided 
by the judge, and the questions of fact are 
decided by the jury, the rule being that ad 
qusestionein facti non respondent judices ; ad 
qusestionem juris non respondent jurat ores. 
It not unfrequently happens that the 
pleadings raise a mixed question of lau 
and fact (e. g. whether the defendant has 
libelled the plaintiff), and then either the 
judge directs the jury as to the law, leaving 
them to give their verdict for one party or 
the other on the facts as proved, subject to 
the direction so given, or the jury may 
bring in a special verdict finding the facts 
of the case, on which judgment is given by 
the court for one party or the other, ac¬ 
cording to the law applicable to the facts 
so found. Best Ev. 103; Pow. Ev. 10. See 
Further Consideration; Verdict. 

2 4. Evidence. —In the law of evidence, 
tacts are sometimes divided into (1) facts 
in issue (also called principal facts, facta 
probanda,) or those facts which are re¬ 
quired to be proved, and (2) evidentiary 
facts (facta probantia ), or those facts which 
are given in evidence with the view of 
proving the former. Where the fact given 
in evidence is the same as the fact in issue, 
the evidence is said to be direct; as where 
a witness on a trial for murder proves that 
he saw the prisoner kill the deceased. 
Best Ev. 9. See Evidence, 2 3. 

2 5. Juridical — Non-juridical — In¬ 
vestitive —Divestitive —Translative. 
—In jurisprudence, facts are variously 
divided into juridical and non-juridical, 
according as they do or do not give rise to 
or affect legal rights and duties, (3 Sav, 
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Syst. 3; 1 Ahrens Jur. Encyc. 345;) and, 
by the Benthamite school, into investitive 
facts (those by means of which a right 
comes into existence), divestitive facts 
(those by which it terminates), and trans¬ 
lative (those by means of which it passes 
from one person to another). 3 Benth. 
189, and see the remarks of Austin and 
Holland on the subject; also , the various 
attempts (more or less unsuccessful) which 
have been made to define and classify 
facts, e. g . 6 Benth. 214; 1 Steph. Dig. Ev. 
1; Steph. Indian Ev. Act 14; Holl. Jur. 71. 

Fact, (defined). 10 How. (N. Y.) Pr. 161; 
4 E. D. Smith (N. Y.) 34, 37. 

FACTA ARMORUM.—Feats of arms, 

jousts, tournaments, &c.— Cowell . 

Facta sunt potentiora verbis : Deeds 
are more powerful than words. 

Facta tenent multa quae fieri pro- 
hibentur (12 Co. 124) : Deeds contain many 
things which are prohibited to be done. 

FACTIO TESTAMENTI.—In the civil 
law, the power to make a will, including right 
and capacity ; also, the power to receive a devise 
or legacy. 

FACTO.—In fact; as where anything is 
actually done.— Jacob. 

FACTOR¬ 
ED A factor is an agent to whom goods 
are consigned or delivered for sale by or 
for a merchant or other person, and who, 
in return for his trouble, receives a com¬ 
pensation called factorage or commission. 
(Russ. Merc. Ag. 1; Chit. Cont. 189.) He 
has a lien for this remuneration on all the 
goods entrusted to him by his principal. 
( See Lien.) Factor is also sometimes used 
(especially in the old books) to denote an 
agent for the purchase of goods; but at 
the present day this kind of agent seems 
to be more commonly called a “ commis¬ 
sion agent ” or “ commission merchant.” 
See Agent, E 5. 

E 2. The general rule (independently of 
statutes and the doctrine of market overt 
(g. i?.)) seems to be that a factor is a gen¬ 
eral agent, and therefore if goods are 
entrusted to him as factor, and he sells 
them, such a sale will bind the principal, 
whatever his private instructions may 
have been, unless the purchaser knfew of 
them at the time. Russ. Merc. Ag. 64. 
See Agent, § 6. 


E 3. In Connecticut, Massachusetts and 
Vermont, the term “factor” is also used 
in the sense “garnishee” or “trustee.” 
See Factorizing Process. 

Factor, (defined). Story Ag. \ 33. 

-(what constitutes). 37 Ill. 99. 

- (who is not). 3 Cranch (U. S.) 454; 3 

Watts (Pa.) 65, 178. 

-(liability of). 7 Mass. 36 ; 17 Id. 145; 

1 Nott & M. (S. C.) 517 ; Paley Ag. 13. 

- (powers of). 4 Johns. (N. Y.) 103; 4 

Rawle (Pa.) 195; 2 Wheel. Am. C. L. 138 ; 7 Id 
437. 

- (distinguished from “ broker ”). 50 

Ala. 154, 156; 2 Barn. & Aid. 137: 2 Steph. 
Com. 78. 

-(goods sold by). 1 Pick. (Mass.) 343; 

7 Id. 214. ^ 

- (includes “scrivener”). 1 Atk. 141, 

i43. 

- (synonymous with “commission mer¬ 
chant”). 50 Ala. 154, 156. 

FACTORAGE.—The wages, commis¬ 
sion or allowance made to a factor by the 
merchant employing him. 

FACTORIES.—The English Factory and 
Workshop Act, 1878, contains provisions for 
protecting the health and lives of persons em¬ 
ployed in such establishments, for regulating the 
employment of children, young persons and 
women, and for the inspection of factories and 
workshops. See Fence, \ 3. 

FACTORIZING PROCESS.—A pro¬ 
cess by which, in some of the New Eng¬ 
land States, the effects of a debtor are 
attached in the hands of a third person; 
otherwise termed “trustee process” and 
“ garnishment.” 

FACTORS ACTS —Various English 
statutes (vStats. 40 and 41 Viet. c. 39 ; 5 and 6 
Viet. c. 39 ; 6 Geo. IV. c. 94; 4 Geo. IV. c. 83 ; 
Chit. Cont. 199; Sm. Merc. L. 133,) passed 
for the purpose of enabling a person in the pos¬ 
session of goods, or documents of title to goods, 
to validly sell or pledge the same, notwithstand¬ 
ing they may have been entrusted to him for 
a different purpose, or may have been already 
sold by him to some one else, or may be subject 
to alien in favor of the person from whom he 
has bought them, or that his agency may have 
been revoked—the object being to protect per¬ 
sons having bona fide dealings with a lactor or 
agent, without notice of the limitation on his 
power to deal with the goods. There are simi¬ 
lar statutes in many of the States. 

FACTORY.—(1) A place where a num¬ 
ber of traders reside in a foreign country 
for the convenience of trade; (2) a build¬ 
ing in which goods are manufactured; (3) 
in the Scotch law, a power conferred on a 
factor; a power of attorney. 
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Factory, (what includesV S Mil. 479, 495. 

•-(wtat is ah 11 Ohio St. 327. 

- (in a statute^. L. R. 4 Q, B. 209; 5 

Id. 19. 

- (in lire insurance policy). 45 111.301. 

Factory estate, (in a will). 16 Conn. 1,10. 

Factory trices, (meaning of). 2 Mas. (U. 
S.) S9, 90. 

-(in a promissory note). 2 Conn. 69. 

Facts constituting a cause of action, 
(in code of civil procedure). 1 Dak. T. 403. 

FACTUM. —A person’s act or deed; any¬ 
thing done, stated or made certain ; a wrongful 
or criminal act; the execution or making of a 
will; land granted to a farmer or tenant. 

Factum a judice quod ad ejus 
offlcium non spectat, non ratum est 
(10 Co. 76) : Au action of a judge which relates 
uot to his office, is of no force. 

Factum cuique suum, non adver- 
sario, nocere debet (Dig. 50,17,155): A 
party’s own act should prejudice himself, not his 
adversary. 

Factum infectum fieri nequit : A 
thing done cannot be undone. 

Factum negantis nulla probatio sit 

(Cod. 4, 19, 23): There is no proof incumbent 
upon him who denies a fact. 

Factum non dicitur quod non per- 
ssverat (5 Co. 96): That is not called a deed 
which does not continue operative. 

FACTUM PROBANDUM — FAC¬ 
TUM PROBANS.—See Fact, \ 4. 

Factum unius alteri noceri non 
debet (Co. Litt. 152): The deed of one should 
not hurt another. 

Facultas probationum non est an- 
gustanda (4 Inst. 279): The faculty of 
proofs is not to be narrowed. 

FACULTY.— 

\ 1. In English ecclesiastical law, faculty is a 
license to do some act, granted by the ordinary 
of the diocese or his deputy. Strictly speak¬ 
ing, a monument cannot be erected in a church 
or churchyard without a faculty, though it 
is not in practice often applied for. (Phillim. 
Ecc. L. 882. As to faculties for pulling down 
churches, see the Church Building Act, 1845 3 
1, Stat. 32 and 33 Viet. c. 94, $ 8.) A notary 
public is appointed by faculty. (Id. 1232). The 
archbishop of Canterbury has a court called the 
Court of Faculties, and an officer called the 
master of the faculties, who deals with applica- 
tions for the admission and removal of notaries 
(/A; Third Inst. 337.) The judge of the Prt 
vincial Courts of Canterbury and York is now 
ex officio master of the faculties. Public Wor¬ 
ship Regulation Act, 1874, 7. 

i 2. In the Scotch law, a power founded on 
the consent of him whence it is derived, as dis¬ 
tinguished from a power founded, on property. 


FACULTY OF A COLLEGE.- 

The body of instructors or professors of a 
college, as distinguished from the board of 
trustees. The faculty attend to the educa¬ 
tional business, course of study and disci¬ 
pline of the college, while the trustees are 
invested with the title to the property and 
endowment of the institution, and super¬ 
intend its financial concerns. 

FACULTY OF ADVOCATES.—The 

college or society of advocates in Scotland. 

FADERFIUM. —A marriage gift coming 
from the father or brother of the bride. 

FJEDERFEOH. —The portion brought by 
a wife to her husband, and which reverted to a 
widow, in case the heir of her deceased husband 
refused his consent to her second marriage; t. e. 
it reverted to her family in case she returned to 
them.— Anc. Inst. Engl. 

FASTING-MEN.— See Fastermans. 

FAGGOT. —A badge worn in Roman 
Catholic times by persons who had recanted and 
adjured what was then adjudged to be heresy, as 
an emblem of what they had merited.— Cowell. 

FAGGOT VOTES. —A faggot vote is 
where a man is formally possessed of a right to 
vote for members of parliament, without possess¬ 
ing the.substance which the vote should repre¬ 
sent ; as if he is enabled to buy a property, and 
at the same moment mortgage it to its full value 
for the mere sake of the vote; such a vote is 
called a faggot vote.— Wharton . 

FAIDA. —Malice or deadly feud, arising by 
reason of a murder committed. 

Fail to fulfill his contract, (in an 
agreement). 17 Barb. (N. Y.) 260. 

Failing circumstances, (in a statute). 24 
Conn. 290, 310, 

FAILING OF RECORD. —When an 
action is brought against a person who alleges 
in his plea matter of record in bar of the action, 
and avers to prove it by the record ; but the 
plaintiff saith nul tiel record , viz., denies there is 
any such record ; upon which the defendant has 
a day given him by the court to bring it in ; if 
he fail to do it, then he is said to fail of his 
record, and the plaintiff is entitled to sign judg¬ 
ment.— Termes de la Ley. 

Failtng to comply, (not synonymous with 
“ refusing to comply”). 9 Wheat. (U. S.) 325, 
344. 

FAILLITE.—In the French law, bank¬ 
ruptcy ; failure ; the situation of a trader who is 
unable to pay his debts. 

Failure, (of a bank). 13 So. Car. 220. 
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FAILURE OP ISSUE. — The ab¬ 
sence or want of issue capable of taking 
an estate or interest limited over by an 
executory devise. 

Failure of issue, (in a will). 18 L. J. Ch. 
N. s. 465 ; 1 Russ. 382, 404 ; 8 Com. Dig. 428. 

-(when means “ indefinite failure ”). 5 

Paige (N. Y.) 514 ; 11 Wend. (N. Y.) 259. 

FAILURE OF RECORD.— See Fail¬ 
ing of Record. 

FAINT.— See Action, \ 17. 

FAINT PLEADER. —A fraudulent, false 
or collusive manner of pleading to the decep¬ 
tion of a third person. 3 Edw. I. c. 19. 

FAIR.— 

\ I. In English law, a greater species of 
market, recurring at more distant intervals. No 
fair can be holden without grant from the 
crown, or a prescription which supposes such 
grant. Before a patent is granted, it is usual to 
have n writ of ad quod damnum executed and 
returned, that it may not be Issued to the preju¬ 
dice of another fair or market already existing. 
The grim usually contains a clause that it shall 
not be to the hurt of another fair or market; but 
this clause, if omitted, will be implied, for if the 
franchise occasion damage either to the crown 
or a subject, in any respect, it will be revoked ; 
and a person whose ancient title is prejudiced, 
is entitled to have a scire facias in the queen’s 
name to repeal the letters-patent. If the queen 
grant power to hold a fair or market in a par¬ 
ticular place, the lieges can resort to no other, 
even though it be inconvenient. But if no 
place be appointed, the grantees may keep the 
fair or market where they please, or where they 
can most conveniently. 

I 2. In American law, fairs, in the 
sense of the English law, are compara¬ 
tively unknown, but in Alabama and 
North Carolina they seem to have been 
recognized and regulated by statute. In 
the other States the word “fair” has no 
technical legal meaning, fairs being mere 
voluntary enterprises governed by the or¬ 
dinary laws applicable to partnerships, 
sales, &e. 

Fair or market, (right to hold). 4 Bac. 
Abr. 154. 

Fair abridgment, (of a book). 4 Mc¬ 
Lean (U. S.) 306 ; 2 Story (U. S.) 100,106. 

Fair and reasonable supposition of 
right, (in statute punishing damage to prop¬ 
erty). L. R. 7 Q. B. 353. 

Fair average crop, (in a contract). 15 

A.rk. 444. 

Fair legal trial, (in condition of bond). 
I Blackf. (Ind.) 537 (2 edit). 

FAIR-PLAY MEN.—The name of an 


irregular local tribunal which existed in Penn¬ 
sylvania about the year 1769.— Bouvier. 

FAIR PLEADER.— See Beaupleader. 

Fairly, (defined). 41 Ala. 26, 40. 

- (not synom r mous with “truly2 C. 

E. Gr. (N. J.) 234, 239. 

FAIT.—A deed or writing; a fact; anything 
done. 

FAIT ENROLLE.—A deed enrolled, as a 
bargain and sale of freeholds. 1 Keb. 568. 

FAITH, ARTICLES OF .—See Arti¬ 
cles of Religion. 

Faith and credit, (in constitution of United 
States). 17 Mass. 513, 545. 

Faithful, (in a bond). 9 Wheat. (U. S.) 
6S0; 12 Id. 64; 1 Paine (U. S.) 661; 12 Pick. 
(Mass.) 303. 

Faithful performance, (in a bond). 2 
Halst. (N. J.) 32; 2 Vr. (N. J.) 342. 

*- (in a statute). 4 Wend. (N. Y.) 414. 

Faithfully, (in a bond). 1 T. R. 287. 

- (includes “well,” “truly,” “firmly,” 

and “impartially”). 2 Vr. (N. J.) 342. 

Faithfully discharge, (in a bond). 8 
Mass. 275. 

Faithfully execute, (in a bond). 3 Wend. 
(N. Y.) 53. 

Faithfully perform, (in a bond;. '0 
Johns. (N. Y.) 271; 11 Id. 182. 

Faithfully serve his master, (in an in¬ 
denture of apprenticeship). 2 Mass. 226, 228, 

FAITOURS. — Evil-doers; idle livers; 

vagabonds.— Tenues de la Ley. 

F AL ANG.—A jacket or close coat.— Blount 

FALCARE.—To cut or mow down grass 
laid in for hay. 

FALCATURA.—One day’s mowing of 
grass, a customary service to the lord by his 
inferior tenants. Falcata , the fresh grass mowed 
and laid in swathes. Falcator , the tenant-mower. 

-— Kenn . Gloss. 

FALCIDIA.—In the Spanish law, the 
fourth portion of an inheritance, which legally 
belongs to the heir, and for the protection of 
which he has the right to reduce the legacies 
to three fourth-parts of the succession, in order 
to protect his interest.— Bouvier. 

FALCIDIAN LAW.—In the Roman 
law, a statute or law restricting the right of de¬ 
posing of property by will, enacted by the people 
during the reign of Augustus, on the proposition 
of Falcidius, who was a tribune, in the year o i 
Rome 714.— Bouvier. 

FALCIDIAN PORTION.— That por¬ 
tion of a testator’s estate which, by the Falcidian 
law, was required to be left to the heir, amount¬ 
ing to at least one-fourth. 
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FALD, or F AL DA.—A sheep-fold — 

CbircU. 

FALD.53 CURSTTS.—A sheep-walk. 2 
Vent. 139. 

FALDAQE is the same as foldage and free¬ 
fold (g. r.) Ell. Com. 45, 46 ; Co. Litt. 6 a, n. (1). 

FALDATA.—A flock or fold of sheep.— 

Cov.rH 

FA LD-FEE. — A composition paid 
anciently bv tenants for the privilege of fald- 
ajre.— Cowell. 

FALDISDORY.—The bishop’s seat or 
throne within the chancel. 

FAX.DSOCA.—The privilege of faldage 
or foldage yq. v.) 

FALDSTOOL, or FOLD STOOL.—A 

place at the south side of the altar, at which the 
sovereign kneels at his coronation. 

FALD WORTH.—A person of age, that 
he may be reckoned of some decennary .—Du 

Fre&ne. 

FALESIA.—In old English law, a hill, or 
down by the sea-side. 

FALK-LAND. — See Folcland. 

FALL.—In the Scotch law, to lose or forfeit. 

F AL L OF LAND.—A quantity of land 
bLx ells square, superficial measure. 

Fall term, (in caption of indictment). 2 
Hawks (N. C.) 461. 

Fall, this, (in an agreement). 3 W. Va. 
445. 

Fallen, (in a statute). Cruise Dig. tit. 31, 

ch. 2, § 13- 

Fallen building, (what is not). 51 Cal. 
101; 21 Am. Rep. 703. 

FALLO.—The final judgment or decree of 
a Spanish court in a civil action. 

FALLOW-LAND.—Land ploughed, but 
not sown, and left uncultivated for a time, after 
successive crops. 

FALLUM. — An unexplained term for 
Borne particular kind of land.— Cowell. 

FALMOTTJM.— See Folc emote. 

Falsa causa non nocet : A false motive 
will not vitiate. If the motive assigned for 
making any particular bequest or devise to any 
particular legatee or devisee is wholly erroneous 
and mistaken, that does not in general affect the 
bequest or devise, which accordingly remains 
good. But if the legatee or devisee has fraudu¬ 
lently conduced to the mistake or error, or, if 
the mistake or error was sufficiently singular as 
tn suggest non-testamentary capacity, the whole 


legncy or will will be void for the fraud or in¬ 
sanity. 

FALSA DEMONSTRATIO.— False de¬ 
scription or designation of a person or thing ia 
a written instrument. 

Falsa demonstratio non nocet (6 T. 

R. 766): False description does not vitiate. 
This maxim (in its full expression Falsa de¬ 
monstratio non nocet cum de cor pore constat) 
means, that a mere inaccuracy of description 
will not diminish or enlarge the subject-matter 
of a devise or bequest, when that subject-matter 
(corpus) is otherwise well ascertained. But, of 
course, the maxim in its very words implies that 
it has no application to cases in which the corpus 
is not so ascertained, and in which the corpus 
must needs, therefore, be gathered either wholly 
or partly from the alleged inaccurate words of 
description ; in this latter case, these alleged in¬ 
accurate words must be taken to be accurate, if 
there is anv subject-matter to which they ex¬ 
actly fit, upon the maxim Non accipi debent 
verba in falsam demonstratiouem quae compctunt in 
veram limitationem. 

Falsa demonstratio non nocet, (applied). 
13 Vr. (N. J.)5S7; 83 N. C. 123. 

Falsa demonstration© leg-atum non 
perimit (Inst. 2, 20, 30): A false description 
does not prejudice a legacy. 

Falsa orthographia, sive falsa gram- 
matica, non vitiat concessionem (9 (Jo. 
4S): Bad spelling or bad grammar does not 

vitiate a grant. Sir John Doderidge says: 
“Though the lawyers’ Latin cannot defend it¬ 
self in bello grammatical i, will grammarians 
utterly condemn the use thereof? Methinks 
they should not, but might give lawyers leave 
to speak in their own dialect.” Noy Max. 
(Bythw. Ed.) 266. 

FALSARE.—In old English law, to coun¬ 
terfeit. Falsarius, a counterfeiter. 

False, (distinguished from “untrue”). 2 
Barn. & C. 257, 263. 

False account, (in a statute). 51 N. H. 
192, 207. 

FALSE ACTION. —See Action, § 17. 

False bill, (what is a). 1 Ohio St. 185, 

187. 

FALSE CHARACTER.—Personating 
the master or mistress of a servant, or any rep¬ 
resentative of such master or mistress, and giv¬ 
ing a false character to the servant, is an offence 
punishable in England with a fine of £20. Stat. 
32 Geo. III. c. 56. 

FALSE CLAIM.—In the forest law, a 
claim by a man for more than his due. Manw. 
c. 25. 

FALSE FACT.— See Fabbicated Evi¬ 
dence. 
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FALSE IMPRISONMENT.— 

A total restraint for some period, however 
short, put upon the liberty of a person 
without sufficient legal authority. Thus, 
if a constable arrests a man for felony 
without warrant and without reasonable 
cause for suspecting him, he is liable to an 
action of damages for false imprisonment. 
Underh. Torts 105; Broom Com. L. 722. 
See Tort. 

False imprisonment, (defined). 1 Chit. 
Gen. Pr. 48. 

-(what is). Baldw. (U. S.) 571, 600; 

9 N. n. 491. 

- (actual force not necessary to consti¬ 
tute). 7 Humph. (Tenn.) 43. 

- (when action lies). 3 Wend. (N. Y.) 

350; 5 Wheel. Am. C. L. 383. 

FALSE JUDGMENT.— See Writ op 
False Judgment. 

FALSE LATIN. —When law proceedings 
were written in Latin, if a word was significant 
though not good Latin, yet an indictment, decla¬ 
ration, or fine was not made void by it; but if 
the word was not Latin, nor allowed by the law, 
and it was in a material point, it made the whole 
vicious. 5 Co. 121; 2 Nels. 830. 

FALSE LIGHTS AND SIG¬ 
NALS. —Exhibiting false lights or sig¬ 
nals, with intent to bring any ship into 
danger, is felony, punishable, in England, 
with penal servitude for life (maximum). 
(Stat. 24 and 25 Viet. c. 97, § 47.) And in 
the United States by imprisonment. U. S. 
Rev. Stat. § 5358. 

FALSE NEWS. —Spreading false news, 
whereby discord may grow between the queen 
of England and her people, or the great men of 
the'realm, or which may produce other mischiefs, 
still seems to be a misdemeanor under Stat. 3 
Edw. I. c. 34. Steph. Cr. Dig. $ 95. 

FALSE OATH.— See Perjury. 

False oath, (charge of taking, a ground for 
action of slander). 2 Johns. (N. Y.) 10. | 


to defraud, is a misdemeanor. Obtaining 
credit by false pretences is also a misde¬ 
meanor. 

False pretence, (what is). 4 City Hall 
Rec. (N. Y.) 65. 

-(what is not). 4 City Hall Rec. (N. 

Y.) 156. 

-(in a statute). 108 Mass. 309, 312 ; 12 

Johns. (N. Y.) 292. 

- (does not necessarily involve the use 

of a visible token). 3 Datch. (N. J.) 328. 

False pretences, (defined). 14 Wend. 
(N. Y.) 571. 

-(in an indictment). 2 T. E. 581; 3 

Id. 98. 

- (indictment for). 11 Ind. 154; 31 Id. 

192; 107 Mass. 486; 4 Pick. (Mass.) 177; 2 
East 30. 

- (obtaining indorsement by). 9 Wend 

(N. Y.) 182. 

- (obtaining money under). 1 City 

Hall Rec. (N. Y.) 116. 

■- (obtaining property by). 1 Park. (N. 

Y.) Cr. 224. 

FALSE PROPHECIES, with intent to 
disturb the peace, are unlawful, as they raise 
enthusiastic jealousies in the people, and terrify 
them with imaginary fears. They are punishable 
as misdemeanors. By 5 Eliz. c. 15, the penalty 
for the first offence is a fine of £10, with one 
year’s imprisonment; for the second, forfeiture 
of all goods and chattels, and imprisonment for 
life.— Wharton. 

FALSE REPRESENTATION.— 

See Fraud. 

False representation, (what constitutes). 

7 Wend. (N. Y.) 22. 

FALSE RETURN.— An action for 
damages lies against a person who makes 
a false return to a writ, whether a sheriff 
acting under an ordinary writ of execution, 
or a person to whom a special writ, such 
as a mandamus, is directed. A false return 
may consist in a suppressio veri . as well as 
an allegatio falsi . Howden v. Standish, 6 
Com. B. 504; Rex v. Mayor of Lyme Regis, 

1 Doug. 149. 


FALSE PERSONATION.— See Per¬ 
sonation. 

FALSE PLEA .—See Sham Plea. 

False plea, (what is not). 1 Wend. (N. 
Y.) 30. 

FALSE PRETENCE. —In criminal 
law, a false representation that some fact 
exists or has existed. Obtaining goods, 
money, &c., by false pretences with intent 


FALSE SWEARING.— The mis¬ 
demeanor committed in English law, by a person 
who swears falsely before any person authorized 
to administer an oath upon a matter of public 
concern, under such circumstances that the false 
swearing would have amounted to perjury ii 
committed in a judicial proceeding; as where a 
person makes a false affidavit under the Bills of 
Sale Acts. Steph. Cr. Dig. 84. 

False swearing, (defined). 6 Ind. 137. 

--(charge of, when actionable). 20 Johna 

(N. Y) 344; 11 Wend. (N. Y.) 38; 12 Id. 500 
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False swearing, (in insurance policy). 6 
Ind. 137; '2 Hall (X. Y.) 490. 

- (indictment tor). 9 Pet. (U. S.) 238. 

FALSE TOKEN. —In criminal law, a 
false document or sign of the existence of 
a fact, used with intent to defraud. See 
False Pretence. 

False token, (defined). 13 Wend. (N. Y.) 
319 

-- [ what is). 14 Wend. (N. Y.) 570. 

-(fraud effected by means of). 9 Wend. 

(X. Y.) 182. 

-(in a statute). 3 T. It. 98, 104. 

FALSE VERDICT. —An untrue verdict. 
Formerly, if a jury gave a false verdict, the 
party injured by it might sue out and prosecute 
a writ of attaint against them, either at common 
law or on the Stat. 11 Hen. VII. c. 24, at his 
election, for the purpose of reversing the judg¬ 
ment and punishing the jury for their verdict; 
but not where the jury erred merely in point of 
law, if they found according to the judge’s direc¬ 
tion. The practice of setting aside verdicts and 
granting new trials, however, so superseded the 
use of attaints, that there is no instance of one to 
_>e found ki the books of reports later than in 
.he time of Elizabeth, and it was altogether 
abolished by 6 Geo. IV. c. 50, \ 60.— Wharton. 

FALSE WEIGHTS AND MEAS¬ 
URES.—By 5 Geo. IV. 74; 6 Geo. IV. c. 12, 
and 5 and 6 Will. IV. c. 63 (superseding the 
former acts on the subject), standards are fixed 
for length, weight and capacity, and it is pro¬ 
vided that all contracts for sale by weight or 
measure, where no special agreement is made to 
the contrary, shall be taken to refer to the stand¬ 
ards so established. The 55 Geo. III. c. 34, 
provides for the punishment of offenders using 
false and deficient measures. The 37 Geo. III. 
c. 153, gives magistrates in petty sessions sum- 
mary jurisdiction herein. 

False writing, (in a statute). 13 Wend. 
(X. Y.) 311. 

FALSED AD. —In Spanish law, falsity; an 
alteration of the truth ; deception ; fraud. 

F ALSEHOOD. —In the Scotch law, a 
fraudulent imitation or suppression of truth, to 
the prejudice of another .—Bell Diet. 

Falsehood, (defined). 51 X. H. 192, 207. 

Falsely, (in a declaration). Cro. Eliz. 201. 

- (in a statute). 8 Blackf. (Ind.) 526. 

- i in an indictment). 4 Barn. & C. 329 : 

6 Com. Dig. 58; Stark. Cr. PI. 86. 

- tin statute punishing counterfeiting). 

5 McLean (U. S.) 208, 211. 

-(when equivalent to “maliciously”) 

1 Chit. PI. 421. ; 

Falsely and corruptly, (in an indictment 
for perjury). Cro. Eliz. 147. 

Falsely and maliciously, (in a declara¬ 
tion;. 1 Binn. (Pa.) 172; 2 Munf. (Va.) 10; 2 
Chit. 304; 1 Dowl. & Ry. 97; 2 Wik 300, 301. 


Falsely and maliciously, (in an indict* 
inent for perjury). 7 Dowl. & Ry. 665. 

Falsely and maliciously suing out a 
commission of bankkuptcy, (action for). 2 
Wils. 146. 

Falsely and voluntarily, (in an indict¬ 
ment for perjury). 3 Yeates (Pa.) 407, 413. 

Falsely pretended, (in an indictment). 2 
Mau. & Sel. 379. 

f FALSI CRIMEN.—Fraudulent suborna¬ 
tion or concealment, with design to darken or 
hide the truth, and make thingH appear other¬ 
wise than they are. It is committed-*— (1). By 
words, as when a witness swears falsely ; (2) by 
writing, as when a person antedates a contract; 
(3) by deed, as selling by false weights and 
measures.— Wharton . See Crimen Falsi. 

FALSIFICATION. — See Falsify, \ 1. 

Falsification, (of accounts). 2 Barb. (N. 
Y.) 586; 2 Edw. (X. Y.) 1, 23. 

FALSIFY.— 

§ 1. Where an account is being investi¬ 
gated in a court of equity or probate juris¬ 
diction, and the party at whose instance 
it is taken shows that an item of payment 
or discharge contained in it is false or 
erroneous, he 19 said to falsify it. If an 
account has been stated or settled between 
the parties, and one of them afterwards 
impugns it, the court may either re-open 
the whole account, or merely give liberty 
to “ surcharge and falsify.” In the former 
case the accounting party has the onus of 
showing that the account is full and cor¬ 
rect, while in the latter case the onu 3 lies 
on the party impugning the account, and 
if he objects to any omissions or errors in 
the account, he must allege them specifi¬ 
cally and substantiate them by evidence. 
The grounds on which the court allows a 
settled account to be re-opened are : fraud 
in the settlement of the account, want of 
good faith on the part of a person in a 
fiduciary relation, or the like. Where, 
however, it is merely a question of mis¬ 
take and not of fraud, then liberty to sur¬ 
charge and falsify will alone be given. 
Dan. Ch. Pr. 577. See Account, l 4 ; Sur¬ 
charge. 

2 2. In the old books, falsify ia used in the 
sense of defeating or avoiding (Litt. 149, 
688), but this sense is obsolete. 

FALSIFYING A RECORD.- A 

high offence against public justice, lun* 
ishable in England by 24 and 25 V ct. c* 
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98, $$ 27, 28, and by statute in the several 
States and District of Columbia. 

Falsifying a record, (defined). 4 Steph. 

Com. 309. 

FALSIFYING JUDGMENTS. — Re¬ 
versing them. 

Falsifying judgments, (defined). 4 Steph. 
Com. 553. 

FALSING.—In the Scotch law, (1) mak¬ 
ing or proving false ; ( 2 ) forgery. 

FALSING OF DO 9 MS.—In the Scotch 
law, proving the falsity or injustice of a doom or 
sentence, on appeal, in a higher court; also the 
taking an appeal.— Bell Diet. 

FALSO RETOENO BREVIUM.—A 

writ that lay against a sheriff, who had execution 
of process for a false return.— Reg. Jud . 43. 

FALSONARIUS.—-A forger; a counter¬ 
feiter. Hov. 424. 

FALSUM.—In the civil law, the same as 
falsehood (q. v.) in the Scotch law. 


Fama, quse suspicionem inducit, 
oriri debet apud bonos et graves, non 
quidem malevolos et maledicos, sed 
providas et fide dignas personas, non 
semel sed saepius, quia clamor minuit 
et defamatio manifestat (2 Inst, 52 j: 
Report, which induces suspicion, ought to arise 
from good and grave men, not indeed from malev¬ 
olent and malicious men, but from cautious and 
credible persons, not only once, but frequently ; 
for clamor diminishes, and defamation mani¬ 
fests. 

FAMACIDE.—A killer of reputation ; a 
slanderer. 

FAMILIA.—In the Roman law, a family ; 
all the servants belonging to a particular mas¬ 
ter; also a portion of land sufficient to maintain 
one family. In the widest sense among the 
Romans, it signified the totality of that which 
belongs to a Roman citizen who is mi juris, and 
therefore a 'paterfamilias. But the word “ fain- 
ilia” is sometimes limited to signify persons, i. 6 . 
all those who are in the power of a paterfamilias , 
such as his sons (filiifamilias), daughters, grand¬ 
children, and slaves .—Smith Diet. Antiq. It has 
a similar signification in the Spanish and old 
English law. 


FALSUS.— False ; fraudulent; errone¬ 
ous. In the first two senses applied to 
persons as respects their acts and conduct, 
as well as to things ; and in the third sense 
also applied to persons on the question of 
personal identity. 

Falsus in uno, falsus in omnibus: 

False in one thing, false in all. This 
maxim is frequently applied to the testi¬ 
mony of a witness, which, if shown to be 
wilfully false in regard to one matter, may 
be wholly rejected as unworthy of credit. 
The wilful falsity is essential to make a 
case for the application of this rule. The 
principle is also invoked to discredit docu¬ 
mentary evidence, affidavits, depositions, 
&c. It is also applied, in civil cases, to 
eustain charges of deceit or misconduct 
involving the element of deception, and 
has been cited as the foundation of the 
rule that the testimony of a person once 
convicted of perjury is inadmissible, now 
generally abolished .—Abbott 

Falsus in uno, falsus in omnibus, (ap¬ 
plied). 44 N. Y. 172. 

FAMA. —Fame; character; report or com¬ 
mon opinion. 

Fama, fldes, ©t ooulus non patiuntur 
ludum (3 Buis. 226): Fame, faith, and eye¬ 
sight do not suffer a cheat. 


FAMILIA EMPTOR.—In the Komar, 
law, an intermediate person who purchased the 
aggregate inheritance when sold per aes et 
librarn , in the progress of making a will under 
the twelve tables. This purchaser was merely 
a man of straw, transmitting the inheritance to 
the haeres proper .—Broom 

FAMILY EROISCUNDAE. - 

In Roman law, an action for the partition of 
the aggregate succession of & jam ilia, where that 
devolved upon co-haeredes; it was also npplica- 
able to enforce a contribution towards the neces¬ 
sary expenses incurred on the familia. 


FAMILIARES REGIS.—Persons of the 
king’s household. The ancient title of the six 
clerks of chancery in England. 2 Reeves Hist. 
Eng. Law. 249, 251. 

Families, (in a will). 11 Wheat. (U. S.) 
375; L. R. 14 Eq. 160; 8 Yes. 604; 8 Com. 
Dig. 429. 

FAMILY.—Father, mother and chil¬ 
dren. All the individuals who live under 
the authority of another, including the 
servants of the family. All the relations 
who descend from a common ancestor or 
who spring from a common root. (La. 
Code, Art. 3522, No. 16; 9 Ves. 323.)— 
Bouvier. 


Family, (defined). 31 Conn. 326, 329; 79 
1L 584; 50 Mo. 577, 581; 72 Id. 492; 28 Ohio 
It. 483; 4 Com. Dig. 154. 

-- (what constitutes). 14 How. (N. Y.) 

>r. 519. 
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Family, (who is included in). 13 Mass. 520, 
523; 17 Mo. 424, 428; 2 Desaus. (S. C.) 524, 
531. 

-(Who is not included). 53 Ill. 263. 

- ^when means “children” only). 3 

Samlf. - V X. Y.) 555. 

-(in a police of insurance), 125 Mass. 

274. 

-(in a statute). 1 Me. 329; 50 Mo. 

577, 581; Penn. (X. J.) 4S2, 4S7; 6 Daly (N. 
Y.l 224; 4 T. K. 797, 800; 16 East 118. 

-(in a trust deed). 11 Paige (N. Y.) 

159. 

-(in a willh S Allen (Mass.) 339, 342; 

12^ Mass. 334; 2 Disn. (Ohio) 564; 7 Heisk. 
(Tenn. 1 234; 1 Bro. Cli. 142; 3 East 172; 15 
Eng. L. & Eq. 202 ; L. R. 6 Ch. 597; 3 Ch. D. 
672 ; 8 Id. 540; L. R. 9 Eq. 622; 5 Mau. & Sel. 
126,130; 5 Yes. 159, 167 ; 9 Id . 319, 323 ; 13 Id. 
38, 46. 

-i in an order of a justice). 1 Com. 86. 

-(in an order to remove a pauper). 1 

Ld. Raym. 395. 

-<in State constitution). 3 So. Car. 

226; 31 Tex. 677; 48 Id. 471. 

- iin dower act). 53 Ill. 263. 

- (in exemption law). 21 Ill. 40; 48 

Tex. 517. 

- (in notice bv town overseers). 16 

Mass. 102. 

FAMILY ARRANGEMENT.— 

An agreement made in England between a 
father and his son, or children, or between 
brothers, to dispose of property in a manner 
dilierem from that which would take place in 
the absence of such agreement. When entered 
into for the sake of preserving peace in the fam¬ 
ily, (say, to avoid some question about the legiti¬ 
macy of the reputed eldest son,) it will be up¬ 
held, when there has been bona files and honest 
intention on each side and also the fullest dis¬ 
closure ; but without the fullest disclosure such 
an arrangement is voidable on the ground of 
fraud. Gordon v. Gordon, 3 Swans. 463. 

FAMILY BIBLE.—A Bible contain¬ 
ing a written record of the births, deaths 
and marriages of the persons composing 
a family. These entries, if original, are 
admissible in evidence in proof of the 
facts therein stated. 

Family homestead, (defined). 51 N. H. 
253. 

Family library, (what includes). 3 Abb. 
(X. Y.) Pr. 466. 

FAMILY MEETING, or COUN¬ 
CIL. —A meeting convoked by order of 
a judge, in Louisiana, of the relatives, or 
(in case he has no relatives) of the friends 
of a minor to confer as to the guardian¬ 
ship and administration of the property 
of ^uch minor. The persons present are 
*wom and presided over by a justice of | 


the peace or notary, and their deliberar 
tions are of a quasi judicial character. 

Family, member of, (who is). 19 Wend. 
(N. Y.) 475. 

Family physician, (defined). 17 Minn. 
497, 519. 58 Mo. 421, 424. 

-(in insurance policy). 17 Minn. 497 ; 

10 Am. Rep. 166. 

Family, to my, (in a will). 17 Ves. 255; 
19 Id. 299 ; 8 Com. Dig. 429. 

FAMOSUS LIBELLUS.—An infamous 
libel. 

FANATICS.—Persons pretending to be 
inspired, and being a general name for Quakers* 
Anabaptists, and all other sectaries, and factiou* 
dissenters from the Church of England. (Stak 
13 Car. II. c. 6.)— Jacob. 

FANATIO. —See Fence-month. 

FARANDMAN.—In the Scotch law, a 
traveller or merchant stranger.— Skene Verb. Sig. 

FARDEL OF LAND.—The fourth part 
of a yard-land. Noy says an eighth only, be¬ 
cause, according to him, two fardels make a 
nook, and four nooks a yard-land. (Noy; 
Compl. Lawy. 57.)— Wharton . 

FARDING-DEAL, or FARUNDEL 
OF LAND.—The fourth part of an acre of 
land.— Spel. Gloss. 

FARE.—A voyage or passage by water; 
also, the money paid for a passage either 
by land or by water— Cowell . The latter i/ 
the modern signification. 

Fare, (in act concerning railroads). 26 N 
Y. 523. 

FARINAGIUM.—A mill.—/ *1 Gloss 
A toll of meal or flour.— Jacob. 

FARLEU—FARLEY.—Me / ty paid by 
tenants in lieu of a heriot. It is Aten applied 
to the best chattel, as distinguish? i from heriot 
the best beast.— Cowell . 

FARLINGARII.—Wh iremongersand 
adulterers. 

FARM.— 

\ 1. In English law.—This is the old 
Saxon feorme , and signifies a provision. An¬ 
ciently, rents were reserved in provisions, such 
as com, poultry, and the like, a money equiva¬ 
lent not having been finally introduced until the 
time of Henry I. Originally, therefore, farm 
meant rent, and by a natural transposition it 
now means the land out of which the rent issues, 
and even the lease. It is a collective word, con¬ 
sisting of many things, as a messuage, land, 
meadow, pasture, wood, common, dec. In Lanca¬ 
shire a farm was called “ ferm-holt; ” in th« 
north, a “tack,” and in Essex, a “ wike.” 
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§2. In American law, “farm,” as a 
noun, means a tract of land devoted to 
purposes of agriculture, cattle raising, &c., 
and as a verb, its meaning is to till or cul¬ 
tivate lands as a business. The former 
English significations have never been in 
use in the United States. 

Farm, (defined). 2 Bl. Com. 317 ; 1 Chit. 
Gen. Pr. 160. 

- (in a deed). 4 Day (Conn.) 265 ; 33 

Me. 204; 1 Shep. Touch. 93. 

-(in a mortgage). 124 Mass. 69, 71. 

-(in a will). Penn. (N. J.) 598, 601 ; 

10 Cush. (Mass.) 155; 5 Pick. (Mass.) 512; 4 
Wheel. Am. C. L. 267, 383; 2 W. Bl. 975, 
976 n.; 1 Mau. & Sel. 299 ; 1 Moo. 80 ; 3 Wils. 
141, 143 ; 1 Chit. Gen. Pr. 101. 

-(synonymous with “lot” in a statute). 

4 Wend. (N. Y.) 429. 

Farm, all my, (in a will). 3 Cranch (U." 
S.) 97, 131 ; Peeve Dom. Pel. 489. 

Farm crossing (in general railroad act). 12 
Barb. (N. Y.) 227. 

Farm, from one part of to the other, 
(in a statute). 2 Binn. (Pa.) 235; 4 Yeates 
(Pa.) 416. 

FARM LET.— Operative words in a 
lease, which strictly mean to let upon pay¬ 
ment of a certain rent in farm, i. e . in 
agricultural produce. These words are 
still retained in leases, though not essen¬ 
tial to a valid demise, and having no 
longer any definite meaning or force. 

Farm, my homestead, (in a deed). 14 Me. 
387. 

FARM OUT.—To let for a term at a 
stated rental. Among the Pomans the collec¬ 
tion of revenue was farmed out, and in Eng¬ 
land taxes and tolls sometimes are. 

Farm out, (defined). 72 N. C. 634, 637. 

FARMER. —One who cultivates his 
own or hired land; also, in England, the 
lessee of taxes or tolls. 

Farming stock, (in a will). 17 Cli, D. 700.- 

Farming utensils, (in a statute). 20 Kan. 
555. 

Farms, (in a will). 9 East 448, 461. 

FARO.—An unlawful game played with 
cards and checks representing money. The 
proprietor of the establishment where it is 
played is called the “ banker,” and all the 
players play against him. 

FARRAGO LIBELLI. — An illncom- 

{ >osed book containing a collection of miscel- 
aneous subjects not properly associated nor 
acientifica^v arranged.— Wharbn. 


FARRIER.—A shoer of horses. As to 
the duties of common farriers, see 1 Ld. 
Paym. 654, and Oliph. Hors. (3 edit.) 233 
et seq. 

FARTHING. — The fourth part of .n 
English penny. 

FARTHING OF GOLD. —An ancient 
coin, containing in value the fourth part of a 
noble. 9 Hen. V. c. 7. 

FARTHING, or FARTHINGDELL 
OF LAND. — See Fardino-deal. 

FARUNDEL OF LAND. — See Fard- 

ING-DEAL. 

FARVAND. —Passage by water. See 18 
Com. B. 880. 

FAS. —Eight; justice; divine law 

FASIUS. —A faggot of wood. 

Fast, (as applied to the running of a train) 
76 Ill. 340. 

FAST-DAY. —A day of mortification by 
religious abstinence. As to such a day being 
reckoned in proceedings, see 1 Chit. Arch. Pr. 
(12 edit.) 160 el seq . 

FAST ESTATE.— Real estate. See 6 
Johns. (N. Y.) 185; 9 N. Y. 502. 

Fast fish, (what are). 2 Car. & P. 595, 

FASTERMANS, or FASTING- 

MEN .—Men in repute and substance; pledges, 
sureties, or bondsmen, who, according to the 
Saxon polity, were fast bound to answer for each 
other’s peaceable behavior.— Encycl. Loud. 

FASTI. — See Dies Fasti. 

Fatetur facinus qui judicium fugit 

(3 Inst. 14): He who flees judgment confesses 
his guilt. 

FATHER AND CHILD. — A father 
(i. e. he by whom a child is begotten) is 
the guardian of his child, and may by will 
or deed appoint a guardian to act for him¬ 
self after his death ; and the father or tlie 
guardian so appointed directs the education 
of the child ; the father is bound (if able) 
to provide him with necessaries. He may 
use reasonable (but not extreme) chastise¬ 
ment for the correction of the child. For 
some purposes, the child (when of a cer¬ 
tain age) is in the position of a servant to 
his father, who may therefore have an ac¬ 
tion for loss of services in the case of th© 
child’s seduction. The marriage of a 
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child under age is his or her emancipation 
from the father’s power. See Parent and 
Child. 

Father and mother, (in a statute). 11 
East 1. 

FATHER-IN-LAW—The father of 
one’s wife or husband. 

FATHOM. —A nautical measure of 
six feet in length. 

FATUA MUTjIER. — A whore. — Du 

Fresno. 

FATUITAS.—In old English law, idiocy. 

— Reg. Orig. 260. 

FATUM.—Fate. A civil law term for an 
event impossible to anticipate or prevent.— See 
Damnum Fatale. 

FATUOUS PERSONS. —Idiots.— Jacob. 

Fatuus apud jurisconsultos nos¬ 
tros, accipitur pro non compos men¬ 
tis; et fatuus dicitur, qui omnino 
desipit Co. 128 ': Fatuous, among our jur¬ 
isconsults, is understood for a man not of right 
mind; and he is called fatuus who is alto¬ 
gether foolish. 

FAUBOURG-. —In the French law, and in 
Louisiana, a district or part of a town adjoining 
the principal city. See 18 La. 286. 

FAUCES TERR^j.— The jaws of the 
land; projecting headlands or promontories, en¬ 
closing arms of the sea. 

FAULT. —Improper action, arising 
from ignorance; carelessness, or negli¬ 
gence; omission of care. See Bailee, \ 1; 
Culpa; Dolus; Negligence. 

Faults, all, (sale of goods with). 118 
Mass. 242; 5 Bara. & Aid. 240. 

FAUSETUM. —A faucet, musical pipe or 
flute. 

FA U TORS. —Favorers or supporters of 
others; abettors of crimes &c.—Cowell, 

FAUX — 

\ 1. In the French law.—A falsification 
or fraudulent alteration or suppression of a 
thing by words, by writings, or by acts without 
either. (Biret, Vocabulaire des Six Codes.)— 
Bouvier. 

\ 2. In old English law.—False; counter¬ 
feit. Thus, faux aciio, a false action; faux 
i rumeta, counterfeit money. 

FAVOR.—Affection; bias; partiality; 
prejudice. See Challenge, j 8. 


Favorabilia in leg© sunt flscus, dos 
vita, libertas (Jenk. Cent. 94): Things 
favorably considered in law are the treasury, 
dower, life, liberty. 

Favorabiliores rei potius, quam ac- 
tores, habentur (D. 50, 17, 125) : The con¬ 
dition of the defendant must be favored rather 
than that of the plaintiff. In other words, 
Melior cst conditio defcndenlis. 

Favorabiliores sunt executiones 
aliis processibus quibuscunque (Co. 
Litt. 289) : Executions are preferred to all 
other processes whatever. 

Favores ampliandi sunt; odia re- 
etringenda (Jcnk. Cent. 186) : Favors are 
to be enlarged ; things hateful restrained. 

FEAL.-T cnanls by knight-service, who 
swore to their lords to be feed and leal, i. e. 
faithful and loyal. 

FEAL AND DIVOT.—A right in Scot¬ 
land, similar to the right of turbary in England, 
for fuel, &e.— Wharton . 

FEALTY . — Norman-French ; from Latin, 
fideiitas , faithfulness. 

$ 1. A service which every free tenant (except 
tenant in frankalmoign) was in theory bound to 
perform to his feudal lord. (Co, Litt. 67 b; 
Litt. \ 131.) It wus, therefore, an incident to 
every seignory (7. v .), and was due on every 
change of the tenancy or the seignory (Litt. 
148, 149) ; but it is in practice completely obso¬ 
lete. (Wms. SeLs. 12.) The ceremony of fealty 
consisted in the tenant taking an oath of fidelity 
to the lord. See the ceremony described in Litt. 
\ 91 ; Co. Litt. 68 a. 

§ 2. Fealty is also one of the incidents of ten¬ 
ure due from every copyhold tenant to the lord 
of the manor in respect of liis customary tene¬ 
ment. It consists in swearing to be faithful in 
performing the services of the tenancy, and may 
be required on every change of the lord or 
tenant; but in practice it is always respited. 
Elt. Copyh. 178 ; Litt. \ 132. See Allegiance; 
Service ; Subtraction. 

Fealty, (oath of). 1 Bl. Com. 367 ; 2 Id. 86. 

-(subtraction of). 3 Steph. Com. 533. 

FEAR. — See Duress ; Putting in Fear. 

FEASANCE means “ doing.” (See Mal¬ 
feasance ; Misfeasance ; Nonfeasance ; 
Service.) Feasor, a doer, or maker. 

FEASTS. —Anniversary days of rejoicing, 
either on a civil or religious occasion. Opposed 
to fast9. In England feasts are either (1) “im¬ 
movable,” such as ChriBtmas-day, the Circum¬ 
cision, Epiphany, Candlemas-day, Lady-day, 
All Saints, and All Souls, besides the days of 
the several apostles, St. Peter, St. Thomas, Ac.; 
these are always celebrated on the same day of 
the year; or (2) “movable,” such as Easter, 
which fixes all the rest, as Palm Sunday, Good 
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Friday, Ash Wednesday, Sexagesima, Ascen¬ 
sion-day, Pentecost, Trinity Sunday, &c. — Whar¬ 
ton. 

FECIAL LAW,—A Roman law relative 
to declarations of war and treaties of peace. 

FECI ALES.—Among the Romans, a body 
of priest* or lie raids whose office was to act as 
ambassadors, and (at a later period) to declare 
war mad make peace. — Calv. Lex. 1 Kent 
Coin. 6 . 

FEDERAL,—Belonging to or apper¬ 
taining to the federal government (q. v.) 

f 

FEDERAL GOVERNMENT. 

—When two or more sovereign or inde¬ 
pendent States mutually agree not to 
exercise certain powers incident to their 
several sovereignties, but to delegate the 
exercise of those powers to some person 
or body chosen by them jointly, there is 
said to be a federal union of those States, 
and the person or body to whom the 
exercise of such powers is delegated is 
called the federal government. The 
Swiss Confederation, and the United States 
of America, are instances of federal gov- 
e r n m e n ts. — 1 Vh arto n. 

FEE. — Norman-French; fee , /e, fie; Low 
Latin ; feodum , from Gothic, faihu , property (modern 
German vieh, cattle). Feodum originally meant land 
granted in consideration of services to be rendered, 
as opposed to allodium , or land held absolutely. Lift. 
Diet, s v . Fief; Diez. Wortb. s. v. Fio; Digby Hist. R. P. 
59 n. (9). 

$ 1 . Fee is applied to property to denote 
that it has the quality of descending to 
the heirs of the owner for the time being 
if he does not dispose of it during his life 
or by his will, supposing he has power to 
do so. Thus, an office or annuity in fee 
is one which descends to the heir of the 
holder for the time being on his death 
intestate. (See Annuity; Office.) The 
term is, however, chiefly of importance as 
applied to land, estates of inheritance in 
land being called “ estates in fee. 7 ’ Litt. 
* 1 . 

Fees are of two principal classes, fee- 
simple and fee-tail. 

\ 2 . Fee-simple.—An estate in fee- 
simple is the greatest estate or interest 
which the law allows any person to pos¬ 


sess in landed property. (Id. \ 11 .) The 
owner of an estate in fee-simple is abso¬ 
lute owner of the land or oOier realty; he 
may put it to any use, lease it, mortgage 
it, sell it or give it away; if he dies with¬ 
out having disposed of it during his life¬ 
time, or by his will, it descends to his heir 
according to the rules of descent (q. v.) 

\ 3. An estate in fee-simple is properly 
created by the words “and his heirs” fol¬ 
lowing the name of the grantee; thus, a 
conveyance of land to “A. and his heirs” 
gives A. an estate in fee-simple. A con¬ 
veyance to “A.” without more, or “to A. 
forever,” or to “A. and his assigns,” or the 
like, without the word “ heirs,” gives A. 
only an estate for life. In a devise by 
will, however, the word “heirs” is not 
required, as a gift of land by will to A., 
without more, vests in A. all the estate 
which the testator had, whether a fee- 
simple or a less estate. (Wms. Real Prop. 
216.) In a conveyance to a corporation 
sole the word “successors ’ 7 is substituted 
for “heirs.” The word is not required in 
a conveyance to a corporation aggregate, 
but it is not uncommonly so used. 

3 4. An estate in fee-simple may he 
either absolute, as where land is given to 
a man and his heirs, without more, or 
determinable, where some words are added 
which may put an end to it on the hap¬ 
pening of a certain event. This may he 

(1) where a condition is added. Thus, if 
an annuity is granted to a man and the 
heirs of his body, he has a fee-simple con¬ 
ditional on his having issue.* If he has 
issue the condition is performed, so that 
he can alien or charge the annuity ; but if 
he does not alien it, it descends to his 
eldest son, subject to the same condition; 

( 2 ) by limitation, as where land is granted 
to A. to hold to him and his heirs so long 
as C. has heirs of his body; this is a fee- 
simple “qualified 77 (formerly also called a 
“base fee 77 ), (Seymor’s Case, 10 Co. 97b; 
Co. Litt. lb, 341a; Prest. Est. 117, 122 , 
where another sense is given to “qualified 
fee; ,7 ) (3) by construction of law, as where 


* He has not an estate tail as he would have the statute, such an estate in freehold land was 
if the thing granted were freehold land, because called a “fee-simple conditional at the commoir 
an annuity is not a tenement, and therefore, not law . 77 As to a customary fee-simple conditional, 
within the statute De Donis ( q. v.) (Prest. Est. see Estate, \ 12. 

139; Co. Litt. 19a; 2 Bl. Com. 113.) Before 


(505) 


FEIGNED. 


FEE. 


% person seised of an estate tail grants the 
land to A. and his heirs. A. has an estate 
in fee-simple «o long as the tenant in tail 
has heirs of his body, but as soon as those 
heirs fail, A.*s estate comes to an end. 
This, though sometimes ;alleda fee-simple 
qualified or determinable, is more properly 
called a base fee. 10 Co. 97b; Co. Lilt. 
1 b; 3 and 4 Will. IV. c. 74, U 1, 19. See 
Enlargement. 

; 5. Fee-tail. —As to estates in fee-tail, see 
Estate-Tail. 

; (i. Knight’s fee. —Formerly fee also 
signified tlie land itself. Thus, a “ knight’s 
jce” was the quantity of land which “goeth 
to the lively hood of a knight,” and seems to 
have consisted of lands worth £20 a year. Litt. 
' 95; Co. Litt. 69 a. 

? 7. Fee also means a reward or com¬ 
pensation paid to the holder of an office, 
for some service rendered by him by virtue 
of his office ; or to an attorney, counsellor, 
or physician, for professional services. 

Fee. (defined). Hob. 65. 

-(svuonvmous with “ fee-simple”). 70 

Me. 529, 531. 

-(vested remainder in). 1 N. Y. 491. 

f 

FEE-BASE. —See Base Fee ; Fee, § 4. 

FEE -CONDITIONAL.— See Con¬ 
ditional, Fee; Fee, \ 4. 

FEE-EXPECTANT. —This arises where 
lands are given to a man and his wife, and the 
heirs of their bodies. 

FEE FARM—FEE FARM RENTS.— 

In England, fee farms “ are lands held in fee by 
rendering for them yearly the true value, or 
more or less.” (Britt. 164b.) Coke says, it must 
not be less than one-fourth of the value. (Co, 
Litt. 143 b. J This rent is called a fee farm rent, 
or simply a fee farm. (Co. Litt. 143 b.) A ten¬ 
ant in fee farm owes no service not expressly 
reserved, except fealty. (Britt. 164 b; Termes 
de la Ley.) Fee farm rents granted before the 
statute Quia Emptores are rents service; those 
granted since, are rent charges or rents seek, 
because since that statute no one can grant land 
to be held of himself in fee-simple. (Co. Litt. 
143b; Harg. n . 5; 1 Steph. Com. 677. See 
Quia Emptores ; Rent ; Subinfeudation ; 
Tenure.) It is, however, a question whether 
the term fee farm rent is properly applicable to 
rents created since the statute. 

FEE a SlMPLE, — See Fee, ^ 2—4. 

Fee-simple, (defined). 11 Wend. (N. Y.) 
277 ; 2 Bl. Com. 104; 1 Prest. Est. 419. 

-(what words in a deed will pass). 1 

Chit. Gen. Pr. 248. 

(when a deed does not convey). 42 


Fee-simple, (what words in a will passes). 3 
Crunch (U. S.) 97; 2 Desatis. (S. C.) 290; Dvei 
357 a.,- 13 Ves. 412, 415; 8 Com. Dig. 442, 553 

- (means an estate in possession ana 

owned in several tv). 54 Me. 426, 434. 

-— (synonymous with “ fee-simple abso¬ 
lute ”). 45 Mo. 167, 170. 

Fee-simple absolute, (defined). 11 III. 
304. 

Fee-simple and severalty, (in an ap¬ 
praiser’s certificate). 52 Me. 261. 

Fee-simple title free from encum¬ 
brances, (in an agreement). 5 Yr. (X. J.) 
358. 

FEE-TAIL.— See Estate tail. 

Feeder, (in a contract). 13 Pick. (Mass.) 50 
FEES .—See Fee, \ 7. 

Fees, (defined). 58 Ala. 578; 10 Ind. 83; 4 
Bac. Abr. 165. 

- (synonymous with “charges”) 13 

Conn. 1, 9; 66 Me. 123. 

- (of county superintendents). 64 Ill. 

149. 

Fees and costs, (defined and distinguished). 
11 Serg. & R. (Pa.) 247, 248. 

FEGANGI. —A thief caught while escap¬ 
ing, with the stolen goods in his possession.— 
Spel. Gloss. 

FEHMGERICHTE. —An irregular tri¬ 
bunal in Westphalia during the thirteenth and 
fourteenth centuries.— • Bouvier . 

FEIGNED ACTION.— See Action, \ 17. 

FEIGNED DISEASES.— Simulated 
maladies. Diseases are generally feigned 
from one of three causes—fear, shame, or 
the hope of gain. Thus, a man engaged 
in the military or naval service may pre¬ 
tend to be afflicted with various maladies, 
in order to escape the performance of 
military duty; the mendicant, to avoid 
labor and to impose on public or private 
beneficence; the criminal, to prevent the 
infliction of punishment. The spirit of 
revenge, and the hope of receiving exor¬ 
bitant damages, have also induced some 
to magnify slight ailments into alarming 
illnesses. On this subject, Foder 6 (Yol. ii. 
452) observes, at the time when the con¬ 
scription was in full force in France, ‘‘that 
it is at present brought to such perfection 
as to render it as difficult to detect a feigned 
disease as to cure a real one.” Zacchias 
has given five rules for detecting feigned 
diseases—(1) Inquiry should be made of 
the relatives and friends of the suspected 


Vi. 686. 
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individual as to his physical and moral 
habits, and as to the state of his affairs, 
and what may possibly be the motive for 
feigning disease—particularly whether he 
is not in immediate danger of some pun¬ 
ishment, from which this sickness may 
excuse him. (2) Compare the disease un¬ 
der examination with the causes capable 
of producing it; such as the age, tempera¬ 
ment, and mode of life of the patient. (3) 
The aversion of persons feigning disease 
to take proper remedies. This, indeed, 
will occur in real sickness ; but it rarely 
happens when severe pain is present. (4) 
Particular attention should be paid to the 
symptoms present, and whether they neces¬ 
sarily belong to the disease. (5) Follow 
the course of the complaint, and attend 
to the circumstances which, successively 
occur.— Wharton . 

FEIGNED ISSUE.— A fictitious issue, 
or rather a true issue raised by means of a 
fiction; e . g . the plaintiff by a fiction de¬ 
clared that he laid a wager with the defend¬ 
ant that certain goods were his (the plain¬ 
tiff’s) goods, and then averred that the 
goods were his; whereupon the defendant, 
admitting the feigned wager, averred that 
the goods were not the plaintiff’s goods, 
thus raising at once the issue as to the 
plaintiff’s property in the goods. Former¬ 
ly, in common law actions, when a ques¬ 
tion was raised on motion, and the court 
thought it too important to be disposed of 
summarily on affidavits, they might order 
it to be tried before a jury on a feigned 
issue. Questions arising in the Court of 
Chancery also are still frequently tried 
before a jury in this way. In England, 
feigned issues have long been rare in prac¬ 
tice, but they do not seem to have been 
abolished by the new rules. (See Issue.) In 
the United States feigned issues are still 
resorted to in those States in which the 
rules of law and equity are administered 
in distinct courts; and in the Code States 
issues are framed in certain cases. 

Feigned issue, (what is). 3 Bl. Com. 452. 

FEINT, or FEINT IN LAW. — See Ac¬ 
tion, $ 17. 

FELAGUS. —A companion, but particu¬ 
larly a friend who was bound in the decennary 
for the good behavior of another.— Wharton . I 


FELD. —Field; in composition, wild. — 
Blount. 

FELE, or FEAL HOMOGERS.— 

Faithful subjects. 

FELLOW.—(1) A companion ; one 
with whom we consort; (2) a member of 
a college or corporate body. 

FELLOW-HEIR.—A co-heir (q. w.); 
a partner of the same inheritance. 

FELLOW-SERVANTS.— See Com¬ 
mon Employment. 

FELO DE SE.—A person who mur¬ 
ders himself; a suicide. 1 Russ. Cr. 647. 
See Murder, \ 3; Suicide. 

Felo de se, (defined). 4 Bac. Abr. 196. 

FELON.—One who has committed 
felony; one convicted of felony. See 
Felony. 

Felon, (defined). 12 Ark. 608, 610. 

Felon editor, (meaning of, in alleged libel). 
3 Ex. I). 352. 

FELONIA.—(1) Felony (q. t\); (2) the act 
or offence by the commission of which a vassal 
lost or forfeited his fee.— Calv. Lex.; Spel. Gloss. 

Felonia, ex vi termini signifleat 
quodlibet capitale crimen felleo an- 
imo perpetratum (Co. Litt. 391): Felony, 
by force of the term, signifies any capital crime 
perpetrated with a malignant mind. 

Felonia implicatur in qualibet pro- 
ditione (3 Inst. 15): Felony is implied in 
every treason. 

FELONICE.—Feloniously.— Cun. Did. 

FELONIOUS. —Criminal; having the 
quality of felony ( q . v.) 

Felonious, (defined). Mich. Comp. L. (1868) 
g 19; 4 Ohio St. 542. 

FELONIOUS HOMICIDE. —Kill¬ 
ing a human creature without justifica¬ 
tion or excuse. It is of two kinds—(1) 
killing one’s self, or felo de se (q.v.); (2) 
killing another. See Murder. 

FELONIOUSLY.— A technical word, 
indispensable in indictments for felony: 
its place cannot be supplied by any other 
word or phrase. 4 BI. Com. 307; 2 Hale 
P. C. 184; 1 Chit. Cr. L. 242; 41 Miss. 570; 
24 Mo. 380; 68 N. C. 211. 
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Feloniously, (equivalent to "with intent to 
commit felony " L 8 Heisk. (Tenn.) 260. 

-* (in a declaration). 3 Wils. 318. 

- (in an indictment). 2 Dali. (U. S.) 

*2*28; 7 Rlhekf. (liul.l 186; 12 Minn. 293; 68 

I lid. 428 ; 2 Mass. 409; 127 Id. 15. 

-(when necessary in an indictment). 

24 Mo. 880; 25 Id. 3246S N. C. 211; Bisli. 
Stat. Or. £ 887. 

- (when not necessary in an indictment). 

II Serg. Os; K. (Pad 177. 

-(svnonvmons with " purposely ”). 17 

Ind. 807. 

Feloniously and unlawfully, (in an in¬ 
dictment h 84 X. H. 510, 515. 

Feloniously did steal, (in an indictment). 
41 Tex. 226. 

Feloniously stolen, taken and carried 
away* (in a warrant of a magistrate). 6 Dowl. 
& By. S. 

Feloniously, unlawfully and mali¬ 
ciously, (in an indictment). 1 Chand. (Wis.) 
166. 

Feloniously, voluntarily and mali¬ 
ciously, (in an indictment for arson). 4 Car. 
& P. 245. 

Feloniously, wilfully and maliciously, 
(in an indictment). 2 Stark. Ev. 66. 

Feloniously, wilfully and of her mal¬ 
ice aforethought, (in an indictment.) 3 
Car. & P. 414. 

Feloniously, wilfully, maliciously and 
unlawfully, (in an indictment). 2 Marsh. 
466. 

FELONY •— Old French: felun,felon, from 
Low Latin, felo , a vassal guilty of disobedience or 
breach of fidelity towards his lord. The ultimate 
derivation is unknown. See the various conjectures 
in Litt. s. v. and 4 Bl. Com. 95. 

\ 1. At common law, every species of 
crime, a conviction for which occasioned 
the forfeiture of the lands or goods of the 
offender, and to which a punishment 
might be added according to the degree 
of guilt, was called felony. (4 Bl. Com. 
94; Co. Litt. 391a.) Forfeiture for con¬ 
viction, however, has been abolished in 
England, (Stat. 33 and 34 Viet. c. 23; see 
Forfeiture;) and many offences have 
been made felonies by statute which were 
not felonies at common law. The com¬ 
mon law meaning seems not to have 
been adopted in America, but the term is 
clearly defined by statute in most of the 
States. 

§ 2. Punishment.— Felony is punish¬ 
able in various modes, as by death or im¬ 
prisonment, and, in England, by penal 
servitude, many felonies having special 
punishments attached to them. (See the 
titles dealing with the varieties of felony 
mentioned infra, ? 3.) Where no punish¬ 
ment is specially provided, felony is pun¬ 
ishable in England by penal servitude for 


seven years, or imprisonment for two 
years, with or without hard labor, whip¬ 
ping and solitary confinement. (Stat. 7 
and 8 Geo. IV. c. 28; Russ. Cr. 65, 186. 
See Recognizance.) In America each sep¬ 
arate offence has its appropriate punish¬ 
ment provided by the statute creating it. 
A felon is also in general incapacitated 
from holding certain offices (Stat. 33 and 
34 Viet. c. 23), and in some jurisdictions 
from becoming a witness. As to the other 
consequences and peculiarities of felony, 
see Steph. Cr. Dig. 8 ; Harris Cr. L. 10. 

% 3. Species of felony. — Felony, 
strictly speaking, includes treason (q. v .), 
although the terms are generally used as 
opposed to each other. Instances of 
felony, in the more usual sense of the 
word, are: piracy, murder, manslaughter, 
rape, larceny, robbery, burglary, arson, 
some kinds of assault, and certain acts 
resembling treason. Steph, Cr. Dig. 36. 
See Misdemeanor. 

Felony, (defined). 8 Blackf. (Ind.) 489; 10 
Mich. 169; 3 Duer (N. Y.) 373, 387 ; 23 N. Y. 
252, 257 ; 18 Tex. 387, 389 ; 17 Am. Dec. 791 n .; 
1 Dak. T. 5, 7; 4 Bl. Com. 94, 95; 1 Chit. Gen. 
Pr. 14. 

- (what constitutes). 4 Mass. 580: 1 

Park. (N. Y.) Cr. 39; 2 Id. 685; 14 Wend. (X. 
Y.) 31; 4 Bac. Abr. 173. 

-- (what is not). 4 Mass. 439; 7 Id. 

245, 249; 22 X. Y. 317. 

-(in New York revised statutes). 41 

N. Y. 21. 

-(indictment for). 41 Miss. 570. 

FEMALE.—The sex which conceives 
and gives birth to young. Also, a mem¬ 
ber of such sex. 

FEME, or FEMME. — A woman. 

FEME COVERT. — A married wo¬ 
man. As to the status and disabilities of 
a married woman, see Coverture; Engage¬ 
ment ; Marriage ; Separate Estate. 

Feme covert, (who is not). 1 Mass. 116. 

-(execution of a deed by). 2 N. H. 

175. 

-(may sell her separate property.) 8 

Wheel. Am. C. L. 299. 

FEME SOLE. — An unmarried wo¬ 
man, whether a spinster or a widow. 
Also, any woman who, although married, 
is in matters of property independent of 
her husband, is a feme sole quoad such 
property, and may deal with it in every 
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respect as if she were unmarried. See 
Married Women’s Acts. 

Feme sore, (who can be 6ued as). 3 Bam. 
& C. 291 ; 3 Ves. 437, 443. 

FEME-SOLE MERCHANT.—A mar¬ 
ried woman who, by the custom of London, 
trades on her own account, independently of her 
bus Ij a nd.— Jacob . 

FEMICIDE.—The killing of a woman.— 

W harton. 

FEMININE. —Of or pertaining to fe¬ 
males. 

FENATIO.—In forest law, the fawning of 
deer; tlie fawning season.— Spel. Gloss. 

FENCE.— 

£ 1. A hedge, ditch, or structure erected 
for the enclosure of land, and to divide 
one piece of land from another. 

§ 2 . Obligation to fence,— The obli¬ 
gation on the owner of land to keep it 
fenced may exist either at common law, 
or by virtue of a special obligation, or by 
statute. At common law, a proprietor of 
land is only bound to keep up fences 
round his land if they are required to pre¬ 
vent. his cattle from trespassing on the 
land of his neighbors. (Gale Easm. 515.) 
An owner of land may, however, be sub¬ 
ject to a. prescriptive obligation to keep 
the fence between his and his neighbor’s 
land in repair. Laurence v. Jenkins, L. 
R. 8 Q. B. 274; Gale Easm. 516. See, fur¬ 
ther. as to quasi-easements of repair, Id. 
530 et scq. See Quasi-Easement. 

\ 3. A railway company subject to 
the provisions of the English Railways 
Clauses Act, 1845, \ 68 et seq. f is bound to 
construct and maintain fences between its 
line and the adjoining lands; and statutes 
imposing similar liabilities upon railway 
companies exist in many of the States. 
See , further , as to fences under titles Bound¬ 
aries ; Party Wall. 

3 4. Fencing machinery, and mines, 

&c.—Under various English statutes, the duty 
is cast on owners of mines and machinery to 
keep them fenced, so as to prevent injury to per¬ 
sons coming near them. The most important 
provisions as to mines and mining machinery 
are contained in the Coal Mines Regulation 
Act, 1872, Stat. 51, U 4, 13, 14, 24, and the 
Metalliferous Mines Regulation Act, 1872, Stat. 
23, ## 6, 7, 17. The Factory and Workshop 
Act, 1878, ? 5 et seq^., contains provisions as to 
the fencing of machinery in factories, &c. 


3 5. Criminal law.— Stealing or ma¬ 
liciously injuring or destroying fences is a a 
offence punishable on summary convic¬ 
tion in England, and in some of the States. 

I 6. In the Scotch law, to “fence” is to 
protect or hedge in by certain formalities. To 
“fence a court” is to open court in due form of 
law, by proclamation of tlie crier. 1 Pitc. Cr. 
Cas. pt. I. 46 n. y 75 n. 

Fence, (defined). 77 Ill. 169, 171. 

-(when includes “ditch”). 1 Barn. & 

C. 71.; 2 Chit. Gen. Pr. 52 App.; Wilberf. Stat. 
L. 13Q. 

- (passes under “land” in a will). 1 

N. Y. 564. 

1 FENCE-MONTH, or DEFENCE- 
MONTH. —A time during which deer in 
forests do fawn; when hunting them is unlaw¬ 
ful. It begins fifteen days before Old Midsum¬ 
mer, and ends fifteen days after it. Manw. pt. 
2, c. 13. 

FENERATION. —Usury ; the gain of in¬ 
terest; the practice of increasing money by 
lending.-'— Wharton . 

FENG-ELD. —In Saxon law, a tax or im¬ 
position, exacted for the repelling of enemies.— 
Cowell; Spel. Gloss . 

FENIAN. —A champion, hero, giant. 
This word, in the plural, is generally used 
to signify invaders or foreign spoilers. The 
modern meaning of fenian, is a member 
of an organization of persons of Irish 
birth, resident in the United States, Can¬ 
ada, and elsewhere, having for its aim the 
overthrow of English rule in Ireland.—■ 
Webster (Siipp.) 

FEOD.— See Feud. 

FEODAL. —-Of or belonging to the feod or 
feud. 

FEODAL ACTIONS.— Real actions. 3 
Bl. Com. 117. 

FEODAL SYSTEM.— See Feudal Sys¬ 
tem. 

FEODALITY.— Fealty (q.v.) 

FEODARY, or FEUD ARY.— An offi¬ 
cer of tlie Court of Wards, appointed by the 
master of that court under 32 Ilenry VIII. c. 
26, whose business it was to be present with the 
escheator in every county at the finding of offices 
of lands, and to give evidence for the king, as 
well concerning the value as the tenure; and his 
office was also to survey the land of the ward, 
after the office found, and to rate it. He also 
assigned the king^ widows their dower, and re¬ 
ceived all the rents, &c . Abolished by 12 Car. 
II. c. 24.— Termes de la Ley. 
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FEODATORY, or FEUDATORY.— 

The tenant who held his estate by feudal service. 
— Terim's dc la I Ay. 

FEODI FlRMA.—In old English law, 
fee farm ^ q. r.) 

FEODI FIRMARIUS.—The lessee of a 
fee farm. 

FEODUM.—A fee or feud. See Feud. 

Feodum est quod quis tenet ex qua- 
cunque causa sive sit tenementum 
sive reditus (Co. Litt 1): A fee is that 
which any one holds from whatever cause, 
whether tenement or rent. 

FEODUM LAICUM.—A lay fee. 

FEODUM MILITIS.—A knight’s fee. 

FEODUM NOBILE.—A fief for which 
C.- tenant did guard and owed homage.— Spel. 

FEODUM PROPRIUM.—A proper or 
pure lee. 2 Bl. Com. 57, 58. 

FEODUM SIMPLEX.—A fee-simple. 

Feodum simplex quia feodum idem 
est quod haereditas, et simplex idem 
est quod legitimum vel purum; et sic 
feodum simplex idem est quod haered¬ 
itas legitima vel haereditas pura (Litt. 
\ 1): A fee-simple, so called because fee is the 
same as inheritance, and sim ple is the same as 
lawful or pure; and thus, fee-simple is the same 
as a lawful inheritance, or pure inheritance. 

FEODUM TALLIATUM.—A fee-tail. 

Feodum talliatum, i. e. haereditas in 
quandam certitudinem limitata (Litt. g 
13) : Fee-tail; i. e. an inheritance limited in a 
definite descent. 

FEOFF AMENTUM. —A feoffment (q.v.) 

FEOFF ARE.—To enfeoff; to bestow a fee. 
The bestower was called feoffator , and the grantee 
or feoffee, feoffatus. 

FEOFFEE.— See Feoffment. 

FEOFFEE TO USES.—The person in 
whom, before the Statute of Uses, the legal seisin 
or feudal tenancy of the land was vested, the 
substantial and beneficial ownership or use being 
in the cestui que use. The statute destroyed the 
estate of the feoffee to uses, and conveyed the 
possession to the cestui que who has now 
the legal estate, his use being executed by the 
statute. See Use. 

FEOFFMENT—FEOFFOR — FEOF¬ 
FEE.- -Norman-French: feoffment, (Britt. 209 b,) 
from feoffer. to grant a fee or feudal estate. Loysel 
Inst. Gloss, v. Feoffer. See Fee. * 


§ 1. A feoffment is a mode of conveying a 
freehold estate in possession in land from one 
person (the feofior) to another (the feoflee). It 
was at one time almost the only mode in England 
of conveying freehold land in possession, but it 
is now practically obsolete, because the same 
object can, in most cases, be obtained hv simpler 
means. Almost the only case in which a feofl- 
inent is now specially required is where an infant 
tenant of gavelkind land wishes to dispose of his 
estate ; this he can do by feoffment at. the age of 
fifteen. (Wins. Real Prop. 129.) For a form 
of feoffment for the purpose see 2 Davids. Conv. 
177, 244. As to feoffments generally see Elpliins. 
Conv. 98 ; Sliep. Touch. 203; 4 Byth. & J. Conv. 
37 et seq. 

§ 2. Originally a feoffment was merely the 
overt or public delivery of the possession of land 
by the owner (the feoiibr) to the grantee or pur¬ 
chaser (the feoffee), and consisted of the cere¬ 
mony called “livery of seisin” (q. v.) But, for 
the sake of convenience, it became usual to put 
the terms of the conveyance in writing, as a 
record of the transaction ; this writing was called 
the charter or deed of feoffment. The statute 
of frauds (q. v.) made a writing necessary in 
every case ; and now, by the Slat. 8 and 9 Viet, 
c. 106, every feoffment (except one made under 
a custom by an infant) is void at law unless 
made by deed. The livery of seisin is of course 
still necessary. But if liverv be omitted the 
charter of feoffment will, in ordinary cases, take 
effect as a grant under the Stat. 8 and 9 Viet. e. 
106. 

3 3. Formerly a feoffment was an assurance 
of great power, for it not only c leared i /. r. 
destroyed) all disseisins, abatements, intrusions 
and other wrongful or defeasible estates, where 
the livery of seisin by the feofior was lawful, (Co. 
Litt. 9 a, 49 a,) but also operated by wrong, or 
tortiously, where the feofior granted a greater 
estate-than he was entitled to, so as to confer on 
the feoffee the whole estate purported to he 
granted. Thus, if a tenant for his own life 
made a feoffment of the land in fee-simnle, the 
feoffee became seised of an estate in fee-simple 
by wrong, which was good against every one ex¬ 
cept the reversioner; as regards him, the feoff¬ 
ment, being unauthorized, operated as a forfeiture 
of the tenant for life’s estate, and entitled him to 
re-enter and take possession of the land.* But 
by the Stat. 8 and 9 Viet. c. 106, the tortious 
operation of a feoffment is abolished. Wma 
Real Prop. 142. See Conveyance ; Grant ; 
Operative Words ; Uses. 

Feoffment, (defined). Co. Litt. 271 b, n, 

-(what is not). 1 Cro. 344. 

FEOFFMENT TO USES.—A feoff¬ 
ment directed to operate to the use of any other 
person than the feoffee, though it be a common 
law conveyance, so far as it conveys the land to 
the feoffee, derives its effect from the Statute of 
Uses, so far as the use is limited by it to the 
person or persons in whose favor it is declared. 
Thus, if A. be desirous to convey to B. in fee, he 


* Butler’s note to Co. Litt. 330 b. As to the mode in which this operation of a feoffment was 
made use of, see Byth. & J. Conv. iv. 44 et seq. 
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may do so by enfeoffing a third person, C., to 
hold to him and his heirs to the use of B. and 
his heirs, the effect of which will be to convey 
the legal estate in fee-simple to B. For since 
the Statute of Uses, the legal estate passes to the 
feoffee by means of the livery, as it would have 
done before; but no sooner has this taken place 
than the limitation to uses begins to operate, and 
C. thereby becomes seised to the use defined or 
limited, the consequence of which is that by 
force of the legislative enactment the legal estate 
is eo instanti taken out of him, and vests in B., 
for the like interest as was limited in the use, 
i. e. in fee-simple. B. thus becomes the legal 
tenant as effectually as if the feoffment had been 
made to himself, and without the intervention 
of a trustee. This method is not much prac¬ 
ticed in consequence of the livery of seisin. (2 
Sand. Us. 13; Watk. Conv. 288.)— Wharton. 

FEOFFOR. — See Feoffment. 

FEOH.—A fee or reward ; wages; a stipend. 

FEONATIO.—The same as fenatio ( q . v.) 

FEORME.—A certain portion of the pro¬ 
duce of the land due by the grantee to the lord 
according to the terms of the charter. Spel. 
Feuds c. 7. 

FER^E NATURE. —Animals so de¬ 
scribed are wild animals in which there is 
no property, but in respect of which, or of 
some of them, there may be an exclusive 
right of preserving and of killing, which 
is analogous to the right of property, and 
which is designated game (q. v.) Also, 
property may be acquired in animals ferae 
naturae in various ways, and principally 
the following : (1) Propter industriam , i. e. 

by reclaiming or taming them, &c.; 
( 2 ) propter impotentiam , i. e. by prevent¬ 
ing them from escaping, e. g. by killing, 
wounding, clipping wings, &c„ and (3) 
ratione privilegii , i. e. as being in and be¬ 
longing to a forest, or chase, or park, or 
even a warren. See Animal, \ 2. 

Fer^: nature, (what animals are). 9 Pick. 
(Mass.) 15; 7 Johns. (N. Y.) 16; 2 Com. Dig. 
271. 

- (what are not). 1 Cow. (N. Y.) 243. 

-(can only be qualified property in). 

2 Kent Com. 394; 2 Bl. Com. 391; 1 Chit. Gen. 
Pr. 87. 

- (are not the subject of larceny). 5 N. 

H. 203; 4 Com. Dig. 761. 

FERDELLA TERRJE.-—A fardel-land; 

ten acres; or perhaps a yard-land.— Cowell. 

FERDFARE. — See Ferdwit, 

FERDINGUS.—Apparently a freeman of 
the lowest class, being named after the cotseti — 
Anc . Inst. Eng. 


F E R D "WIT E.—An acquittance of man¬ 
slaughter committed in the army; also, a fine 
imposed on persons for not going forth on a 
military expedition.— Cowell. 

FERIA.—In old English law, (1) a week¬ 
day ; a holiday; a day on which process could 
not be served; (2) a fair; (3) a ferry.— Cowell; 
Du Cange; Spel . Gloss . 

FERI^l,—In the Roman law, holidays; 
generally speaking, days or seasons during which 
free-born Romans suspended their political trans¬ 
actions and their law suits, and during which 
slaves enjoyed a cessation from labor. All feriae 
were thus dies nefasti. All feriae were divided 
into two classes—“ feriae publics ” and “ feriae 
privatae.” The latter were only observed by 
single families or individuals, in commemora¬ 
tion of some particular event which had been 
of importance to them or their ancestors.— Smith 
Diet. Anti.q. 

FERIAL DAYS.—Holidays ; also, week¬ 
days as distinguished from Sunday.— Cowell. 

FERITA.—A wound.— Spel. Gloss. 

FERLING.—In old English law, the fourth 
part of a penny; also, the quarter of a ward in 
a borough. 

FERLINGATA.—A fourth part of a yard- 
land. 

FERLINGTTS, or FERLINGUM.—A 

furlong ( q . v.) Co. Litt. 5 b. 

FERM, or FE ARM.—A house or land, or 
both, let by lease.— Cowell . 

FERMARY.—An hospital.— Jacob. 

FERME.—A farm; a lease; a rent. See 
Farm. 

Fermented beer, (what is). 3 Den. (N. Y.) 
437, 450. 

Fermented liquor, (synonymous with “malt 
liquor”). 21 Int. Rev. Rec. 115. 

FERMER, or FERMOR.-A lessee; a 
tenant for years; a farmer. 

FERMIER.—One who farms any public 
revenue in France. 

FERMI SON A.—The winter season for 
killing deer. 

FERNIGO.—A piece of waste ground where 
ferns grow.— Cowell . 

FERRATOR.-A farrier ( q . v.) 

FERRIAGE.—The fare or toll paid at 
a ferry for the transportation of persons 
and property. 

Ferriage, (defined). 35 Cal. 606, 618. 
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FERRUM. —A horse-shoe. 

PERRY.—A franchise conferring the 
riuht to keep k boat or boats for ferrying 
passengers ami property ; to charge tolls 
for so doing, and to prevent other persons 
from setting up another ferry so near as to 
diminish the custom. 2 Bl. Com. 3b. 

Ferry, \ defined). 29 Conn. 210, 224; 42 
Me. 9; 7 Ph'k. (Mass.) 344, 393; 30 Barb. 
(X. Y.» 305, 310; 13 Serg. & R. (Pa.) 424; 12 
Am. Deo. 295 n. : 12 Com. B. N. s. 32; 12 East 
330, 335 ».; Willes 503. 512 n . 

—- (what is). 2 Dill. (U. S.) 332. 

- paction for a disturbance of). 6 Barn. 

C. 703. 

- (does not pass by conveyance of the 

adjacent soil). 1 Bail. (8. C.) 469. 

- (ejectment will not lie for). 5 Wheel. 

Am. C. L. 12. 

-- .grant to establish!. 20 N. Y. 370. 

-- (is a franchise and is not the subject of 

lew and sale under execution!. 5 Cal. 470. 

-(lease of ). 11 Pet. (U. S.) 420. 

FERRYMAN.—The proprietor of a 
ferry. 

Ferryman, (defined). 2 McCord (S. C.) 47, 
43. 

FESANCE —m Feasance. 

FESTA IN CAPPIS.—Grand holidays, 

on which choirs wore caps.— -Jacob. 

Festinatio justitso est noverca in- 
fortunii (Hob. 97): Hasty justice is the step¬ 
mother of misfortune. 

FESTING-MEN.— See Fastermans. 

FE STING-PENNY.—Earnest given to 
servants when hired or retained in service.— 

Cowell. 

FESTINUM RSMEDIUM.—A prompt 
redress; a speedy remedy. See 3 Bl. Com. 184. 

PESTUM.—A feast.— Tomlins . 

FESTUM STULTORUM.—The feast 
of fools. 

FETTERS. —Irons by which one ac¬ 
cused or convicted of crime, is secured by 
the legs. When put on the wrist they are 
called “ handcuffs.” 

FEU, or FEW.—A free and gratuitous 
right to lands, made to one for service to be per¬ 
formed by him, according to the proper nature 
thereof. Feu, in Scotland, means vassal-ten¬ 
ure, in contradistinction to ward-holding, or 
military tenure, being that holding where the 
vassal, in place of military service, makes a re¬ 
turn in money which is called the “ feu-duty ” or 
“ feu-annual.”— Wharton. 
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FEU-ANNUALS.—-See Feu. 

FEU-HOLDING\—-See Feu. 

FEUAJt.—The tenant of a feu. 

F E UD .—Gothic: faiku; Angto-Haxon: feoh, 

property. 1 Stubb Hist. Const. 251, n. (1). 

In the middle ages, a feud was a grant of land 
by a feudal superior or lord, to be held bv the 
grantee (the feudal inferior or tenant,) in return 

for services to be rendered bv him. The word 

* 

is used to signify the interest of the tenant (Spel. 
Feuds 2), and tdso the land itself. See Fee. 

Feud, (origin of). Washb. Real Prop. 61. 

FEUD A.—Fees. 

FEUDAL—FEUDAL LAW.—Feudal 
is the adjective from feud, e. g. the feudal law 
signifies the doctrine of feuds. Feudal possession 
is the same thing as seisin; and feudal actions 
is the old name for real actions. Thus, a tenant 
for veal's had not the feudal possession, and con¬ 
sequently had no real action, for a man’s reme¬ 
dies are necessarily only commensurate in extent 
and in quality with his rights.— Brown. 

FEUDAL SYSTEM.— 

I 1. The name given to certain institutions 

which prevailed in the principal States of 

Europe during the middle ages, and regulated 

both the tenure of land and the political and 

social svstern in each State. 

¥ 

\ 2. As to the land, the peculiarity of the 
feudal system was the division of the ownership. 
The absolute or nominal ownership ( dominium 
directum) was in one person, the lord or feudal 
superior; while the occupation, use and benefit 
of the land (dominium utile) was in another per¬ 
son, the tenant or feudal inferior. In considera¬ 
tion of having the use of the land the tenant 
rendered his lord certain services (^. t>.), which 
in the feudal system proper were principally of 
a military nature, and the lord was further enti¬ 
tled to certain incidents or casual profits. See 
Incidents. 

\ 3. With regard to the social and political 
svstem, the relation of landlord and tenant was 
a mutually protective one, i. e. each was bound 
to assist and protect the other in case of danger 
(see Fealty) ; and it was exclusive, u t. no 
one had any right to interfere between them, 
though the lord himself might be tenant to a 
yet higher superior : thus, A. might be tenant to 
B., and B. tenant to C., but G. would have noth¬ 
ing to do with A. ITence, in the pure feudal 
system, the king or other head of the State was 
to a great extent merely a feudal lord, having 
no right to the allegiance of his tenants’ tenants; 
but this was never so in England ; for although 
since the Norman conquest, when the feudal 
system was introduced, all lands in England 
“are holden mediately or immediately of the 
king” (Co. Litt. la), yet he aas always been 
the feudal superior not only of his tenants in 
chief, but also of their tenants and tenants' ten¬ 
ants. The oath of allegiance from inferior ten¬ 
ants was not exacted until the Council of Sails- 
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bury (1086), but the feudal system does not seem 
to have been completely introduced until that 
time. 1 Stubb.- Const. Hist. 266. See ) further , 
as to the feudal system generally, Spel. Feuds 
and Gloss, v. Feodum; Butler’s note to Co. 
Litt. 191a; 2 Bl. Com. 44; 1 Hallam Const. 
Hist. 163; Fustel de Coulanges Inst, de 
1’Ancienne France. 

# 4. It will be seen from the titles Estate, 
Incidents, Seignory, Subinfeudation, Ten¬ 
ures, that but few traces of the feudal system 
now survive, except in the rules of descent, in 
the operative words required to pass an estate 
of inheritance by deed ( see Fee, $ 3; Heir,) 
and in the law of copyholds. 

FEUDATORY.— See Feodatory. 

FEUDBOTE.—A recompense for engaging 
in a feud, and the damages consequent, it having 
been the custom in ancient times for all the 
kindred to engage in their kinsman’s quarrel.— 
Jacob. 

FEUDE, or DEADLY FEUDE.-A 

German word, signifying implacable hatred, not 
to be satisfied but with the death of the enemy. 
Such is that amongst the people in Scotland and 
in the northern parts of England, which is a 
combination of all the kindred to revenge the 
death of any of the blood upon the slayer and 
all his race.— Termes de la Ley. 

FEUDIST.—A writer on feuds, as Cujacius, 
Spelman, &c. 

FEUDO.—In Spanish law, a feud or fee. 

FEUDORUM LIBRI.—The books of 
feuds, published during the reign of Henry III., 
about the year 1152. The particular customs 
of Lombardy, as to feuds, began to be the 
standard and authority to other nations, on 
account of the greater refinement with which 
that kind of learning had been there cultivated. 
It is probable that this compilation was known 
in England, but it does not appear that it had 
any other effect than influencing English lawyers 
to study their owm tenures with more diligence, 
and work up the learning of real property, with 
much curious matter of a similar kind. “Thus, 
tenures in England continued a peculiar species 
of feuds, partaking of certain original qualities 
in common with others; but when once estab¬ 
lished here, growing up with a strength and 
figure entirely their own. While most of the 
nations of Europe referred to the books of feuds 
as the grand code of law by which to correct and 
amend the imperfections in their own tenures, 
there is not in English law books any allusion 
that intimates the existence of such a body of 
constitutions.” 2 Reeves Hist. Eng. Law 65. 

FEUDUM.—A feud, fief or fee. See Feud. 

FEUDUM ANTIQUUM. —A feud which 
devolved upon a vassal from his intestate ances¬ 
tor. 2 BI. Com. 212. 

FEUDUM APERTUM.—An open feud; 
one insulting back to the lord, where the blood 


of the person last seised was utterly extinct. 2 
Bl. Com. 245. 

FEUDUM FRANCUM.-A free or 

frank fief or fee.— Spel. Gloss . 

FEUDUM IMPROPRIUM.—An im¬ 

proper or derivative fief. 2 Bl. Com. 58. 

FEUDUM INDIVIDUUM.—An indi¬ 
visible fief which was descendible to the eldest 
son alone. 2 Bl. Com. 215. 

FEUDUM LIG-IUM.—A liege feud; one 
held immediately of the sovereign; one for 
which the vassal owed fealty to his lord against 
all persons. 1 Bl. Com. 367. 

FEUDUM MATERNUM.—A maternal 

fief; a fief descended to the feudatory on the 
part of his mother. 2 Bl. Com. 212. 

FEUDUM NOVUM.—A feud acquired 
by a vassal himself. 2 Bl. Com. 212. 

FEUDUM NOVUM UT ANTIQU¬ 
UM.—A new fief held with all the qualities of 
an ancient one. (2 Bl. Com. 212.) Every fee- 
simple estate, although newly acquired by pur¬ 
chase or devise, and although being therefore a 
fendum novum } is regarded in law as a feudum 
antiquum for the purpose of making the collat¬ 
erals of the first owner capable of inheriting the 
same, in accordance with the canons ol descent, 
the principle underlying all vblch is that the 
land is only inheritable where there is any of 
the blood of the original feudal grantee. 

FEUDUM PATERNUM.—A paternal 
feud; one descendible only to the heirs on the 
father’s side. 2 BL Com. 223. 

Few days, (in a letter giving notice of the 
dishonor of a bill of exchange). 2 Car. & P. 
300. 

FIANZA.—In Spanish law, the crw i-v-i of 
guaranty or suretyship. 

FIAR.—In the Scotch law, opposed to life- 
renter. The person in whom the property of an 
estate is vested, subject to the life-renter’s estate. 

FIARS PRICES. —The value of grain 
in the different counties of Scotland, fixed yearly 
by the respective sheriffs, in the month of Feb¬ 
ruary, with the assistance of juries. These reg¬ 
ulate the prices of grain stipulated to be sold at 
the fiar prices, or when no price has been stipu¬ 
lated. (Ersk. L. 1, tit. 4, \ 6.)— Wharton. 

FIAT.—Let it be done. In English pro¬ 
cedure, a fiat is a memorandum written on a 
document by a judicial officer, giving leave to 
take some step. Thus, in chancery practice, 
when a petition is presented, the master ol the 
rolls’ secretary writes a fiat on it, directing all 
parties to attend on a certain day when the 
petition will be heard. (Dan. Ch. Pr. 1433-35. 
See Petition.) So, in patent law, the fiat of the 
attorney-general, or other law officer, must be 
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ibtuined before a disclaimer or memorandum of 
alteration can bo filed. (Stats. 5 and 6 Will. 
IV. o. S3; 15 and 10 Viet. c. S3, $ 39.) In 
criminal procedure, a writ of error cannot be 
sued out unless the attorney-general grants his 
fiat tor that purpose. Archb. Cr. PI. 199. 

t 

FIAT IN BANKRUPTCY.—The 

authority of the English lord chancellor to a 
commissioner of bankrupts, which authorized 
him to proceed in the bankruptcy of a trader 
mentioned therein. It was abolished by 12 and 
13 Yieu c. 100, and a petition for adjudication 
substituted. 

Fiat jus, ruat justitia: Let law prevail, 

though justice fail. 

Fiat justitia, ruat coelum : Let right 
be done, though the heavens should fall. 

Fiat prout fieri consuerit, nil te- 
mere novandum (Jenk. Cent. 116): Let it 
be done even as it is accustomed to be done; let 
nothing be innovated rashly. 

FI AUNT.—Warrant. 

Fictio cedit veritati. Fictio juris 
non est ubi veritas: Fiction yields to 
truth. Where there is truth, fiction of law 
exists not. 

Fictio legfis inique operatur alicui 
damnum vel injuriam (3 Co. 36): A 
legal fiction does not properly work loss or 
injury, i. e. In fictione juris semper oequilas exist’d. 

FICTION. — A fiction is a rule of law 
which assumes as true, and will not allow 
to be disproved, something which is false, 
but not impossible. (Best Ev. 419.) For¬ 
merly the practice and jurisdiction of the 
courts rested largely on fictions ; thus, the 
Court of King’s Bench acquired jurisdic¬ 
tion in actions for debt, &c., by surmising 
(*■ feigning) that the defendant had been 
arrested for a trespass which he had never 
committed, and then allowing the plaintiff 
to proceed against him for debt. (3 Bl. 
Com. 43.) Factions are now of little im¬ 
portance. As to importance of fictions in 
the history of law, see Maine Anc. L. 21 et 
seq. See Color ; Colorable. 

FIDE-JUSSIO.—The act of a man in 
binding himself as an additional surety for 
another without affecting in any way the princi¬ 
pal's liability. 

F IDE-JUS S OR.—A surety, or one that 
obliges himself in the same contract with a 
principal, for the greater security of the creditor 
or stipulator. 


FIDEI - OOMMISSARIUS. —This 
word denoted in Roman law the person 
who in English law is called the cestui que 
trust, and the word fiducinrius denoted the 
person who in English law is called the 
44 trustee.” The praetor fidei-commissarius 
was an officer who corresnonded to the 
English lord chancellor. The Anglicised 
expression 44 fide-commissary ” has been 
proposed as a substitute for the phrase 
cestui que trust , but has never been exten¬ 
sively adopted. 

FIDEI-COMMISSUM. —A testamentary 
disposition, by which a person who gives a thing 
to another imposes on him the obligation of 
transferring it to a third person. The obligation 
was not created bv words of legal binding force 
(civilia verba), but by words of request (preccitive), 
such as fidei commit to, peto, volo dan, and the like, 
which were the operative words (verba vdlia). 
If the object of the fidei-commissum Was the hcere- 
ditas, the whole or a part, it was called fidei-com - 
missaria hareditas , which is equivalent to a uni¬ 
versal fidei-commissum ; if it was a single thing, 
or a sum of money, it was called fidei-commissum 
singula:, rei. The obligation to transfer the for¬ 
mer could only be imposed on the heir; the 
obligation of transferring the latter might be 
imposed on a legatee. It appears that there 
were no legal means of enforcing the due dis- 
eliurge of the trust called fidei-commissum , till 
the time of Augustus, who'gave the consuls juris¬ 
diction in fidei-commissa. Fidei-commissa seem 
to have been introduced in order to evade the 
civil law, and to give the hcei'editas, or a legacy 
to a person who was either incapacitated from 
taking directly, or who could not take as much 
as the donor wished to give. Gaius, when ob¬ 
serving that peregrini could- take fidei-commissa, 
observes, that “this” (the object of evading the 
law) “was probably the origin of fidei-commissa /” 
but by a senatus-constdtum, made in the time of 
Hadrian, such fidei-commissa were claimed by 
the fiscus. Fidei-commissa were ultimately as¬ 
similated to legacies. (2 Gains 247-289 ; Ulp. 
Frag. tit. 25; Sand. Just. (5 edit.) 246-259).— 
W harton. 

Fidei-commissum, (defined). 3 La. Ann . 
432, 433. 

FIDELIS. —Faithful; trustworthy. 

FIDELITAS.— Fealty; fidelity. 

Fidelitas. D© nullo tenemento, quod 
tenetur ad terminum, fit homagii; fit 
tamen inde fidelitatis sacramentum 
(Co. Litt. 676) : Fealty. For no tenement 
which is held for a term is there the oath of 
homage, but there is the oath of fealty. 

FIDEM MENTIRI.—When a tenant does 
that fealty which he has sworn to the 


FIDE-PROMISSOR. — See Fide-Jussor. 


not keep 


lord. 
2h 
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FIDES.—Faith; honesty; confidence; trust; 
veracity, honor. 

Fides est obligatio conscientise ali- 
cujus ad intentionem alterius (Bacon): 
A trust is an obligation of conscience of one to 
the will of another. 

Fides servanda est; simplicitas ju¬ 
ris gentium prssvaleat: Faith must be 
kept; the simplicity of the law of nations must 
prevail. 

FIDUCIA.—In the Roman law, if a man 
transferred his property to another, on condition 
that it should be restored to him, this contract 
was called “fiducia,” and the person to whom 
the property was so transferred was said fiducium 
accipere. (Cic. Top. 10.) A man might trans¬ 
fer his property to another for the sake of greater 
security in time of danger, or for other sufficient 
reasons. 2 Gaius 60. 

FIDUCIARIUS TUTOR.—In the 

Roman law, a fiduciarius tutor was the elder 
brother of an emancipated pupillus , whose father 
had died leaving him still under fourteen years 
of age. 

FIDUCIARY.—A person is said to 
stand in a fiduciary relation to another 
when he has rights and powers which he 
is bound to exercise for the benefit of that 
other person. Hence, he is not allowed 
to derive any profit or advantage from the 
relation between them, except with the 
knowledge and consent of the other per¬ 
son. Such is the relation between trustee 
and cestui que trust , attorney and client, 
principal and agent, and generally wher¬ 
ever from the position of two persons, one 
of them reposes confidence in the other. 
(Snell Eq. 403.) Promoters and directors 
also stand in a fiduciary relation to their 
companies. Liquidators of Imperial Merc. 
Credit Ass. v. Coleman, L. R. 6 H. L. 189; 
Erl anger v. New Sombrero Co., 3 App. Cas. 
1218; 5 Ch. D. 73. 

Fiduciary, (defined). 8 How. (N. Y.) Pr. 
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-(embraces what). 4 Abb. (N. Y.) Pr. 

N. s. 483. 

-(who is not). 16 Conn. 219, 223. 

- (in bankrupt act). 54 Ala. 378; 127 

Mass. 41; 68 N. Y. 267 ; 29 Gratt. (Va.) 280. 
Fiduciary capacity, (acting in, what is). 

4 E. D. Smith (N. Y.) 139; 14 How. (N. Y.) 
Pr. 131, 136; 17 Id. 420; 24 Id. 274; 4 Sandf. 

(N Y.) 707. # T 

- (acting in, what is not). 2 How. (U. 

5 ) 202; 15 Gray (Mass.) 547; 8 How. (N. Y.) 

* ^ - 14-' 15 Td Q7 

J ‘--— (in'bankrupt act). 72 Ill. 435; 7 

Mete. (Mass.) 328. 


Fiduciary capacity, (in debtors’ act). 13 
Ch. D. 338. 

-(in a statute). 2 La. Ann. 1023; 50 

Barb. (N. Y.) 226; 1 Code (N. Y.) 87; 5 Den. 
(N. Y.) 269. 

Fiduciary character, (acting in, what is). 
54 Ga. 125; 72 N. C. 463. 

- (in a statute). 5 Biss. (U. S.) 324 ; 44 

N. H. 312. 

- (in bankrupt act). 39 Ind. 463; 27 

La. Ann. 257 ; 104 Mass. 245; 47 Mo. 385; 49 
N. H. 312; 42 Tex. 1; 4 Am. Rep. 326; 6 Id. 
232; 13 Id. 281; 19 Id. 40; 21 Id. 554. 

Fiduciary debt, (what is). 7 Mete. (Mass.) 
152. 

FIEF.—A fee; a feud; a manor; a posses¬ 
sion held by some tenant of a superior. Fiefs 
were originally called terree jure beneficii con~ 
cessce , and it was not till under Charles te Gros f 
the term “fief” began to be in use.— Du Cange. 
See Feud. 

FIEF D’HAUBERT.-The Norman 
phrase for knight-service; a knight’s fee. 

FIEF TENANT.—The holder of a fief 
or fee. 

FIEL.—In Spanish law, an officer in whose 
hands a thing in dispute is judicially deposited; 
a receiver. Las Partid. pt. 3, tit. 9, 1. 1. 

Field, (defined). 81 N. C. 585, 587 ; 1 Chit. 
Gen, Pr. 160. 

Field, in the, (with reference to the mili¬ 
tary service). 42 Yt. 726, 729. 

FIELD REEVE.—An officer elected, in 
England, by the owners of a regulated pasture 
(see Pasture) to keep in order the fences, 
ditches, &c., on the land, to regulate the times 
during which animals are to be admitted to the 
pasture, and generally to maintain and manage 
the pasture subject to the instructions of the 
owners. General Inclosure Act, 1845, § 118. 

FIELD AD.—In Spanish law, sequestration ; 
the judicial deposit of something the title to 
which is in dispute. 

FIERDING- COURTS.—Inferior ancient 
Gothic courts, so called because four were estab¬ 
lished within every superior district or hundred. 
3 Bl. Com. 34. 

FIERI FACIAS—FIERI FECI- 
FI. FA.— 

g 1. A fieri facias , or fi. fa., is a writ of 
execution to levy a judgment debt. It 
commands the sheriff or other officer to 
whom it is directed to levy or cause to be 
made of the goods and chattels of the 
debtor (including his chattels real) the sum 
recovered by the judgment with interest. 
In executing the writ, the officer enters 
upon the premises in which the execution 
debtor’s goods are (if he can do so peace 
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ably and without breaking open any outer 
door), ami loaves one of his assistants in 
possession of them. After the seizure, the 
odicer makes an inventory of the goods, 
removes and sells them, or sells them on 
the premises, if the debtor, or the pet's on 
on whose premises the goods are, consent 
toil. (Sni. Ac. )86; 3 Steph. Com. 583. As 
to what goods may be taken under & fieri 
facias , sec Goons.) When the writ becomes 
returnable (see Return), the sheriff returns 
either fieri feci , /. e. that he has levied the 
sum named in the writ, or a part of it, 
which he is ready to pay to the execution 
creditor; or that he has taken goods which 
remain unsold for want of buyers ( see Dis¬ 
tringas Nuper Vicecomitem; Venditioni 
Exponas) ; or nulla bona , i . e. that the exe¬ 
cution debtor has no goods within his 
bailiwick. Smith Ac. 186; 3 Steph. Com. 

5S3. See Levari Facias ; Writ. 

£ 2. Fieri facias de bonis ecclesias- 
ticis.—In England, when the sheriff to a com¬ 
mon fieri facias returns nulla bona , and that the 
defendant is a beneficed clerk not having any 
lav fee, the plaintiff may sue out a fieri, facias de 
bonis ecelesiasticis, directed to the bishop of the 
diocese i.or to the archbishop, during a vacancy 
of the bishop’s see), commanding him to make 
of the ecclesiastical goods and chattels belonging 
to the defendant within his diocese, the sum 
therein mentioned. This is done by issuing a 
sequestration (q. v.) to levy the debt out of the 
tithes and other profits of the defendant’s bene¬ 
fice. Archb. Pr. 1062; Stn. Ac. (11 edit.) 275, 

396. 

? 3. Fieri facias de bonis testatoris 
is the writ issued on an ordinary judgment 
against an executor when sued for a debt 
due bv his testator; if the sheriff returns 
to this writ nulla bona, and a devastavit 
(q. i\), the plaintiff may sue out a fieri 
facias de bonis propriis , under which the 
goods of the executor himself are seized. 

1 Wins. Saund. 246; Sm. Ac. (11 edit.) 
368. See Devastavit; Judgment; Scire 
Fieri Inquiry. 

FIERI FECI.—I have caused to be made. 

A return made by a sheriff when he has exe¬ 
cuted a writ of execution. 

Fieri non debet, Bed fact um valet (5 
Co. 39): It ought not to be done, but, being 
done, it is valid. 

FIFTEENTHS.—A tribute or imposition 
of money anciently laid generally upon cities, 
boroughs, &c., throughout the whole of England; 
it amounted to a fifteenth of that which each 
city or town was valued at, or of every man’s 
personal estate. 


FIGHT.— See Challenge to Fight. 

Fight, (what constitutes). 73 N. C. 150,156. 

FIGHTWITE. —A fine or mulct imposed 
for making a quarrel to the disturbance of the 
peace.— Cowell. 

FIGURES.—The numerical characters 
by which numbers are expressed or writ¬ 
ten, as the ten digits, which are usually 
called the Arabic or Indian figures, from 
their supposed origin; while the Roman 
numerals are made with letters of the 
alphabet. The 6 Geo. II. c. 14, allowed 
expressing numbers by Arabic figures in 
all writs, &c., pleadings, rules, orders, and 
indictments, &c., in courts of justice, as 
had been commonly used, notwithstand¬ 
ing the 4 Geo. II. c. 26. 

Figures, (in the caption of an indictment). 
6 Wheel. Am. C. L. 13. 

-(judgment entered in). 1 Halst. (N. 

J.) 125; 3 Id. 175; 6 Id. 178. 

FILACER, FILAZER, or FILIZER. 

—An officer of the superior courts of Westmin¬ 
ster, who filed original writs, &c., and issued 
processes thereon. 2 Will. IV. c. 39, $ 4 ; 2 and 
3 Will. IV. c. 110, § 2. Abolished 1 Viet. c. 30. 

FILD-ALE, or FILH-ALE. —A term 
applied to an extortionate practice of officers of 
the forest, and of bailifls of hundreds, of com¬ 
pelling persons to contribute to the supplying 
them with drink, &c. Prohibited by the Carta 
de Forestd. 4 Inst. 307. 

FILE.— 

2 1. A file is literally a piece of string or 
wire passing through papers relating to 
the same matter, to keep them together. 
It seems to have been the practice in 
olden times to fasten together in this way 
writs and other papers in the offices of the 
courts, and it is still done in the London 
Bankruptcy Court. In the English High 
Court, however, documents which are filed 
are merely placed in pigeon holes or tied 
in bundles; and this is the common prac¬ 
tice in the American courts. Affidavits 
and other documents requiring filing are 
handed to the proper officer for that pur¬ 
pose. 

g 2. A document will be ordered to be 
taken off the file if it -is scandalous or an 
abuse of the forms and proceedings of the 
court. 

File, (a paper, defined). 14 Tex. 339. 
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Filed, (meaning of). 55 Mo. 301; 65 Id. 
589. 

-(in a statute). 1 Bradw. (Ill.) 145; 

1 Barn. & Ad. 86]. 

- (when a paper is). 2 Ind. 91; 25 

Minn. 81 ; 9 Bing. 46. 

Filed in the office of the town clerk, 
(•in a statute). 120 Mass. 130. 

Filed with the pleadings, (in a statute). 
6 Ind. 309. 

FILIATE. —To ascertain the paternity 
of a bastard child. 

Filiatio non potest probari (Co. Litt. 
126): Filiation cannot be proved. But see 
Affiliation. 

FILIATION.— (1) The relation of a 
son to his father; correlative to paternity. 
(2) The ascertainment or fixing of this rela¬ 
tion. 

Filiation, order of, (is a judicial act). 5 
Halst. (N. J.) 161. 

FILIOETUM.—Brackie land ; land where 
ferns grow. Co. Litt. 4. 

Fixing, (what is). 1 Wyom. T. 413, 418. 

- (what is not). 29 Iowa 468. 

-(in a statute). 6 Ind. 309; 2 Blackf. 

(Ind.) 247. 

- (in rule of court). 29 Iowa 468. 


FILUM AQIL93.—The thread or middle 
of a river or stream which divides counties, town- 
ships, parishes, manors, liberties, Ac.; also, the 
edge of a stream. Altum filum, high-water mark. 
But the phrase medium fit am aqua?, as it is usually 
written, means the center line of a stream of 
water. See Ad Filum Medium Aqua:, and 
cases there cited. 

FILUM VL3E.—The thread or middle line 
of a road constituting the boundary between pro¬ 
prietors on either side. 

FIN DE NON RECEVOIR.—In the 

French law, a kind of plea in bar; a legal bar 
to an action. 

Final, (in a statute). 2 Pet. (U. S.) 464. 

Final adjudication, (what is). 47 Ill. 167. 

Final and conclusive, (in an agreement j. 
5 Binn. (Pa.) 387. 

- (in a statute). 42 Cal. 35, 37 ; 4 Halst. 

(N. J.) 65, 69; 6 Binn. (Pa.) 128. 

Final and conclusive between the par¬ 
ties, (in a statute). 3 Wheel. Am. C. L. 557. 

Final appeal, (to quarter-sessions). Lofft 
184. 

Final decision, (defined). 47 Ill. 167. 

FINAL DECREE.—A conclusive de¬ 
cision of the court, as distinguished from 
an interlocutory decision. See Interlocu¬ 
tory. 


FILIOLUS.—A little son ; agodson.— Jacob. 

FILIUS.—A son; a child. 

Films est nomen naturae, sed hseres 
nomen juris (1 Sid. 193) : Son is a name of 
nature, but heir is a name of law. 

FILIUS FAMILIAS. — An unemanci¬ 
pated son, yet under the power and control of 
his father. Story Confl. L. $ 61. 

Filius in utero matrie est pars 
viecerum matris (7 Co. 8): A son in the 
mother’s womb is part of the mother’s vitals, 

FILIUS MULIERATUS-— The eldest 
legitimate son of a woman who was illicitly con¬ 
nected with his father before marriage. 2 Bl. 
Com. 248. See Mulier. 

FILIUS NULLIUS.—The son of nobody; 
i. e. a bastard. 

FILIUS POPULI.—A son of the people; 
a natural child. See Cowell , v. Mulier. 

Fill, (in an agreement). 10 Me. 478. 

Filled, (an office is not, until acceptance). 7 
Wheel. Am. C. L. 142. 

Filling an office, (what is). 2 N. H. 202. 

FILUM.—A thread, string or wire; a file. 
See File, § 1. 


Final decree, (defined). 8 Wend. (N. Y.) 
242. 

- (what is). 19 How. (U. S.) 283; 

McAll. (U. S.) 91; 1 Woodb. & M. (U. 8.) 61; 
6 Ala. 141; 25 Ark. 420; 106 Mass. 571; 1 
Barb. (N. Y.) Ch. 21 ; 10 Paige (N. Y.) 131; 
Wright (Ohio) 522. 

-(what is not). 2 N. Y. 571; 9 Paige 

(N. Y.) 636. 

- (distinguished from “ interlocutory de¬ 
cree”). 13 Ohio 408, 421. 

Final disposition of the cause, (in a 
statute). 14 Blatclif. (U. S.) 130. 

Final hearing, (in a statute). 3 Dill. (U. 
S.) 460, 463. 

Final hearing, or trial, (in a statute). 22 
Gratt. (Va.) 484, 486; 24 Wis. 165. 

Final judges, (in city charter). 40 Conn. 
359, 362. 

FINAL JUDGMENT . — See Judg¬ 
ment. 


Final judgment, (defined). 64 Ill. 110; 3 
Bl. Com. 398. 

-(what is). 1 Cal. 134; 34 Id. 167; 

46 Id. 204; 54 Mo. 391; 10 Nev. 405, 445. 

-- (what is not). 18 Wall. (U. S.) 588, 

628 ; 13 Fla. 585. 

-(in a statute). 7 Mass. 342. 

Final judgment or decree, (in judiciary 
act). 2 Pet. (U. S.) 449, 464. 

Final order, (defined). 18 B. Mon. (Ky.) 
48, 826; 7 Bush (Ky.) 625; 4 Mete. (Ky.) 32, 
236. 
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Final order, (in New York code). 4 How. 
N. Y.'i Pr. 7S. 

Final passage, (of bill). 54 Ala. o99. 


FINAL PROCESS.— As distin¬ 
guished from mesne process, this phrase is 
used to denote writs of execution, such as 
/?. fa. and deg it, being the steps taken at 
ihe end of a suceesstul action for the pur¬ 
pose of realizing the fruits of a final judg¬ 
ment or order. See Mesne Process. 


FINAL SENTENCE .—A sentence 
which puts an end to a case. See Sen- 


possessor of property, is entitled to the 
possession of it against all persons, except 
the true owner. Armory v. Delamirie, 1 
Str. 504; 1 Sm. Lead. Cas. 357. See Pos¬ 
session. 

2 2. Larceny by. —If a person, when 
he finds lost property, knows whom it 
belongs to, or knows that the owner can 
be found, and appropriates it for himself, 
he commits larceny. Steph. Cr. Dig. 2 302; 
R. v. Moore, Leigh & C. 1; R. v. Glyde, L. 
R. 1 C. C. R. 139; R. v. Thurhorn, 1 Den. 
C. C. 387; 1 Crim. Law Mag. 209. 


tence. 


Final sentence, (distinguished from “defini- ] 
five sentence”). 1 Cranch (U. S.) 103. 

Final settlement, (decree for). 3 Paige 
(N. Y.) 189. 

-(what is). 3 Rawle (Pa.) 420. 

-(of account). 1 Halst. (N. J.) 205; 3 

Rawle \Pa.^ 243; 6 Serg. & R. (Pa.) 462. 

Final trial, (what is not). 19 Wall. (U. 
S.) 214. 

FINALIS CONCORDIA.—A final or 
decisive agreement. See Finis est Amica- 
bilis, & c. 

Finally determine, (in a statute). 2 Chit. 
Gen. Pr. 219. 

Finally recover, (in a statute). 100 Mass. 
191, 193. 

Finally settled, (in a statute). 3 Rawle 
(Pa.) 247 ; 14 Serg. & R. (Pa.) 396, 397. 

FINANCES.—(1) The revenue of a 
sovereign or State, or the money raised by 
loans, taxes, &c., for the public service; 
(2) the pecuniary resources or income of 
a corporation, firm, or private individual. 

FINANCIER. —(1) A person em¬ 
ployed in the economical management 
and application of public money; (2) one 
skilled in the management of financial 
affairs. 

FIND. —To ascertain after judicial in¬ 
quiry. Thus, a jury are said to find a cer¬ 
tain amount of damages. 

Find help, (in a contract). 66 Me. 97. 

Find for the plaintiff, (in verdict of 
jury). 5 Yerg. (Tenn.) 98. 

FINDER.—A searcher employed to discover 
goods imported or exported, without paying cus¬ 
tom.— Jacob . 

FINDER OF LOST PROPERTY. 

—One who discovers and takes possession 
of property which has been lost by the 
true owner. The finder, like every other 


FINDING .—A finding is a conclusion 
upon an inquiry of fact. Thus, when the 
jury in an action return a verdict, they 
find either generally, i. e . for" one of the 
parties, or specially, i. e . as to certain facts. 
(See Fact, 2 3 ; Verdict.) Frequently, 
too, by consent of the parties,’ questions 
are drawn up and put to the jury in an 
action, and their answers are termed find¬ 
ings. Decisions upon questions of fact 
are also termed findings, when they are 
come to by substitutes for juries, e. g. a 
referee, or a judge sitting without a jury. 
See Trial. 

Finding and allowing, (in a lease). Willis 
1 496. 

FINE.—Fines were so called from the 
words with which the record of the fine 
began: Hxc est jlnalis concordia inter , &c.: 
“This is a final concord or compromise 
between,” <kc. Wms. 106; Litt. 2 441. 

2 1. Criminal.— In criminal law, a fino 
i 9 a sum of money ordered to be paid by an 
offender, as a punishment for his offence. 
A fine is at common law one of the punish¬ 
ments for misdemeanors, and it ha9 been 
made a punishment for many offences by 
modern statutes. (Greaves Cr. L. 6 ; Steph. 
Cr. Dig. 7 ; 4 Steph. Com. 444. “And it is 
called finis , because it is an end for that 
offence.” Co. Litt. 126 b; 8 Co. 39a, 59b.) 
Thus, in England, when any person has 
been convicted of an indictable misde¬ 
meanor punishable under the Criminal 
Law Consolidation Acts (24 and 25 Viet, 
cc. 96, 97, 98, 99, 100), the court may, in 
addition to or in lieu of any punishment 
authorized by the particular act, inflict a 
fine upon the offender. (4 Broom & H. 

I Coni. 247, 472 ; 4 Steph. Com. 444.) In the 
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United States, fines are to a great extent 
discretionary as to amount (within certain 
Btatutory limits), but the United States 
constitution forbids the imposition of ex¬ 
cessive fines. Amend. Art. 8. 

2 2. For contempt of court. —The 
superior courts and courts of record (see 
Court, 22 2, 3,) have a general power of 
imposing pecuniary mulcts for disobe¬ 
dience to their orders, not only on their 
own officers and on parties to suits pend¬ 
ing before them, but also on strangers, 
e. g . recusant witnesses and the like. See 
Amercement ; Contempt. 

2 3. Copyhold fines. —In the law of tenure, 
a fine is a money payment made by a feudal ten¬ 
ant to his lord. The only existing fines of any 
importance occur in copyhold lands, where upon 
a change in the tenancy a fine is commonly due 
to the lord. (Co. Litt. 59 b.) The most usual 
fine is that payable on the admittance of a new 
tenant, but there are also due in some manors 
fines upon alienation, on a license to demise the 
lands, or on the death of the lord, or other events. 
Elt. Copyh. 159. 

Fines are of two kinds, arbitrary and certain. 

2 4. Certain. —A fine certain may be fixed 
by the custom at a particular sum for every ad¬ 
mittance, when it is called a “general fine,” 
(Middleton v. Jackson, 1 Ch. .Rep. 33; Toth. 
164;) or at so much for every acre, or the like; 
or it may be ascertained by reference to some 
other standard, as where the tenant is to pay a 
year’s value for a fine. 

2 5. Arbitrary. —The amount of an arbi¬ 
trary fine is not left to the discretion of the lord, 
except in those cases where the grant is purely 
voluntary, as where a copyhold has come into 
the ownership of the lord, or where a copyholder 
for lives, without right of renewal or power of 
nominating a successor, surrenders his estate for 
the purpose of putting in more lives. In other 
cases the line, though arbitrary, must be reason¬ 
able; and the court will decide what is reason¬ 
able under the particular circumstances. (Elt. 
Copyh. 162.) In ordinary cases it must not ex¬ 
ceed two years’ improved value of the land. Id. 
165 ; Co. Litt. 59 b. 

2 6. Full —Small.—A full fine is the high¬ 
est amount which the lord can exact on an 
ordinary admittance, as opposed to a small or 
nominal fine; thus, in some manors where a per¬ 
son who is already a customary tenant is admit¬ 
ted to other copyholds he pays only a small fine 
certain, e . g. a penny. Elt. Copyh. 164. 

2 7. General fine—Dropping fine — 
There are also many fines payable under partic¬ 
ular customs and having special names; thus, in 
some manors there is a custom for the lord of the 
manor for the time being to admit each tenant 
to his estate, which gives him the right to hold 
it during the joint lives of himself and the ad¬ 
mitting lord; on the death of the lord the tenant 
pays what is called a “general fine” for admit¬ 
tance to the succeeding lord, which gives him a 


new estate during the joint lives of himself and 
the new lord, while on the death or alienation 
of the tenant his heir or devisee pays the lord a 
“dropping fine” for admittance. ‘Somerset v . 
France, 1 Str., cited in Elt. Copyh. 160. 

2 8. Fines on alienation. —One of the 
incidents of tenure in capite by knight service 
was that a fine was due to the king on every 
alienation or conveyance of the land by the ten¬ 
ant to another person. Fines of this kind were 
abolished by Stat. 12 Car. II. c. 24. 2 Bl. Com. 

71. 

2 9. Fines of land.— Before the Fines and 
Recoveries Act (q. v.) (Stat. 3 and 4 Will. IV. e. 
74,) there existed a fictitious judicial proceeding 
known as a fine, which was formerly in common 
use as a mode of conveying land. It was really 
a compromise of a fictitious suit commenced 
concerning the lands intended to be conveyed, 
and the operation (called levying a fine) was 
thus performed. A prcecipe , or wiit, was sued 
out and the parties appeared in court; a com¬ 
position of the suit was then entered into, with 
the consent of the judges, whereby the lands in 
question were declared to be the right of (i. e . to 
belong to) one of the parties. This agreement 
was reduced into writing, and was enrolled 
amongst the records of the court, so that it had 
the effect of a judgment of the court. On the 
completion of the fine a writ was issued to the 
sheriff of the county in which the land lay, in 
the same form as if a judgment had been obtained 
in a hostile suit, directing the sheriff to deliver 
seisin and possession to the person who acquired 
the lands. But if he was already in possession 
this writ was dispensed with. A fine consisted 
of five parts, namely, the original writ, the 
license to agree, or licencia con cord'andi, which 
was given by the leave of the court, on payment 
of a fine to the king, called the “king’s silver.” 
The third part was the concord or agreement, by 
which it was agreed that the lands were the 
right of the person in whose favor the fine was 
levied. The fourth part was a note of the pro¬ 
ceedings, drawn up by an officer called the 
“chirographer;” and the fifth part was the foot 
or chirograph of the fine, which recited the whole 
proceedings. This chirograph was delivered to 
the parties, and was legal evidence of the fine, 
and was retained by the purchaser as one of his 
title-deeds. (Wms. Seis. 106; 2 Bl. Com. 348 ; 

1 Steph. Com. 559; Shelf. R. P. Stat. 301.) The 
person to whom the land was to be conveyed was 
called the complainant or conusee, and lie by 
whom it was to be conveyed the deforciant (see 
Deforcement) or conusor (cognisor), because 
he acknowledged the right of the complainant. 
Wms. Seis. 108; 3 BL Com. 174. 

2 10. The principal use of fines was to put an 
end to all adverse claims to the land after a cer¬ 
tain period. For this purpose a fine required 
to be levied with proclamations, i. e. to be openly 
and solemnly read in court in lour successive 
terms. Such a fine barred the claims of all per¬ 
sons unless they took proceedings within five 
years. (Wms. Seis. 109.) A common instance 
of this being done was when a person had ac¬ 
quired a tortious fee-simple by a feoffment, and 
wished to bar the owner of the reversion ; he did 
this by levying a fine. 
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{11. Finos wore also used by tenants in tail 
to effect a disoont in nance of the entail (sr« Dis- 
contixuanok\ and to bar their issue in tail 
(Wins. Sois. 158 ; s<r Recovery), and to enable 
a married woman to join with her husband in 
making a conveyance of her lands, whioh she 
could not otherwise do; in such a case the wife 
was examined bv the judged apart from her 
linsband. in order to ascertain whether she con¬ 
sented freely to the conveyance. Id. 108. For 
the other operations of a tine, .see Smith Fines 2 ; 
Hargrave's note to Co. Litt. 121a n. (1). 

Fines were of four kinds. Wms. Seis. 108 et 
seq.; 2 Bl. Com. 352 d seq.; 1 Steph. Com. 562 
d seq. 

\ 12. Sur conusance de droit come 
ceo, &c. —The first and most usual was a fine 
sur conusance (or cognizance) de droit come ceo 
qu'il ad de son done t i. e. a fine “on acknowledg¬ 
ment of right as that which he has of his gift.” 
In other words, the fine was founded on an 
acknowledgment by the conusor that the con usee 
was entitled to the land in question by virtue 
of a gilt or feoffment to him by the conusor. It 
was used for the conveyance of tin estate in fee- 
simple or freehold in possession. 

\ 13. Sur conusance de droit tan- 
tum.— A fine sur conusance de droit tantum 
(“on acknowledgment of right only”) was 
used for passiug an estate in reversion or 
remainder. \ 

\ 14. Sur concessit.— A fine concessit 
(“he has granted”) was where the conusor, in 
order, as the form ran, to make an end to all 
disputes, granted to the conusee a new estate by 
way of supposed composition. This kind of fine 
was principally used for granting estates for life 
or years. 

£ 15. Sur done, &c.— A fine sur done , 
grant et render (“on gift, grant and regrant”) 
was a double fine. It had the effect of the fine 
sur conusance de droit come ceo> &c., and of the 
fine sur concessit combined, i. e. the conusee, 
alter the right was acknowledged to be in him, 
rendered or granted back to the conusor or to a 
stranger some other estate in the land. 

$ 16. Abolition.—Fines were abolished by 
the Fines and Recoveries Act (q. r.), which sub¬ 
stitutes simpler modes in those cases where the 
operation of fines was beneficial. The Statute 
of Limitations (3 and 4 Will. IV. c. 27) was 
passed to provide for the protection of titles to 
land alter the lapse of a certain time, without 
the necessity of levying a fine. See Non-claim. 


Fine, (as a punishment, defined). 11 Gray 
(Mass.) 373, 374; 4 Lans. (N. Y.) 136 ; 6 N. Y. 
467, 495. 

- (as applied to real estate, defined). 4 

Bac. Abr. 245. 

- (what is sufficient disseisin to sup¬ 
port). 17 N. Y. 162. 


FINE ADULLANDO LEVATO DI 
TENEMENTO QUOD FUIT DE AN 
TIQUO DOMINICO.—An abolished wri 
Lor disannulling a fine levied of lands in an 
cient demesne to the prejudice of the lord. ■ 
Reg . Orig. 15. 


Fine and imprison, (court having power to, 
is a court of record). 1 Salk. 200. 

Fine barley, (distinguished from “good 
barley”). 5 Mees. & W. 535. 

FINE CAPIENDO PRO TERRIS.— 

See De Fine Capiendo Pro Terris. 

FINE, CRIMINAL.— Fine, 11. 

FINE FOR ALIENATION. — See 

Fine, \ 8. 

FINE FORCE .—Force, or necessity by 
which a person is compelled to do that which 
he can in nowise help.— 0, N. B . 78. 

FINE OF LAND.— See Fine, $2 9-16. 

FINE NON CAPIENDO PRO PT7L- 
CHRE PLACITANDO.— See De Fine 

non Capiendo, &c, 

FINE PRO REDISSEISINA CAPI¬ 
ENDO.— £ee De Fine pro Redisseisina 
Capiendo. 

FINE SUR CONCESSIT.— See Fine, 
2 14. 

FINE SUR CONUSANCE DE 
DROIT, COME CEO QUE IL AD 
DE SON DONE.— See Fine, \ 12. 

FINE SUR CONUSANCE DE 
DROIT TANTUM.—See Fine, 2 13. 

FINE SUR DONE GRANT ET 
RENDER.— See Fine, 2 15. 

FINEM FACERE.—To make a compro¬ 
mise or settlement: to make or pay a fine; to 
levy a fine.— Reg. Orig. 232 ; Bract. 106. 

Fines, (in State constitution). 1 Ind. 315. 

FINES AND RECOVERIES ACT. 
—The Stat. 3 and 4 Will. IV. c. 74. Its prin¬ 
cipal objects were: (1) To abolish fines and 
recoveries, and to make warranties by a tenant 
in tail no longer effectual for barring entails; 
(2) to enable a tenant in tail to bar the entail 
either wholly or partially by a deed enrolled, 
instead of by a fine or a recovery; (3) to enable 
a married woman, with the concurrence of her 
husband, to dispose of land by a deed acknowl¬ 
edged by her before a judge or commissioner, 
instead of by a fine. As to the minor provisions 
of the aoi, see Shelf. R. P. Stat. 299 et seq. See 
Acknowledgment, 2 1; Disentailing Deed ; 
Fine, 2 11; Recovery; Warranty. 

FINES FOR ENDOWMENT.—Fines 
anciently paid to the lord when a married woman 
was endowed ; they were grounded on the feudal 
exactions. 

FINES LE ROY.—Fines to the king. “A 
sum of money which one is to pay to the king 
for any contempt or offence; which fine every 
ope that cotnmits any trespass, or is convicf 
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that he falsely denies his own deed, or did any¬ 
thing in contempt of law, shall pay to the king, 
which is called a 1 fine to the king.' ” — Termesde 
la Ley. 

FINIRE. —In old records, to fine, or pay a 
fine upon composition and making satisfaction. 

FINIS. —An end ; a fine; a boundary, or ter¬ 
minus ; a limit. 

Finis est amicabilis compositio et 
finalis concordia ex consensu et con- 
cordia domini regie vel justiciarum 
((ilanv. L. 8 c. I A fine is an amicable settle¬ 
ment and decisive agreement by consent and 
agreement of our lord, the king, or his justices. 

Finis rei attendendus est (3 Inst. 51): 
The end of a thing is to be attended to. 

Finis unius diei est principium al- 
terius (2 Buis. 305): The end of one day is 
the beginning of another. See Full Age. 

Finished, (what is not). 121 Mass. 584. 

Finished, to be paid when the house is, 

( in an order). 124 Mass. 279. 

FINITIO. —An ending; death, as the end 
of life.— Blount; Cowell. 

FINIUM REG-UNDORUM ACTIO. 

—In the Roman law, an action fur the ascertain¬ 
ment of the boundaries of adjacent estates. In 
the formulary procedure, this was one of the 
th^ee actions in which (and in which alone) the 
i djudicatio was to be found, i. e. the clause in the 
formula which assigned to the respective owners 
the shares allotted or adjudicated by the judex 
to them respectively ; the other two actions in 
which the adjudicatio occurred being the familiae 
erciscundcc, for an aggregate or university rerum } 
and the communi dividundo y for a single or indi¬ 
vidual res. — Brawn. 

FINORS. —Those that purify gold and sil¬ 
ver, and part them by fire and water from 
coarser metals; and, therefore, in the Statute of 
4 Hen. VII. c. 2, they are also called “parteiu” 
— Terrnes de la Ley. 

FIRDFARE, or FIRDWITE.— See 

Fekdwit. 

FIRDIRING-A. —A preparation to go iuto 
;he army.— Leg. Hen. I. 

FIRDSOCNE.— Exemption from military 
service.— Spei. Gloss. 

FIRE.—Ignition; the effect of combus¬ 
tion. The owners of houses in which fires 
arise accidental^ and without negligence 
are not responsible for damage thereby 
caused to other persons. (2 Steph. Com. 
236.) As to insurance against fires, see 
Insurance. As to incendiary fires, see 
AR80N. 


Fire, (distinguished from “ explosion ”). 10 

Cush. (Mass.) 356. 

-(policy of insurance against). 14 N 

H. 341; 4 Campb. 360; Holt 126; 2 Marsh. 
130; 1 Moo. & M. 90. 

FIRE AND SWORD.—Letters of firo 
and sword were anciently issued from the privy 
council of Scotland, addressed to the sheriff of 
the county, authorizing him to call for the 
assistance of the county to dispossess a tenant 
retaining possession contrary to the order of a 
judge or the diligence of the law.— Bell Did. 

FIRE-ARMS.— This word comprises 
all sorts of guns, fowling-pieces, blunder- 
busses, pistols, &c. See Arms. 

Fire-arms, (what are). 53 Ala. 508, 509. 

Fire by lightning, (in a policy of insurance). 
4 N. Y. 326. 

FIREBARE.—A beacon or high tower by 
the seaside, wherein are continual lights, either 
to direct sailors in the night, or to give warning 
of the approach of an enemy.— Cowell. 

FI RE BOTE. —Fuel for necessary use, 
allowed to tenants out of the lands granted to 
them. See Estovers. 

FIRE INSURANCE . — See In¬ 
surance. 

FIRE-ORDEAL.—The trial by red-hot 
iron, used upon accusations without manifest 
proof, though not without suspicion that the 
accused might be guilty. The accused, if he 
denied, was adjudged to take red-hot iron, and 
to hold it in his bare hand, which, after many 
prayers and invocations that the truth might he 
manifested, he must adventure to do, or yield 
himself guilty, and so receive the punishment 
that the law awarded. Some were adjudged to 
go blindfolded, with their hare feet, over certain 
plough-shares, made red-hot and laid a little dis¬ 
tance one before anothor. If the accused in 
passing through them did chance not to tread 
upon them, or treading upon them, received no 
harm, lie was declared innocent. The trial was 
practiced in England upon Emma, the mother 
of King Edward the Confessor, who was accused 
of dishonesty of her body with Alwyne, Bishop 
of Winchester. She, being led blindfolded unto 
the place where the glowing hot irons were laid 
went forward with her bare leet, and so passed 
over them, and being gone past them all, and 
not knowing whether she were past them oi not, 
said, “ O ! good Lord! when shall I coin e to the 
place of my purgation?” And having her eyes 
uncovered, and seeing herself to have passed 
them, she kneeled down and gave thanks to Cod, 
for manifesting her innocence. A like trial is 
recorded of Kunigund, wife unto the emperor, 
Henry the Second, falsely accused of adultery, 
who, to show her innocence, did, in a great and 
honorable assembly, take seven glowing irons 
one after another in her bare handstand iiaa 
thereby no harm. (Verstegan Rest. Dec. Intel. 
65.)— Wharton. 



FIRE. 


( 521 ) 


FIRMLY. 


FIRE POLICY.— See Insurance. 

FIREWORKS. —As to the manufacture, 
sale, Ac., of fireworks in England, and the pun¬ 
ishment of persons letting them oft in streets or 
public places, see Slat. 38 nud 39 Viet. e. 17. 
This subject is also regulated by statute in the 
several States. 

FIRKIN. —(1) A measure containing 
nine gallons: (2) a weight of fifty-six 

pounds avoirdupois, used in weighing 
butter and cheese 

FIRLOT.—A Scotch measure of capacity, 
containing two gallons and a pint.— SpeL Gloss. 

FIRM.— 

1 1. This word denotes (1) the style or 
title under which one or several persons 
carry on business, and (2) the partnership 
itself, i . e . the individual members forming 
the partnership. The mercantile notion 
of a firm is that it is a body distinct from 
the members composing it, and having 
rights and obligations distinct from those 
of its members; in other words, a firm is, 
by laymen, considered as a kind of corpo¬ 
ration. (See Lind. Part. 208.) Although 
this is not the legal status of a firm, yet in 
the following respects its quasi-corporate 
nature is recognized. 

§ 2. Actions by and against firms.— 
In English procedure, an action may be 
brought by or against a firm in the name 
of the firm, (Rules of Court xvi. 10, 10a. 
A person carrying on business alone under 
a firm name, must sue in his own name.) 
and when a firm is so sued the writ may 
be served, at its place of business, on the 
manager of the business (Id. ix. 6); pro¬ 
vision is also made for issuing execution 
against the members of the firm. (Id. xlii. 
8, and see vii. 2, xii. 12.) In American law, 
however, a firm can neither sue nor be 
sued otherwise than in the names of the 
partners composing it. The firm cannot 
sue one of the partners, nor can one part¬ 
ner sue the firm. (6 Pick. (Mass.) 320; 5 
Gill. & J. (Md.) 487.) But a partner may 
sue his copartners, as individuals, for an 
accounting, or to recover profits due to 
him. 5 Johns. (N. Y.) Ch. 417; 16 Wend. 
(N. Y.) 601. 

2 3. Bankruptcy . —In bankruptcy, 
where a firm becomes bankrupt, the assets 
of the firm (called the 41 joint” or 44 firm 
assets”), and the assets of each individual 


partner (called the “several” or '‘individ¬ 
ual assets”), are administered separately. 
See Joint. 

g 4. Again, when several persons form a 
firm, and one or more of them (not being 
all) form another firm, the former is called 
the “major,” and the latter the “minor,” 
firm. The distinction is of importance, 
because where one of such firms becomes 
bankrupt, any member of the other may 
prove against it, notwithstanding the gen¬ 
eral rule that a partner cannot prove 
against the joint estate in competition 
with the joint creditors; and where both 
become bankrupt, a creditor of the two 
firms may prove against each. Rob. 
Bankr. 574, 620; Bankruptcy Act, 1869, 
§ 37; and see Ex parte Honey, L. R. 7 Ch. 
178. 

Firm, (action by). 5 Halst. (N. J.) 295. 

FIRMA.—A tribute anciently paid towards 
the entertainment of the king of England lor 
one night; also victuals, provisions, or rent.— 
Cowell. A farm; a lease; a letting.— SpeL Gloss. 

FIRMA ALBA.— See Alba Firma. 

FIRMA FEODI.— See Feodi FrRMA. 

FIRMAN.—An Asiatic word, denoting a 
decree or grant of privileges, or passport to a 
traveller. 

FIRMARATIO.—The right of a tenant to 
his lands and tenements.— Cowell. 

FIRMARIUS.—A fermor; a lessee of a 
term; a fructuary. 1 Reeves Hist. Eng. Law. 
324. 

FIRMATIO.—In forest law, the doe season. 
—Cowell. Also, a supplying with food.— Leg . 
Inez. c. 34. 

FIRME.—In old records, a farm. 

Firnrior et potentior est operatio 
legis quam dispoeitio hominis (Co. Litt. 
102): The operation of the law is firmer and 
more powerful than the disposition of man. For 
instance, the right of survivorship in joint ten¬ 
ancy prevails over the devise by either joint 
tenant of his undivided share. And the opera¬ 
tion of law is sometimes in such a case called 
the 44 elder title.” 1 

FIRMITAS.—In old English law, an as¬ 
surance of some privilege, by deed, or charter. 

FIRMURA.—Liberty to scour and repair 
a mill-dam, and carry away the soil, Ac.— Blount. 

Firmly, (in a statute). 1 Browne (Pa.) 258; 
4 Serg. & R. (Pa.) 135, 137. 
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r'lFn boat, (agreement to forward goods by). 
12 Lid. 102. 

Fi urr cousins, (in a will). 13 Cent. L. J. 5, 
and cases cited. 

First drawn (in an agreement). 5 Dana 
(Ky.) 5i7, 519. 

FIRST FR 1 TITS.—The whole profits of a 
spiritual preferment during the first year of its 
being held bv a new incumbent. First fruits 
and tenths ( q . *.) were originally payable to the 
Church of Ro ne, unfii by the Stat. 26 Hen. 
CIIl. this revenue was transferred to the crown. 
Under Stat. 7 Eliz. c. 4, and various statutes of 
Anne, benefi es under £50 per annum clear 
yearly valm> are discharged of first fruits and 
tenths; and in those cases where they are pay¬ 
able, the payment is spread over a period of two 
or (in w/ne cases) four years. And by the Stat. 
2 and 3 Anne c, 11 (or 20), the revenue of first 
fruits ?sd tenths was converted into the fund 
comraoulv called “Queen Anne’s Bounty” (q, v.) 
2 Stepb. Com. 532. 

First fruits, (defined). 1 Bl. Com. 284; 2 
Id, 66 ; 2 Steph. Com. 566. 

-(king is entitled to). 1 Stepli. Com. 

207. 

First had and obtained, (in a statute). 1 
Serg; & R. (Pa.) 87, 89. 

First heir male of his body, (in a will). 
Amb. 453. 

FIRST IMPRBSSION. —A case 
which presents to a court of law for its 
decision a question of law which is new, 
and for which there is consequently no 
precedent, is said to be a case of first im¬ 
pression. 

First male heir of the branch of my 
uncle, (in a will). 5 Barn. & C. 48. 

First mortgage, (defined). 11 Rep. 819. 

First mortgage bonds, (in State constitu¬ 
tion). 2 Minn. 13. 

First of all, I give, (in a will). 59 Me. 
325. 

First place, in the, (in a will). 1 Halst. 
(N. J.) 133, 137 ; 2 Yes. Sr. 420. 

First privilege of water, (in grant of 
grist mill). 102 Mass. 451, 452. 

FIRST PURCHASER. —The person 
who first acquired (in any way other than 
by descent) a landed estate, which was 
afterwards continued in the family, being 
transmitted by descent. See Descent, § 5. 

First son; (when second born son may take 
under a devise to). 1 Ves. Sr. 290. 

First term, (in a statute). 1 Head (Tenn.) 
49. 

FISC • —Latin: JUcus , a great basket. 

The treasury of a prince or State. 

' FISCAL, —Belonging to the exchequer, 
rc v enue, or public treasury. 


Fiscal agent, (in a statute). 27 La. Ana 
29. 

FISCUS.—A wicker basket, or pannier, in 
which the Romans were accustomed to keep 
and carry about large sums of money, lienee anv 
treasure or money chest. The importance of 
the imperial fiscus led to the appropriating the 
name to that property which the Caesar claimed 
as Caesar, and fiscus , without any adjunct, was 
so used (Juv. Sat. iv. 54). Ultimately the word 
came to signify, generally, the property of the 
State, the Caesar having concentrated in himself 
all the sovereign power ; thus, the word had 
finally the signification of airarium in the repub¬ 
lican period. It does not appear at what time 
the cerarium was merged in the fiscus, though 
the distinction continued to the time of Hadrian. 
In the latter periods the words were used indis¬ 
criminately, to mean the imperial, which was 
the only public chest.— Smith Diet, Antiq. 

Fish, (oysters are). 58 Me. 164. 

FISH ROYAL.—The whale and sturgeon, 
which, when either thrown ashore or caught 
near the coast of England, are the property ot 
the sovereign. It is said, that in the case ot a 
whale it is divisible between the king and the 
queen, the head being the king’s, and the tail 
the queen’s. 2 Steph. Com. 448, 540. See Pre¬ 
rogative. 

FISHERY.— 

\ 1. Defined.—A fishery or piscary ‘Ms 
a liberty of fishing in another man’s waters, 
or his own.” ( Termes de la Ley , s. v. Pis¬ 
cary; Bract. 208b; Britt. 109b.) Primarily 
fishery seems to have meant a several 
fishery. (Britt. 158b.) The popular mean¬ 
ing seems to be a place where fish are cus¬ 
tomarily caught with nets or hooks ; also, 
the business of catching fish. 

In English law, fisheries are either royal, pub¬ 
lic or private. 

\ 2. A royal fishery is the exclusive right 
of the crown of fishing in a public river. Such 
a right cannot be created de now since Magna 
Charta. (Rolle Abr., Prerogative le Roy, B 2, 
14, 15.) If it has been granted to a subject, it 
is called a free fishery. Infra , $ 8. 

$ 3. Public, or common.—A public, or 
common fishery (or public common of fishery), 
is the right of the public to fish in the sea and 
in public navigable rivers as far as the tide flov s. 
(Elt. Com. 106; Phear Rts. W. 65.) This right 
cannot exist if the water is subject to an exclu¬ 
sive right of fishery in some person or corpora¬ 
tion. 

Private fisheries are of three kinds. 

\ 4. A several fishery or piscary (some¬ 
times called simply a fishery or piscaryCo. 
Litt. 4 b,) is an exclusive right of fishing in a 
particular water, and vested either in tne 
owner of the soil or in some one claiming 
under him. Hence, if a man grants a several 
fishery in water belonging to him, the grantee 



FISIIKRY. 


(523) 


FISK. 


mn? * collide him from fishing: there. (Co. Litt. 
1*22 a. Shelf. R. P. Stilt. 40. As to whether 
lie ownership of the lund is presumed to belong: 
io the owner of a several fishery, Marshall r. 
Ulleswater, Ac., Co., 3 Best A S. 732; Wins. 
Com. *200. And a several fishery may be con- 
tin ed to a particular kind of fish. Phear Rts. 
\V. 03. >><• Dereliction, $ 3. 

£ o. A several fishery in public waters which 
excludes the public from fishing there, may be 
either in the crown, in which ease it is also called 
a royal fishery, i supra, g 2,) or in a private per¬ 
son or body claiming under the crown; but it 
cannot have been created since Magna Ckarta . 
Mftlcolmson r. 0‘Dea, 10 H. L. Cas. 593 ; Mayor 
of Carlisle r. Graham, L. R. 4 Ex. 361; Bristow 
r. Cormican, 3 App. Cas. 641; Saltash v. Good¬ 
in in, 5 C. P. D. 431. 

\ 6. The owner of a several fishery has a privi- 
’* jed property in the fish before they are caught, 
'^hild v, Greenhill, Cro. Car. 553. See Prop¬ 
erty. 

1 7. Common of piscary, or fishery, is 
lie right of fishing in another man’s waters, 
iueh as a pond or private river, but in common 
vith, i. e. not in exclusion of the owner of the 
;oil. Common of piscary is a profit 4 prendre, 
Co. Litt. 122 a; 2 Bl. Com. 34; Hall Com. 307 ;) 
ind may be either appurtenant or in gross, but 
ipparentlv not appendant. (Elt. Com. 105. See, 
however, Coulson & F. AVaters 341.) The term 
seems to be confined to that right of fishing 
which, the tenants of manorial land have of 
fishing in the waters of the lord. See AVms. 
Com. 137, 259; Elt. Com. 105; infra, $ 8. 

2 8. Free fishery.—The true nature of a 
free fishery is a disputed point. According to 
Coke, it is much the same (at all events in the 
right which it confers) as a common of piscary, 
(Co Litt. 122a, and Hargrave’s note,) while 
Blaekstone says, that a free fishery is an exclu¬ 
sive right of fishing in a public river, and is a 
royal franchise. (2 Bl. Com. 39 ; Elt. Com. 107.) 
There is no doubt that the term is used in both 
senses. (Malcolmson v. O’Dea, 10 H. L. Cas. 
593.) It may be suggested, that “free fishery” 
originally meant merely a liberty or right of 
fishing created by express grant from the owner 
of the soil or water. Consequently, such a right, 
if granted by the crown, would give the right of 
fishing in a public river to the exclusion of all 
private persons (though not necessarily to the 
exclusion of the crown), while, if granted by 
.he owner of a several fishery, it would give the 
right of fishing in his water to the exclusion of 
ail persons except himself. In other words, it 
would create the right of fishing in common 
with him. (This view is confirmed by Seymour 
v, Courtenay, 5 Burr. 2814, where the three kinds 
of fisheries, “ several fishery ” “ free fishery,” and 
“ common of fishery,” are distinguished.) The 
term “ common of fishery,” having been already 
appropriated to denote the right of the tenants 
of a manor to fish in the lord’s waters in com¬ 
mon with him, (supra, \ 7,) the term “free 
fishery ” would conveniently be used to denote 
any other right of fishing in common with the 
owner of the water; so that, according to this 
view, a free fishery and a common of fishery in 
private waters, both confer the right of fishing 


in common with the owner of the soil, and only 
differ in their origin. Co. Litt. 122 a. 

$ 9. In American law, the word 

“ fishery ” is of little importance. In some 
of the States the right to fish in navigable 
rivers, whether they contain tide-water or 
fresh water, i. e. whether the tide ebbs and 
flows in them or not, is held to be vested 
in the State and open to all the world 
(3 Ired. (N. C.) 277; 2 Binn. (Pa.) 475; 1 
McCord (S. C.) 580), while in others, the 
common law rule prevails, viz., that the 
riparian proprietors have an exclusive 
right to fish in the rivers wherein the tide 
does not ebb and flow, even though navi¬ 
gable. (5 Day (Conn.) 72 ; 20 Johns. (N. Y.) 
90; 62 Barb. (N. Y.) 237; 1 Pick. (Mass.) 
180; 3 N. H. 321.) In some States, also, 
private fisheries are under legislative con¬ 
trol, notably, Maine and Massachusetts. 
Fishing on the high seas, i. e . at least one 
marine league off shore, is common to all 
the world, and treaties respecting such 
fisheries are frequent between nations. 

Fishery, (ejectment will not lie for). 8 
Mod. 275, 277! 

-(in a lease and release). 4 Ham. & 

C. 485, 496. 

- (in navigable waters, right of is com¬ 
mon). 5 Dav (Conn.) 22; 1 Conn. 382; 3 
Wheel. Am. C. L. 523; 5 Id . 414. 

-(right of). 4 Pick. (Mass.) 145; Ang. 

AA T aterc., $ 61. 

Fishery, free, (not an exclusive fishery). 
7 Pick. (Mass.) 79. 

FISHERY LAWS.— A series of statutes 
passed in England, for the regulation of fishing, 
especially to prevent the destruction of fish dur¬ 
ing the breeding season, and of small fish, spawn, 
&c., and the employment of improper modes of. 
taking fish, (3 Stepli. Com. 1G5, where the 
principal acts up to 1873 are enumerated. To 
these may be added the Fisheries (Oyster, Crab 
and Lobster) Act, 1877 , Fisheries (Dynamite) 
Act, 1877; Freshwater Fisheries Act, 1878; 
Salmon Fishery Act, 1879.) Statutes having 
the same ends in view have been passed in 
many if not all of the States. See Game Laws. 

FISHGARTH.—A dam or weir in a river 
for taking fish.— Cowell. 

, Fishing, (right of, is a common right). 5 
Day (Conn.) 72. 

-(right of, is not an easement). 4 Vr. 

(N. J.) 223. 

Fishing mill dam, (in fishery act). L. R. 
3 Q. B. 30. 

Fishing place, (in a will). 1 AYhart. (Pa.) 124. 

FISK..—In the Scotch law, the right of the 
crown to the movable estate of a person pro¬ 
nounced a rebel.— Bell Diet . 
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PISTUCA, or FESTUCA.— In old 
English law, the rod or wand, by the delivery 
of which the property in land was formerly 
transferred in making a feoffment. Called, also, 
bacuium , virga and fastis. — Spel. Gloss. 

Fit out and arm, (in a statute). 2 Dali. 
(U. 8.) 321. 

Fitted out, (what is being). 9 Wheat. (U. 
S.) 409, 413; 12 Id. 460, 472. 

Fitting up the premises, (in a lease). 119 
Mass. 439, 446. 

FITZ.—A son. It is used in law and geneal¬ 
ogy ; as Fitzherbert , the son of Herbert; Fitz- 
jtimes, the son of James; Fitzroy , the son of the 
king. It was originally applied to illegitimate 
children.— Wharton. 

FITZHERBERT. —Anthony Fitzher¬ 
bert, the author of the Grand Abridgment, 
a species of digest of the law (see Digest, 
§ 2,) and of the New Natura Brevium , was 
a serjeant-at-law, and afterwards a judge 
of the common pleas, during Henry VIII.'s 
reign. He also wrote a work on justices 
of the peace.— Reeves ; Foss. 

FIVE MILE ACT.—An act of parliament 
passed in 1665, against nonconformists, whereby 
ministers of that body were prohibited from 
coining within live miles of any corporate town, 
or place where they had preached or lectured.— 
Brown. 

Fix compensation of officers, (in State 
constitution), 18 Ohio St. 9, 21. 

Fixed bail, (what is). 4 Bos. & P. 67, 68. 

Fixed engine, (in salmon fishing act). L. 
R. 6 Q, B. 561. 

Fixed furniture, (in a will). 2 Ad. & E. 
37, 41. 

Fixed machinery, (in a deed). 36 Conn. 
87, 88. 


^I^ING BAIL. —Rendering absolute 
the liability of special bail. 

FIXTURES. —Personal chattels an¬ 
nexed to land, i. e. fastened to or connected 
with it* The general rule is, that if the 
owner or occupier of land annexes any¬ 
thing to the freehold,, it becomes part of 
the freehold, so that the ownership of the 
chatlel passes with the ownership of the 
freehold.f Thus, if A. sets up fixtures on 
his land, and then mortgages the land to 
B., and afterwards becomes bankrupt, the 
fixtures pass with the freehold to B., 
although all the other chattels belonging 
to A. pass to his trustee in bankruptcy. 
(Holland v. Hodgson, L. R. 7 C. P. 328; 
Horn v. Baker, 2 Sm. Lead. Css. 205.) 
For the same reason no fixture can be 
taken in distress for rent. Woodf. Land. 
& T. 398. 

\ 2. If the rule that fixtures form part 
of the freehold were invariable, it would 
have the effect of entitling every heir, dev¬ 
isee and reversioner of land to the fixtures 
left on the land by the ancestor, testater or 
tenant for life, instead of their passing to 
his personal representatives with his other 
chattels; it would also entitle every free¬ 
holder to all the fixtures set up by his 
tenants; but it is relaxed in certain cases, 
especially as between landlord and tenant. 

£ 3. Hence, fixtures are divided into two 
classes: (1) Landlord’s fixtures, or those 
which belong to the landlord; and (2) 
tenant’s fixtures, or those which belong to 
and may be removed by the tenant at any 


*As to fixtures generally, see Elwes v. Mawe, 
3 East 38; 2 Sm. Lead. Cas. 162; Horn v. 
Baker, 9 East 215; 2 Smith 205; Amos & F. 
Fixt.; Chit. Cont. 326 et seg.; Woodf. Land. & 
T. 581 et seg.; 2 Sm. Lead. Cas. 182. “The 
term fixtures is also sometimes applied to things 
expressly to denote that they cannot legally be 
removed. . . . Thus it has been said that an 
article shall fall in with the lease to the land¬ 
lord, or descend to the heir with the inheritance, 
because it is a fixture. There is, however, 
another sense in which the term fixtures is very 
frequently used, and which it is thought expedi¬ 
ent to adopt in the following treatise, viz., as 
denoting those chattels which have been annexed 
to land and which may be afterwards severed and 
removed by the party who lias annexed them, or 
his personal representative, against the will of 
owner of the freehold.” (Amos & F. 1.) This 
definition lias been judicially approved (Hallen 
v. Runder, 1 Cromp. M. & R. 266); but is never¬ 
theless incorrect. ( See 2 Sm. Lead. Cas. 182.) 


Fixtures are things fixed to land—some are re¬ 
movable, some not. When we speak of a chat¬ 
tel passing to the heir because it is a fixture, we 
mean that it is an irremovable fixture; when 
we speak of a tenant’s fixture, we mean that it 
is removable. 

f Co. Litt. 53 a; Chit. Cont. 327 ; Amos & F. 
Fixt. 9. “ Whether a machine or other article 

has been so fixed and attached to the freehold as 
to become parcel of it, is a question of fact de¬ 
pending on the circumstances of each case, and 
principally on two circumstances: first, the mode 
of annexation to the soil or fabric of the house, 
and the extent to which it is united to them ; 
whether it can easily be removed integi’e, salvi et 
commodi , or not, without injury to itself or the 
fabric of the building; secondly, or the object 
and purpose of the annexation, whether it was 
for the permanent and substantial improvement 
of the dwelling ... or merely for a temporary 
purpose, or the more complete enjoyment and 
use of it as a chattel” Woodf Lan 1. & T. 584. 
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time during his tenancy. Tenant’s fix¬ 
tures again are divisible according to their 
nature into { a ) trade fixtures, being arti¬ 
cles erected by the tenant solely for the 
purposes of trade or manufacture, such as 
engines, cisterns, plants and trees planted 
by nurserymen, Ac., (Chit. Cont. 329, 332,) 
and [b] ornamental fixtures, or articles put 
up for domestic use or ornament, such as 
hook-cases, marble chimney-pieces, &c. Id. 
329, 331. 

I 4. Agricultural fixtures, or those 
erected by a tenant for agricultural pur¬ 
poses, are subject to special rules and 
statutory provisions, the general rule (in 
the absence of a special agreement) being 
that he is entitled to remove such fixtures, 
on giving notice to his landlord, unless the 
latter elects to purchase them. 

\ 5. The cases, both English and Amer¬ 
ican, upon the subject of fixtures, are so 
thoroughly in conflict that any attempt to 
reconcile them, or to draw from them any 
rules of genera] application as to what 
articles are or are not fixtures, as between 
heir and executor, landlord and tenant, or 
mortgagor and mortgagee, would be of 
more than doubtful success, and is cer¬ 
tainly not within the scope of the present 
work. The cases, however, have been 
carefully examined for matters of defini¬ 
tion, and the references given below will 
lead to the ascertainment of the rules 
which obtain in the different jurisdictions. 

Fixtures, (defined). 14 Cal. 59; 8 Iowa 544, 
551; 3 Nev. 82; 66 N. Y. 489; 1 Ohio St. 511. 
524; 30 Pa. St. 185. 189; 1 Chit. Gen. Pr. 161 ; 
2 Steph. Com. 236. 

-(whai are). 9 Conn. 63; 18 Ind. 231; 

21 Iowa 176; 10 Kan. 314; 8 Mass. 411; 4 
Mete. (Mass.) 306; 3 Neb. 131; 7 Nev. 37; 41 
N. H. 503; 11 Barb. (N. Y.) 43 ; 25 Id. 484; 35 
Jd. 58; 51 Id. 45 ; 4 Daly (N. Y.) 359 ; 1 Hill 
(N. Y.) 176; 2 Id. 142; 20 N. Y. 341; 22 Ohio 
St. 563 ; 17 Vt. 403, 409 ; Arab. 113 ; 3 Atk. 13, 
lo ; 1 Barn. & Ad. 161; 2 Bam. & Aid. 165; 6 
Bing. 437; 2 East 88; 4Esp.33; 1 McClel.217; 
1 P. Wm.s. 94 ; 1 Salk. 368, n.; 1 Chit. Gen. Pr. 
94. 

- < what are not). 5 Day (Conn.) 464, 

467 ; 16 III. 421; 35 Ind. 387 ; 7 Mass. 432; 15 
Id. 159 ; 4 Pick. (Mass.) 310; 8 Sra.&M. (Miss.) 
444; 32 Mo. 206; 6 Nev. 244; 4 Abb. (N. Y.) 
App. Dec. 55 ; 10 Barb. (N. Y.) 157 ; 47 Id. 104; 
7 Cow. (N.Y.) 319; 1 Den. (N.Y.) 91; 6 Johns. 
(N. Y.) 5; 20 Id. 29; 20 Wend. (N. Y.) 636: 
17 Serg. & R. (P a .) 413; 3 Watts (Pa.) 140; 2 
R. I. 15; 3 McCord (S. C.) 553 ; 5 Wheel. Am. 
C. L. 422; 1 Atk. 477 ; 1 Bam. & Ad. 394; 2 
Brod. & B. 54; 3 East 38; 3 Esp. 11; 1 Cro.374; 


2 Dowl. A Ry. 1; 4 Moo. 281, 288; Love. Wills 
31. 

Fixtures, (tests to determine). 35 Conn. 88, 
j 93; 42 Miss. 71, 732; 43 Id. 349; 9 C. E. >r. 

; (N. J.) 260; 10 Barb. (N. Y.) 496; 48 N. Y. 

! 278 ; 62 Pa. St. 28 ; 2 Watts & S. (Pa.) 116 ; 28 
Vt. 428 ; 26 Gratt. (Va.) 752. 

-- (between vendor and vendee of land). 

6 Cow. (N. Y.) 665. 

-(made by mortgagor). 12 N.Y. 170* 

- (when included in mortgage). 2 E. D. 

Smith (N. Y.) 474; 3 Edw. (N. Y.) 246. 

-(when pass bv conveyance of the fee). 

1 Bail. (S. C.) 540; 2 Barn. & C. 76. 

- (when cannot be taken under a fieri 

facias). 5 Barn. & Aid. 625, 826. 

-(when removable by the tenant). 2 

Pet. (U. S.) 137; 9 Vr. (N. J.) 457 ; 1 Whart. 
(Pa.) 91; Harr. & W. 283 ; 5 Com. Dig. 559; 7 
Id. 725. 

-(in a declaration). 5 Mees. & W. 175. 

-(included under “goods, chattels and 

effects” in a declaration). 4 Barn. & Ahl. 206. 

-(in an agreement). 1 Cromp. M. & R. 

266. 

Fixtures and fixed furniture, (in a will). 
6 Car. & P. 658. 

FLACO.—A place covered with standing 
water. 

FLAG.— 

I 1. A national standard on which are 
certain emblems; an ensign; a banner. 
It is carried by soldiers, ships, &c., and 
commonly displayed at forts and many 
other suitable places. Each civilized 
nation has its own particular flag. 

£ 2. Of the United States.— The act 
of congress of April 4th, 1818, (Rev. Slat. 
££ 1791, 1792,) provides that the flag of the 
United States shall be thirteen horizontal 
stripes, alternate red and wdiite; and that 
the union of the flag shall be thirty-seven 
(in the original act twenty) stars, white in 
a blue field; and that, on the admission 
of each new State into the union, one star 
shall be added to the union, such addition 
to take effect on the fourth day of July 
then next succeeding the admission of 
such new State. 

Flag captain, (defined). 12 Mass. 173, 175. 

FLAG, DUTY OF THE.—The act of 
saluting the British flag, formerly exacted as an 
acknowledgment of England’s supremacy over 
the British seas. The custom has long fallen 
into disuse, and is not likely to be revived. 

FLAGRANS.—Raging; burning; in ac¬ 
tual perpetration. Thus, fiagrans helium, a war 
raging; jlngran* crimen, a crime, the commission 
i of which is going on efr has just ceased. 
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FLAGRANT NECESSITY. — A 

case of urgency rendering lawful an other¬ 
wise illegal act, as an assault to remove a 
man from impending danger. 

FLAGRANTE DELICTO. — In the 
very act of co mm itting the crime. 4 Bl. Com. 
307. 

Flat, (as applied to shallow water, defined). 
34 Conn. 370, 376; Id. 421, 424. 

Flats, (in a deed). 8 Watts & S. (Pa.) 436. 
442. 

-(synonymous with “shore”). 6 Mass. 

435, 439. 

-(not synonymous with “ swamp”). 2 

Whart. (Pa.) 508, 538. 

FLAVIANU M JUS.—A treatise con¬ 
taining the forms of actions in the Roman law, 
named after its author, Cneus Flavius. 

FLECTA.—A feathered or fleet arrow.— 
Cowell. 

FLEDWITE, or FLIGHTWITE.—A 

discharge from amercements, w r here a person 
having been a fugitive came to the peace of the 
king, of his own accord, or with license. - 

Fleeing from justice, (what is). 48 Mo. 
240. 

what is not). 4 Day (Conn.) 121. 
in a statute). 3 Dill. (U. S.) 381; 19 
Int. Rev. Rec. 18. 

- (in United States constitution). 13 So. 

Car. 74. 

FLEET. —(1) A place where the tide flows, 
a creek, or inlet of water, hence Northfleet, 
Purfleet; (2) a company of ships or navy; (3) a 
prison in London (so called from a river or ditch 
formerly in its vicinity), now abolished by 5 and 
6 Viet. c. 22. 

FLEET-BOOKS. —The books of the old 
Fleet prison are not, it is said, admissible in 
evidence to prove a marriage, for they are not 
made under public authority. But perhaps on 
a question of pedigree, they are evidence to 
show the name by which a woman passed when 
she was married there. These books are now 
deposited in the office of the registrar-general, 
pursuant to the Act of 3 and 4 Viet. c. 92, \\ 6, 
20. They contain the original entries of mar¬ 
riages solemnized in the Fleet prison from 1686 
to 1754. Tayl. Ev. \ 1430. 

FLEM. —An outlaw ; a fugitive. 

FLEMENE FRIT—FLEMENES 
FRINTHE—FLYMENA FRYNTHE.- 

The reception or relief of a fugitive or outlaw. 
— Jacob. 

FLEMESWITE. —The possession of the 
goods of fugitives. Fleta lib. 1, cxlvii. 

FLET. —House; home.— Cowell. 


FLETA is the name given to a Cbm- 
mentarius Juris Anglicani, composed by an 
unknown writer during the reign of Ed¬ 
ward I. The title is derived from the 
boojc having been written during the au¬ 
thor’s confinement in the Fleet prison. 
He appears to have derived his materials 
from Bracton and Glanville (q. r.) 

FLETWIT, or FLITWIT.-See Fled- 

WITE. 

FLICHWTTE. —A fine on account of brawls 
and quarrels.— Spel. Gloss. 

FLIGHT .—In criminal law, flight is 
the act of one under accusation, who 
evades the law by voluntarily withdraw¬ 
ing himself. It is presumptive evidence 
of guilt. See Extradition; Fugitives 
from Justice. 

FLOAT. — In American land law, 
especially in the Western States, a certifi¬ 
cate authorizing the entry, by the holder, 
of a certain quantity of land (q. v.) 20 

How. (U. S.) 501, 504. 

Floatable stream, (defined). 2 Mich. 519. 

FLOATING. — See Security. 

Floating debt, (defined). 71 N. Y. 371, 
374. 

- (in a statute). 23 Hun (N. Y.) 59. 

FLODEMARK. — High-water mark ; 
flood-mark.— Blount . 

FLOOR — 

§ 1. In England, the floor of a court is that 
part between the judge's bench and the front 
row of counsel. Litigants appearing in person, 
in the High Court or Court of Appeal, are sup¬ 
posed to address the court from the floor. 

\ 2. In parliamentary practice, that 
member of a public body in session whose 
right it is to speak, i. e. who has been recog¬ 
nized by the chairman, or other person 
presiding at the time, is said to “ have the 
floorin other words, to be entitled to 
address the meeting in preference to any 
other member. 

Floor, (in a policy of insurance). 10 Bosw. 
(N. Y.) 428. 

Floor cloth canvas, (synonymous with 
“oil-cloth foundations”). 1 Otto (U. S.) 362. 

FLORIN.— A coin originally made at Flor¬ 
ence, now of the value of about two English 
shillings. 
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FLOTAGES.—(1) Such things ns by acoi- 
ient swim on the top of great rivers or the sea. 
— Courll. (2) A commission paid to water bail- 
itVs.— Cun. Diet. 

FLOTSAM.— See Jetsam, Flotsam and 
Ligax. 

Flotsam, (defined). 1 Bl. Com. 292. 

- (distinguished from “jetsam” and 

“ligan’M. 5 Co. 100. 

FLOUDE-MARKB. — Same as flode- 1 
mark {q. r.) 

Flowing lands, (meaning of). 2 Gray 
(Mass.) 232, 235. 

F’LuCTUS, — Flood; flood-tide. Bract. 
255. 

FLUMEN.—(1) A river ^ (2) flood, flood- 
tide; (3) an easement giving the right of turn¬ 
ing rain water upon the land of another. 

Fl uxni na et portus publica sunt, 
ideoque jus piscandi omnibus com¬ 
mune est : Rivers and ports are public, 
therefore the right of fishing is common to all. 

FLUVIUS.—A river; a public river; 
flood ; flood-tide. 

FLY FOR IT.—On a criminal trial in 
former times, it was usual, after a verdict of not 
guilty, to inquire also, “ Did he fly for it ?” 
This viractice was abolished by the 7 and 8 Geo. 
IV. \ 5. 

FLYMA.-A runaway; fugitive; an out¬ 
law ; one escaped from justice, or who has no 
“ hlaford.”— Anc. Inst. Eng. 

FLYMAN-FRYMTH.-The offence of 
harboring a fugitive, the penalty attached to 
which was one of the rights of the crown.— Anc. 
fnst. Eng. 

FOCAGE. —Housebote ; firebote.— Cowell. 

FOCAIjE.—F irewood.— Cowell. 

FODDER.—(1) Food for horses or cattle; 
(2) among the Feudists, a prerogative of the 
prince to be provided with corn, <&c., for his 
horses by his subjects in his wars. 

Fodder for cattle, (in a statute). Wilberf. 
Stat. L. 237. 

FODERTORIUM.—Provisions to be paid 
by custom to the royal purveyors.— Cowell. 

FCEDTJS.—A league or compact; a treaty. 

FCEMINA VIRO CO-OPERTA.—A 
married woman. 

FceminaB non sunt capaces de pub- 
licis offleiis (Jenk. Cent. 237): Women are 
not admissible to public offices. But a woman 


may be elected to the office of sexton, (Olive v. 
Ingram, 7 Mod. 263,) or governor of a work- 
house, and act by deputy, (Anon., 2 Lord Raym. 
1014,) or an overseer. (Rex v. Stubbs, 2 T. R. 
395.) A woman is not, however, entitled to vote 
at elections for members of parliament. (Charl¬ 
ton v. Lings, L. R. 4 C. P. 374; 38 L. J. C. P. 
25.) She may be elected to a school board con¬ 
stituted under the Elementary Education Act, 
1870. 

FCENERATION.—The act of putting out 
money to usury. 

FCENUS NAUTICUM.-Maritime in¬ 
terest. A contract for the repayment of money 
borrowed, not on the ship and goods only, but 
on the mere hazard of the voyage itself, with a 
condition to be repaid with extraordinary inter¬ 
est, See Bottomry ; Respondentia. 

Fcenus nauticum, (defined). 2 Bl. Com 
458. 

FCESA.—Grass; herbage. Mon. Ang. tom. 
2, p. 506. 

FCETICIDE.—Criminal abortion. It 
mav be said of all the means resorted to 
in order to effect this abominable crime, 
that they are uncertain in their operation 
upon the foetus, that they always endanger 
the life of the mother, and that they some¬ 
times destroy the mother without affecting 
the foetus. See Abortion ; Infanticide. 

FCETUS.—A babe in the womb. 

FOG AGE.—Fog, or rank after-grass, not 
eaten in summer.— Cowell. 

FOINESUN.—The fawning time of deer.— 

Spel. Gloss. 

FOITERERS.— V agabonds.—• Blount. 

FOLC-GEMOTE. —See Folc-mote. 

FOLC-LAND.—The land of the folk or 
people. It was the property of the community. 
It might be occupied in common or possessed in 
severalty; and, in the latter case, it was prob¬ 
ably parcelled out to individuals in the folc - 
gemote or court of the district, and the grant 
sanctioned by the freemen who were there pres¬ 
ent. But, while it continued to be folc-land, it 
could not be alienated in perpetuity; and, there¬ 
fore, on the expiration of the term for which it 
had been granted, it reverted to the community, 
and was again distributed by the same authority. 
Spelman describee folc-land as terra popularis 
quoc jure communi possidetur—sine scrip to. ( Gloss, 
v. Folc-land). In another place he distinguishes 
it accurately from bocland: Prcedia Saxones 
duplici titulo possidebant , vel scripti auctoritatc } 
quod bocland vocabant t vel populi testimonio, quod 
lolcland dixere. (Id. v. Boofcnd.)— Wharton. 
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POLO-MOTE, FOLC-GEMOTE, or 
FOLK-MOTE. —A general assembly of the 
people to consider of and order matters concern¬ 
ing the commonwealth; also any kind of popu¬ 
lar or public meeting.— SpcL Gloss.; Termes de 
la Ley. 

FOLC-RIGHT, or FOLK-RIGHT.— 

The jus commune, ox common law, mentioned in 
the laws of King Edward the Elder, declaring 
the same equal right, law or justice to be due to 
persons of all degrees. 

FOLDAGE.— 

\ 1. A privilege possessed in some places by 
the lord of a manor, and consists in the right of 
having his tenant’s sheep to feed on his fields, j 
so as to manure the land, in return for which 
the lord provides a fi Id for the sheep. It is a 
seignorial right (q. v.) 

\ 2. The name of foldage is also given in 
parts of Norfolk to the customary fee paid to the 
lord for exemption at certain times from this 
duty. Elt. Com. 45, 4*3. 

FOLDCOIJRSE.—This word means (1) in 
its proper sense, the right which the lords of some 
manors have of feeding a certain number of sheep 

the lands of their tenants during certain times 
of the year. (Elt. Com. 44.) It seems that 
such a right is not strictly a right of common, 
although frequently so called, (2 Wins. Saund. 
727 ; Spooner v . Day, Cro. Car. 432,) hut a scign- 
orial right reserved by the lord of the manor over 
his tenant's lands. (Elt. Com.45.) “ Foldcourse” 
also means (2) land subject to a right of fold- 
course, or the same thing as a sheepwalk (q. v.) 
(Co. Litt. 6a, n. (1)); and (3) the right of a 
tenant of a manor to pasture sheep on the land 
of the lord ; such a right is a common appurte¬ 
nant. Robinson v. Duleep Singh, 11 Ch. D. 798. 
See Foldage; Common, \\ 4-10. 

FOLGARII.— Menial servants ; followers. 
— Bract. 

FOLGERE. —A freeman, who has no Aouse 
or dwelling of his own, but is the follower or 
retainer of another ( heorth/oest ), for whom he 
performs certain predial services.— Anc. Inst. 
Eng. 

FOLGOTH. —Official dignity. 

FOLIO (abbreviated foL). —(1) A cer¬ 
tain number of words; in conveyances, 
&c., amounting in England, to seventy- 
two, and in parliamentary proceedings to 
ninety. In most of the States a folio is 
one hundred words, counting figures as 
words, but formerly it was seventy-two in 
New York (2 Rev. L. 1813,15); (2) in print¬ 
ing, the figure at the top or bottom of a 
page; (3) the largest size of a book. Most 
of the old black-letter books are folios. 

Folio, (is one hundred words). 38 Mich. 

639, 640. 


FOLK-LAND. —See Folc-land. 

Following, preceding, (in a statute). 15 
Ind. 112. 

Food and raiment, (in a will). 2 Dana 
(Ky.) 384, 385. 


FOOT OF A FINE.—Nee Fine, § 9. 

FOOTGELD.—An amercement for nol ex- 
peditating or cutting out the balls of dogs' feet 
in the forest. Manw. pt. i. p. 86. 

For, (as meaning “in front of," “in place of"). 
37 Wis. 265, 268. “ 

- (as meaning “ on account of," “by rea¬ 
son of," “because of," &c.) 31 N. Y. 103. 

- (in an agreement). 12 Mod. 455, 462. 

-(in contracts, imports condition pre¬ 
cedent). Hob. 41 ; 5 Mail. & Sel. 187. 

- (when inserted in statute by judicial 

construction). 25 Minn. 522. 

For and in consideration of, (in a deed). 

7 Vt. 522. 

For and on account of, (in a declaration). 
2 Dowl. & L. 410. 

--— (in a plea). 6 Dowl. & L. 149. 

For and on the part and behalf of, (in 
a bond). 5 East 148. 

For cause, (in city charter concerning re¬ 
moval of officer). 19 Hun (N. Y.) 441, 448. 

For collection, (in a receipt). 8 Allen 
(Mass.) 189, 192. 

- (in indorsement of note). 21 Minn. 

385; 23 Id. 263. 

For default of such issue, (in a will). L. 
R. 7 Ex. 339; 8 Id. 160. ^ 

For her own use, (in a deed). 1 Desaus. 
(S. C.) 348. 

For her own use and at her own dis¬ 
posal, (in a will). 1 Chit. Gen. Pr. 61. 

For her own use and benefit, (in a will). 

5 Madd. 491; 2 Chit. Gen. Pr. 20 (App.) 

For himself, (in an agreement). 4 T. R. 
761, 765. 

For the purpose of sale, (equivalent to 
“with the intent to sell"). 97 Mass. 567, 570. 

For the use of said company, (in a deed). 
107 Mass. 290, 324. 

FOR THAT—FOR THAT WHERE¬ 
AS.—Introductory words in pleading. See 
Hamm. N. P. 9. 

For that whereas, (in a declaration). 2 
Mass. 358; 4 Wheel. Am. C. L. 205. 

For the benefit of his wife and chil¬ 
dren, (in life policy). 66 Me. 517 ; 22 Am. 

Rep. 588. s , . 11 a ’ 

For the future, (in a decree). 14 V to. 

324, 339 * . x W 

For the land, (in a covenant), lo Mnp>. 

5°°, 503. . . oTfc . 

For the time being, (in a charter). 2 Dowi. 

6 Ry. 761, 770; 4 East 17, 26. 

For value received, (in a deed). 18 J ohns. 

(N. Y.) 60. 

-- (in a promissory note). 5 Bara. <x C. 

501; 8 Dowl. & Ry. 163. 
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FOR WHOM IT MAT CON¬ 
CERN.— A general clause inserted in 
policies of marine and fire insurance, in 
order to cover the insurable interests of 
persons other than the party named as the 
insured. 1 Philh Ins. 152. 


For whom it may concern, (in a policy of 
insurance). 1 Pet. (U. S.) 151, 160; 2 Mass. 1, 
12; 16 Am. Dee. 323 n. 

FORAGE. —Hay and straw for horses, par* 
tioularly in the army.— Jacob . 

FORAGIUM. —Straw when the corn is 
threshed out. — Cowell. 


FORATHE.—In forest law, one who could 
make oath, i. e. bear witness for another.— 
Ci well; Spel. Gloss. 


FQRBAT iKA.—In old records, a balk or 
ridge of land lying forward or next to the high¬ 
way. 

FORB ANNITTJS.—A pirate; an outlaw. 

FORBARRE.—To deprive one of a thing 
forev e r .—Co well. 

FORBATUDUS.—The aggressor slain in 
combat.— Jacob. 

Forbear, (agreement to, when a good con¬ 
sideration). 6 Conn. 81; 2 Root (Coon.) 138; 2 
Einn. (Pa.) 506; 1 Cro. 455;, 1 Ld. Kaym. 368. 

Forbear and giye day of payment, (in a 
declaration). 4 East 455. 


FORBEARANCE. —Abstaining from, 
or delaying the enforcement of a right; 
indulgence of a debtor by his creditor. 
Forbearance is a good consideration to 
support a simple contract, provided that 
(like other considerations) it move from 
the plaintiff at the request of the defendant. 
In general jurisprudence, “ forbearance ” 
is commonly used in contradistinction to 
“ act.” 


Forbearance, (defined) 
232. 


Minor (Ala.) 209, 


(when a good consideration to support 
a contract). 2 Bibb (Ky.) 25, 30; 4 Greenl. 

’ 4 J ° hns ‘ (N ' Y ) 237 : 5 Rawle (Pa.) 
3 Watts (Pa.) 213; 2 Wheel. Am. C. L. 
209 ; 3 Id. 356; Cro. Jac. 47, 273, 396, 683; 1 
Rol. Abr. 23. 


— (how pleaded). Cro. Jac. 110. 

— (in a declaration). 7 Conn. 523. 

— (in usury act). 3 N. Y. 344, 355. 


is committed, which of itself alone is 
criminal; or implied, as in every trespass, 
rescous, or disseisin. All force is contrary 
to law. It is, therefore, lawful to repel 
force by force ; quod alias bonum et justum 
est } si per vim vel fraudem petatur , malum et 
injustum est : That which is otherwise 
good and just, if it be obtained by force or 
fraud, is had and unjust. 3 Co. 78. 

\ 2. Validity ; binding effect. Thus, we 
say a law is “ in force ” when it is not 
repealed and can be enforced. 

Force, (defined). 39 Me. 322, 324; 18 Am, 
Dec. 141 n. 

-(injuries by). 3 Steph. Com. 364. 

FORCE AND ARMS. — Latin: vielarmu. 

Words usually inserted in an indictment, 
though not absolutely necessary. They were 
also formerly inserted in every declaration for 
trespass, but are now unnecessary. 

FORCE AND FEAR, called also 
“ vi vietuque” means that any contract or 
act extorted under the pressure of force 
(vis) or under the influence of fear (metus), 
is voidable on that ground, provided, of 
course, that the force or the fear was such 
as influenced the party.— Brown. 

Force, compel and, (in an indictment). 1 
Car. & P. 301. 

Force of laws and acts aforesaid, (in a 
declaration). 9 Pick. (Mass.) 162. 

Force of the statute, (in a declaration), 
5 Pick. (Mass.) 168. 

FORCE MAJEURE.—In insurance law. 
irresistible force. 

FORCED HEIRS. — A term used in 
Louisiana to denote those persons whom 
the testator or donor cannot deprive of 
the portion of his estate reserved for them 
by law, except in cases where he has a just 
cause to disinherit them. (La. Civ. Code, 
Art. 1482.)— Bouvier. 

Forced sale, (defined). 15 Fla. 336; 6 
Tex. 110. 

-(not synonymous with “sale on exe¬ 
cution ”). 33 Cal. 266, 276. 

FORCES. —The military and naval 
services of the country. 


FORCE.— 

2 1. Unlawful violence. It is either 
timple, as entering upon another’s posses¬ 
sion, without doing any other unlawful 
act ; compound, when some other violence 


FOEOHBAPU M.—Prae-emption, fore¬ 
stalling the market.— Jacob . 

FORCIBLE DETAINER.—The of¬ 
fence committed by a person, who, having 
wrongfully entered upon any lands or 
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tenements, detains them with violence or 
threats, i. e. in the same manner as would 
render an entry upon them for the pur* 
pose of taking possession a forcible entry 
(q . v.) Steph. Cr. Dig. 47 ; 1 Russ. Cr. 410. 

Forcible detainer, (defined). 4 Com. Dig. 
355. 

FORCIBLE ENTRY.— The offence 
of entering upon any lands or tenements 
in a violent manner in order to take pos¬ 
session thereof, whether the violence con¬ 
sists in actual force applied to any other 
person, or in threats, or in breaking open 
any house, or in collecting together an 
unusual number of persons for the pur¬ 
pose of making such entry. In England, 
forcible entry is a misdemeanor, (Steph. Cr. 
Dig. 46; 1 Russ. Cr. 404 et seq. ; Lows v . 
Telford, 1 App. Cas. 414;) a summary 
remedy by justices of the peace is also 
available. (Woodf. Land.&T. 795.) In the 
United States a civil remedy for obtaining 
restitution of the lands, is provided by the 
statutes of the several States, and the 
offence is also punishable criminally. 

Forcible entry, (defined). 5 Cal. 156, 157 ; 
4 Com. Dig. 352. 

-(what is). 1 Ashm. (Pa.) 140; 18 Am. 

Dec. 138, 139, ?i., 140, n ., 144, 146, n ., 147, n.,' 
663; 5 Wheel. Am. C. L. 428. 

-- (how committed). 38 Cal. 676. 

Forcible entry and detainer, (what is). 
2 Car. & P. 17 ; 9 Cal. 46 ; 2 Greene-(Iowa) 201; 
10 Mass. 403*; 6 Halst. (N. J.) 313; 7 Id . 186, 
226. 

Forcibly, (in a statute). 2 Gall. (U. S.) 15, 
19. 

Forcibly broke and entered, (in a stat¬ 
ute). 115 Mass. 561. 

Forcibly ravishing, (in a statute). 50 
Barb. (N. Y.) 128, 131. 

Foreclosure, (in a promissory note). 7 
Allen (Mass.) 80, 85. 

Foreclosure decree, (effect of). 9 Cow. 
(N. Y.) 346. 

FORDA. —A ford or shallow in a river.— 

Cowell 

FORDAL. —A butt or headland, jutting out 
upon other land.— Cowell . 

FOR DA N N O.— A first assailant. — Spel. 
Gloss . 

FORECHEAPUM. — See Forcheapum. 

FORECLOSE—FORE CLOS¬ 
URE.— 

g 1. In England, and in a few of the 
States, when a mortgagor has failed to pay 
off the mortgage debt within the proper 


time, the mortgagee is entitled to bring an 
action asking that a day may be fixed on 
which the mortgagor is to pay off the debt, 
and that in default of payment on that 
day, he (the mortgagor) may be foreclosed 
of his equity of redemption, i . e. deprived 
or debarred of his right to redeem. The 
judgment fixes a place and time for pay* 
ment, generally six months from the date 
of the judgment, (Cox t\ Watson, 7 Ch. D. 
196,) and orders that the mortgagor be 
foreclosed if the debt is not paid on that 
day ; but the time is often extended. This 
is called a “ strict ” foreclosure, and the 
effect of it is to bar the mortgagor’s right 
or equity of redemption, and thus to vest 
the property absolutely in the mortgagee; 
and he cannot subsequently sue the mort¬ 
gagor for any deficiency of value, unless 
he gives the mortgagor a new right of re¬ 
demption. (Fish. Mort. 1057.) But even 
after an order of foreclosure absolute the 
court has a discretion to re-open the fore¬ 
closure within a reasonable time and allow 
the mortgagor to redeem. (Campbell v. 
Holyland, 7 Ch. D. 166.) Foreclosure ac¬ 
tions are now comparatively rare in Eng¬ 
lish practice, as the mortgagee’s remedy 
by sale, under the power of sale usually 
conferred on him, is in general more 
speedy and convenient. As to the deriva¬ 
tion of the word, compare Forjudge. See 
Day to Show Cause; Judgment; Mort¬ 
gage; Power. 

\ 2. In most of the States the prevalent 
method of foreclosure is by a bill in equity, 
or equitable action, by the mortgagee pray¬ 
ing for a sale of the mortgaged premises 
under the direction of an officer of the 
court, and the application of the proceeds 
to satisfy the mortgage and other incum¬ 
brances, if any, according to their priority. 
When such a sale is completed by the deed 
of the officer, the mortgagor’s title passes 
to the purchaser, and the court under 
whose decree the sale was made will en¬ 
force it, by compelling the mortgagor to 
surrender the possession to the purchaser, 

(see Writ of Possession,) whereas, after a 
decree for a strict foreclosure, a mortgagee 
who is out of possession is obliged to resort 
to ejectment to recover the possession. 

I 3. For other statutory methods of fore¬ 
closure provided by law in the several 



FOKEFAULT. 


(531) 


FOREIGN. 


States, sty 2 Washl). Real Prop. 261 n., and 
consult the statutes of any particular 
State. 

FOREFATJLT.—In the Scotch law, to 

forfeit; to lose. 

FOREGIFT. —A premium for a lease. 

FOREGOERS.—Roval purveyors. 26 
Edw. III. e. 5. 

FORE-HAND RENTS, or FINES.— 

A species of rent, the payment of which is gen¬ 
erally* stipulated for by a covenant in the lease. 
It is sometimes called a “ fore-gift” or “income,” 
but more commonly a “ fine.” It is a premium 
given by a lessee at the time of taking his lease, 
and has been considered as an improved rent. 
Wood!'. Land. & T. (10 edit.) 336-339. 

FOREIGN . — Latin: form, out of; Low- 
Latin : foraneiis ; Norman-French : foreyn. (Littre 
v. Forain; 1 Diez. 192.) 44 Foreign,” translated forinsecus 
by our early law writers, e . g . servitia forinseca , Ac., 
Bract. 36 a. 

In law, (1) that which is strange, extrin¬ 
sic, or irrelevant; (2) that which is out of 
a certain State, country, county, liberty, 
manor, jurisdiction, &c. “ Foreign matter 

triable in another county.” (PI. Cor. 154; 
Kitch. Courts 126.) “Foreign plea is a 
refusal of the judge as incompetent, be¬ 
cause the matter in hand is not within his 
precincts,” i. e . jurisdiction. (Kitch. 75; 
Termes de la Ley, s. v.; Britt. 22b.) Thus, 
in the law of divorce, “foreign” means 
anywhere out of the country or State, and 
“foreigner” means one who is not domi¬ 
ciled in the country. (Yelverton v. Yel- 
verton, 1 Swab. & T. 586.) As to foreign 
law, see Fact, \ 2. As to foreign judg¬ 
ments, see Judgment. As to foreign ser¬ 
vices, see Service. As to foreign bills of 
exchange, see Bill of Exchange, l 9. See, 
also, Denizen ; Foreign Attachment ; 
Forfeiture ; State. 

FOREIGN ANSWER.—In old English 
practice, an answer which was not triable in the 
county where it was made. (Stat. 15 Hen. VI. 
c. o.j— Blount. 

FOREIGN APPOSER. — See Apposer. 

FOREIGN ASSIGNMENT, — An 

assignment made in a foreign country, or 
in another State. 2 Kent Com. 405 et seq. 

FOREIGN ATTACHMENT.— 

\ 1. Etymology and history.—The citi¬ 
zen^ of London had a prompt remedy by arrest 
•gainst all persons within the city, whether they 
▼ere citizens or foreigners, (“foreigners from 


the liberties of the city,” i. e. persons not citi¬ 
zens,) but they had no personal control over 
foreigners out of the city, and it was to compel 
such persons to appear and find bail that the 
process of attachment was first used, hence it 
was called “attachment of foreigners’ goods,” or 
“ foreign attachment.” Brand. For. Att. 4. 

I 2. In English law.—By the custom of 
the city of London and the cities of Bristol, 
Exeter and Lancaster, (Brand. For. Att. 1; see 
Termes de la Ley, s. r. Foreign,) if an action 
of debt is brought in the Mayor’s Court, and 
the defendant makes default in appearing to 
the action, and it appears that he has nothing 
within the city whereby he may be summoned, 
the court may, on the plaintiff alleging that some 
person within the city has property belonging to 
the defendant in his possession, attach the prop¬ 
erty to compel the defendant to appear. The 
attachment is effected by warning the person in 
whose possession the property is, not to part with 
it without the further order of the court. This 
person is then called the garnishee. If the de¬ 
fendant still makes default in appearing, the 
garnishee is required to show cause why the 
plaintiff should not have execution of the prop¬ 
erty attached, and, in default of cause being 
shown, the plaintiff obtains execution, first giv¬ 
ing security to restore the property to the defend¬ 
ant if he should, within a year and a day, come 
into court and disprove the debt alleged in the 
action. (See Pledges to Restore ; Scire Fa¬ 
cias.) What the plaintiff receives by the exe¬ 
cution operates as a satisfaction (wholly or pro 
tanto) of the debt due to him from the defendant. 

\ 3. Where the property attached is money 
belonging to the defendant, the judgment is final, 
but in the case of goods the judgment is inter¬ 
locutory, and is called judgment of appraisement 
because it directs the goods to be appraised (L e . 
valued) by the seijeant at mace, in order that 
the defendant may be credited with their value, 
and when this is done final judgment is signed 
and execution issued. Brand. For. Att. 91. 

\ 4. Theoretically, the primary object of the 
process of foreign attachment is to compel the 
defendant to appear, and, therefore, if the 
defendant appears according to the custom, as 
by giving bail, paying money into court, &c 
( see Appearance,) the attachment is dissolved 
or at an end. In practice, however, the pro¬ 
ceeding by foreign attachment is used principally 
for the purpose of taking the defendant’s prop¬ 
erty in satisfaction of the debt. Hence, it has 
become usual to make the record in a proceeding 
by foreign attachment recite a number of steps 
which are purely fictitious, e. g. a return by the 
sheriff that the defendant has nothing within 
the city whereby lie may be summoned, a “ sol¬ 
emn calling” of the defendant, his default, &c., 
&c. “All this is recited in the record as occur¬ 
ring at one and the same court. No specific time 
is necessary to elapse, but immediately the 
action is entered and the plaintiff makes a satis¬ 
factory affidavit of his debt, he is at liberty to 
issue the attachment” (Id. 9), which is a com¬ 
mand of the court to the sheriff to attach the 
property. The sheriff accordingly serves on the 
garnishee an “ attachment paper,” or notice not 
to part with the property. After the fictitious 
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* solemn calling ” of the defendant and his four 
successive defaults, (for, as the proceedings to 
obtain execution are founded on the defendant’s 
supposed default in appearing, it is necessary to 
allege his default, although it has not actually 
taken place,) a scire facias is issued to warn the 
garnisheee to appear and show cause why the 
plaintiff should not have execution of the prop¬ 
erty attached, and if no cause is shown, or if 
cause is shown but judgment is given for the 
plaintiff, he obtains execution of the property. 
{See, as to the custom generally, Brand. For. 
Att.; Turbill’s Case, 1 Wms. Saund. 87 ; Mayor 
of London v. Cox, L. R. 2 H. L. 239.) In a 
recent case, (London Joint Stock Bank v. Mayor 
of London, 5 C. P. D. 494. See y also , Mayor of 
London v. London Joint Stock Bank, 6 App. 
Cas. 393,) however, where it appeared that the 
usual practice of inserting fictitious statements 
in the record had been followed, tlie court held 
that the custom had not been followed, and 
restrained the proceedings in the Mayor’s Court. 
It seems probable that this decision will consid¬ 
erably diminish the use made of the anomalous 
proceeding in question. 

§ 5. As to foreign attachment in Ameri¬ 
can law, see Attachment, § 2. 

FOREIGN BILL OF EX¬ 
CHANGE . —One which is either drawn 
abroad or payable abroad, or both. It is 
commonly drawn in parts, and is made 
payable, in England, after a usance or 
usances, and not after so many days, 
weeks, or months. Scotland, Ireland and 
the Isle of Man, and the Channel Islands 
are deemed to be within the kingdom and 
not abroad. (19 and 20 Viet. c. 97, \ 7.) 
In America, a bill drawn in one State and 
payable in another is a foreign bill (2 Pet. 
(U. S.) 586), as well as one drawn without 
the United States, or drawn within, on 
some person residing without the Uhited 
States. 

Foreign bill or exchange, (what is). 10 
Pet. (U. S.) 572; 12 Id. 54; 6 Mass. 157; 12 
Pick. (Mass.) 483; 15 Wend. (N. Y.) 527; 20 
Id. 81; 1 Const. (S. C.) 100; 1 Hill (S. C.) 44; 
4 Leigh (Va.) 37; 2 Wheel. Am. C. L. 182. 

-(what is not). 19 Johns. (N. Y.) 378., 

Foreign biles, (note payable in). 4 Mass. 
245; 6 Id. 188. 

FOREIGN BOUGHT AND SOLD.— 

A custom in London, which, being found preju¬ 
dicial to sellers of cattle in Smithfield, was 
abolished.—Jaco&. 

FOREIGN COINS— Coins issued as 
money under the authority of a foreign 
government. As to their valuation in the 
United States, see U. S. Rev. Stat., 3564, 
3565. 


FOREIGN COMMERCE, or 
TRAD E Commerce between the 
United States and foreign countries. 
Sometimes, however, this phrase is used 
respecting commerce between ports of 
two sister States not lying on the saim* 
coast, e . g. New York and San Francisco 
See Coasting Trade. 

Foreign commerce, (defined). 14 IIov 
(U. S.) 568, 573. 

FOREIGN CORPORATION 

—A corporation created by, or under th 
laws of another State, government < : 
country. In the State or country of i s 
creation, it is a “domestic,” in all otfmr 
States or countries in which it resides or 
does business, a “ foreign ” corporation. 

Foreign corporation, (what is). 3 Abb. 
(N. Y.) Pr. N. s. 339; 50 Barb. (N. Y.) 339. 

-(in a statute). 12 Ohio St. 139. 

- (in attachment act). 34 How. (N. Y.) 

Pr. 408. 

Foreign country, (wliat is). 4 Wheat. (U. 
S.) 246. 

FOREIGN COUNTY,— Another 
county, even in the same kingdom or 
State. 

FOREIGN COURTS.— The courts of 
a foreign country, or of a sister State. The 
proceedings of a foreign court arc proved 
by copies under the seal of such court, 
proof being given that the seal affixed is 
the seal of such court. If a court have 
no seal, then proof by an exemplification 
under the hand of the chief judge of the 
court (his handwriting being proved) will 
generally be received. The law of a for¬ 
eign country must he proved by experts, 
and not by the mere production of some 
authenticated copy. As to who are ex¬ 
perts for this purpose, see Tayl. Ev., § 1281. 

FOREIGN DECREE,— See Foreign 
Judgment. 

FOREIGN DIVORCE.— One which 
is obtained in a State or country other 
than that in which the marriage took 
place or was solemnized. 

FOREIGN DOMICILE .—See Domi¬ 
cile. 

FOREIGN ENLISTMENT ACT.- 

An act of the English parliament, passed 
in 1870, repealing Stat. 59 Geo. III. c. 69, and 
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making it an offence, punishable with fine 
ami imprisonment, for any British subject, 
without the license of the crown, to accept 
a commission in the military or naval ser¬ 
vice of any foreign State at peace with 
England, or to build or equip any ship for 
the service of any foreign State at war 
with a State at peace with England, or to 
assist in increasing her armament or war¬ 
like force. (As to the “Three Rules” 
established by the Treaty of Washington, 
1871, and the principles decided by the 
Geneva Arbitration, see 3 Phillim. Int. L. 
251 et seq.) There are similar laws in the 
United States,called the “neutrality laws/' 

FOREIGN FACTOR.—A factor who 
resides in a country foreign to that where 
nis principal resides. 

Foreign fishing, (in revenue laws). 2 
Surnn. (U. S.) 33(3. 

FOREIGN-GOING SHIP. —By 

the English Merchant Shipping Act, 1854, (17 
and IS Viet, c 104.) \ 2, any ship employed in 
trading, going between some place or places in 
the United Kingdom and some place or places 
situate beyond the following limits: that is to 
say, the coasts ot the United Kingdom, the 
Islands oi Guernsey, Jersey, Sark, Aldernev, 
and Man, and the continent of Europe, between 
the river Elbe and Brest inclusive. Home-trade 
ship includes every ship employed in trading 
and going between places within the last men¬ 
tioned limits. 

FOREIGN JUDGMENT OR DE¬ 
CREE.—One pronounced by a tribunal 
of a foreign country, or of a sister State. 
Such a judgment must be properly au¬ 
thenticated before it can be admitted in 
evidence. 

Foreign judgment, (is a simple contract 
debt). 5 Johns. (N. Y.) 132; 11 Id. 168. 

-(when an action will not lie on). 3 

Com. Dig. 340. 

FOREIGN JURISDICTION.—The 

exercise by a national government of the 
powers and jurisdiction acquired by it 
(whether by treaty, grant, usage, suffer¬ 
ance or otherwise,) in countries out of the 
dominions of such government. 

FOREIGN JURY.—A jury obtained 
from a county other than that in which 
issue was joined. 

Fgreign kingdom, (defined). 19 Johns. 

• x •) 377. 

_ Foeekn language, (will made in). 1. P 
Wms. 526. 


Foreign language, (words spoken in, how 
pleaded). 8 Wheel. Am. C. L. 122. 

-(words spoken in, when actionable). 3 

Wend. (N. Y.) 394; Cro. Eliz. 496, 865. 

FOREIGN LAWS.— The laws of a 
foreign country, or of a sister State. For¬ 
eign laws are often the suggesting occa¬ 
sions of changes in, or additions to, our own 
laws, and in that respect are called jus 
reception. 

Foreign laws, (what are). 6 Conn. 480; 9 
Pick. (Mass.) 112. 

- (how pleaded). 6 Conn. 480. 

-(how proved). 2 Cranch (U. S.) 187, 

236; 3 Pick. (Mass.) 293. 

- (when judicially noticed). 1 Cranch 

(U. S.) 1, 38. 

-— (when not judicially noticed). 3 

Wend. (N. Y.) 269 ; 10 Id. 75. 

Foreign markets, (in a statute). 11 Serg. 
& E. (Pa.) 90. 

FOREIGN MATTER.—Matter done or 
triable in another county.— Blount; Cowell. 

Foreign nation, (what is). „ 4 Conn. 517. 

FOREIGN OFFICE.—The department 
of State through which the English sovereign 
communicates with foreign powers; a Secretary 
of State is at its head; till the middle of the last 
century, the functions of a Secretary of State aa 
to foreign and home questions were not dis¬ 
united. 

FOREIGN PLEA.—A plea objecting to 
the jurisdiction of a judge, on the ground that 
he had not cognizance of the subject-matter of 
the suit.— Cowell. 

Foreign fort, (defined). 19 Johns. (N. Y.) 
375. 

--(what is). 1 Abb. (U. S.) 191; 1 

Cliff. (U. S.) 308; 4 Dill. (U. S.) 439, 444; 2 
Low. (U. S.) 555; 10 Wall. (U. S.) 192, 200; 
1 HaU (N. Y.) 430. 

-(what is not). 2 Abb. (U. S.) 172. 

-(in a statute). 19 Johns. (N. Y.) 57 ; 

17 Wend. (N. Y.) 328. 

Foreign fort or place, (in a statute). 2 
Gall. (U. S.) 4; 4 Halst. (N. J.) 59, 63. 

FOREIGN SERVICE, in feudal law, 
was that whereby a mesne lord held of another, 
without the compass of his own fee, or that which 
the tenant performed either to his own lord or 
to the lord paramount out of the fee. (Kitch. 
299.) Foreign service seems also to be used for 
knight's-service, or escuage uncertain. (Perk. 
650.)— Jacob. 

FOREIGN STATE.—(1) A foreign 
country or nation. (2) A sister State; 
each of the United States being considered 
foreign to each other with respect to mat¬ 
ters regulated by their several systems of 
municipal law. 
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Foreign state, (what is). 4 McCord (S. C.) 
503. 

-(in United States constitution). 5 Pet. 

(U. S.) 1. 

Foreign trade, (distinguished from “coast¬ 
wise trade”). 1 Holmes (U. S.) 421. 

FOREIGN VESSEL. —A vessel 
owned by residents in, or sailing under 
the flag of, a foreign nation. 

Foreign vessel, (what is not). Crabbe (U. 
S.) 271. 

FOREIGN VOYAGE. — A voyage 
which terminates in some port or place 
within a foreign nation. 3 Kent Com. 
177 n.; 1 Story (U. S.) 1. 

FOREIGNERS.—(1) In old English 
law, persons not inhabitants of a city; (2) 
in modern law, aliens. They are amena¬ 
ble to our laws whilst residing amongst us, 
and it is no defence for a foreigner charged 
with a crime committed in England, that 
he did not know he was doing wrong, the 
act not being criminal in his own country. 
(R. v. Esop, 7 Car. & P. 456.) Nor would 
such a defence avail in America. As to 
naturalization, and the right of aliens, see 
Alien; Citizen; Denization; Natural¬ 
ization. 

Foreigners, (citizens of other States are 
not). 1 Root (Conn.) 408 ; 15 Mass. 354. 

-(in a statute). 1 Pet. (U. S.) 343, 349. 

FOREJUDGE — FOREJUDGED — 

See Forjudge. 

FOREMAN.—The presiding member 
of a grand or petit jury. 

FORENSIC.—Belonging to courts of 
justice. 

FORENSIC MEDICINE, or medi¬ 
cal jurisprudence, as it is also called, is 
“that science which teaches the applica¬ 
tion of every branch of medical knowledge 
to the purposes of the law ; hence its limits 
are, on the one hand, the requirements of 
the law, and, on the other, the whole range 
of medicine. Anatomy, physiology, medi¬ 
cine, surgery, chemistry, physics and bot¬ 
any, lend their aid as necessity arises; and 
in some cases all these branches of science 
are required to enable a court of law to 
arrive at a proper conclusion on a con¬ 
tested question affecting life or property / 7 
Tayl. Med. Jur. 1. 

{ 2. Forensic medicine is occasionally 


required in cases of a civil nature, such as 
questions of lunacy or unsoundness of 
mind, ( see Delusions ; Lunacy,) or cases of 
nuisances injurious to health. Its most 
important function,however, is in criminal 
trials, where the evidence of a medical ex 
pert is frequently required. Thus, in a 
trial for murder, where the evidence is 
circumstantial, it is almost invariably 
necessary to adduce evidence by a medical 
practitioner as to the appearance of the 
body and the results of a post-mortem ex¬ 
amination. So far as he attempts to ac¬ 
count for the symptoms or appearances 
observed by him, his evidence is merely 
opinion evidence. See Best Ev. 651 et seq. 

FORESAID. — In the Scotch law, aforesaid. 

FORESCHOKE. —Forsaken ( disavowed. 
10 Edw. II. c. 1. 

FORESHORE.—That part of the land 
adjacent to the sea which is alternately 
covered and left dry by the ordinary flow 
of the tides, i. e. by the medium line be¬ 
tween the greatest and least range of tide 
(spring tides and neap tides). In England 
it forms part of the adjoining county, the 
justices of which have cognizance of of¬ 
fences committed there, whether it is or 
is not at the time covered with water. It 
also forms part of the adjoining parish. 
Couls. <fc F. Waters 13; Stat. 31 and 32 
Viet. c. 122, \ 27. 

§ 2. The property in the foreshort is primt y 
facie vested in the crown, but a part of it may 
belong to a subject by an ancient grant from the 
crown, or by prescription. This ownership of 
the crown is lor the benefit of the community, 
and cannot be used in any wav so as to derogate 
from or interfere with the public rights of navi¬ 
gation and fishery. Couls. & F. Waters 13; A. 
G. v. Tomline, 12 Ch. D. 214. See Alluvion ; 
Dereliction. 

FOREST. —In the legal sense of the word, 
“forest” is the exclusive right of keeping and 
hunting wild beasts and fowls of forest, chase, 
park, and warren, in a certain territory of 
“ wooddy grounds and fruitfull pastures,” with 
laws and officers of its own, established for the 
protection of the game. These laws are now 
obsolete. 2 Bl. Com. 38; 1 Steph. Com. 665; 
Manw. Forest; 4 Inst. 288 ; Co. Litt. 233 a. 

I 2. A royal forest is one belonging to the 
crown ( see Demesne, \ 5) ; a forest in the hands 
of a subject is a franchise (q. v.) 

g 3. Forests, chases, parks, and warrens have 
this peculiarity, that they give their owners a 
qualified property or ownership in the animals 
confined in them, so that no other person can 
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acjniro - ;m mk'-'v !hem either by taking 
them wubu" the or by chasing them 

thence ami taking them in other ground. See 
Animal, g 2; ciiase; Game; Park; Pur¬ 
lieu; Warren. 

Forest, defined). 1 i^eph. Com. 681. 

-(wh:H is). 1 Bl. Com. 28?. 

-(in a grant by the king). Dyer 16 Q b. 

FOREST COURTS.—These courts art j 
fallen into a Isolate desuetude. They were in -1 
stituted for the government of the royal foresu*. 
in different parts of England, and for the pun- 
ishment of all injuries done to the deer or 
venison, to the vert or greensward, and to the 
covert in which such deer were lodged. They 
consisted of the Courts of Attachments, Regard, 
Sweinmote and Justice-seat. The Court of At¬ 
tachments, Wood mote, or Forty Days’ Court, was 
held before the verderors of the forest once in 
every forty days, to inquire into all offences 
against vert and venison. The Court of Reward, 
or survey of dogs, held every third year, for the 
expeditation of mastiffs. The Court of Swein¬ 
mote was held before the verderors thrice in 
every year, the sweins or freeholders within the 
forest composing the jury. It inquired into the 
oppressions and grievances committed by the offi¬ 
cers of the forest, and tried presentments certified 
from the Court of Attachments against offences in 
vert and venison. The Court of Justice-seat was 
held before the chief justice in eyre, or chief itin¬ 
erant judge, or his deputy, to hear and determine 
all trespasses within the forest, and all claims of 
franchise, liberties and privileges, and all pleas 
and causes whatsoever therein arising. This 
was a court of record, but since the Revolution, 
in 16S8, the forest laws have fallen into total 
disuse. (3 Steph. Com. (7 edit.) 317 n.) — Whar¬ 
ton. 

FOREST LAW.—This was a particular 
system or body of laws relating to the forests of 
the crown. It is popularly associated with 
everything that was cruel, an opinion to which 
the frequency of that kind of statute called carta 
di foresta seems to give some probability. The 
officers of the forest, who were charged to pre¬ 
serve the vert and venison thereof, were called 
11 foresters.”— Brown. 

FORESTAGl O M.—A duty or tribute 
payable to the king’s foresters.— CoweU. 

FORE STALL -FORE STALLING 
—FOREST ALLMENT.— 

1 1. Entry on land.— To forestall a 
person is to obstruct his way with force 
and arms. To prevent a person from 
going on land to demand or distrain for 
rent in arrear by forestalling him operated 
as a disseisin of the rent. (Litt. \ 240; Co. 
Litt. 161b. See Disseisin.) The term is 
now obsolete. 

2 2. Merchandise. —This term is also 
Used to signify the offence of raising the 
price of certain goods, by buying merchan¬ 


dise on its way to market, or dissuading 
persons from bringing their goods there, 
<fec. It was abolished in England by Stat. 
7 and 8 Viet. c. 24. 4 Steph.-Com. 266 n. 
(p). See Engrossing, \ 3. 

FORESTALLER.—One who commits the 
offence of forestalling. 

Forestalling, (what is). 4 Bac. Abr. 335 
FOREST AKIUb.—A forester. 
FORESTER.- -St^ Forest Law. 

FORETHOUGHT FELONY.—In the 

Scotch law, murder committed in consequence 
of a previous design.— Bed Diet. 

Forever, (in a deed). 4 Mass. 266; 6 Halst. 
(N. J.) 262, 266; 2 Pres. Est. 65. 

- (in a statute). 5 Iowa 1. 

- (in a will). 4 Halst. (N. J.) 10; 3 

Binn. (Pa.) 374, 390; 4 Wheel. Am C. L. 382, 
401; 12 Ves. 215, 233; 1 Bro. Ch. 147 ; 1 Chit. 
Gen. Pr. 248; Co. Litt. 9b; Love. Wills 154, 
262; 2 Pres. Est. 3, 74, 78; 8 Vin. Abr. 206, 
pi. 6. 

- (not equivalent to " heirs and 140 - 

signs”). 107 Mass. 591, 593. 

- (synonymous with “ permanent^ * ‘ 

1 La. Ann. 315. 

Forever, him and his assigns, (in a grarv 

2 Wend. (N. Y.) 492. 

FORFANG, or FORFENG.—The tat 

ing of provisions from any person in fairs o 
markets before the royal purveyors were servec 
with necessaries for the sovereign.— Cowell. Alsc 
the seizing and rescuing of stolen or strayed 
cattle from the hands of a thief, or of those 
having illegal possession of it; also the reward 
fixed for such rescue.— Wharton. 

FORFEIT.—To forfeit is to lose a 
thing by reason of misconduct, negligence 
or crime. The verb also includes “to con¬ 
fiscate,” the two words “forfeited” and 
“confiscated” being often used as synony¬ 
mous terms. As a noun “forfeit” means 
something lost by the doing or omission 
of a certain act. 

Forfeit, (in an agreement). I Woods (U. S.) 
302 ; 15 Abb. (N. Y.) Pr. 273; 12 Barb. (N. Y.) 
366,375. 

-(in merchant shipping act). 2 P. D. 

218,219. 

Forfeit and pay, (as used in a statute). 14 
Bush (Ky.) 625. 

-(in an agreement). 7 Wheat. (U. S.) 

13,18. 

Forfeited, (in a statute.) 6 Bam. & Aid 
441, 439. 

FORFEITURE.— 

\ 1. Forfeiture is where a person loses 
some property, right, privilege or benefit 
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in consequence of having done or omitted 
to do a certain act. 

I 2. Lease. —Thus, where a lease con¬ 
tains a provision enabling the lessor to 
put an end to the term if the lessee fails 
to pay the rent, or comply with the cove¬ 
nants, then if the lessee fails to pay his 
rent or repair, and the lessor puts an 
end to the term by re-entry, a forfeiture 
of the lease is said to take place. 

\ 3. Relief against forfeiture. —In 
some cases the courts will relieve against a 
forfeiture, i. e. prevent the person entitled 
to take advantage of it from doing so, the 
general rule being that the court will re¬ 
lieve against a forfeiture when its object is 
to secure the performance of some col¬ 
lateral act, such as the payment of money, 
and when the court can give by way of 
compensation all that was expected or 
desired. (Peachy v. Duke of Somerset, 1 
Str. 447 ; Sloman v. Walter, 1 Bro. Ch. 418; 
2 White & T. Lead. Cas. 992.) Thus, the 
court will relieve against the forfeiture of 
a lease for non-payment of rent, on the 
lessee paying what is due. (Snell Eq. 274.) 
The powers of the court in this respect 
have been extended by statute, in England, 
to the case of forfeiture for breach of a 
covenant to insure against fire. 22 and 23 
Viet. c. 35, $ 14; 23 and 24 Viet. c. 126, $ 2; 
Wms. Real Prop. 384; Woodf. Land. & T. 
297 et seq* 

% 4. Copyhold. —A copvliold may be for¬ 
feited by a wrongful act to the prejudice of the 
lord, or by anything which amounts to a deter¬ 
mination of the tenancy, e. g. by waste, refusal to 
perform the customary services, &c. Elt. Copyh. 
200 . 

? 5. Ship .—If the master or owner of a 
British ship conceals the British character of 
the 6hip, or assumes a foreign character with 
intent to deceive any person entitled to inquire 
into the matter, the ship is forfeited to the crown. 
Merch. Sliipp. Act, 1854, s. 103, £ 2; The Ann- 
andale, 2 P. D. 179, 218. 

§ 6. Estates. —Formerly, forfeiture was a 
result of many acts by tenants or owners ©f 


estates on the ground of their being considered 
by the feudal law as contrary to the duties of 
the tenants towards their lords. Thus, a feoff¬ 
ment of land by a tenant for life was a forfeiture 
of his estate, because it was an attempt to dis¬ 
pose of the reversion, (Co. Litt. 251a, where 
other instances of forfeiture are given; 2 Bl. 
Com. 275;) but this operation of a feoffment 
has been abolished. Stat. 8 and 9 Viet. c. 106. 
See Feoffmfvt. 

$ 7. In criminal law, forfeiture now sel¬ 
dom occurs, [f a person solemnizes or assists at 
the marriage of any descendant of Ring George 
II., in contravention of the Stat. 12 Geo. III. c. 
11, his lands and goods are forfeited to the queen. 
(Steph. Cr. Dig. 39.) If a person is outlawed 
for treason, his lands are forfeited to the crown. 
If a person is outlawed for felony, lie forfeits to 
the crown all his goods and chattels, real and 
personal, and also the profits of his freeholds 
during his life. After his death, the queen is 
further entitled to his freeholds for a year and a 
day, with the right of committing in them any 
waste she pleases (called the queen’s year, day, 
and waste). Formerly, conviction for any kind 
of felony caused a forfeiture of goods and chat¬ 
tels, both real and personal, but this has been 
abolished. Wms. Real Prop. 126 ; 2 Bl. Com 
251; Stats. 33 and 34 Viet. c. 23; 54 Geo. Ill 
c. 145, 

Forfeiture, (defined). 2 Bl. Com. 267: 
Hob. 242. 

-(what is). 4 Bac. Abr. 337. 

-- (as applied to a mortgaged estate). 21 

N. Y. 343, 366. 

-(by corporation). 9 Wend. (N. Y.) 

352. 

-(by statute), Dwar. Stat. 743. 

-(in a covenant). Cro. Jac. 398. 

- (in an agreement). Doug. 620. 

-(not synonymous with “confiscation”). 

3 Am. L. J. 46. 

- (of stock). 2 Hill (N. Y.) 127. 

FORFEITURE OF MARRIAGE.— 

An ancient writ which lay against him who, 
holding by knight’s service, and being under 
age and unmarried, refused to marry the woman 
whom the lord offered him without disparage¬ 
ment, and married another.— F. N. B. 141; Reg . 
Orig. 163. 

FORFEITURE OF SILK, supposed to 
lie in the docks, used, in times when its importa¬ 
tion was prohibited, to be proclaimed each term 
in the exchequer. 


* These provisions have been repealed by the 
Conveyancing Act, 1881, which enacts ($ 14) 
that a forfeiture for a breach of any covenant or 
condition in a lease 6hall not be enforceable, by 
action or otherwise, unless and until the lessor 
serves on the lessee a notice specifying the 
breach complained of, and requiring him to 
remedy or make compensation for the same, 
and the lessee fails to comply with the notice 
within a reasonable time. Where a lessor pro¬ 
ceeds to enforce a forfeiture the lessee may 


apply to the court for relief, and the court may 
grant or refuse relief, as it thinks fit. This pro¬ 
vision does not affect the law relating to forfeit¬ 
ure for non-payment of rent, and it does not 
extend to certain covenants and conditions, ( e . g. 
those against assigning, underletting, &c., or 
providing for forfeiture on the lessee’s bank¬ 
ruptcy and the like,) but, with these exceptions, 
it applies, notwithstanding any stipulation by 
the parties to the contrary. 
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Forfeiture of the body, (defined). Hob. 
‘270, ‘293. 

FORFEITURE, QUESTONS EX¬ 
POSING TO-—In cross-examination of 
witnesses and also in involuntary deposi¬ 
tions, these questions need not be answered, 
the privilege of witnesses extending to 
cover them, sed quxre. — Brown . 

FORQABULUM, or FORGAVEL.— 

A quit rent; a small reserved rent in money.— 
Jacob. 

FORGE-FORGERY.— 

§ 1. To forge is to do one of the follow¬ 
ing things with intent to defraud, namely, 
(1) to make a document purporting to be 
what it is not, or (‘2) to alter a document 
without authority in such a manner that 
if the alteration had been authorized it 
would have altered the effect of the docu¬ 
ment, or (3) to sign a document: (a) in 
the name of a person without his authority, 
whether such name is or is not the same 
as that of the person signing; (b) in the 
name of any fictitious person alleged to 
exist; (c) in a name represented as being 
the name of a different person from that 
of the person signing it, and intended to 
be mistaken for the name of the former; 
or (d) in the name of a person personated 
by the person signing the document, if the 
effect of the document depends upon the 
identity between the person signing the 
document, and the person whom he pro¬ 
fesses to be. Steph. Cr. Dig. 267 etseq.; 2 
Russ. Cr. 618 et seq.; Reg. v. Martin, 5 Q. 
B. D. 34. 

I 2. At common law, forgery is a misde¬ 
meanor; by various statutes, both in Eng¬ 
land and America, the forgery of certain 
documents is felony. See Counterfeit; 
Utter. 

Forge, (in criminal law, defined). 42 Me 
392, 394; L. R, 1 C. C. R. 200. 

Forge or furnace for the manufactur¬ 
ing of iron, (defined). 1 Stockt. (N. J.) 289, 
296. 7 

FORGED BILLS.—No title arises 
through a forgery; and the party who 
pays a forged bill will be himself the suf¬ 
ferer. But in the case of drafts by one 
bank on another bank, if merely the in¬ 
dorsement thereon is forged, the paying 
bank is protected in England, and in some 
cases in America, and the payment, so far 


as concerns that bank, is a good payment 
16 and 17 Viet. c. 59, $ 19. 

Forged bills, (what are). 1 01;‘o St. 185, 
1ST. 

Forgery, (defined). 28 Cal. 205; 19 Iowa 
299; 3 Cush. (Mass.) 150, 152; 11 Gray (Mass.) 
197, 198; 6 Serg. & R. (Pa.) 568, 570; 8 Yerg. 
(Tenn.) 150, 151; 2 Leach C. C. 775, 785; 2 Pish. 
Cr. L. \ 523; 4 Bac. Abr. 353; 4 Bl. Com. 247. 

-(what constitutes). 5 Day (Conn.) 250 ; 

29 Iowa 495; 2 Me. 365; Thaeii. (Mass.) Cr. 
Cas. 187 ; 27 Minn. 315; 6 Citv II. Rec. (N. Y.) 
27 ; 15 Hun (N. Y.) 155; 4 Park. (N. Y.) Cr. 
217; 1 Wend. (N. Y.) 198; 15 Ohio 717, 721 ; 
1 Bay (S. C.) 120, 153; 1 Brod. & B. 300; 2 Ld. 
Raym. 1461. 

-(what is not). 4 Mass. 45 ; 5 City II. 

Rec. (N. Y.) 87; 6 Id. 25, 61. 

- (indictment for). 50 Me. 409. 

- (in treaty between England and the 

United States). 6 Best & S. 522. 

- (of an indenture of apprenticeship). 1 

Leach C. C. 366. 

-(of promissory note). 29 Iowa 495. 

-- (when a felony). 2 Bay (S. C.) 262. 

Forgive A.’s debt, (in a will). 1 Whart. 
(Pa.) 87, 90; 3 Atk. 579; 2 Cox Ch. 118, 122; 
1 P. Wins. 83; 1 Wils. 178 ; 3 Young & J. 114. 

Forgive the bond debt, (in a will). 12 
Price 407. 

Forgiving it, (of a debt). 2 Burr. 969, 979. 

FORHERDA.—A headland, or foreland.— 

Cowell 

FORI DISPUTATIONES.—In the civil 
law, arguments or disputations before a court. 1 
Kent Com. 530. 

FORINSECUM MANERITJM.—That 

part of a manor which lies without the town, 
and is not included within the liberties of iU 
Paroch. Antiq. 351. 

FORINSECUM SERVITIUM. -The 

payment of extraordinary aid.— Kenn. Gloss. 

FORINSECUS.—Outlawed, or on the out¬ 
side. 

FORI SB AN ITUS.—Banished. Mat. Par. 
1245. 

FORISFACERE.—To forfeit; to confis¬ 
cate; to do something against law; to injure 
another. 

Forisfacere, i. e. extra legem seu 
consuetudinem facere (Co. Litt. 59): 
Forisfacere, i. e . to do something beyond law cr 
custom. 

FORISF ACT A.—Literally “gone away 
out.” Goods forfeited for treason or felony were 
so called because the property therein had gone 
away out of the owner. 

. FORISF ACTUR A.—Forfeit; a crime 
which works a forfeiture; a fine. 
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FORISFACTUM.—A forfeit; forfeited 
property ; a crime. 

FORISFACTUS.—A criminal; especially 
one whose life is forfeited by reason of his com¬ 
mission of a capital offence.— Spel. Gloss , 

FORISF AMILIATION. —“A son was 

said to be forisfamiliated if his father assigned 
him part of his land and gave him seisin there¬ 
of, . . . and the son expressed himself satisfied 
with such portion.” 1 Reeves Hist. Eng. Law 
110. See Advancement. 

FORISFAMILIATUS.—An emancipa¬ 
ted son. 

F ORIS JUDIC ATIO.—Forjudgment 

(q. v.) 

FORISJUDICATUSOne who is for- 
judged. See Forjudge. 

FORISJURARE.—To forswear, or abjure; 
as to forswear one’s country. Also, to abandon. 
See Abjuration. 

FORJUDGE — FORJUDGMENT. 

— Norm an-French , forjuger (Britt. 20a), from foris, 
out, and judicare, to judge. 

To forjudge is to deprive a person of a 
thing or right by a judgment. Thus, 
where under the old law a mesne lord 
was bound to acquit or indemnify his 
tenant paravail against services demanded 
of him by the lord paramount, and failed 
to do so, he was liable to be forjudged or 
deprived of the services of the tenant par- 
avail. Co. Litt. 100 a. 

FOR JUDIC ATUS.—Outlawed. 

FORLER-LAND.—Land in the diocese 
of Hereford, which had a peculiar custom at¬ 
tached to it, but which has been long since 
disused, although the name is retained. 

FORM — FORMALITY. — See Ir¬ 
regular; also, Action, §§ 6-17. As to 
common forms in deeds, see ante, p. 7 n. 
As to the history of juridical formalities, 
see Grimm Deutsche Reehtsalterthiimer; 
3 Sav. Syst. 238. 

Form, (of bond prescribed by statute). 12 
Serg. & R. (Pa.) 306, 314; 13 Id. 193. 

- (of notice prescribed by statute). 

Cowp. 26, 30. 

- (of order prescribed by statute). 1 

Fast 64. 

Form following, (in an award). 2 Cai. 
iN. Y.) 320. 

Form of contiction, (in a statute). 3 Esp. 
A98. 

Forma dat esse (2 Eden 99): Form 
gives being. 


Forma legalis, forma essentialis (10 

Co. 100): Legal form is essential form. The 
writing required by (e. g.) the fourth section of 
the English Statute of Frauds to the validity oi 
the five contracts in such section specified, is the 
forma legalis (i. e. the prescribed legal form) of 
such contracts, so far as regards not the constitu¬ 
tion but the proof of the contract; and, inasmuch 
as that section permits no alternative mode of 
proof, but renders the writing the exclusive pre¬ 
appointed evidence of the contract, the legal 
form is in fact also a forma essentialis (i. e. an 
indispensable form). On the other hand, the 
seventeenth section of the same statute allows 
various alternative modes of proof other than 
the written proof of the class of contracts with 
which it deals, and in a contract of that class the 
writing would not be essential. 

Forma non observata infertur ad- 
nullatio actus (12 Co. 7): From not being 
observed a nullity of the act is inferred. 

FORMA PAUPERIS. —See In 

Forma Pauperis. 

FORMALITIES. —Robes worn by the 
magistrates of a city or corporation, &c., on 
solemn occasions.— EncycL Loud. 

FORMALITIES OF CONTRACT. — 

These are governed in international law by the 
lex loci actus , i. e. the law of the place in which 
the contract is entered into. 

Formality, (defined). 10 R. I. 550, 553. 

FORM AT A. —Canonical letters. 

FORMATA BREVIA. — See Brevia 
Formata. 

FORMED ACTION.— An action for 
which a form of words is prescribed, which 
must be strictly followed. 10 Mod. 140. 

FORMEDON, WRIT OF.— This was 
an action in the nature of a writ of right. There 
were three species of the writ, viz., (1) formedon 
in the descender ; (2) formedon in the remainder ; 
and (3) formedon in the reverter; these forms 
of writ being applicable respectively in the fol¬ 
lowing cases: (1) Formechn in the descender f 
where the tenant in tail aliened the land entailed 
or was disseised thereof and died, and the heir 
in tail wanted to recover the land against the 
then tenant of the freehold ; (2) formedon in the 
remainder , where the tenant for life or in tail 
with remainder to a third person in fee or in 
tail died, (and, in the case of tenant in tail, with¬ 
out issue,) and afterwards a stranger intruded 
upon the land and kept the remainderman ou 
of possession, and the remainderman wanted to 
recover the land from the intruder; and (3) 
formedon in th & reverter, where the tenant in tail 
died without issue, and the reversioner wanted 
to recover the lands against the then tenant 
thereof. All these forms of this writ were abol¬ 
ished by the Stat. 3 and 4 Will. IV. c. 27, jJ 36, 
but it would be a mistake to suppose that the 
analogous remedies are abolished. See Discon¬ 
tinuance, \ 2. 
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Voumepon, (writ of, defined). 3 Bl. Com. 
192. 

FORMELLA.—A certain weight of above 
seventy pounds, mentioned in Stat. 51 Henry 
(11.— Cowell. 

FORMER ADJUDICATION, or 
FORMER RECOVERY. —An adjudi¬ 
cation or recovery in a former action. See 
Res Judicata. 

Former recovery, (a mere motion is not). 
72 lnd. 341. 

- (when a bar). 2 Johns. (N. Y.) 227 ; 

6 Id. 129; 7 Id. 20, 22; 8 Id, 383. 

Former suit, (in a statute). 60 Me, 545. 

Forms and modes of proceeding, (in a 
statute). 1 Baldw. (U. S.) 544, 564. 

FORMULA.—(1) In common law practice, 
jl set form of words used in judicial proceed¬ 
ings; (2) in the civil law, an action.— Calv. Lex. 

FORMULA.—In Roman law, when the 
tegis actiones were proved to be inconvenient, a 
mode of procedure called per formulas (i. e . by 
means of formula) was gradually introduced, and 
eventually the legis actiones were abolished by 
the Lex Aebutia, b. c. 164, excepting in a very 
few exceptional matters. The formulce were 
four in number, namely : (1) The Demonstratio , 
wherein the plaintiff stated, i. e. showed the 
facts out of which his claim arose; (2) the Inten¬ 
tion where he made his claim against the defend¬ 
ant; (3) the Adjudication wherein the judex was 
directed to assign or adjudicate the property or 
any portion or portions thereof according to the 
rights of the parties, and (4) the Condemnation in 
which the judex was authorized and directed to 
condemn or to acquit according as the facts were 
or were not proved. These formulce were ob¬ 
tained from the magistrate (in jure) } and were 
thereafter proceeded with before the judex (in 
jud ic io ).— Brown . 

FORMULARY.—A form; a precedent. 

FORNAGIUM.—The fee taken by a lord 
of his tenant, who was bound to bake in the 
lord’s common oven [in furno domini) ; or for a 
commission to use his own. 

FORNICATION.—The act of incon- 
tinency in single persons; if either party 
be married it is adultery on his or her 
part. During the English Commonwealth, 
a second offence was made felony without 
benefit of clergy. (Scob. 121.) After the 
Restoration, the offence was left to be dealt 
^‘♦h by the spiritual court according to 
the rules of the canon law. Proceedings 
under the canon law for incontinency have 
fallen into desuetude. (4 Steph. Com. (7 
edit.) 280.) In some of the States this 
offence is made indictable by statute, in 
others it is not punishable. 


Fornication, (defined). 56 lnd. 263; 1 
Mont. T. 359. 

-(what constitutes). 36 Ark. 39. 

-(what is not). 36 Ark. 84. 

FORPRISE.—An exception or reservation; 
also an exaction ; or taking beforehand.— Cowell . 

FORSCHEL, or FORSCHET.—A strip 
of land lying next to the highway.— Cowell 

FORSCHOELE.—Forsaken. See Fores- 
choke. 

FORSES.—Waterfalls.— Cam. Brit. 

FORSPEAKER.—An attorney or advo¬ 
cate in a cause.— Blount. 

FOR-SPECA, FOR-SPRECA.—Pro¬ 
locutor; paranymphus.— Anc. Inst. Eng. 

FORSTAL.— See Forestall, \ 1. 

Forstellarius eat pauperum depres¬ 
sor et totius communitatis et patriae 
publicus inimicus (3 Inst. 196): A fore- 
staller is an oppressor of the poor, and a public 
enemy of the whole community and country. 

FORSWEAR. —(1) to abjure (see Ab¬ 
juration) ; (2) to swear to that which is 
false ; but not, necessarily, to commit per¬ 
jury, for the oath may have been an extra¬ 
judicial one, or some other of the neces¬ 
sary elements of perjury may be wanting, 
materiality for example. Thus, it is not 
always actionable per se to say of a man 
that he has forsworn himself. 

j 

Forsworn, (charge of being, distinguished 
from charge of perjury). 12 Mass. 498, 501; 
1 Cro. 135, 395. 

-(charge of being, imports perjury.) 1 

Cro. 297, 348, 492. 

- (charge of being, when actionable). 2 

Harr. & J. (Md.) 363; 3 Cai. (N. Y.) 73; 2 
Johns. (N. Y.) 10 ; 3 Pa. 105, 106 ; 4 Co. 13, 
15; 1 Cro. 573, 609; 3 Lev. 166; 1 Yin. Abr. 
406. 

-(charge of being, when not actionable). 

1 Cro. 788, 905 ; Cro. Jac. 190; 8 Dowl. & Ry. 
140; 1 Chit. Gen. Pr. 44. 

-(in a declaration). 2 Bulst. 150. 

FORTALICE.—A fortress or place of 
strength, which anciently did not pass without 
a special grant. 11 Hen. VII. c. 18. 

FORTALITIUM.—A fortalice (q. t>.) 

FORTESCUE, —John Fortescue was 
chief justice of the King’s Bench in the 
reign of Henry VI.; he died about 1476. 
He wrote the well-known treatise Ds 
Laudibus Legum Anglim . 
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FORTHCOMING, ACTION OF.—A 

process, in the Scotch law, for effectuating the 
arrestment (attachment) of debts due to one’s 
debtor. 

Forthcoming, (in a bond). 3 Munf. (Va.) 
417. 

FORTHCOMING BOND.— A bond 
given to a sheriff who has seized property, 
conditioned that the obligor will have it 
ready to be delivered up to the sheriff 
when required by law, upon which the 
sheriff intrusts the property to the obligor’s 
custody. 

FORTHWITH.— As soon as, by rea¬ 
sonable exertion, confined to the object, a 
thing may be done. Thus, when a defend¬ 
ant is ordered to plead forthwith, he must 
plead within twenty-four hours. When a 
statute enacts that an act is to be done 
“forthwith,” it means that the act is to be 
done within a reasonable time. 1 Chit. 
Arch. Prac. (12 edit.) 164. 

Forthwith, (defined). 3 Col. T. 313, 314; 
7 Man. & G. 481, 493; 3 Chit. Gen. Pr. 112. 

-(synonymous with “immediately”). 

7 Man. & G. 493. 

-(in a bond). 14 Allen (Mass.) 66. 

- (in a covenant). 9 Car. & P. 706. 

- (in a policy of insurance). 75 Pa. St. 

378. 

- (in an agreement). 1 Moo. & M. 300. 

-(in bankruptcy rules). 7 Ch. D. 238. 

- (in rule of court). 2 Edw. (N. Y.) 328. 

- (in a statute). 13 Vr. (N. J.) 260, 262; 

12 Ad. & E. 672, 680. 

- (in a statute, synonymous with “all 

reasonable dispatch”). 20 How. (N. Y.) Pr. 

222 . 

- (in order of court). L. R. 6 Eq. 521. 

- (when means “reasonable time”). 

Wilberf. Stat. L. 132. 

Forthwith give notice, (in fire insurance 
policy). 67 N. Y. 274; 12 Wend. (N. Y.) 460. 

FORTIA.—(1) Power, dominion or juris¬ 
diction. (Leg. Hen. I. c. 29.) (2) Unlawful 

force.— SpeL Gloss. 

FORTIA FRISCA.—Fresh force ( q . v.) 

FORTILITY.—A fortified place; a castle; 
a bulwark.— Cowell. 

FORTIOR.—Stronger. 

Fortior est custodia legis quam 
hominis (2 Roll. 325): The custody of the 
law is stronger than that of man. 

Fortior ©t aequior ©st dispositio l©gis 
quam hominis (Co. Litt. 234): The dispo¬ 
sition of the law is stronger and more just than 
that of man. 


FORTLETT.—A place or port of some 
strength ; a little fort.— 0. N. B. 45. 

FORTUITOUS. —Accidental; inevit¬ 
able. Thus, a “ fortuitous collision ” is an 
accidental collision ; a “fortuitous event” 
is one which was not brought about by 
the parties, and which could not have been 
foreseen and prevented by them. See Ac¬ 
cident ; Act of God ; Casus Fortuitus. 

FORTUNA.—(1) Fortune; (2) treasure- 
trove.— Jacob . 

Fortunam faciunt judicem (Co. Litt 
167): They make fortune a judge. 

FORTUNE-TELLERS.—Persons pre¬ 
tending or professing to tell fortunes, and pun¬ 
ishable as rogues and vagabonds, or disorderly 
persons. 

FORTUNIUM.—A tournament or fighting 
with spears; and an appeal to fortune therein. 
Mat. Par. 1241. 

FORTY-DAYS’ COURT.—The court 
of attachment in forests, or wood-mote court. 
See Court of Attachments ; Forest Courts. 

FORUM. —A court; the court to the 
jurisdiction of which a party is liable, or 
where he seeks his remedy. So called 
from the Roman forum, which was the 
place where the courts were held. Forum 
competency a court having jurisdiction over 
the suit; forum incompetens, a court not 
having such jurisdiction. 

FORUM CONSCIENTIOUS.—The tribu¬ 
nal or court of conscience. 

FORUM CONTENTIOSUM.—An or¬ 
dinary court of justice, as distinguished from the 
court of conscience. 

FORUM CONTRACTUS.—The oourt 
of the place where a contract is made. The 
forum of a contract, considered as a place of 
jurisdiction. 2 Kent Com. 463. 

FORUM DOMESTICUM.—A domestic 
court. 1 W. Bl. 82. 

FORUM DOMICILII.—The court of the 
domicile. The domicile of a defendant, consid¬ 
ered as a place of jurisdiction. 2 Kent Com. 
463. 

FORUM ECCLESIASTICUM. — An 
ecclesiastical or spiritual cour*, as distinguished 
from a secular court. 

FORUM ORIGINIS.—The court of the 
country of a man’s domicile by birth. 

FORUM REI —The same as the forum 
domicilii (g. v.) Also, the court of the place 



FORUM. 


( 541 ) 


FOUR. 


whore the tiling in controversy is; the same as 
the forum rt'i siitr [q. t\) 

FORUM REI GESTiE.— The court of 
the res or transaction. The place where 

an act is done, considered os a place of jurisdic¬ 
tion. 2 Kent Com. 403. 

FORUM REI SITJE. —The court where 
the tiling in controversy is situated. The place 
where the subject-matter in controversy is situ¬ 
ated, considered as a place of jurisdiction. 2 
Kent Com. 463. 

FORUM SECULARE. —A secular, as 
distinguished from an ecclesiastical or spiritual, 
court. 

FORUTH. —A long slip of ground.— Cowell. 

Forwarded to be, (in a contract). 13 N. 
Y. 569. 

FORWARDING MERCHANT, or 
FORWARDER. —One who receives and 
forwards goods, taking upon himself the 
expenses of transportation, for which he 
receives a compensation from the owners, 
having no concern in the vessels or wagons 
by which they are transported, and no in¬ 
terest in the freight, and not being deemed 
a common carrier, but a mere warehouse¬ 
man and agent. Story Bailm. \\ 502, 509. 

Forwarder, (when common carrier). 15 
Minn. 270. 

-(when not common carrier). 12 Johns. 

(N. Y.) 232. 

-(when considered warehouseman). 2 

Wheel. Am. C. L. 142. 

- (liability of). 2 Wend. (N. Y.) 594; 

2 Wheel. Am. C.L. 146. 

Forwarding merchant, (who is). Ang. 
Carr. \ 75; Story Bailm. \ 502. 

FOSSA. —A ditch full of water, wherein 
women committing felony were drowned; also, 
a grave. See Furca. 

FOSSAGIUM. —The duty levied oh the 
inhabitants for repairing the moat or ditch 
round a fortified town. 

FOSSATORUM OPERATIO.—The 

service of laboring, done by inhabitants and 
adjoining tenants, for the repair and mainte¬ 
nance of the ditches round a city or town, for 
which some paid a contribution, called fossagium 
( q . v.) — Cowell; Kenn. Gloss. 

FOSSATUM. —A dyke, ditch or trench; 
• place enclosed by a ditch ; a moat; a canal. 

FOSSELLUM. —A small ditch.— Cowell . 

FOSSWAY, or FOSSE.— One of the 
our ancient Roman ways through England. 
Trevifla describes it thus: “ The first and gretest 


of the foure weyes is called fosse } and stretches 
oute of the southe into the north, and begynneth 
from the corner of Cornewaille, and passeth 
forth by Devenshyre, by Somersete, aDd forth 
besides Tetbury, upon Cotteswold, beside Coven¬ 
tre, unto Leicester, and so forth, by wylde 
pleynes towards Newerke, and endeth at Lin¬ 
coln. 0 (Polychron 1. 1, c. xiv.)— Wharton . 

FOSTERLAND.—Lands allotted for tne 
maintenance of a person.— CowelL 

FOSTERLEAN.—The remuneration fixed 
for the rearing of a foster-child; also, the joint¬ 
ure of a wife.— Jacob. 

Found, (in a statute). 18 Pick. (Mass.) 262; 
4 Halst. (N. J.) 173, 187 ; 1 Chit. Gen. Pr. 402. 

-(equivalent to “ having been seen or 

discovered”). 6 Price 383; 7 Com. Dig. 766. 

Found committing, (in a statute). 2 C. P. 
D. 194; 1 Chit. Gen. Pr. 598. 

Found committing offences, (in a statute). 
2 Chit. Gen. Pr. 140. 

Found, county where, (in statute prescrib¬ 
ing where suit shall be brought). 66 Ill. 157. 

Found drunk on licensed premises, (in 
licensing act). 2 Q. B. D. 403. 

Found in a dwelling-house, (in a statute). 
1 Chit. Gen. Pr, 623. 

Found to be of unsound mind, (in a stat¬ 
ute). 7 Q. B. D. 25. 

FOUNDATION.— The founding or 
building of a college, hospital or other 
charity. The incorporation of the insti¬ 
tution is the foundation ; and he who en¬ 
dows it with land or other property is the 
founder. 

Founded on contract, (in a statute). Ill 
Mass. 77, 82. 

FOUNDER.— One who endows a char¬ 
itable or educational institution ; one who 
gives land or other property, or revenue to 
a corporation. 

FOUNDEROSUS.—Out of repair. Cro. 
Car. 366. 

FOUNDLING.—A new-born child 
abandoned by its parents, who are un¬ 
known. The settlement of such a child is 
in the place where found.— Bouvier. 

FOUNDLING HOSPITALS.— 

Charitable institutions which exist in most 
countries, for taking care of infants for¬ 
saken by their parents, such being gener¬ 
ally the offspring of illegal connections. 

FOUR CORNERS.—The four cor¬ 
ners of an instrument means that which 
is contained on the face of it (without any 
aid from the knowledge of the circum 
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stances under which it is made). This is 
said to be within its four corners, because 
every deed is still supposed to be written 
on one entire skin, and so to have but four 
corners.— W harton . 

Four months after, (in a promissory 
note). 9 Gray (Mass.) 199, 201. 

FOUR SEAS.—A term, in English law, 
for the four seas surrounding England. Within 
the four seas means within the jurisdiction of 
England. 4 Co. 125. 

FOURCHER.—To put off or delay an ac¬ 
tion.— Termes de la Ley. 

FOURCHING.—The act of delaying legal 
proceedings.— Termes de la Ley . 

FOURIERISM. —Of all the forms of 
socialism, that commonly known as four¬ 
ierism manifests the greatest skill in its 
construction, and the greatest foresight of 
objections. This system does not contem¬ 
plate the abolition of private property, nor 
even of inheritance; on the contrary, it 
avowedly takes into consideration, as an 
element in the distribution of the produce, 
capital as well as labor. It purposes that 
the operations of industry should be car¬ 
ried on by associations of about two thou¬ 
sand members, combining their labor on 
a district of about a square league in ex¬ 
tent, under the guidance of chiefs selected 
by themselves. In the distribution, a cer¬ 
tain minimum is first assigned for the 
subsistence of every member of the com¬ 
munity, whether capable, or not, of labor. 
The remainder of the produce is shared in 
certain proportions, to be determined be¬ 
forehand, among the three elements— 
labor, capital and talent. The capital of 
the community may be owned in unequal 
shares by different members, who would 
in that case receive, as in any other joint 
stock company, proportional dividends. 
The claim of each person on the share of 
the produce apportioned to talent is esti¬ 
mated by the grade or rank which the 
individual occupies in the several groups 
of laborers to which he or she belongs, 
these grades being in all cases conferred 
by the choice of his or her companions. ; 
The remuneration, when received, would 
not of necessity be expended or enjoyed 
in common; there would be separate 
menages for all who preferred them, and 


no other community of living is contem¬ 
plated than that all the members of the 
association should reside in the same pile 
of buildings, for saving of labor and ex¬ 
pense, not only in building but in every 
branch of domestic economy; and in order 
that, the whole buying and selling opera¬ 
tions of the community being performed 
by a single agent, the enormous portion 
of the produce of industry, now carried 
off by the profits of mere distribution, 
might be reduced to the smallest amount 
possible. 1 Mill Pol. Ec. 260. 

Fourth part of a house, (in a declara¬ 
tion). Cro. Eliz. 286. 

FOUTG-ELD. —See Footgeld. 

FOWLS OF WARREN. — According 
to Coke, they are the partridge, quail, rail, 
pheasant, woodcock, mallard, heron, &c. Ac¬ 
cording to Man wood, they are the pheasant and 
partridge only. Co. Litt. 233 a; Manw. 95. 

FOX'S ACT.— The Stat. 52 Geo. III. c. 
60, which secured to juries, upon the trial of 
indictments or informations for libel, the right 
of pronouncing a general verdict of guilty or not 
guilty upon the whole matter in issue, and no 
longer bound them to find a verdict of guilty on 
proof of the publication of the paper charged to 
be a libel, and of the sense ascribed to it in the 
indictment or information. See Libel. 

FOY. —Faith; allegiance; fidelity. 

FRACTIO. —A breaking; a portion of r 
thing less than the whole. 

FRACTION OF A DAY.—A por¬ 
tion of a day. The law makes no fraction 
of time, but in cases of necessity, and for 
the purposes of justice. When, therefore, 
a thing is to be done upon one day, all 
that day is allowed to do it in. Every 
minor comes of age on the day preceding 
the anniversary of his twenty-first birth¬ 
day, and may act as of full age the first 
moment of that day. But when it is 
essential to prove which of two or more 
acts was done first, e. g. where two or 
more conveyances relating to the same 
land are lodged for record on the same 
day, this rule does not apply. 

Fraction of a day, (in bankruptcy pro¬ 
ceedings), 60 Me. 88; 11 Am. Rep. 181. 

Fraotionem diei non recipit lex 
(Lofft 572): The law does not take notice of a 
portion of a day. 
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FRAOTITIUM .—Arable land.— Mon. 
A n yl 

FRAOTURA N AVIUM,-Wreck 
of shipping at sea. 

Frame house filled in with brick, (in a 
poliov of insurance). 6 Cow. (N. Y.) 673; 7 
Wend. Y.) 270. 

FRANC.—A French coin of the value of a 
little over eighteen cents. 

FRANC ALEU, or FRANC AL- 

LEU.—In the French law, au absolute free 
estate of inheritance; allodial land. See 3 
Kent Corn. 49S n. 

FRANCHILANUS. —A freeman.— 
Chart. Henry IV. A free tenant.— Spel. Gloss. 

FRANCHISE .—Norman-French: fraun- 
*hise. from fraunc, free. Britt. 29 b. See Liberty. 

\ 1. Franchise, in its general sense, is a 
liberty or privilege. 

I 2. At common law, a franchise is a 
royal privilege or branch of the crown's 
prerogative, subsisting in the hands of a 
subject, either by grant or by prescription. 
(2 Bl. Com. 37; Co. Litt. 114a.) Fran¬ 
chises are of two classes : (1) Those which 
originally formed part of the crown’s pre¬ 
rogative, and could therefore he exercised 
by the king jure coronas before they were 
granted to a subject; such as the fran¬ 
chises of waifs, estrays, wrecks, royal fish, 
forests, &c.; (2) those which can only be 
created by granting them to a subject; 
such as fairs, markets, tolls, parks, war¬ 
rens, <fcc. ( See the various titles.) The 
distinction is so far of importance that 
when a franchise of the former class is 
appendant to a manor, or the like, and 
they both come into the hands of the 
crown, the appendancy is extinguished, 
because the franchise merges in the pre¬ 
rogative; while in the case of a franchise 
of the latter class the appendancy would 
be preserved. Case of the Abbot of Strata 
Marcella, 9 Co. 23. See In Capite. 

\ 3. A franchise is an incorporeal here¬ 
ditament ( see Hereditament) ; it not only 
authorizes something to be done, but gives 
the owner the right of preventing all 
other persons from interfering with its 
exercise. Thus, the owner of a market, 
ferry, or the like, can generally prevent 
any one from setting up a new market or 
ferry so near to his as to diminish his cus¬ 


tom. 1 Steph. Com. 664. See , however , 
Mayor of Penryn v. Best, 3 Ex. D. 292. 

\ 4. Franchise also means the locality 
subject to a franchise. 

I 5. Parliamentary franchise.—In 
ancient times, among other franchises usu¬ 
ally granted by the crown to a new bor¬ 
ough on its incorporation, was the right 
of sending burgesses to parliament, and, 
hence, franchise now means the right to 
elect members of parliament, whether in 
boroughs or counties. 12 Co. 120; Hale 
Anal. 18; H. Cox Inst. See Borough; 
Election, \ 3; Parliament. 

I 6. In American law, franchise 
means: (1) A particular privilege conferred 
upon individuals by grant from the gov¬ 
ernment. (3 Kent Com. 458.) Franchises 
are usually held by corporations created 
for the purpose of enjoying them, such as 
railroad, steamboat, ferry and telegraph 
companies. (2) The elective franchise, or 
right to vote, which is enjoyed by all male 
citizens of twenty-one years of age or up¬ 
wards, except unpardoned felons. 

Franchise, (defined). 13 Pet. (U. S.) 519, 
595 ; 22 Cal. 398, 422; 25 Conn. 19, 36 ; 36 Id. 
255, 266; 73 Ill. 541; 13 Bush (Ky.) 185, 189; 
66 Me. 4S8; 45 Mo. 17, 20; 3 Duer (N. Y.) 119, 
144; 15 Johns. (N. Y.) 387; 15 N. Y. 170; 5 
Wend. (N. Y.) 211, 217; 15 Serg. & R. (Pa.) 
130; Ang. & A. Corp. 2. 

- (what is). 17 Conn. 40; 32 N, H. 

507; 3 Paige (N. Y.) 318; 11 East 168, 175. 
what is not). 66 Me. 488, 512. 
grant of). 3 Duer (N. Y.) 119. 

Franchise, corporate, (defined). 87 Ill. 
317. 

FRANCIGENA.—A name anciently ap¬ 
plied to foreigners generally.— Jacob . 

FRANCUS.—Free; a freeman; a Frank. 
— Spel. Gloss. 

F,RANOUS BANOUS.-Freebench 

(g. v.) 

FRANCUS HOMO—A free man. 

FRANCUS PLEGHUS.—A frankpledge. 
See Frankpledge. 

FRANCUS TENENS.—A free holder. 
See Frank Tenement. 

Frangenti fldem, fldes frangatur 
eidem: Let faith be broken with him who 
breaketh faith. 

FRANK CHASE.—A liberty of free 
chase. 
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FRANK FEE. —Freehold lands exempted 
from all services, but not from homage. The 
opposite of ancient demesne and copyhold (q . v.) 

FRANK FERM. —Lands or tenements 
changed in the nature of the fee by feoffment, 
&c., out of knight service, for certain yearly ac¬ 
knowledgments. Britt, c. 66. 

FRANK FOLD. — See Foldage. 

FRANK LAW. —The full benefit and en¬ 
joyment of the common law of the land. To 
lose this was perpetual infamy and exclusion 
from the privilege of giving testimony on oath. 
Bract. 292 b. 

FRANK TENANT.— A freeholder. Litt. 
§ 91. 

FRANK TENEMENT.— The same as 
freehold (q. v .) Co. Litt. 43 b. 

FRANKALMOIGN. — Norman-French : 
fraunche auvioyne , or aumone, (Britt. 164 b; Loysel 
Inst. Cout. Gloss. 8. v.) free alms (because the tenant 
was free from temporal service.) Britt. 164b. 

The tenure by which the lands of the church 
are for the most part held. (Wms. Heal Prop. 
132.) “And such tenure beganne first in old 
time. When a man in old time was seized of 
certain lands or tenements in his demense as of 
fee, and of the same land infeoffed an abbot and 
his covent, or prior and his covent, to have and 
to hold to them and their successours in pure 
and perpetuall almes or in frankalmoigne, in 
such case the tenements were holden in frankal- 
moigne.” (Litt. \ 133.) Tenants in frankal¬ 
moign do no fealty or other temporal service 
to their lord, but are only bound to celebrate 
divine service in accordance with the book of 
Common Prayer, (Id. $ 135; Co. Litt. 95 b;) 
and, if they fail to do so, the lord cannot distrain 
them, but can only complain to their ordinary 
or visitor. Litt. \ 136. See Tenure by Divine 
Service. 

FRANKBANK. —“ In some boroughes, by 
custome, the wife shall have for her dower all 
the tenements which were her husband's. And 
this is called frank banke, francus bancus” Litt. 
§166. See Dower ; Freebench. 

FRANKLIN, or FRANKLEYN.-A 

steward; a bailiff of land; a freeholder; a 
freeman. 

FRANKMARRIAGE. — Free marriage. 
Low Latin: liberum maritagium. Maritagium was a 
dowry or gift to a woman about to marry; it was said 
to be ‘free’* when it was free from services. Bract. 
77 a, 92 b; Co. Litt. 21b. 

When land was given with the words “in 
frankmarriage ” to a man and his wife by the 
father or some blood relation (the Norman 
word in Littleton (l 17) is “cousin,” which 
means a blood relation ; Blackstone translates it 
by the English word cousin (2 Bl. Com. 115)) of 
the wife, then she and her husband had the land 
to them and their issue, although no words of in¬ 
heritance or procreation were used in the gift. 


They had therefore a kind of estate in tai 
special, the peculiarity of which was that they 
and their issue to the fourth degree held the 
land free of services to the donor, and that they 
had to bring it into hotchpot before they could 
take any other land by descent in fee-simple 
from the donor. (Co. Litt. 21b; Digby Hist. 
R. P. 75, 157 ; see , afco, Litt. $ 226 et seq. See 
Estate Tail; Hotchpot.) It is now obsolete. 

FRANKPLEDGE .—Nop.man-French 
fraunc plege , free pledge. A mistranslation of the 
Saxon word friborh or frilhbork, literally pledge or 
security for peace. 

The name given to those associations of ten 
persons into which, about tlie the time of the 
Conquest, all men were bound to combine them¬ 
selves. They were standing sureties for one 
another’s good behavior. The “view of frank- 
i pledge,” or duty of seeing that these associations 
I were kept in perfect order and number, was 
vested in the local court, especially the court, 
leet (q. v .) 1 Stubbs Const. Hist. 87, where the 

authorities are referred to; also Britt. 72a, and 
NichoFs note (g). 

FRASSETUM.—A wood or wood groun 1 
where ash trees grow. Co. LaII. 4 b. 

FRATER.—A brother. 

FRATER CON SAN GUINEU S. — A 

brother by the father’s side, opposed to frater 
uterinus, the brother by the mother’s side. 

Frater fratri uterino non succedit 
in hsereditate paterna : A brother shall 
not succeed an uterine brother in the paternal 
inheritance. This maxim is now superseded ; 
for by 3 and 4 Will. IV. c. 106, § 9, the half- 
blood' inherit next after any relation in the same 
degree of the whole blood and his issue, wimre 
the common ancestor is a male, and next alter 
the common ancestor where a female, so that 
the brothers of the half-blood, on the part of 
the father, inherit next after the sisters of the 
whole blood on the part of the father and their 
issue, and the brothers of the half-blood on the 
part of the mother inherit next after the mother. 

FRATER NUTRICIUS. — A bastard 
brother. 

FRATER UTERINUS.—A brother by 
the mother’s side, opposed to fvateT cons&Tiguiueus* 

FRATERNIA.—A fraternity or brother¬ 
hood. 

FRATERNITIES.—Bodies corporate. 

FRATRES CONJURATI. — Sworn 
brothers, or companions for the defence of their 
sovereign, or for other purposes.— Hov. 445. 

FRATRIAG-E.—A younger brother's in- 
heritance. 

FRATRICIDE. — The killing of a 
brother or sister. 
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B BAL'D .'-:*atin; fraus, apparently derived, 
wUh i - i'm! 'riKrtvx (ft morsel), from a root signi¬ 

fying to break. 1 Corsjsen 1M). 

* 1. Fmud is used in many senses, but 
the point common to nil of them is pecu¬ 
niary advantage sained by unfair means. 

l 2. Actual fraud is where one person 
causes pecuniary injury to another by in¬ 
tentionally misrepresenting or concealing 
a material fact which from their mutual 
position lie was bound to explain or dis¬ 
close. (Chit. Com. 630; Snell Eq. 360; 
Poll. Cont. 472 et seq. Sn* Concealment; 
Misrepresentation.) This kind of fraud 
is also sometimes called “personal” or 
“moral,” as opposed to “«egal” or “con¬ 
structive” fraud. InjWi, £ 6. 

I 3. The difficulty iu saying whether a 
particular act amounts io iraud, lies in the 
necessity of determining what relation 
gives rise to the obligation to disclose a 
fact which if disclosed vrould materially 
affect the conduct of the defrauded person ; 
and as the variations of human transac¬ 
tions and circumstances are infinite, an 
exhaustive enumeration of the relations 
giving occasion for fraud is impossible. 
Moreover, in many cases the effect of 
fraud may be counteracted by the conduct 
of the defrauded person ; as where ne does 
not rely on the representation, (see Dolus 
dans Locum Contractui,) or where he is 
guilty of gross negligence. Chit. Cont. 
630; Central Railway Co. v. Kisch, L. R. 2 
H. L. 120. See the observations of Fry, J., 
:n Davies v . London and Prov. &c. Co., 8 
Ch. D. at p. 474. 

The following are some of the more 
important instances of actual fraud— 

\ 4. By misrepresentation or con¬ 
cealment.—If a person, by intentional 
misrepresentation or concealment of a 
material fact peculiarly within his own 
knowledge, induces another person to 
enter into a contract, conveyance or simi¬ 
lar transaction with him, which he would 
not have ottered into had he inown the 
truth, the contract or other transaction is 
fraudulent, as where a person is induced 
to purchase a business by false accounts 
of its position and profits. Rawlins v. 
Wickham, 3 De G. & J. 304. 

I 5. By matter subsequent. —Fraud 


also exists when a person enters into a 
contract, conveyance or similar transac¬ 
tion, with the intention of afterwards doing 
some act of such a nature that if the other 
party had known of his intention he would 
not have entered into the transaction. 
(Poll. Cont. 472.) Accordingly if A. in¬ 
duces B. to enter into a contract with him 
with the object of committing an illegal or 
unlawful act to the injury of B., that is, a 
fraud on B.; thus, a separation deed is 
fraudulent if the wife’s real object in enter¬ 
ing into it is to enable her to renew a 
former illicit intercourse which has been 
concealed from the husband, (Evans v. 
Carrington, 2 De G. F. & J. 481;) so it is a 
fraud to buy goods with the intention of 
not paying for them. Ferguson v. Car¬ 
rington, 9 Barn. & C. 59; Clough v. L. & 
N. W. Rail. Co., L. R. 7 Ex. 26. 

g 6. Constructive, or legal fraud.— 

Fraud sometimes exists where no wrong¬ 
ful intention is proved. In this sense of 
the word, “fraud,” or “constructive” or 
“legal fraud,” is nomen generalissimum* 
and indicates the cases in which a court 
will not enforce or will set aside a contract, 
instrument or transaction, “ in which the 
court is of opinion that it is unconscien- 
tious for a person to avail himself of the 
. . . advantage which he has obtained.” 
(Torrance v. Bolton, L. R. 8 Ch. 124.) The 
principal instances of this kind of fraud 
are as follows— 

i 7. Intrinsic fraud.— First, the fraud 
“ may be apparent from the intrinsic 
nature and subject of the bargaiu itself, 
such as no man in his senses and not 
under delusion would accept on the one 
hand, and as no honest and fair man 
would accept on the other, which are in¬ 
equitable and unconscientious bargains 
and of such even the common law has 
taken notice, for which, if it would not 
look a little ludicrous, might be cited 
James v. Morgan, 1 Lev. 111.” (Per Lord 
Hardwicke in Chesterfield v. Janssen, 2 
Ves. 125; 1 Atk. 352; 1 White & T. Lead. 
Caa. 483.) James v. Morgan is the cele¬ 
brated case in which a man agreed to buy 
a horse for a barley-corn for the first nail 
on the horse's shoes, two barley-corns for 


* See Broom Com. L. 337 ; Thompson v . Eastwood, 2 App. Cas. 243. a Legal,” of course, here 
does not mean “ lawful,” but something created or presumed by law, not actually existent, 
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the second, and so on double for every 
succeeding nail. There being thirty-two 
nails, the quantity came to 500 quarters 
of barley. The vendor only recovered £8 
for the value of the horse. 

§ 8. Fraud presumed from circum¬ 
stances. —Secondly, the fraud may be 
presumed from the circumstances and 
condition of the parties contracting, by 
that rule of equity established to prevent 
one person from taking surreptitious ad¬ 
vantage of the weakness or necessity of 
another,“ which knowingly to do is equally 
against conscience as to take advantage of 
his ignorance; a person is equally unable 
to judge for himself in one as the other.” 
(Chesterfield v. Janssen, ubi supra,) The 
principal instances of this kind of fraud 
occur (1) where there is a confidential or 
fiduciary relation between the parties; 
hence all contracts and conveyances 
whereby benefits are secured by children 
to their parents or guardians, and between 
cestuis que trust and their trustees, are 
always liable to be set aside, unless they 
are entered into with scrupulous good 
faith and are reasonable under the circum¬ 
stances, (Snell Eq. 376. See Fiduciary; 
Undue Influence; Voluntary; New Som¬ 
brero Phosphate Co. v, Erlanger, 5 Ch. D. 
73 ;) (2) where one person takes an unfair 
advantage of the necessities or inexperi¬ 
ence of another; it is on this ground that 
catching bargains with heirs, reversioners 
and expectants, for the sale of their rever¬ 
sions or expectancies, during the life of 
their parents or ancestors, will in general 
be relieved against, unless the purchaser 
can show that a fair price was paid. 
Snell Eq. 383 ; Chesterfield v. Janssen, ubi 
supra; O’Rorke v. Bolingbroke, 2 App. Cas. 
833. See Expectant Heir. See , also , Hart 
v . Swaine, 7 Ch. D. 42, where a sale of copy- 
hold land by a person who believed and 
represented it to be freehold was set aside 
on the ground of legal fraud. 

i 9. Public policy. —Thirdly, a trans¬ 
action may be fraudulent on the ground 
of public policy. To this class belong 
marriage brokerage contracts (q. v.) and 
the following kinds of transactions— 

l 10. Fraud on third persons.— 
Fraud on third persona exists where one 
enters into an arrangement with or incurs 


an obligation to another, and at the same 
time, or afterwards, does an act without 
his knowledge by which the benefit of 
the arrangement or obligation is partly or 
wholly destroyed. The following are in¬ 
stances— 

2 11. Fraud on creditors.- -If an in¬ 
solvent debtor enters into an arrangement 
with the general body of his creditors, by 
which they accept a proportion of their 
debts in satisfaction of the whole, and the 
debtor, or any person on his behalf, in 
order to procure the consent of some par¬ 
ticular creditor, secretly promises him an 
advantage over the others, this agreement 
is void as being “ in fraud of creditors.” 
Chit. Cont. 634; Poll. Cont. 224; Leake 
Cont. 403. 

1 12. Fraud on marital rights.— If a 
woman entitled to property enters into a 
contract for marriage, and during the 
treaty secretly conveys away the property 
in such a manner as to defeat the intended 
husband's marital right and secure to her¬ 
self the separate use of it, and the conceal¬ 
ment continues until the marriage, the 
conveyance is voidable, at the suit of the 
husband, as being a fraud on hig marital 
rights, even if he was ignorant of the ex¬ 
istence of the property. 1 White & T. 
Lead. Cas. 364; Snell Eq. 319; Poll. Cont. 
231. 

\ 13. Fraud on power.—A person to 
whom a power of appointment is given 
must exercise it bond fide for the end 
designed by the donor, otherwise the ap¬ 
pointment will be set aside on the ground 
that it is what is termed a fraud on the 
power. (Aleyn v. Belchier, 1 Eden 132; 1 
White & T. Lead. Cas. 339.) Thus, if a 
parent having a power of appointing au 
estate to any of his children, appoints it 
to one upon a previous bargain with that 
child that he should pay the father a con¬ 
sideration for it, the court will set aside 
the appointment. (Ib.; McQueen v. Far- 
quhar, 11 Ves. 467.) So it seems, that if a 
power is given to a person to appoint by 
will only, a covenant by him to exercise it 
in a particular way is void, being a fraud 
on the power. Palmer v . Locke, 15 Ch. 
D. 294. 

\ 14. Fraud on the public.—An act 
may be .a fraud on the public. On this 
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principle, an Agreement to publish a work 
under a misleading title will not be en¬ 
forced by the court. Post v. Marsh, 16 Ch. 
D. 305. 

g 15. Fraud on a statute. —An act is 

sometimes said to be a fraud on a statute 
when it is nn evasion of its provisions. 
For example, A. sold a patent to B. in con¬ 
sideration of B. paying him royalties; B. 
at the same time lent A. £12,500, and it 
was agreed that B. should retain one-half 
of the royalties, as they became payable, 
towards satisfaction of the debt; provided, 
that if A. became bankrupt B. might retain 
the whole of the royalties in satisfaction 
of the debt. This proviso was held to be 
a fraud upon the bankruptcy laws, and 
void. Ex parte Mack ay, L. R. 8 Ch. 643. 
“ Contra legem facit , qui id facit quod lex pro- 
hibet; in fran dem vero , qui salvis verbis legis 
sententiam ejus circumvenit” “ Fraus enim 
legi fit , ubi quod fieri noluit , fieri autem non 
vetuity id fit .” Dig. i. 3, fr. 29, 30. 

g 16. Statutory fraud.— Certain acts 
are made frauds by statute. Thus, by the 
English Companies Act, 1867, a prospectus 
which does not comply with the require¬ 
ments of the act in specifying all contracts 
entered into by the company, or the pro¬ 
moters, trustees or directors thereof, before 
the issue of the prospectus, is to be deemed 
fraudulent. (30 and 31 Viet. c. 131, g 38. 
As to the remedy of the person defrauded, 
see Grover’s Case, 1 Ch. D. 182.) This is 
an instance of “ legal ” fraud, in which 
proof of fraudulent intention is not re¬ 
quired. Supra , g 6, and see Fraudulent 
Conveyances; Fraudulent Preference. 

I 17. Effect of fraud.—The effect of 
fraud may be said in general to be to en¬ 
title the injured person to avoid the trans¬ 
action induced by the fraud ( e . g. in the 
case of a contract, to have it rescinded), 
or to recover damages for the injury. (See 
Deceit.) It gives rise to a defence to any 
action brought by the fraudulent party to 
enforce the contract or other transaction, 
but it does not make it void ab initio. (See 
Chit. Cont. 628; Oakes v. Turquand, L. R. 
2 H. L. 325; Broom Com. L. 33 5 et seq.; 
Urquhart v t Macpherson, 3 App. Cas. 831. 
As to actions to set aside judgments, &c., 
obtained by fraud, see Flower v . Lloyd, 6 
Oh. D. 297; 10 Ch. D. 327; Dan. Ch. Pr. 


1428; In re Pinto Silver Mining Co., 8 Ch. D 
273.) In some coses an act is both a fraud 
on A. and also wrongful against B., as in 
the case of the wrongful use of trade 
marks and trade names ( q . v.) But an 
agreement in fraud of third persons, or 
one which is fraud on a statute, or on the 
public, is void ab initio , and not merely 
voidable. Leake Cont. 766. See Void; 
Voidable. 

g .“*8. Criminal law. —Certain frauds 
are a.so dealt with by the criminal law, 
and constitute misdemeanors. Such are 
frauds committed by public officers in dis¬ 
charge of their duties and affecting the 
public (Steph. Cr. Dig. 73), frauds com¬ 
mitted by trustees, directors and other 
officers. (Id. 260 et seq.) Also, cheats, 
and swindling by false pretences ( q . v.) 

Fraud, (defined). 61 Ill. 372; 39 Ind. 77 ; 
4 Park. (N. Y.) Cr. 161; 9 Wend. (N. Y.) 187; 
2 East 92, 108; 2 Chit. PI. 392. 

-(what constitutes). Baldw. (U. S.) 331, 

337; 5 Ala. 596, 601; 6 Mass. 339; 6 Halst. 
(N. J.) 295, 310; 7 Wend. (N. Y.) 9, 20; 2 
Burr. 931, 938 ; 1 Russ. 485, 493; 12 Ves. 321, 
324. 

-(effect of). 12 Pet. (U. S.) 11. 

- (synonymous with “covin,” “collu¬ 
sion” and “deceit”). 4 Bac. Abr. 381. 

-(sale procured by). 1 Hill (N. Y.) 302, 

311; 39 How. (N. Y.) Pr. 172. 

-(in bankrupt act). 5 Otto (U. S.) 704; 

16 Bankr. Reg. 116; 23 Hun (N. Y.) 448. 

- (in a statute). 77 N. Y. 427, 429. 

FrAud, actual, (what is). Story Eq. Jur. 
g 187. 

- (distinguished from “constructive”). 

29 Conn. 588, n. ; 13 Abb. (N. Y.) Pr. 405. 

Fraud and falsehood, (necessary to sup¬ 
port an action of false representation). Holt 
387. 

Fraud, constructive, (what is). 35 Barb. 
(N. Y.) 444. 

Fraud, except in cases of, (in N. C. con¬ 
stitution, Art. 1, g 16). 72 N. C. 384. 

FRAUD IN FACT. — See Fraud, gg 

2-5. 

Fraud in fact, (distinguished from “fraud 
in law”). 7 Cow. (N. Y.) 301; 8 Id. 406, 438 ; 
9 Johns. (N. Y.) 337; 7 Wend. (N. Y.) 436; 64 
Pa. St. 352, 356; 10 Serg. & R. (Pa.) 84. 

FRAUD IN LAW. — See Fraud, gg 6- 
16. 

Fraud or false swearing, (in insurance 
policy). 1 Hill (N. Y.) 71. 

FRAUDS, STATUTE OF. — Set 

Statute of Frauds. 


FRAUDULENT. 


( 548 ) 


FREE. 


Fraudulent contract, (in divorce act, de¬ 
fined). 1 Day (Conn.) Ill, 114. 

FRAUDULENT CONVEY¬ 
ANCE.— 

I 1. Statute of Elizabeth. —By Stat. 
13 Eliz. c. 5, conveyances of landed estates 
or of goods, made for the purpose of de¬ 
laying, hindering or defrauding creditors, 
were declared void as against them unless 
made for valuable consideration and bond 
fide to a person not having notice of the 
fraud. (Wms. Real Prop. 76; Wats. Comp. 
Eq. 270; Twyne's Case, 3 Co. 80; 1 Sm. 
Lead. Cas. 1; Robs. Bankr. 113. See Vol¬ 
untary.) This statute, together with 27 
Eliz. c. 4, and 29 Eliz. c. 18, on the same 
subject, have been adopted in the United 
States, and form the ground-work of the 
various State statutes as to fraudulent con¬ 
veyances. 

\ 2. Bankruptcy Act. —By the English 
Bankruptcy Act, 1869, a fraudulent conveyance, 
gift, delivery or transfer by a debtor of his prop¬ 
erty or any part thereof, is an act of bankruptcy 
(q. v.), (Sect. 6, \ 2,) by “fraudulent” is meant 
that the conveyance is one which tends to defeat 
or delay the creditors. See Robs. Bankr. 116. 
See, also , Act of Bankruptcy, § 3; Fraudu¬ 
lent Preference. 

Fraudulent conveyance, (what is). 1 
Halst. (N. J.) 450, 473. 

- (in a statute). 3 Mass.-487. 

Fraudulent conveyance, gift, delivery, 
or transfer, (in bankruptcy act). L. R. 8 Ex. 
26. 

FRAUDULENT PREFERENCE.— 

The English doctrine of fraudulent preference 
has for its object to prevent a debtor on the eve 
of bankruptcy from making a voluntary distri¬ 
bution of liis property amongst his creditors, so 
as to defeat the distribution which is contempla¬ 
ted by the bankrupt laws. (Robs. Bankr. 125.) 
Accordingly, every conveyance of property or 
charge thereon made, every payment made, 
every obligation incurred and every judicial 
proceeding taken or suffered by an insolvent 
person in favor of any creditor witli a view of 
giving that creditor a preference over the others, 
will, if the insolvent becomes bankrupt within 
three months after the conveyance, payment, &c., 
be deemed fraudulent and void as against the 
trustee in bankruptcy. (Bankr. Act, 1869, \ 92.) 
The doctrine of fraudulent preference also ap¬ 
plies to insolvent companies. Companies Act, 
1862, i 164. 

Fraudulently, (equivalent to “felonious¬ 
ly”). 42 Tex. 345, 347. 

-(in an indictment). 15 Wend. (N. Y.) 

282 . 

Fraudulently or clandestinely, (in a 
statute). 12 Berg & R. (Pa. 'I 217 218. 


FRAUNC, or FRAUNKE FERME. 
— See Frankferm. 

FRAUNCHISE. — A franchise ( q. v.) 

FRAUS. —Fraud (q. v.) And see Dolus. 

FRAUS DANS LOCUM CON¬ 
TRACTU! —A misrepresentation or conceal¬ 
ment of some fact that is material to the coni nut, 
and had the truth regarding which been known 
the contract would not have been made as made, 
is called a “fraud dans locum contractui,” i. e. a 
fraud occasioning the contract, or giving place or 
occasion for the contract. 

Fraus est celar© fraudem (1 Vern. 
270): It is fraud to conceal fraud. 

Fraus est odiosa et non prsesum- 
enda (Cro. Car. 550): Fraud is odious and not 
to be presumed. 

Fraus et dolus nemini patrocinari 
debent (3 Co. 78): Fraud and deceit ought 
not to benefit any person. 

Fraus et jus nunquam cohabitant 
(Wing. 680): Fraud and justice never dwell 
together. 

Fraus latet in generalibus: Fraud 
lies hid in general expressions. 

FRAUS LEGUS. —Fraud of law; using 
legal proceedings with a felonious purpose. 

Fraus meretur fraudem (Plowd. 100): 
Fraud merits fraud. 

FRAXINETUM.—A wood of ash trees. 
Co. Litt. 4 b. 

FRAY .—See Affray. 

FRECTUM.— Freight. —Blount 

FRED. —Peace. 

FREDSTOLE, or FRIDSTOL. —Sanc¬ 
tuaries ; seats of peace.— Gibs. Camden. 

FREDUM. —A composition anciently paid 
by a criminal to be freed from prosecution, of 
which the third part was lodged m the Excheq¬ 
uer. See Montes. Sp. Laws 1. 30, c. 20. 

FRED WIT, or FREDNITE.—A liberty 
to hold courts and make amercements.— Cowell . 

FREE. —Not bound to servitude; inde¬ 
pendent; certain and honorable, as opposed 
to base. See Chapel, § 2; Fishery, J 8; 
Service; Socage; Warren. As to free 
miners, see Gale. 

Free, (in a covenant). 6 Halst. (N. J.) 20,34. 

FREE ALMS.—“Free alms is where in 
ancient times lands were given to an abbot and 
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his eovent, or to a dean and his chapter, and to 
ihoir successors, in pure and perpetual alms, 
without expressing any service certain: this is 
frankahjioiyne: and such are bound before God 
to make oraisons and prayers for the donor and 
his heirs, and therefore they do no fealty; and 
if such as have lands in fmnkalmoiqm perform 
no pray ere nor divine service for the souls of the 
donors! they shall not be compelled by the donors 
10 do it, hut the donors may complain to the 
ordinary, praying him that such negligence be 
no more, and the ordinary of right ought to 
redress it/’ —IWmcs de (a Ley . 

Fkee and clear, (in a covenant). 4 Yeates 
tP:id 386. 

Free and clear of all encumbrances, 
;in a contract for the sale of land). 2 Greenl. 
(Med 22. 

Free and clear of all rates, taxes and 
deductions WHATSOEVER, (in a statute). 3 
Barn. £ C. 863, 869. 

FREE BO RD.—Land claimed in some 
places, more or less beyond or without the fence— 
said to be two feet and a half. Mon. Ant. t. 2, 
p. 141. 

FREE BOROUGH MEN.—Such great 
men as did not engage, like the frankpledge 
men, for their decennier.— Jacob . 

Free burgess, (who is). 4 Dowl. & Ry. 427, 
430 ; 7 Id. 777. 

FREE CHAPEL.—A place of worship, so 
called because not liable to the visitation of the 
ordinary. It is always of royal foundation, or 
founded at least by private persons to whom the 
crown has granted the privilege. 1 Burn Eccl. 
L. 298. See Chapel, \ 2, subd. (3). 

Free commoners, (horses, when so called). 
2 Mich. 259, 264. 

FREE COURSE. —A vessel having 
the wind from a favorable quarter is said 
to sail on a “free course.” 

FREE ENTRY, EGRESS AND 
REGRESS.—An expression used to denote 
that a person has the right to go on land again 
and again as often as may be reasonably neces¬ 
sary. Thus, in the case of a tenant entitled to 
emblements {q. v.) after the expiration of his 
tenancy, the law “giveth him a speedy remedy 
to enter into the land, and to take and carry 
[the crop] away, and compelleth not him to 
take it at one time, or to carry it before it be 
ready to be carried ; and therefore the law giv¬ 
eth all that is convenient, viz., free entry, egresse 
and regresse as much as is necessary.” Co Litt 
56 a. For other instances, see Litt. \ 69. 

FREE FISHERY.—A royal franchise, 
being the exclusive right of fishing in a public 
river. Grants of this description cannot now be 
made in England, the Great Charter and its 
confirmations prohibiting it. See Fishery, ? 8. 

Free fishery, (defined). Ang. Waterc. \ 75. 


FREE FOLD is said to be the same m 
foldage or faldage ( q. v.) (Elt. Com. 45), but it 
would seem to denote the right of the tenant to 
have his sheep folded by the lord, rather than 
the right of the lord to have the tenant^ sheep 
on his land. 

Free from average, except general, (in 
a policy of insurance). 9 Serg. & R. (Pa.) 115, 
120 . 

Free from average, unless general, (in 
a policy of insurance). 16 East 214 n. 

Free my slaves, (in a will). 2 Yerg. 
(Tenn.) 123. 

Free of all incumbrances, (in a cove¬ 
nant). 4 Mass. 627 ; 17 Id. 586. 

Free of particular average, (in a poKcy 
of insurance). 15 East 559. 

Free on board a foreign ship, (in a con¬ 
tract). 3 Campb. 270. 

FREE PLEDGE.— See Frankpledge. 

FREE SERVICES.—Such as were not 
unbecoming the character of a soldier or a free¬ 
man to perform, as to serve under his lord in 
the wars, to pay a sum of money, or the like. 2 
Bl. Com. 60, 61. See Service. 

FREE SHIPS. —In international law, 
neutral ships. The phrase “ free ships 
shall make free goods,” is often inserted 
in treaties, meaning that goods, even 
though belonging to an enemy, shall not 
be seized or confiscated, if found in neu¬ 
tral ships. Wheat. Int. L. 507 et seq . 

FREE SOCAGE.— See Socage. 

FREE- W ARREN.— A royal franchise, 
granted by the crown to a subject for the pres¬ 
ervation or custody of beasts and fowls of war¬ 
ren. See Warren. 

Free will and pleasure, (in an indict¬ 
ment). 4 Campb. 189. 

FREEBENCH.—An estate which, by the 
custom of most manors, the widow of a copy¬ 
holder has in the land of which her husband 
was tenant. The nature and duration of the 
estate, and the quantity of the lands to which ii 
extends, vary according to the particular custom, 
but in many points freebeneh closely resembles 
dower (q. v.) Although the Dower Act does 
not apply to copyholds, the widow’s right to 
freebeneh is in most manors subject to any aliena¬ 
tions of the land made by the husband, whether 
inter vivos or by will; it is, however, paramount 
to his debts. Wms. Real Prop. 386. 

\ 2. Man’s freebeneh. —In some places 
the widower of a female copyholder has by cus¬ 
tom an estate in his wife’s lands, analogous to an 
estate by the curtesy in freeholds, and called his 
“ man’s freebeneh” or customary curtesy. (Elt. 
Copyh. 146. See Curtesy.) The right to free- 
bench is enforced by an action similar to an 
action of dower. C. L. P. Act, 1860, \ 26. See 
Dower, \ 5. 
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FREEDMAN. —In the Roman law, 
one who was emancipated from a state of 
bondage; a manumitted slave. The word 
is used in the same sense in the United 
States, respecting negroes who were for¬ 
merly slaves. 

FREEDOM. —The condition of one to 
whom the law attributes the single indi¬ 
vidual right of personal liberty, limited 
only, in the domestic relations, by powers 
of control which are associated with duties 
of protection.— Bouvier. 

Freedom of deliberation, speech and 
debate, (in constitution). 4 Mass. 1. 

FREEHOLD.— 

g 1. Freehold originally meant an estate 
held by a freeman, as opposed to “ villein- 
Sige” (q.v.) (Bract.224a; Britt.83b.) It 
seems to have been originally used in 
much the same sense as seisin ( q . u), i . e. 
the feudal possession of land. Thus, in 
the old books, a distinction is drawn be¬ 
tween freehold in deed and freehold in 
law. Where a man dies seised of land so 
that it descends to his son, then until the 
son enters on the land he has only a free¬ 
hold in law, which, however, is sufficient 
to entitle his wife to dower if he dies before 
entry. (Litt. gg 448, 681; Co. Litt. 31a, 
where it is called seisin in law.) This 
term is applied to interests in land in two 
senses, either to denote the quality of an 
estate, or to denote the tenure by which 
the land is held. 

g 2. Freehold in quality. —With ref¬ 
erence to the quality of an estate, “ every 
one which hath an estate in any lands or 
tenements, for term of his owne life or 
another man’s life, is called tenant of free¬ 
hold, and none other of a lesser estate 
[ e . g . a tenant for years] can have a free¬ 
hold ; but they of a greater estate have a 
freehold; for he in fee-simple hath a free¬ 
hold, and tenant in taile hath a freehold,” 
&c. (Litt. g 57.) Hence estates of free¬ 
hold are opposed to estates for years and 
other chattel interests. Co. Litt. 43 b. See 
Estate, gg 4, 5; Interest. 

g 3. Freehold descendible. —In the 
old writers freehold is used generally to 
denote an estate for life as opposed to a 
reversion. (Litt. g 302.) An estate of free¬ 
hold descendible is an estate given to A. 


and his heirs or the heirs of his body 
during the life of B. 2 Bl. Com. 259; 1 
Steph. Com. 450. See Occupancy; Quasi- 
Tail. 

g 4. Freehold in tenure.— With refer¬ 
ence to its tenure, land is said to be free¬ 
hold when it is held by socage tenure (or 
by knight’s service or other military tenure 
when those tenures existed), as opposed 
to land held by villeinage or customary 
tenures, such as copyhold land. (Co. Litt. 
43b. See Service; Tenure.) Where two 
persons enter into a contract for the pur¬ 
chase and sale of land, whether in fee- 
simple or otherwise, they are presumed to 
intend freehold land unless the nature of 
its tenure appears, and therefore if it turns 
out to be copyhold the purchaser cannot 
be compelled to carry out the contract, 
unless the tenure is in reality equivalent to 
freehold. Dart Vend. 115, 138, 1073. See 
Customary Freeholds; Seisin. 

FREEHOLD IN LAW. — See Free¬ 
hold, g 1. 

Freehold, (defined). 1 Pres. Est. 199. 

Freehold, copyhold, and leasehold 
messuages, (in a will). 1 Meriv. 450. 

Freehold estate, (in a will). 3 Barn. & 
Ad. 473; 1 Brod. & B. 72; 2 Pres. Est. 114. 

Freehold house, (in a will). L. R. 8 Ch. 
171; L. R. 11 Eq. 454. 

Freehold land, (in a will). L. R. 4 Eq. 
278; 6 Ves. 632, 642. 

FREEHOLD LAND SOCIETIES.— 

See Building Societies, g 6. 

FREEHOLDER. —He who possesses 
a freehold estate. See Chosen Freehold* 
ers. 

Freeholder, (defined). 38 Mich. 85, 95; 
75 N. C. 12, 13; 2 Watts (Pa.) 43, 48. 

Freeholder—householder, (in a statute). 
15 Ind. 347. 

Freely, (in certificate of acknowledgment by 
a feme covert). 2 Barb. (N. Y.) Ch. 232; 20 
Id 371, 374; 4 Edw. (N. Y.) 70. 

Freely and voluntarily, (in certificate 
of acknowledgment by feme covert). 4 Halst. 
(N. J.) 225, 233. 

Freely to be enjoyed, (in a will). Cowp. 
352. 

Freely to be possessed and enjoyed, (in 
a will). 23 Wend. (N. Y.) 452; 12 Serg. & R. 
(Pa.) 55, 56; Cowp. 352; 11 East 220; L. R. 1 
Q. B. 571; 2 Id. 269. 

FREEMAN.—An allodial proprietor; one 
bom or made free of certain municipal immu¬ 
nities and privileges. As to freemen in London, 
see 6 and 7 Viet. c. 18, g 20, and 2 Steph. Corn, 
(7 edit.) 360 n. 



FUG KM AN. 


( 551 ) 


FREQUENTLY. 


Freeman, (who is), 6 Watts (Pa,) 553-657. 

FREEMASONS. — Secret societies 
formed, as it is supposed, for the mutual 
assistance and the promotion of friendship 
and good fellowship. They are protected 
hv law. 

Freemen, (in constitution of Pennsylvania, 
Art. III., I 1). 9 Phil. (Pa.) 241. 

Freemen and free women, (in a statute). 
1 Dali. (C. S.) 409, 470. 

FREEMEN’S ROLL.—A list of all per¬ 
sons admitted burgesses, or freemen of those 
rights which are reserved by the English Munic¬ 
ipal Corporation Act (5 and 6 Will. IV. c. 76), 
as distinguished from the burgesses newly cre¬ 
ated by the act, and entitled to the rights which 
it confers, who are entered on the burgess roll. 
See 6 and 7 Viet. c. 18. 

FREIGHT .—Dutch: vragt or vrachi ; Old 
German : frehti. earning:, reward. Schmittbenner, D. 
Wortb.; Diez. Etym. Wortb. 

1 1. In general, and pro rata. —Strictly 
speaking, freight is the reward payable to 
a carrier by sea for the safe carriage and 
delivery of goods. (Maude & P. Mer. Sh. 
26S. Per Blackburn, J., in Allison v. Bris¬ 
tol, Co., 1 App. Cas. 228.) Hence in 
ordinary cases it does not become pay¬ 
able unless the voyage is completed and 
the goods carried to their destination, 
(Maude & P. Mer. Sh. 269;) but in some 
cases, where a part only of the voyage has 
been performed, freight is recoverable for 
that portion pro raid [parte or portione ] 
Hineris peracti (proportionally to the por¬ 
tion of the voyage performed); thus, if 
the consignee voluntarily accepts the goods 
at a point short of their destination in such 
a way as to raise a fair inference that the 
further carriage is intentionally dispensed 
with, a new contract will be implied to pay 
freight for that portion of the voyage which 
has actually been performed. Id. 272. 

§ 2. Prepaid freight, or freight in 
advance, —When freight is prepaid, its 
nature differs considerably from that of 
ordinary freight, for it then ceases to be 
dependent on the safe delivery of the goods, 
(Maude & P. Mer. Sh. 269. “ It is in effect 
money to be paid for taking the goods on 
board and undertaking to carry, not carry¬ 
ing them.” Per Blackburn, J., ubi mpra } 
p. 220,) and, therefore, if the goods are lost 
the shipowner is not liable to refund the 
prepaid freight. See the cases cited in 
Allison v. Bristol, &c., Co., 1 App. Caa. 209. 


See, further t as to the nature of freight, 
Keith v. Burrows, 2 C. P. D. 163; 2 App. 
Cas. 636. 

i 3. Enforcing right to freight.—In 
ordinary cases the shipowner has a right of 
action against the consignor, or sometimes 
i also against the consignee, for the recovery 
of the freight, and also has a lien on the 
goods for the amount, unless he has en¬ 
tered into a contract inconsistent with or 
expressly waiving his right of lien. 

I 4. Dead freight is money payable by 
a person who has chartered a ship and 
only partly loaded her, in respect of the 
loss of freight caused to the shipowner by 
the deficiency of cargo. McLean v. Flem¬ 
ing. L. R. 2 Sc. & D. 128. See Affreight¬ 
ment; Bill of Lading; Charter-party; 
Lien. 

Freight, (defined). 2 Allen (Mass.) 86, 91; 
10 Grav (Mass.) 109, 112; 3 Pick. (Mass.) 20; 
4 Id. 429, 435 ; 1 Binn. (Pa.) 405, 414; 5 Wheel. 
Am. C. L. 512 ?i. 

-(charter money cannot be insured as). 

1 Hall (N. Y.) 471. 

-(in a bottomry bond). 3 Mas. (U. S.) 

344. 

-(in charter-party). 2 Brod, & B. 410, 

428. 

-(in a contract of assignment). 1 Mas. 

(U. S.) 9, 12. I ; 

-(in insurance policy). L. R. 7 C. P. 

341; 1 Man. & Ry. 157. 

Freight free, (in bill of lading). 4 Wash. 
(U. S.) 110. 

Freight money, (in verdict of a jury). 100 
Mass. 515, 517. 

Freight settled here, (in bill of lading). 
8 Wheat. (U. S.) 605, 637. 

Freight then pending, (broader than 
“ freight due or to grow due”). 1 Sprague 
(U. S.) 219, 224. 

FREIGHTER. —The charterer of a 
vessel, who loads her. He who loads a 
general ship. 3 Kent Com. 173. 

FRENCHMAN.—In early times this term 
was applied to every stranger or outlandish man. 
Bract, lib. 3, tr. 2, c. 15. See Francigena. 

FRENDLESMAN.— See Friendless 
Man. 

FRENDWITE, or FRENDNITE.— A 
fine exacted of him who harbored an outlawed 
friend.— Blount; Cowed. 

FREOBORGH. — A free-surety, or free- 
pledge.— Spel. Gloss . See Frankpledge. 

Frequentia actus multum operatur 
(4 Co. 78): The frequency of an act operates 
much. 
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FRERE.—A brother. Britt, c. 75. 

FRESCA .—Fresh water.— Cowell. 

FRESH.- 'Recent; new. In this sense 
the word occurs in the following phrases— 

FRESH DISSEISIN. —That disseisin 
which a person might formerly seek to defeat 
of himself, and by his own power, without re¬ 
sorting to the law; as where it was not above 
fifteen days old, or of some other short continu¬ 
ance. Britt, c. v. 

FRESH-FINE.—A fine that has been lev¬ 
ied within a year. Stat. Westm. II. c. 45. 

FRESH-FORCE.—A force (i. e. deforce¬ 
ment or disseisin) newly done in any city, bor¬ 
ough, &c. — F. N. B.l \ O . N. B . 4. 

Fresh pursuit, (what is). 27 Cal. 572. 

FRESH SUIT.— 

$ 1. If a person is robbed of goods, and makes 
fresh suit, i. e. immediately follows and appre¬ 
hends the thief, he shall have his goods again, 
notwithstanding the thief may have thrown them 
away, so that if it were not for the fresh suit 
they would become waifs (g. v.) 2 Steph. Com. 

547. 

3 2. In the law of distress, if the landlord 
comes to distrain and sees the tenant's cattle on 
the land, and the tenant, to prevent the distress, 
drives the cattle off the land, then if the lord 
makes fresh suit, he may distrain the cattle, 
although they are not on the land which the 
tenant holds of him. Co. Litt. 161 a. 

Fresh taxes, (what are). 3 Barn. & Aid. 
647, 651. 

Freshet, (in an award). 9 R. I. 99. 

FRETTUM.—The freight of a ship ; freight 
m oney.— Cowell. 

FRETUM.-A strait. 

FRETUM BRITANNICUM.- 

The strait between Dover and Calais. 

FRIAR.—A member of an order of relig¬ 
ious persons, of whom there were four principal 
branches, viz.: (1) Minors, Grey Friars or 
Franciscans; (2) Augustines; (3) Dominicans, 
or Black Friars; (4) White Friars, or Carmel¬ 
ites, from whom the rest descend.— Wharton. 

FRIBOROUGH, FRIDBORG, or 
FRITHBORG.—The Norman term for 
frankpledge ( q . v.) 

FRIBUSCULUM.—In the civil law, a 
temporary separation between husband and wife. 

FRIDHBURGUS.—A kind of frank¬ 
pledge ( q. v.) 

FRIENDLESS MAN.—An outlaw; so 
called because he was denied all help of friends. 
Bract, lib. 3, tr. 2, c. 12. 


FRIENDLY SOCIETIES.— 

# \ 1. Societies established in England to pro¬ 
vide, by the voluntary subscriptions of their 
members, for the relief or maintenance of the 
members and their families during sickness or 
old age, or for the relief or maintenance of the 
widows and orphan children of deceased mem¬ 
bers, or similar objects. (Friendly Soc. Act 
1875, $ 8; F. S. Amendment Act, 1876.) Such 
societies have no legal status unless they are 
registered in pursuance of one of the Friendly 
Societies Acts. (For a history of the legislation 
on the subject, see Appendix I. to the Fourth 
Report of the Friendly Soc. Comm. Sec Reg¬ 
istrar.) Every registered society has one or 
more trustees in whom its property is vested, 
(Act of 1875, \\ 14, 16,) and who in ordinary 
cases take and defend legal proceedings on its 
behalf. (§ 21.) It must be regulated by rules 
defining its objects, the mode of holding meet¬ 
ings, the rates of the subscriptions and of the 
allowances during sickness and on death, the 
investments in which the funds are to he placed, 
Ac., Ac. \ 13; Dav. F. Soc. 26, and the form 
of rules, 247. 

\ 2. Limit of amount. —Friendly societies 
are intended for the encouragement of the 
frugal and industrious poor, and the legislature 
lias therefore limited the amount to which any 
person can become entitled by being a member 
of one or more societies, to £200 by way of gross 
sum, and £50 a year bv wav of annuitv. Dav. 
F. Soc. 118 ; F. S. Act, ‘'1875, § 27. 

?. 3. Deposit societies—Dividing- so¬ 
cieties. —Friendly societies are of numerous 
varieties (See Fourth Report of the Commis¬ 
sioners on F. S. xxiv.), but the only two requiring 
mention are deposit societies and dividing soci¬ 
eties. A deposit society combines the functions 
of a savings bank with those of a friendly society, 
in a manner too complicated to be here described. 
(Id. lxxxiii.; Dav. F. Soc. 53.) A dividing society 
is one which periodically divides its funds among 
its members; the simplest plan being for the 
members to subscribe a fixed sum weekly or 
monthly, receiving in return certain benefits in 
case of sickness or death during the current 
year, at the end of which period the surplus 
funds are divided among the members. Dav. F. 
Soc. 55; Fourth Report, lxxii. 

$ 4. Societies with branches. —A society 
with branches is one in which the members are 
divided into branches or groups, each having a 
separate fund administered by itself, although 
they are all under the control of a central body. 
(F. S. Act, 1875, \ 4.) These are sometimes 
called “ affiliated societies." Fourth Report 
of Comm. xxv. See Benevolent Societies; 
Building Societies; Cattle Insurance So¬ 
cieties ; Dissolution, \ 4; Industrial and 
Provident Societies; Nomination; Work¬ 
ing Men's Clubs. 

FRIENDLY SUIT. —(1) A suit 
brought by a creditor in chancery against 
an executor or administrator, being really 
a suit by the executor or administrator, in 
the name of a creditor against himself, in 
order to compel the creditors to take an 
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equal distribution of the assets. (2 Wms, 
Ex. (7 edit.) 1915.) (2) Any suit instituted 

by agreement between the parties to ob¬ 
tain the opinion of the court upon some 
doubtful question in which they are inter¬ 
ested. such as actions for construction of 
wills, partition suits, <fec. 

Friends, (as meaning “relations”). 5 Com. 
Dig. 336. 

FRIENDS, SOCIETY OF. — See 

Quakers. 

FRIGIDITY. —Impotence.— Johnson . 

FRILING, or FREOLING.—A free¬ 
man born.— Jacob. 

FRISCUS. — (1) Fresh uncultivated 
ground.— Mon. Angl. tit. 2, p. 56. (2) Fresh; 

not salt.— Reg, Orig. 97. (3) Recent or new. 

Sec Fresh, and subsequent titles. 

FRITHBORG.—Frankpledge. — Cowell . 

FRITHBOTE.—A satisfaction or fine for a 
breach of the peace. See Fredum. 

FRITHBREACH.—The breaking of the 
peace.— Cowell. 

FRITHGA-R.—The year of jubilee, or of 
meeting for peace and friendship.— Jacob . 

FRITHGELDA.—Guildhall; a company 
or fraternity for the maintenance of peace and 
security; also, a fine for breach of the peace.— 
Jacob . 

FRITHMAN.—A member of a company 
or fraternity.— Blount. 

FRITHSOEN, or FRITHSTOL.—An 

asylum; a sanctuary. 

# FRITH SOKE—FRITHSOKE N.—Th e 
right of liberty of having a view of frankpledge. 
—Fleta. r 6 

FRITHSPBOT, or FRITHGEARD. 
—A spot or plot of land, encircling some stone, 
tree or well, considered sacred, and, therefore, 
affording sanctuary to criminals.— Wharton. 

Frivolous, (not synonymous with “irrele¬ 
vant”). 5 Abb. (N. Y.) Pr. n. s. 338, 343: 53 
Barb. (N. Y.) 650. 

FRIVOLOU S AN 8WERS, 
or PLEAS.—These are pleas which 
are clearly insufficient upon the face of 
them, and are generally (when at all) put 
in or purposes of delay, or to embarrass 
the plaintiff. They may, on motion, be 
ordered to be at once struck out, secus f if 


the plea is not manifestly frivolous on the 
face of it. 

Frivolous answer, (in pleading, defined). 
3 Sandf. (K Y .) 732. 

- (distinguished from “sham answer”). 

1 Abb. (N. Y.) Pr. 41 ; 1 Duer (N. Y.) 649; 8 
How. (N. Y.) Pr. 149. 

Frivolous demurrer, (defined). 40 Wis. 
555, 558. 

Frivolous notice, (in procedure, what is). 

1 Hill (N. Y.) 663. 

FRODMORTEB, or FREOMORTEL. 

—An immunity for committing manslaughter. 
Mon. Ang. tom. 1, p. 173. 

From, (in computation of time). 2 Browne 
(Pa.) 18; 3 Serg. & R. (Pa.) 496; 15 Id. 135, 
137 ; 6 Watts & S. (Pa.) 327, 328; 24 Barb. (N. 
Y.) 9; 2 Cow. (N. Y.) 51S, 605, 606 n.; 6 Id. 
659; 5 Wheel. Am. C. L. 209; 8 Id. 145; Over 
218b; 3 East 407; 3 T. R. 623; 1 Chit. Gen 
Pr. 774; 2 Id. 148 ; 7 Com. Dig. 397 ; 4 Cruise 
Dig. 59. 

-- (in a demise). 12 R. I. 319. 

-(in a fire policy). L. R. 5 Ex. 296. 

-(in a statute). 7 Barb. (N. Y.) 416. 

-(in statute regulating descents). 4 Ind. 

51. 

-(is a word of exclusion). 18 Me. 106, 

10S; 120 Mass. 94, 95; Leach C. C. 528. 

From a port, sailing, (means “sailing out 
of the port”). 2 Mas. (U. S.) 129. 

From a street, (meaning of). 74 Pa. St. 
259,261. 

From and after, (in a statute). 9 Cranch 
(U. S.) 104; 1 Nott. & M. (S. C.) 505; Ale. & 
N. 375. 

-(in a will). 2 Meriv. 361, 386. 

- (in articles of copartnership). 1 

Anstr, 245. 

From and after payment, and subject 
thereto, (in a will). L. R. 2 Ch. 644, 647. 

From and after the passage of the act, 
(in a statute). 1 Paine (U. S.) 261. 

From and after the passing of the act, 
(in a statute). 4 T. R. 660; 5 Com. Dig. 320. 

From and after the 30th of June, (in a 
statute). 3 Cranch (U. S.) 399, 414. 

From and at, (in a statute). 3 Cranch (U. 
S.) C. C. 599, 608. 

From and through, (in a description of a 
highway). 6 Car. & P. 133. 

From and unto, (when applied to place). 
Stark. Cr. PL 70. 

From Charleston, (in a railroad charter). 
8 Rich. (S. C.) L. 177. 

From day to pay, (an adjournment). 4 
Watts (Pa.) 363. 

From henceforth, (in an indenture). 4 
Bam. & C. 272, 278; 5 Co. 1. 

-(in a lease). 4 Bam. & C. 908, 911. 

From Nashville, (in railroad charter). 3 
Head. (Tenn.) 596. 

From one to three thousand bushels 
of potatoes, (in an agreement). 4 Me. 497. 
From or after, (in computation of time). 

2 Wall. (U. S.) 177. 
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From or to, (in a deed, excludes the terminus 
referred to). 52 Me. 252. 

From place to place, (in a statute). 11 
Gray (Mass.) 81; 7 Mass. 158. 

From port to port, (in a policy of insur¬ 
ance). 1 Bouv. Inst. 486. 

From ship or warehouse, (in a contract). 
1 Marsh. 287, 292. 

From the date, (synonymous with “from 
the day of the date”). 33 Me. 67, 71; 1 Pick. 
(Mass.) 485, 494; 1 Hayw. (N. C.) 114, 116. 

- (not synonymous with “from the day 

of the date”). 4 Wheel. Am. C. L. 131; Ld. 
Ravm. 1241,1242. 

- (in a bond). 15 Serg. & R. (Pa.) 

135. 

- (in a deed). 4 Wash. (U. S.) 232, 

240. 

-(in a lease). 1 Ld. Raym. 84, 85. 

From the doing of an act, (in computa¬ 
tion of time). 1 Ld. Raym. 480. 

From the expiration of the policy, (in 
a policy of insurance.) 2 Mass. 318, 327. 

From the first day, (in a lease). 7 Allen 
(Mass.) 487 ; 9 Wend. (N. Y.) 346. 

-(is exclusive), Anth. (N. Y.) 243. 

From the loading, (in a marine policy). 
L. R. 7 Q. B. 702. 

From the part of the father, (in a 
statute). 1 Serg. & R. (Pa.) 222, 225. 

From thenceforth, (in a statute). 16 East 
305; 2 Meriv. 431. 

From time to time, (in marriage settle¬ 
ment). 12 Ves. 501. 

- (in power to appoint). 1 Ves. 189. 

- (in railway act). L. R. 5 Ex. 6. 

From time to time for twelve months, 
(in a bond). 6 East 507. 

From whom such estate came or de¬ 
scended, (in statute of descents). 2 Pet. (U. S.) 
58,86. 

Front, (in covenant to keep up sidewalks). 
31 Iowa 89. 

Front and rear, (in a contract). 10 Paige 
(N. Y.) 386. 

Front of the street, (in a covenant). 7 
Dowl. & Ry. 556, 563. 

Front to the river, (in a deed). 6 Mart. 
(La.) 19; 8 Id. 572; 9 Id . 656, 688; 2 Am. L. 
J. 421; 2 Wheel. Am, C. L. 497. 

FRONTAGE—FRONTAGER.— 
In English law, a frontager is a person owning 
or occupying land which abuts on a highway, 
river, sea-shore, or the like. The term is gen¬ 
erally used with reference to the liability of 
frontagers on streets to contribute towards the 
expense of paving, draining or other works on 
the highway carried out by a local authority, in 
proportion to the frontage of their respective 
tenements. (Public Health Act, 1875, \ 150.) 
There is no liability at common law binding a 
frontager on the sea to maintain a sea-wall on 
his land. (Hudson v. Tabor, 1 Q. B. D. 225.) 
It is also used with reference to rights of access 
( q. v.) The corresponding American term is 
“ abutting owner.” 

Fronting, adjoining, or abutting, (in 
public health act). 5 C. P. D. 248; 1 Ex. D. 


FRUCTUARIUS.—He who has the use 
of the fruits, profits or yearly increase of land or 
beasts; a lessee or fermor. 

FRTJCTUS.—Fruit; the increase or natural 
production of a thing; also, the increase or profits 
produced by human skill, as well as those coming 
in the course of nature. Again, the word includes 
the right to the use of increase or fruits, i. c. the 
usufruct in them ; also, rent for the use of a thing, 

Fructus augent hsereditatem (D. A, 
3, 20, 31): The yearly increase enhances an 
inheritance. 

FRUCTUS CIVIL.ES. — Compensation 
for the use Or enjoyment of a thing. 

FRUCTUS INDUSTRIAL.ES, or 
INDUSTRIE.—Fruits of industry; crops; 
emblements. 2 Steph. Com. 258. 

Fructus industriales, (what are). 40 Md. 
212, 223. 

FRUCTUS NATURALES.—Natural 
fruits, coming to man by the course of nature, 
unaided by his own exertions, such as metals, 
wool, milk, the young of animals, and the l'ruits 
of trees. 

FRUCTUS PENDENTES. — Hanging 
fruits; fruits of a thing while united with the 
thing producing them. They are part of the 
principal thing, and are sometimes called fructus 
stantes, standing fruits. 

FRUGES.-'The produce of land; particu¬ 
larly of vines, underwood, chalk-pits and stone- 
quarries. Dig. 50, 16, 77. 

FRUIT FALLEN.—The produce of any 
possession detached therefrom, and capable of 
being enjoyed by itself. Thus, a next presenta¬ 
tion, when a vacancy has occurred, is a fruit 
fallen from the advowson.— Wharton. 

FRUMENTUM.—Grain ; corn. Dig. 50, 
16, 77. 

FRUMGYLD.- 1 The first payment made to 
the kindred of a person slain, the recompense for 
his murder.— Termes de la Ley. 

FRUMSTOL.-An original or paternal 
dwelling.— Anc. Inst. Eng. 

FRUSCA TERRiE.—Waste and desert 
lands. 

FRUSSURA.—A breaking ; ploughing— 

Cowell. 

FRUSTRA.—In vain ; useless ; to no pur¬ 
pose. Used in such maxims as the following— 

Fruetra agit qui judicium prosequi 
nequit cum effectu : He sues in vain who 
cannot prosecute his judgment with effect. 

Frustra eet potentia quae nunquam 
venit in actum (2 Co. 51) : That power is 
to no purpose which never comes into act. 
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Frustra feruntur leges nisi subditis 
et obedientibus : Laws are made in vain, 
except for those that are subject and obedient. 

Frustra fit per plura, quod fieri 
potest per pauciora (Jenk. Cent. 68 ; Wing. 
1771: That is needlessly done by many [words] 
which can he done bv less. 

Frustra legis auxilium quaerit qui 
in legem committit: Vainly does lie who 
ortends against law seek the help of law. 

Frustra petis quod statim alteri 
reddere cogeris (Jenk. Cent. 256): You 
ask in vain that which you might immediately 
1>A com pel led to restore to another. See Circu¬ 
ity of Action. 

Frustra probatur quod probatum 
non relevat (Halkerston 58): It is useless 
to prove that which, when proved, is not relevant 
to the question at issue. 

FRUSTRUM TERR 2R .—A p iece or par¬ 
cel of land lying by itself. Co. Litt. 5 b. 

FRUTECTUM, FRUTETTUM, or 
FRUTICETUM.—A place where shrubs or 
herbs grow.— Jacob. 

FRYMITH—FYNMTH.—The affording 
harbor and entertainment to any one.— Anc. 
Inst. Eng. 

FRYTHE.—A plain between woods. Co. 
Litt. 5 b. 

FUAGE.— See Fumage. 

Fudge, (in a libel). 6 Car. & P. 245. 

FUER.—Flight. It is of two kinds: (1) 
fuer in fait y or in facto , where a person does ap¬ 
parently and corporally flee ; (2) fuer in ley y or 
in lege } when being called in the county court he 
does not appear, which legal interpretation makes 
flight.— W karton. 

FTJERO. -In the Spanish law, a code, or 
compilation of laws. This word also signifies 
customs and usages having from their antiquity 
the force of law ; special immunities and exemp¬ 
tions from taxes, Ac.; charters of towns and 
cities j magisterial ordinances relating to fines, 
taxes, Ac., and has many other unimportant 
meanings. 

FUERO JUZGO.—A code of Spanish 
law, said to be the-most ancient in Europe. 

FUERO REAJj.—A code of Spanish law 
promulgated by Alphonso the Learned, a. d. 
1255. 

FUERO VTE IO.—A compilation of Span¬ 
ish law, published about a. d. 992. 

FUG-A CAT ALLORUM. —A drove of 

cattle.— Blount; Fleta. 

FUGACIA.—A chase.— Blount. 

FUG AM FECIT.—He has made flight. 
This was said of a person who is fourd by in¬ 


quisition to have fled for felony, Ac., upon which 
forfeiture of goods took place. 

FUGATIO.—A privilege to hunt.— Blount. 

FUGATORES CARRUCARUM.— 

Waggoners, who drive oxen without beating or 
goading. Fleta 1. 2, c. lxxviii. 

FUGITATION.—In Scotland, when a 
criminal does not obey the citation to answer, 
the court pronounces sentence of lugitation 
against him, which induces a forfeiture of goods 
and chattels to the crown.— Wharton. 

FUGITIVE’S GOODS.—Under the old 
English law, where a man fled for felony, and 
escaped, his own goods were not forfeited as bona 
fugitivorum until it was found by proceedings of 
record (e. g . before the coroner in the case of 
death) that he fled for the felony. Foxley's 
Case, 5 Co. 109a. See Ftjgam Fecit; Waif. 

FUGITIVE OFFENDERS, or 
FUGITIVES FROM JUSTICE.- 

\ 1. In English law, a fugitive offender is 
a person who, being accused of committing a 
crime in one part of the British dominions, has 
left that part and gone to another. The Fugi¬ 
tive Offenders Act, 1881, contains provisions for 
the apprehension and return of neb persons. 
See Backing a Wai:::.vxt. 

2 2. In American law, a fugitive from 
justice is one who, having committed a 
crime in one jurisdiction, flees therefrom 
into another jurisdiction, in order to es¬ 
cape punishment. See Extradition. 

Fugitives from justice, (defined). 1 Hill 
(S. C.) 327 ; 10 Serg. A R. (Pa.) 125. 

- (who are). 106 Mass. 227 ; 5 Binn. 

(Pa.) 617. 

-(surrender of). 4 Johns. (N. Y.) Ch. 

106; 9 Wend. (N. Y.) 212. 

Fulfill, (in a letter of credit). 2 Day 
(Conn.) 358, 362. 

Fulfilling, (in a will). 2 P. Wms. 15b, 
161. 

Full, (synonymous with “ complete ”). 22 

Ala. 817. 

FULL AGE.—Twenty-one years. A 
man is competent in law to do anything 
as a person of full age on the day preceding 
his twenty-first birthday, because the com¬ 
pletion of the twenty-first year is supposed 
to belong as much to the day before as to 
the day after the imaginary interval at 
which it takes place. In one or two of the 
United States, a woman is of full age at 
eighteen years. 

Full and complete cargo, (in charter- 
party). 1 C. P. D. 155; L. R. 2 Ex. 335. 

FULL BLOOD, or WHOLE 

BLOOD See Blood, \ 2. 
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Full confidence, (in a will). 8 Ch. D. 

540. 

FULL COURT.—The court in banc, 
composed of all the judges sitting together. 
In English law, the judge ordinary, with 
two other members of the Court for Di¬ 
vorce and Matrimonial Causes, constituted 
the court of appeal, and in some instances 
the original jurisdiction, under the name 
of the “ full court.” See , now , Jud, Act, 
1873, l 44. 

FULL DEFENCE .—The formula of 
defence in a plea stated at length and without 
abbreviation. Thus: 4 And the said C. D., by 
E. F., his attorney, comes and defends the force 
(or wrong) and injury when and where it shall 
behoove him, and the damages, and whatsoever 
else he ought to defend, and says,” &c.— Burrill. 

Full faith and credit, (in United States 
constitution). 7 Cranch (U. S.) 431; 9 Pet. 
(U. S.) 86; 1 Pet. (U. S.) C. C. 74, 78, 155,157; 
9 Mass. 462; 2 Pick. (Mass.) 448. 

Full, in, (in a receipt). 4 Car. & P. 149. 
FULL PROOF .—See Plena Probatio. 

Full supply, (in a contract). 69 N. Y. 45, 
52. 

Full wages, (in laws of Oleron, meaning of). 
1 Wash. (U. S.) 414. 

FULLUM AQUJE.—A fleam, or stream 
of water.— Blount. 

FUMAGE, FUAGE, or FOUAGE.- 

A tax paid to the sovereign for every house 
that had a chimney. It is probable that the 
hearth-money, imposed by 13 and 14 Car. II. 
c. 10, took its origin lienee. This hearth-money 
was declared a great oppression, and abolished 
Ly 1 W. <& M. Stat. 1, c. 10; but a tax was after¬ 
wards laid upon all houses, except cottages, and 
upon all windows, by 7 Wm. III. c. 18. The 
window duty was repealed by 14 and 15 Viet. c. 
36.— Wharton. 

FUNCTION .— Employment; dis¬ 
charge of the duties of an office. 

FUNCTIONARY.—A public oflfleer, 
or employ 6. An officer of a private cor¬ 
poration is also sometimes so called. 

FUNCTUS OFFICIO.—Having dis¬ 
charged his duty. An expression applied 
to an agent or donee of an authority who 


has performed the act authorized, so that 
the authority is exhausted and at an end. 
Chit. Cont. 192; Bedwell v. Wood, 2 Q. B. 
D. 626. 

FUND.— 

§ 1. In its widest sense, a fund is a sum 
of money available for the payment or 
discharge of liabilities. Thus, the assets 
of a testator form a fund for the payment 
of his debts. (See Blended Fund.) So in 
England, the borough fund of a corpora¬ 
tion is primarily liable for defraying the ex¬ 
penses of the borough. See Borough, \ 3. 

? 2. In its narrower and more usual 
sense, fund signifies capital, as opposed 
to interest or income; as where we speak 
of a corporation funding the arrears of 
interest due on its bonds, or the like, 
meaning that the interest is capitalized 
and made to bear interest in its turn, until 
it is repaid. 

§ 3. Funded and unfunded debt.— 
The national debt of Great Britain is in part 
funded and in part unfunded, the former being 
that which is secured to the creditor or holder 
upon the public funds, the latter that which ia 
not so provided for.* The unfunded debt ia 
comparatively but of small amount, and is gen¬ 
erally secured by exchequer bills and bonds 
( q. v.) The funded debt consists of annuities, as 
they are called, granted to those who originally 
advanced the money, being the right to receive 
an annual-sum equal to interest at a certain rate 
on the principal advanced. The principal itself 
is not repayable, except at the option of tlie 
government. These annuities are charged on 
the consolidated fund ( q. v .), and are themselves 
popularly called the public funds. They are a 
species of personal property, passing by transfer 
inter vivos , or on the death of the holder to his 
personal representatives. See the National Debt 
Act, 1870. 

FUNDAMENTAL LAWS. —Con¬ 
stitutions, and other organic laws; laws 
which are the foundation of society, and 
which control and regulate the exercise 
of governmental power. 

FUNDATIO.—A founding or foundation. 
See Foundation. 

FUNDATOR.—A founder ( q . v.) 

Funded debt, (in charter). 1 Edw. (N. 

Y.) 84. 


*This is the explanation given in Stephen’s one which is either perpetual or comparatively 
Commentaries (ii. 574) and may be correct as permanent. The change, therefore, of exchequer 
applied to the English national debt. The term bills into government annuities would be the 
fund, however, is frequently used to signify the change of an unfunded into a funded debt, 
conversion of a temporary or floating debt into 
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FUNDI P ATRIMONIALBS. — Lands 
of inheritance. 

Funding, (defined). 14 N. Y. 356, 36/, 3/7. 

FUNDITORES. —Pioneers.— Jacob. 

FUNDS.—(1) Cash on hand: as, A. B. 
is in funds to pay my bill on him. (2) 
Stocks: as. A. B. has $1000 in the funds. 
By public funds is understood the taxes, 
customs, etc., appropriated by the govern¬ 
ment for the discharge of its obligations.— 
Bouvier. 

Funds, (rule where debt is payable from 
two). 7 Johns. (N. Y.) Ch. 184; 19 Johns. (N. 
YJ 492; 1 Paige (X Y.) 1S5; 6 Id. 521. 

Funds, Philadelphia, (in a note). 3 T. B. 
Moiir. (Ky.) 8. 

FUNDUS. —The bottom or foundation of a 
thing; from fud, 7Zod-filj^j the n in 

fundus being used to strengthen the syllable. 
Fundus is often used as applied to land, the 
6olid substratum ol all man’s labors .—Smith Diet, 
of Antiq. 

FUNERAL EXPENSES.— An ex¬ 
ecutor or administrator should bury the 
deceased testator or intestate in a manner 
suitable to the estate he has left, and the 
expense of the burial will be allowed be¬ 
fore all other debts and charges; but if the 
personal representative be extravagant, he 
commits a devastavit, for which he will be 
answerable to the creditors or legatees.— 
Wharton. 

Funeral expenses, (what are). 44 Miss. 

124. 

-(in act concerning sale of land of de¬ 
cedent). 14 Hun (N. Y„) 296. 

FUNGTBELES RES.— A term applied in 
the civil law to things of 6uch a nature as that 
they could be replaced by equal quantities and 
qualities, because mutud vice fungunlur } they re¬ 
place and represent each other; thus, a bushel 
of wheat. A particular horse would not be 
fungihiles res. Sand. Just. (5 edit.) 322. 

FUNGIBLES. — Movable goods, which 
may be estimated by weight, number, or meas¬ 
ure; such as corn, wine, or money.— Wharton. 

FUR. —A thief. One who stole secretly or 
without force or weapons, as opposed to robber. 

Fur, (in a policy of insurance). 7 Cow. (N. 
Y.) 202. 

FTJRCA. —The gallows.— Cowell . 

FURCA ET FLAGELLUM. — The 
gallows and whip. The meanest of all servile 


tenures, when the bondman was at his lord’s 
disposal, both life and limb.— Cowell. 

FURCA ET FOSSA.—The gallows and 
pit. In ancient charters, a jurisdiction of pun¬ 
ishing felons—the men by hanging, the women 
by drowning.— Spel. Qloss. ; Cowell. 

FURIGELDUM.—A mulct paid for theft. 
— Jacob. 

Furiosi nulla voluntas est (D. 50, 17, 
5; D. 1, 18, 13, $ 1): A madman has no free 
will. 

FURIOSITY.—In the Scotch law, mad- 
ness, as distinguished from fatuity, or idiocy. 

FURIOSUS.—A lunatic, or madman. 

Furiosus absentia loco est. Non 
multum distant a brutis qui ratione 
carent (4 Co. 126): A madman 19 like a man 
who is absent. Those who want reason are not 
far removed from brutes. 

Furiosus nullum negotium contra- 
here potest (D. 50, 17, 5): A madman can 
contract nothing. 

Furiosus solo furore punitor (Co. 
Litt. 247): Let a madman be punished by his 
madness alone. Thus, in general, idiots and 
lunatics are not liable on contracts, and bear a 
certain analogy to infants. Chit. Cont. (11 edit.) 
136. 

Furiosus stipulare non potest neo 
aliquid neg’Otium agere, qui non in- 
telligit quid agit (4 Co. 126): A madman 
who knows not what he does cannot make a bar¬ 
gain, nor transact any business. 

FURLONG .—-Anglo-Saxon: furlang; Low 
Latin : Jurlongus , jerlingus,jerlingum. 

Quasi a furrow long, that is bounded or 
terminated by the length of a furrow, i. e . 
quod uno progressu aratrum describit ante - 
quam regreditur; this equals 40 perches, (or 
poles, each equal to 217J feet,) or the 
eighth of a mile.— Spel. Gloss. Arch. Also, 
as Mins, says, the eighth part of an acre. 
Stadium and quarentena terras are some¬ 
times used for a furlong. Co. Litt. 5 b. 

FURLOUGH. —A temporary leave of 
absence from duty in the army or navy. 

FURNAGIUM.— See Fornagium. 

Furnish evidence against himself, (in 
State constitution). 107 Mass. 172, 182. 

F'urnishes, (in a contract). 58 Ill. 338. 

Furniture, (what is). 14 Mich. 506; 4 
Com. Dig. 154. 

-(library will not pass as). 3 Atk. 201, 

202 . 

-(in an agreement). 27 Ind. 173. 
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Furniture, (in a policy of insurance). 4 T. 
R. 206,209. 

-(in a will). 3 P. Wms. 112 n.; 3 Ves. 

310; 11 Id. 657. 

Furniture, all my household goods 
and, (in a will). 2 Munf. (Va.) 234. 

Furniture, all the household, (in a 
will). 124 Mass. 228, 237. 

Furniture, and stock of carriages and 

HORSES, AND OTHER LIVE AND DEAD STOCK, 

(in a will). 8 Com. Dig. 473. 

Furniture, household, (a cooking stove 
is). 2D. Chip. (Vt.) 68; 5 Vt. 328. 

- (a piano-forte is not). 30 Vt. 224; 

18 Wis. 163, 165. 

-(in a statute). 18 Kan. 340. 

-(in a will). 1 Brewst. (Pa.) 462; 6 

Phil. (Pa.) 364; 5 Munf. (Va.) 272; 3 Russ. 
301. 

Furniture, my, (in a will). 1 Russ. 276. 

Furs, (what are not). 6 Car. & P. 58. 

FURST AND FONDUNG.—Time to 
advise or take counsel.— Jacob . 

Further, (in a will). I Whart. (Pa.) 252, 
264. 

- (synonymous with “future”). 56 Mo. 

238, 241. 

FURTHER ADVANCE, or 
CHARGE. —A second or subsequent 
loan of money to a mortgagor by a mort¬ 
gagee, either upon the same security as 
the original loan was advanced upon, or 
an additional security. Equity considers 
the arrears of interest on a mortgage 
security converted into principal, by agree¬ 
ment between the parties, as a further 
advance.— Wharton . 

FURTHER ASSURANCE, 
COVENANT FOR.— One of the 
usual agreements entered into by a vendor 
for the protection of the vendee’s interest 
in the subject of purchase. It seems to be 
confined to an assurance by way of con¬ 
veyance, and not to extend to further 
obligations to be imposed on the cove¬ 
nantor by way of covenant. Sugd. Vend. 
& P. 500. 

Further assurance, (covenant for). 9 
Johns. (N. Y.) 336; 1 Bulst. 90; 6 Co. 19 b; 
Cro. Jac. 251; 1 Marsh. 107 ; 4 Mau. & Sel. 188. 

FURTHER CONSIDERATION.— 

2 1. In English practice, where, on’motion for 
judgment made in an action, the court has not 
before it the materials for finally determining 
all the questions in dispute and disposing of the 
action, it may reserve the further consideration 
of the action, and give directions for obtaining 
the necessary materials in the meantime. Rules 
of Court, xl. 10; compare xxxiii. 


2 2. Chancery practice—Thus, in ai 
action for the administration of an estate in tin 
Chancery Division, the judgment commonh 
directs a number of inquiries and accounts to be 
made and taken in chambers (Dan. Ch. Pr. 
1228 ct seq. See Inquiry) ; and when this has 
been done the action is heard on further con¬ 
sideration, and the rights of the parties are 
ascertained. If all the questions arising in the 
action cannot then be disposed of, the further 
consideration may be again reserved, and so on. 
Sometimes the further consideration is taken in 
chambers, in order to save expense. Id. 1234; 
Gilbert v. Smith, 2 Ch. D. 686. 

2 3. Queen’s Bench Division prac¬ 
tice.—In the practice of the Queen’s Bench 
Division, the term “further consideration” is 
commonly applied to those cases where the judge 
before whom an action is tried (with a jury) 
thinks that the questions of law involved are 
sufficiently doubtful to require more discussion 
than can be conveniently held at the trial, and 
accordingly reserves the case for further consid¬ 
eration, when the questions of law are argued 
and judgment given. See Irvine v. Watson, 5 
Q. B. D. 102; Rules of Court, xxxvi. 22. 

Further demand, (in a lease). 5 Cush. 
(Mass.) 214, 217. 

FURTHER DIRECTIONS.—In the 

former English chancery practice, when a mas¬ 
ter ordinary in chancery made a report in pur¬ 
suance of a decree or decretal order, the cause 
was again set down before the judge who made 
the decree or order, to be proceeded with. 
Where a master made a separate report, or one 
not in pursuance of a decree or decretal order, a 
petition for consequential directions had to be 
presented, since the cause could not be set down 
for further directions under such circunistances. 
See 2 Dan. Ch. Pr. (5 edit.) 1233, n . 

Further, I give, (in a will). 2 Dowl. & 
Rv. 398. 

FURTHER MAINTENANCE OF 
ACTION, PLEA TO.—A plea grounded 
upon some fact or facts which have arisen 
since the commencement of the suit, and 
which the defendant puts forward for the 
purpose of showing that the plaintiff 
should not further maintain his action. 
It is called a plea to the further mainte¬ 
nance of the suit; because it does not, like 
an ordinary plea in bar, profess to show 
that the plaintiff had no ground of action 
when he commenced the suit, but simply 
shows that he had no right to maintain it 
further. A plea of payment of money 
into court in satisfaction of the plaintiff’s 
claim is in the nature of a plea to the fur 
ther maintenance of the suit, such a plea 
admitting that the plaintiff had a good 
cause of action, but showing that'he ought 
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not further to maintain it, upon the ground 
that the money so paid in by the defend¬ 
ant is sufficient, to satisfy all damages 
which the plaintiff has sustained. See 
Pns Darrien Continuance. 

Further or additional taxes, (in a cov¬ 
enant 1 . 16 East 29. 

FURTUM.—Theft; robbery. It is mani¬ 
fest um et nee manifestum. Sand. Just. (5 edit.) 
139, 393, where other kinds are enumerated; 
and see 2 Reeves Hist. Eng. Law 40. 

FURTUM CONOEPTUM-Theft, 
where the stolen property is found on the thief 
(or receiver) when searched in the presence of 
witnesses. 

Furtum est contreotatio rei alienao 
fraudulent a, cum animo furandi, in¬ 
vito illo domino cujus res ilia fuerat 
(3 Inst. 107): Theft is the fraudulent handling 
of another’s property, with an intention of steal¬ 
ing, against the will of the proprietor, whose 
property it was. 

FURTUM GRAVE.—In the Scotch law, 
an aggravated theft, formerly punished with 
death. 

FURTUM MANIFESTUM.—In civil 
and old English law, manifest, open theft. 

Furtum non est ubi initium habet 
detentionis per dominium rei (3 Inst. 
107 >: There is no theft where the foundation 
of the detention is based upon ownership of the 
thing. 

FURTUM OBLATUM.—The offence of 
receiving stolen goods. 

Future, (in a statute). 97 Mass. 246, 255. 


Future conveyances, (in bankrupt act). 2 
Pa. St. 146. 

FUTURE DEBT.—In the Scotch law, a 
debt which exists but is not yet due .—Bell Diet . 

Future earnings, (what are). 115 Mass. 
165. 

FUTURE ESTATES. —Expect¬ 
ancies, which are, at the common law, of 
two kinds: reversions and remainders. 
In New York law, “an estate commencing 
at a future day” with or without a par¬ 
ticular estate to support it. 1 N. Y. Rev. 
Stat. (3 edit.) 718, \\ 9, 10. See Estate. 

Future estates, (defined). 12 N. Y. 133. 

Future extensions or branches, (in a 
contract). 5 C. E. Gr. (N. J.) 542, 557. 

Future increase, (as applied to slaves). 2 
Bibb (Kv.) 76; 4 Hen. & M. (Va.) 283; 3 Yerg. 
(Tenn.) 546. 

FUTURE USES .—See Contingent 
Uses. 

Futuro, in, (demise for term commencing). 
1 Hill (N. Y.) 484. 

FUZ, or FUST.—A wood or forest. 

FYHTWITE.—One of the fines incurred 
for homicide. 

FYRD, or FYRDUNG.— 1 The military 
array or land force of the whole country. Con¬ 
tribution to the fyrd was one of the imposts 
forming the trinoda necessztas.—Wharton . 

FYRD-WITE.—The fine incurred by ne¬ 
glecting to join the fyrd; one of the rights of the 
crown.— Anc. Inst . Eng. 



G, in Law French answers, in many 
words, to the English W, as “ gage ” for 
“ wage,” “ gainage” for “ wainage,” “gales” 
for 14 wales,” 41 gard” for “ ward,” “ warran¬ 
ty ” for 44 warranty,” “garrene ” for “ war¬ 
ren,” “gast” for “ waste,” and the like.— 
B unrill. 

GABEL.-An excise; a tax on movables; 
a rent, custom or service. Co. Litt. 213. 

GABELL A.—A tax or duty on personalty. 

—Cowell; Spel. Oloss. 

G AB LuM. —A rent; a tax.— Domesd.; Du 
Cange . The gable-end of a house.— Cowell. 


GABULUS DENARIORUM. — Rent 

paid in money. Seld. Tit. 321. 

GAFFOLDGILD.—The payment of cus¬ 
tom or tribute.— Scott. 

GAFFOLDLAND.—Property subject to 
the gaffoldgild, or liable to be taxed.— Scott. 

GAFOLD.—Rent, tribute or tax. 

GAGE.—A pledge, pawn or caution; any¬ 
thing given in security. Britt, c. 27. 

GAGE, ESTATES IN.— 1 Those held ir. 
vadio or pledge. They are of two kinds: (1) 
vivum vadium , or living pledge, or vifgage; (2) 
mortuum vadium } or dea4 pledge, better known 
as mortgage.— Wharton. 
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GAGER DE DELIVERANCE.- 

When he who has distrained, being sued, has 
not delivered the cattle distrained; then he 
shall not only avow the distress, but gager deliv¬ 
erance, i. e. put in surety or pledge that he will 
deliver them.— F. N. B. 67. 


GALLI-HALFPENCE.—A kind of coir 
which, with suskins and doitkins, was forbidden 
by Stat. 3 Hen. V. c. 1. 

GALLIVOLATITJM.—A cock-shoot, or 

cock-glade. 


GAGER DEL LEY.—Wager of law. 

GAINAGE.—The gain or profit of tilled 
or planted land, raised by cultivating it; and 
the draught, plough, and furniture for carrying 
on the work of tillage by the baser kind of 
sokemen or villeins. Bract. 1. i. c. ix. 

GAINERY.—Tillage or the profit arising 
from it, or from the beasts employed therein. 
Stat. Westm. 1, cc. 16, 17. 

GAINOR.—The occupier or cultivator of 
arable land ; a socman or sokeman.— 0. N. B . 12. 

GAJTJM.—A thick wood.— Spd. Gloss . 

GALE.—From gavel, a rent. See Co. Litt. 
142 a. 

2 1. Under Stat. 1 and 2 Yict. c. 43, passed to 
regulate the peculiar laws and customs of the 
coal, iron and other mines belonging to the 
crown in the Forest of Dean and Hundred of 
St. BriaveFs in Gloucestershire, the “ free 
miners” of the district have the exclusive right 
of having gales or grants made to them, and of 
selling, devising or disposing of them to any 
persons whomsoever. All male persons born 
and abiding within the Hundred of St. BriaveFs, 
of the age of tweiitv-one, who have worked a 
year and a day in a coal or iron mine within the 
hundred, are free miners. Quarry men coming 
under a similar description, are deemed free 
miners for the purpose of obtaining gales of 
stone quarries. A person holding a gale is called 
a “galee.” 

§ 2. A gale is the right to open and work a 
mine within the Hundred of St. BriaveFs, or a 
stone quarry within the open lands of the Forest 
of Dean. The right is a license or interest in 
the nature of real estate, conditional on the due 
payment of rent and observance of the obliga¬ 
tions imposed on the galee. It follows the ordi¬ 
nary rules as to the devolution and conveyance 
of real estate. The galee pays the crown a rent 
known as a “galeage rent,” “ royalty,” or some 
similar name, proportionate to the quantity of 
minerals got from the mine or quarry. Provision 
is made for fixing the extent of the mine, pit or 
quarry comprised in each gale. 

§ 3. Thegaveller (or deputy gaveller) is bound 
to grant gales to free miners in the order of their 
applications, which must be made in writing. 
Until the grant is actually made, the applicant 
has no interest or title. No free miner is entitled 
to more than three gales at a time. Stats. 1 and 
2 Viet. c. 43 ; 24 and 25 Viet. c. 40; 34 and 35 
Viet. c. 85; James v . The Queen, 5 Ch. D. 153 ; 
Bain. M. and M. 160. 

GALEA.—A galley.— Spd. Gloss. 

G ALENES.—In old Scotch law, amends or 
compensation for slaughter.— Bell Diet 


GALLON.—A liquid measure, con¬ 
taining two hundred and thirty-one cubic 
inches, or four quarts. 

GALLOWS.—A beam laid over either 
one or two posts from which malefactors 
are hanged. 

GAMALIS.—A child born in lawful wed¬ 
lock ; also one bom to betrothed but unmarried 
parents.— Spd. Gloss. 

Gamble, (in an indictment). 2 Yerg. (Tenn.) 
472. 

GAMBLING.— See Gaming. 

Gambling, (defined). 49 Ala. 37; 39 Iowa 
42. 

- (what is). 28 How. (N. Y.) Pr. 247. 

- (what is not). 3 Vr. (N. J.) 158. 

- (what is not, as applied to stocks). 70 

Pa. St. 325. 

- (synonymous with “gaming”). 11 

Nev. 69. 

Gambling device, (what is). 27 Ark. 355, 
360; 1 Ky. L. J. 303. 

- (what is not). 31 Mo. 35. 

- (in an indictment). 15 Ark. 71. 

Gambling devices, (in Kansas crimes act, \ 
230). 1 Kan. 474. 

Gambling game, (what is not). 15 Ark. 
259. 


GAME.— 

g 1. In English law, game consists of cer- 
lin wild animals, the hunting or taking of which 
5 a recognized sport or pastime. The old writ- 
rs divide wild animals into beasts of the forest 
nd chase, (deer, hares, boars, foxes and wolves,) 
nd beasts and fowls of warren, (hares, rabbits, 
heasants and partridges,) (Manw. 2b ; Co. Litt 
33 a. See Chase ; Forest ; Park ; Warren.) 
ut under the statutes regulating the taking of 
ame (commonly called the “Game Laws ), 
game” consists of hares, pheasants, partridges, 
rouse, heath or moor game, black-game and 
ustards. (Stat. 1 and 2 Will. IV. c. 32, § 2; 
‘at. Game L.) Under these acts the right to 
ill game upon any land is vested in the occu- 
ier thereof, unless he holds it under a lease or 
greement by which the right is reserved to tee 
indlord. But every person killing, taking or 
ursuing game (with certain exceptions, mclud- 
lg persons entitled to kill game under tuc 
1-round Game Act, 1880, infra, \ 3,) is required 
> take out a yearly excise license, and persons 
ho (having no such license) deal in game, must 
ike out two annual licenses for the latter pur- 
ose, one a license by justices of th® 
ther an excise license. State. 1 and 2 Will. IV. 

32, g 18; 23 and 24 Viet, a 90; 24 and 25 

r ict. c. 91, 2 17. 
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I 2. The Game Laws also contain provisions 
for the preservation of game and for the preven¬ 
tion of poaching, the contravention of winch is 
punishable with line or imprisonment (infra, \ 
4 ; in the ease of poachers armed with guns, 
the punishment is penal servitude. See espe¬ 
cial] u Stats. 9 Geo. I\ . e. 09 24 and 25 Viet. c. 
96; * 25 and 20 Viet. o. 114; 1 Russ. Cr. 621; 
Steph. Cr. Dig. 313. 

I 3. The Ground Game Act, 1880, 
provides that every occupier of land under a 
contract of tenancy created since the 7th Sep¬ 
tember, 1880, shall have the right to kill and 
take ground game thereon, concurrently with 
anv other person who may be entitled to do so, 
and that he shall not be able to divest himselt 
of the right. He may also authorize certain 
persons to kill and take ground game on the 
land. ‘‘Ground game” meaus hares and rabbits. 

I 4. As regards the property or ownership in 
game, the common law rules on this subject are 
founded on the principle of occupancy (q. ?>.), so 
that if A. starts game on B.’s land, and kills it 
on C.’s land, the property in it vests in A.; this 
rule, however, lias been so far modified by Stat. 
1 and 2 Will. IV. c. 32, l 36, that if the tres¬ 
passer is found on the laud with the game in his 
possession, and in search or pursuit of other 
game, C. may take the game from him. A tres¬ 
passer is of course always liable to an action at 
law, and by g 31 et seq. of the same statute, tres¬ 
passing in search of game is made an offence 
punishable by fine on summary conviction. If 

A. starts game on his own land and kills it on 

B. ’s land, the property remains in A.; but if, 
being a trespasser, he starts it on B/s land and 
kills it there, the property vests in B. (2 Steph. 
Com. 21.) There are special rules as to game 
confined in parks, chases, forests and warrens. 
See those titles, and Animals, § 2. 

1 5. In American law, “game” has 
no precise signification, or rather it is a 
word of so comprehensive meaning that 
an enumeration of the animals, birds and 
fishes to which it is applied in different 
localities would be both difficult and unin- 
structive. While most frequently applied 
to birds killed for food and sport, it also 
includes many beasts and fishes, the names 
of which are often enumerated in the 
game laws passed for their preservation. 

2 6. In criminal law. —The popular 
meaning of “game” is ‘‘ a contrivance, 
arrangement or institution designed to 
furnish sport, recreation or amusement; 
as a game of chance, &c.”— Webster . And 
to play any game, in this sense, would not 
be obnoxious to any provision of criminal 
law, unless there is something connected 
with the game or manner in which it is 
played, dangerous to life, limb or morals, 
t. e. contrary to public policy: and it is the 
element of gain or loss, the staking of 


money or other valuable thing upon the 
result of a game, that would otherwise be 
lawful, which comes within the condemna¬ 
tion of the criminal law. See Gaming. 

Game, (defined). 11 Ind. 14. 

-(a horse-race is). 23 Ill. 493 ; 9 IndL 

35. 

-- (an election is not). 11 Iud. 14. 

GAME LAWS.—Laws passed for the 
preservation of game (in England, for the 
protection of proprietary rights in game. 
(See Game, \\ 2-4.) But such rights are 
not recognized in the United States). 
Th ese laws prohibit the killing of game in 
certain seasons (breeding times) in order 
that the various species may not become 
extinct. See the statutes of the several 
States. 

Game of chance, (ten-pins is not). 8 Ired. 
(N. C.) L. 271. 

Game of hazard, (what is not). 23 Ark. 
726. 

GAMING, or GAMBLING.-—The 

art or practice of playing and following 
up for gain, any game, particularly those 
of chance, as cards, dice, <fec.— Wharton. 
The principal English acts for the punish¬ 
ment of those who keep or frequent com¬ 
mon (i. e. public) gaming houses are 8 and 
9 Viet. c. 109, 16 and 17 Viet. c. 119, and 
17 and 18 Viet. c. 38; gaming in public 
places is punishable under Stat. 5 Geo. IV. 
c. 83. (4 Steph. Com. 272; see Disorderly 

House.) In the United States, the pun¬ 
ishment for gaming is regulated in each 
State by statute. 

Gaming, (defined). 51 Ill. 473 ; 47 Ind. 127 , 

5 Sneed (Tenn.) 507. 

- (what is). 15 Ala. 383; 20 Id. 30; 

48 Id. 122; 51 Ill. 473; 8 Blackfi (Ind.) 332; 

6 Bush (Ky.) 326; 18 Me. 337 ; 14 Gray (Mass.) 
26, 390; 8 Mete. (Mass.) 232; 4 Mo. 536, 599; 
39 Id. 420; 3 Heisk. (Tenn.) 488; 17 Tex. 191; 
22 Gratt. (Va.) 917; Cowp. 281; 1 Wils. 220; 
2 Id. 36, 309. 

- (what is not). 15 Ind. 474; 47 Id. 

127; 1 Morr. (Iowa) 169; 34 Miss. 606; 4 
Coldw. (Tenn.) 195; 10 Tex. App. 377 ; 8 Gratt 
(Va.) 592; 5 Rand. (Va.) 652; 1 H. Bl, 29; 5 
Mod. 6; 1 Salk. 344. 

- (synonymous with u betting on 

games”). 2 Md. 312; 33 Tex. 331. 

Gaming apparatus, (as used in 2 Rev. 
Stat. 417, l 38). 15 Ind. 474. 

Gaming house, (what is not), 8 Cow. (N. 
Y.) 139. 

Gaming, implements of, (game cocks are 
11 Mete. (Mass.) 79. 


not). 
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GAMING HOUSES. — Establish¬ 
ments where gaming is carried on as a 
business. They are nuisances, and are 
sometimes proceeded against as u disor¬ 
derly houses” ( q. v.) 

Q-AN AN Cl AL PROPERTY.—In the 

Spanish law, a species of community in property 
enjoyed by husband and wife, the property be¬ 
ing divisible between them equally on a dissolu¬ 
tion of the marriage. 1 Burge Confl. L. 418. 

GANGIATORI. — Officers, in ancient 
times, whose business it was to examine weights 
and measures .—Skene Verb. Sig. 

GANG -WEE K. — The time when the 
bounds of the parish are lustrated or gone over 
by the parish officers—rogation week.— Encycl. 
Loud. 

GANTELOPE.—A military punishment, 
in which the criminal running between the 
rankB receives a lash from each man.— Encycl. 
Lond. This was called “ running the gauntlett 
the word itself being pronounced “ gauntlett.” 

GAOL.-A prison for temporary con¬ 
finement; a jail; a strong place for the 
confinement of offenders against the law. 
See Jail ; Prison. 

GAOL DELIVERY.—The commission 
of general gaol delivery is one of the commissions 
given to the English judges or commissioners of 
assize. (See Assize, g 2.*) It authorizes them to 
try, ami (if acquitted) to deliver, i. e. discharge 
from custody, every prisoner who shall be in 
gaol for some alleged crime when they arrive at 
the circuit town. Formerly a special writ of 
gaol delivery was issued for each particular 
prisoner, but this has long been obsolete. The 
commission of general gaol delivery is supple¬ 
mental to the commission of Oyer and Terminer 
(q. v.) 9 which only empowers the judges to. try 
persons indicted before them at the same assizes, 
while the commission of general gaol delivery 
authorizes the trial of every prisoner, when¬ 
soever and before whomsoever indicted. Per- 
eoiis are considered to be in gaol for this purpose 
although they may hare been liberated on bail. 
4 Steph. Com. 315 ; 1 Reeves Hist. 157 ; Judica¬ 
ture Act, 1873, gg 16, 37. “Prisoner” includes 
persons liberated on bail. See Central Crim¬ 
inal Court ; Oyer and Terminer. 

GAOLER.—The master or keeper of a 
prison ; one who has the custody of a place 
where prisoners are confined. 

GAOL LIBERTIES, or LIMITS.— 

See Jail Limits. 

GARANDIA, or GAR ANTI A.—A 
warranty.— Spel. Gloss. 

GARANTIE.—In French law, this word 
corresponds to warranty or covenants for title in 


English law. In the case of a sale this garanti a 
extends to two things: (1) Peaceful possession 
of the thing sold; and (2) absence of undisclosed 
defects (defauts caches). 

GARAUNTOR. —A warrantor of title. 

GARB, or GARBA.—A bundle or sheaf 
of com; a handful. Fleta 1, 2, c. xii. 

GARBALES DECIM^E.—In the Scotch 
law, tithes of corn .—Bell Diet . 

GARBLER OF SPICES. —An ancient 
officer in the city of London, who might enter 
into any shop, warehouse, &c., to view and 
search drugs and spices, and garble and make 
clean the same, or see that it be done. Stat. 6 
Anne c. 16. 

GARCIO STOL-33.—Groom of the 
stole. PI. Cor. 21 Edw. I. 

GARCIONES.—Servants who ' follow a 
camp. Wals. 242. 

GARD, or GARDE.—Wardship, care, 
custody ; also, the ward of a city. 

GARDEIN.—A keeper; a guardian. 

GARDEN.—A small piece of land, 
generally near a dwelling-house, in which 
vegetables, fruits and flowers are raised 
for home consumption. See Curtilage. 

Garden, (passes with a house). Plowd. 171. 

Garden-plot, (in a lease). Cro. Jac. 648. 

GARDIA.—Custody.— Lib. Feud . 

GARDIANUS.—A guardian; a warden.— 

Spel. Gloss . 

■k 

GARLANDA.—A chaplet, coronet, or gar¬ 
land. 

GARNESTURA.—Victuals, arms and 
other implements of war necessary for the de¬ 
fence of a town or castle. Mat. Par. 1250. 

GARNISH.—(1) Money paid by a prisoner 
on his going to prison. Forbidden by 4 Geo. IV. 
c. 43, g 12, r. 23. (2) Warning an heir. Abol¬ 

ished by 6 Geo. IV. c. 105, g 13. 

GARNISHEE .—Norman-French : gamir { 
to warn (Britt. 50a), from Teutonic, wamon. (Littre 
Diet. s. v.) Garnishment seems to have originally 
meant any kind of notice to the opposite party in a 
proceeding. Marsh e’s Case, 1 Leon. 325. 

g 1. A person in whose hands a debt has 
been attached. See Attachment, g 2; Ex¬ 
amination; Foreign Attachment. 

g 2 In the English High Court an order 
for the attachment of debts is called a 
garnishee order. If the garnishee doei j 
not dispute his indebtedness to the judg¬ 
ment debtor, he must pay the money into 
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court; if ho fails to do so, the court ruay 
direct execution to be issued to levy the 
amount of the debt. If he disputes his 
liability, the court mav direct an issue to 
decide the question. (Rules of Court, xlv. 
4, o.) A similar practice prevails in the 
United States, in some of which the per¬ 
son in whose hands the debt is attached is 
cal lev! the garnishee, and in others the 
“ trustee." As to the practice in the Eng¬ 
lish Mayor's Court, see Foreign Attach¬ 
ment. 

Garnishee, (defined). 14 La. Ann. 374 ; 18 
Id . 476; 24 Miss. 638; 2 Gr. (N. J.) 344, 348 ; 
1 Wis. 447. 

GARNISHMEN T. — Attachment, 
(q. v.) ; warning not to pay money, &c., to 
a defendant, but to appear and answer to 
a plaintiff-creditor’s suit. In old English 
practice, it usually arose in cases of de¬ 
tinue, thus: If a defendant alleged that 
certain deeds were delivered to him by 
the plaintiff and another person upon 
condition, such defendant prayed that the 
other person might be warned to plead 
with the plaintiff, as to whether the con¬ 
ditions were performed or not, he, the 
defendant, being willing to deliver the 
property to the person entitled to it; 
thereupon a process of garnishment, 
monition, or notice issued, and all parties 
were brought before the court, that the 
cause might be thoroughly and justly 
determined. It was nearly allied to the 
proceedings in interpleader. (3 Reeves 
Hist. Eng. Law 448.) In American prac¬ 
tice, garnishment is a proceeding similar 
to attachment (g. v.) and trustee process 
(g. v.) 

Garnishment, (defined). 57 Ala. Ill ; 64 
Id . 371. ’ 

-(object of). 4 Ga. 393, 394. 

GARNISTURA.—A furnishing or pro¬ 
viding of ammunition and other articles used in 
war.— Cowell. 

GARRANTY.— See Guaranty. 

G ARSON.—A menial servant,— Toland. 

GARSUMMUNE.-A fine or amerce- 
ment.— Spel. Gloss. 

GARTER.—A string or ribbon by which 
the stocking is held upon the leg ; the mark of 
the highest order of knighthood, ranking next 
after the nobility. This military order of 


knighthood is said to have been first instituted 
by Richard I., at the siege of Acre, where he 
caused twenty-six knights yrho firmly stood by 
him, to wear thongs of blue leather about their 
legs. It is also said to have been perfected by 
Edward III., and to have received some altera¬ 
tions, which were afterwards laid aside, from 
Edward VI. The badge of the order is the 
image of St. George, called the “ George,” and 
the motto is Iloni soit qu/i mat y pense. — Wharton. 

GARTH.—An inclosure about a house, 
church, &c.; a close; a dam or wear; a place 
formed at the side of a river that the fish might 
be more easily taken. 

Gas, (in insurance policy). L. R. 3 Ex. 71. 

GASTALDUS.—A temporary governor 
of the country.— Blount. A bailiff or steward.— 
Spel. Gloss . 

GATJGEATOR.—A gauger.— Cowell. 

GAUGER. —A surveying officer under 
the customs, excise and internal revenue 
laws, appointed to examine all tuns, pipes, 
hogsheads, barrels and tierces of wine, oil 
and other liquids, and to give them a mark 
of allowance, as containing lawful meas¬ 
ure. There are also private gaugers in 
large seaport towns, who are licensed by 
government to perform the same duties. 

GAUGETUM.—A gauge or gauging; a 
measure of the contents of any vessel. 

Gave, granted and assigned, (in a deed). 
4 Mod. 149. 

GAVEL.— See Gabel. 

GAVELBRED.—Rent in bread, corn or 
provision ; rent payable in kind.— Cowell. 

GAVELCESTER,—A certain measure of 
rent-ale.— Cowell. 

GAVELET is “ a remedy or process, pecu¬ 
liar in denomination to Kent and London, by 
which the lord of the fee, when his tenant is in 
arrear for rent or service, may force him to pay 
the arrears and damages by seizing the land and 
holding it till payment.” (Hargrave's note to 
Co. Litt. 142a; Terrnes de la Bey , s. v.) The 
word seems to have originally meant rent. Co. 
Litt. 142 a. See Cessavit. 

GAVELGELD.—Payment of tribute or 
toll; that which yields tribute or toll. Mon. 
Ang. tom. 3, 155. 

GAVELHERTE.—A service of plough¬ 
ing performed by a customary tenant.— Cowell; 
Du Cange. 

GAVELKIND.—Apparently from gavel, a 
rent. (Co. Litt. 142 a.) Compare GAI4E; Gav- 
eller ; Gavelet. 




GAVELKIND. 


(564) 


GENERAL. 


{ 1. The tenure by which all land in the 
county of Kent is presumed to be held until 
the contrary is proved. The tenure also occurs 
in other parts of England. No land is now 
gavelkind which can be shown to have origi¬ 
nally been held by a tenure higher than socage, 
such as frankalmoign or a military tenure. Elt. 
Tenures of Kent; Elt. Copyh. 11; Litt. \\ 210, 
2(35 ; Co. Litt. 140 a. 

\ 2. Its principal incidents are (1) the parti - 
bility of the inheritance, i. e . the land descends, 
on the death of the tenant, to all the sons of the 
tenant equally ; in some cases the custom extends 
to collaterals, e. g. brothers ( see Coparcener) ; 
(2) the right of the widow or widower of a de¬ 
ceased tenant to have half the land for dower or 
curtesy until a second marriage, the widower 
taking by the curtesy whether issue has been 
born of the marriage or not (see Dower ; Cur¬ 
tesy) ; (3) the right of an infant tenant to 
aliene his land by feoffment at the age of fifteen 
years. (See Feoffment,) Formerly, also, gav¬ 
elkind lands were peculiar in being exempt from 
the liability to forfeiture on conviction for mur¬ 
der, but in this respect other lands now stand on 
the same footing. (Wms. Real Prop. 130.) In 
many places in Kent the freeholders are subject 
to customary heriots, fines and other ancient 
dues, and are compellable under penalty of dis¬ 
tress to come for admittance into their tenancies. 

$ 3. The most remarkable incident of this 
tenure being the partibility of the land upon 
descent, the word “ gavelkind ” lias come to be 
applied to many copyholds which only resemble 
the freehold tenure in this particular; but this 
use of the word is improper, and apt to lead to 
mistakes. Elt. Copyh. 10. See Coparcener; 
Disgavel ; Socage ; Tenure. 

Gavelkind, (custom of). 4 Com. Dig. 532; 
1 Steph. Com. 54, 213. 

GAVELLER.—An officer of the English 
crown having the general management of the 
mines, pits and quarries in the Forest of Dean 
and Hundred oi St. Briavefs, subject, in some 
respects, to the control of the Commissioners of 
Woods and Forests. He grants gales to free 
miners in their proper order, accepts surrenders 
of gales, and keeps the registers required by the 
acts. There is a deputy gavel ler, who appears 
to exercise most of the gaveller's functions. See 
Gale. 

GAVELMAN.—A tenant liable to tribute. 
— Blount. 

GAVELMED,—The duty or work of mow¬ 
ing grass or cutting meadow-land, required by 
the lord from his customary tenants.— Somn . 
Oavelk. App.; Blount; Cowell . 

GAVELWEEK.—The personal labor of 
customary tenants.— Wharton. 

GAZETTE.—The official newspaper of the 
English government, said to have been first 
uublished at Oxford, in 1665; on the removal 
of the court to London, the title was changed 
to the London Gazette. It is published on Tues¬ 


days and Fridays, and contains all the acts of 
state, and proclamations; also, dissolutions of 
partnership, and notices of proceedings in bank¬ 
ruptcy. It is evidence of such governmental 
proceedings as it contains. 5 T. R. 436. 

GEBOGIAN. —To convey (hoc-land) 
by writing. (1 Reeves Hist. Eng. Law 10.) 
Gebocced, conveyed. 

GEBURSCRIPT. —Neighborhood or ad¬ 
joining district.— Cowell. 

GEBURUS. —An inhabitant of the same 
geburship or village.— Cowell. 

GELD. — A mulct, compensation, value, 
price. Angeld was the single value of a thing; 
twigeldy double value, &c. — Cowell. (See Dane- 
gelt.) So, wergeld was the value of a man 
slain ; orfgeld y that of a beast.— Brown. 

GELD ABLE. —Taxable.— Cowell. 

Gelding, (“horse,” not synonymous with) 
3 Humph. (Tenn.) 323. 

- (includes “cattle”). 1 Leach C. C. 

73 7i. 

GEMOT, or GEMOTE. —A mote or 
rnoote, meeting, public assembly. The various 
kinds were: (l) The folc-gemot> or general 
assembly of the people, whether it was held in 
a city or town, or consisted of the whole shire. 
It was sometimes summoned by the ringing of 
the moot-bell. Its regular meetings were an¬ 
nual. (2) The shire-gemot , or county court, 
which met twice during the year, i.3) The 
burg-gemot , which met thrice in the year. (4) 
The hundred-gemot, or hundred court, which 
met twelve times a year in the Saxon ages ; hut 
afterwards a full, perha-ps an extraordinary, 
meeting of every hundred was ordered to be 
held twice a year. Tills was the sheriff's tourn, 
or view of franc-pledge. (5) The hcdle-gemol y 
or the court-baron. (6) The wardemotus. (See 
the several titles.)— Anc. Inst. Eng. 

GENEALOGY. — Greek : ysvsd, and 
Xoyot;. 

History of the succession of families; 
enumeration of descent in order of succes¬ 
sion ; pedigree.— Encycl. Lond. 

GENE ARCH.—The head of a family. 

GENEATH.—A hind, or farmer.— Spel. 

Gloss . 

GENER.—A son-in-law. 

GENERAL.—(1) Relating to the whole 
of a thing, class, genus or kind, as distin¬ 
guished from “special,” which means 
something limited to a particular purpose, 
occasion, or thing: (2) A military officer, 
in rank next above a colonel. The “Gen¬ 
eral of the army,” however, is the highest 
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military officer in the United States, except 
the president in his character of “com¬ 
mander in chief of the army and navy.” 
U. S. Rev. Stnt. 1004. 

General account, (balance due on). 3 
Pet. (l T . SO 430. 

General agency, (defined). 32 Me. 225, 
227 : Story Ag. $ 17. 

GENERAL AGENT.—A person who 
has general authority in regard to a par¬ 
ticular object or thing. See Story Ag. $$ 
17-10. 

General agent, (defined). 3 Wend. (N. 
Y.) S3, 91; 13 Id. 51S; Paley Ag. 162. 

-(who is not). 6 Monr. (Ky.) 82, 85. 

——— (distinguished from “special agent”). 
7 Ala. 800, 804 ; 7 Wheel. Am. C. L. 431; Paley 
Ag. 2. 

-(powers of). 18 Johns. (N. Y.) 366; 

21 Wend. (N. Y.) 279. 

GENERAL ASSEMBLY.—In some 
of the States the legislature is so called. 

GENERAL AVERAGE.—The con¬ 
tribution made by the parties to an adven¬ 
ture towards a loss, consisting in the 
sacrifices made or expenses incurred by 
some of them, for the common benefit of 
ship and cargo. Hopk.Av. See Average, 
§3. 

General average, (defined). 3 Kent Com. 
232. 

-(what is). 4 Mass. 548, 

General business manager, (of a corpora¬ 
tion). 42 Conn. 556. 

GENERAL CHARACTER.— 

See Character, ££ 1, 2. 

GENERAL, COUNCIL.—(1) A council 
consisting of members of the Roman Catholic 
Church from most parts of the world, but not 
from every part, as an Ecumenical Council. (2) 
One of the names of the English parliament. 

General credit, (of witness, distinguished 
from “particular credit”). 5 Abb. (N. Y.) Pr. 
s. s. 232, 233. 

GENERAL DA^dAGES.—Damages 
•vhich necessarily, or by implication of 
law, result from the wrong or breach of 
iuty complained of, and which may be 
awarded by the jury, without being spe¬ 
cially pleaded ov proved. 

General deposit, (in a bank, is a loan). 19 
Am. Dec. 418 n. 

GENERAL DEMURRER.-A de¬ 
murrer which excepts to the sufficiency 


of a pleading in general terms, without 
showing specifically the nature of the 
objection. It is resorted to when the 
objection is to matter of substance. In 
England, all demurrers are now general 
demurrers, as special demurrers were 
abolished by the Common Law Procedure 
Act, 1852, \ 51. 

GENERAL DENIAL. —See General 

Issue; Plea. 

GENERAL ELECTION.—An elec¬ 
tion for State officers, as distinguished 
from an election for municipal, i. e. city, 
county and town officers. 

General fund, (in a statute.) 27 Barb. 
(N. Y.) 575, 588. 

GENERAL GAOL DELIVERY— 

See Gaol Delivery. 

GENERAL IMPARLANCE.—An im¬ 
parlance (q. v.) granted upon defendant’s prayer, 
in which he reserves to himself no exceptions. 

GENERAL INCLOSURE ACT.— 

The Stat. 41 Geo. III. c. 109, which consolidates 
a number of regulations as to the enclosure of 
common fields and waste lands. See, also , 8 and 
9 Yict. c. 118 ; and Inclosure. 

General insurance, (defined). 2 Johns. 
(N. Y.) Cas. 127, 150. 

GENERAL ISSUE.— 

\ 1. In civil cases.—A plea simply 
traversing modo et forma the allegations 
in the declaration, as the plea of “not 
guilty,” in torts; “not indebted,” to 
money counts, or 4 * non-assumpsit,” to ac¬ 
tions on simple contract. By statutes in 
some jurisdictions the general issue may 
be pleaded and special defences relied on 
under it, but the defendant must give 
notice in the margin of the plea of the 
particular statute conferring this privilege. 

I 2. In criminal proceedings, the 
general issue is “not guilty,” which is 
pleaded viva voce by the prisoner at the 
bar. 

General issue, (test as to when plea amounts 
to). 1 Hill (N. Y.) 266. 

GENERAL LAND OFFICE.—A 

bureau of the department of the interior 
in the United States government, having 
charge of the survey, sale, granting of 
patents and other matters relating to the 
public lands. 
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General law, (defined). 13 Vr. (N. J.) 
857, 363. 

- (what is). 11 Vr. (N. J.) 123; 31 

Wis. 257. 

- (what is not). 13 Vr. (N. J.) 533, 

635. 

- (in State constitution). 37 Cal. 366, 

367. 

GENERAL LEGACY. — See Legacy. 

General legacy, (what is). 3 Duer (N. Y.) 
477, 543. 

General letter of attorney, (distin¬ 
guished from “special”). 1 Salk. 96. 

GENERAL LIEN. — A right to detain 
a chattel, <fec., until payment be made, not 
only of any debt due in respect of the par¬ 
ticular chattel, but of any balance that 
may be due on general account in the 
same line of business. A general lien 
being against the ordinary rule of law, 
depends entirely upon contract, express or 
implied, from the special usage of deal¬ 
ing between the parties. 

General lien, (as contradistinguished from 
“particular lien”). 21 Wend. (N. Y.) 14. 

General line of buildings, (in a statute). 
L. E. 2 Q. B. 528. 

GENERAL MEETING.-A meeting 
of the shareholders, generally, of a com¬ 
pany, or of the creditors, generally, of a 
debtor; and it is called an extraordinary 
general meeting when it is summoned on 
some extraordinary occasion. It is also 
opposed to a special meeting. See Meet¬ 
ing. 

GENERAL OCCUPANT.— See Occu¬ 
pancy. 

General or common field, (establishing a 
turnpike road over). 14 Mass. 440. 

GENERAL OWNER.— See Prop¬ 
erty. 

GENERAL PARTNERSHIP,—See 

Partnership. 

General power, (when it is in trust). 20 
Hun (N. Y.) 360, 364. 

General property, (defined). 1 N. Y. 
20, 25. 

General quarter sessions, (in a statute). 
16 East 633. 

General reputation, (of a witness). 3 
8erg. & R. (Fa.) 336, 339. 

GENERAL SESSIONS.—A court 
of record,- in England, held by two or more 
justices of the peace, for the execution of 


the authority given them by the commis¬ 
sion of the peace and certain statutes. 
General sessions held at certain times in 
the four quarters of the year pursuant to 
Stat, 2 Hen. V. are properly called quarter 
sessions ( q . v.), but intermediate general 
sessions may also be held. Pritch. Quar. 
Sess. 2. As to the court of this name in 
America, see Court of General Sessions. 

GENERAL SHIP.—Where the mas¬ 
ter and owners of a ship engage with 
separate merchants to convey their goods 
to the place of her destination, the con¬ 
tract is said to be for conveyance in a 
general ship, as opposed to a chartered 
ship, i. e . a ship which is let to one or 
more persons under one contract of af¬ 
freightment, called a charter-party ( q . v.) 
In the case of a general ship, the contract 
with each freighter generally takes the 
form of a bill of lading [q. v.) (Sm. Merc. 
Law ch. iii. $ 2.) A ship-owner who pro¬ 
fesses to carry the goods of all persons 
who apply to him, so long as he has room 
in his ship, is a common carrier (q. v.) 
Nugent v. Smith, 1 C. P. D. 19, 423. 

General ship, (what is). 6 Cow. (N. Y.) 
173. 

General; special, (defined). 1 N. Y. 232. 

GENERAL SPECIAL IMPAR¬ 
LANCE.—-An imparlance (q. v.) granted 
upon a prayer in which the defendant reserves 
to himself “all advantages and exceptions what¬ 
soever.” 2 Chit. PL 408. 

GENERAL STATUTE—One which 
relates to or concerns the entire commu¬ 
nity, as distinguished from a local, private 
or special statute. 

General statutes, (what are). 5 Com. Dig. 
322. 

GENERAL TAIL. —An estate tail where 
one parent only is specified, whence the issue 
must be derived, as to A. and the heirs of his 
body. See Estate Tail, \ 2. 

General tenancies, (in a statute). 22 Ind. 

122 . 

GENERAL VERDICT.—The ordi¬ 
nary decision of the jury, when they find 
the point in issue, generally, “for the 
plaintiff,” or “for the defendant.” See 
Verdict, \ 2. 

GENERAL WARRANT.—A process 
from the English secretary of state, to arrest 
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(without naming any) the author, printer and 
publisher of such oltscene and seditious libels 
ns were specified in it. It was declared illegal 
and void for uncertainty by a vote of the House 
of Commons. (Com. Jur. 22d April, 1766.)— 
TTAarioa. 

GENERAL WARRANTY. — The 

name of a covenant called also the “ cove¬ 
nant of warranty,” inserted, in America, 
in “ full covenant ” or 4 ‘ warranty ” deeds, 
to the effect that the grantor will warrant 
and forever defend the title of the grantee 
to the premises conveyed. It is one of the 
“ real covenants.” 

GENERAL WORDS.— 

$ 1. In conveyances, mortgages and many 
other assurances of corporeal hereditaments, 
numerous words descriptive, not only of every 
kind of easement, privilege or appurtenance, 
supposed to be capable of belonging to the 
property assured, but also of portions of the soil, 
fixtures and produce of the land (as timber) are 
added to the parcels or description of the prop¬ 
erty, and are called the “general words.” They 
are useful when there are any easements or 
privileges reputed to belong to the property, 
although not legally appurtenant to it, as they 
would not pass with the property unless ex¬ 
pressly mentioned. But with this exception, 
the “general words” are as a rule unnecessary 
verbiage. See 1 Davids. Conv. 91 et seq. See } 
also , All the Estate; Operative Part; 
Parcels. 

I 2. By the English Conveyancing Act, 1881, 

(6,) it is unnecessary to insert, in any convey¬ 
ance of lands, building, or manors executed after 
the 31st December, 1881, the “general words” 
usually contained in such conveyances, as the 
act declares that they shall be deemed to be in¬ 
cluded in the conveyance. 

General words, (in a covenant, effect of). 

3 Moo. 703. 

- (in a deed, effect of). Lofft 398; 1 

Ld. Raym. 235, 662; 4 Mau. <& Sel. 423, 427 ; 

4 Moo. 448; 1 Show. 150, 151; 2 Tyrw. 178. 

- (in a lease, effect of). 2 Moo. 592. 

-(in a release, effect of). 3 Lev. 273; 

3 Mod. 277, 279. 

- (in a statute, effect of). 2 Co. 46; 

Cowp. 360; 1 Ld. Raym. 321; 12 Mod. 166, 
170; 1 Bl. Com. 88. 

-(in a will, effect of). 1 P. Wms. 302. 

GENERALE. —The usual commons in a 
religious house, distinguished from pietantioe , 
which on extraordinary occasions were allowed 
beyond the commons.— Cowell. 

Generate dictum generaliter est in- 
terpretandum (8 Co. 116 a): A general ex¬ 
pression should be interpreted generally. 

Generate nihil certi implicat (Wing. 
164): A generality involves no particularity. 


Generate tantum valet in generali- 
bus quantum eingulare in singulis (11 
Co. 59 b): What is general has as much force 
among general things as what is particular has 
among particular things. 

GENERALIA.—General things. 

Generalia sunt prseponenda singu- 
laribus (Branch Pr.): General things are to 
precede particular things. 

Generalia specialibus non derogant 
(Jenk. Cent. 120, cited L. R. 4 Ex. 226); Gen¬ 
eral words do not derogate from special. 

Generalia verba sunt generaliter 
intelligenda (3 Inst. 76): General words are 
to be understood generally. 

Generalibus apecialia derogant (Lofft 
351; Halkerston 51): Special things derogate 
from general. 

GENERALIS.—General. 

Generalia clausula non porrigitur 
ad ea quae antea speciaflter sunt 
comprehensa (8 Co. 154): A general clause 
is not to be extended to things which have been 
specifically embraced. 

Generalia regula generaliter est in¬ 
telligenda (6 Co. 65) : A general rule is to 
be understood generally. 

GENERALITER.— Generally. 

GENERALS OF ORDERS.—Chiefe of 
the several orders of monks, friars, and other 
religious societies. 

GENERATIO.—The issue or offspring of 
a mother-monastery.— Cowell. 

Generi per speoiem derogatur: A 
particular enumeration may occasionally detract 
from or diminish the extent of a generi phrase 
or general description ; but a general description 
will not diminish from a particular enumeration. 
A maxim of law which must (like other general 
maxims) be applied with discrimination. 

GENEROSA.—A gentlewoman.— Cowell. 

GENEROSI FILIUS.— The son of a 
gentleman. Generally abbreviated, gen. fit. 

GENEROSUS.—A gentleman.— SpeL 
Gloss. 

GENICTTLUM.—A degree of consan¬ 
guinity.— SpeL Gloss. 

GENS. —Race; nation; great family. In 
the Roman law, a subdivision of the people 
next to the curia , and constituting a numbei of 
familiw. — Calv. Lex. 

GENTILES.—In the Roman law, the 
members of a gens or common tribe, and to 
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whom the property of a deceased member 
anciently belonged, failing any sui hceredes or 
agnati. — Brown. 

GENTILI.—Alberico Gentili (Alberi- 
cus Gentilis) was born the 14th January, 
1552, ( see a fragment from Gentili's MSS., 
published in the “Academy 17 for Sept. 8, 
1877,) in Ancona; took the degree of doctor 
at Perugia in 1572; became professor of 
law at Oxford in 1587, and died there in 
1611. He wrote De juris interpretibus dialo - 
gi sex ) Lond. 1582; De Legationibus y 1583; De 
jure belli libri III. y Lugd. Bat. 1589; Com¬ 
ment . secunda de juri belli , 1589; Opera 
omnia , Neap. 1770. (Holz. Encycl. s . v.) 
Professor Holland lias recently published a 
new edition of the De jure belli libri tres 
(Clarendon Press, 1877). 

GENTLEMAN.— French: gcntilhomme; 
Italian: gentilhuomo; Latin: homo gentilis, a man of 
ancestry, however high his rank. 

All persons in England above yeomen ; where¬ 
by noblemen are truly called “gentlemen.” 
(Smith de Rep. Ang. 1.1, cc. xx. xxi.) The word 
was not employed as a legal addition until about 
the time of Henry V. The gentry may be 
divided into three classes: (1) Those who de¬ 
rive their stock with arms from their ancestors, 
are gentlemen of blood and coat-armor. They 
are of course the most noble, who can prove the 
longest uninterrupted continuance of nobility in 
the families of both their parents; (2) those who 
are ennobled, by knighthood or otherwise, with 
the grant of a eoat-of-arms, are gentlemen of 
coat-armor, and give gentility to their posterity. 
Such have been scornfully designated “gentle¬ 
men of paper and wax ; ” (3) those who, by the 
exercise of a liberal profession or by holding some 
office, are gentlemen by reputation, although 
their ancestors were ignoble, as their posterity 
remains after them. These are not really gen¬ 
tlemen, though commonly accounted as such. 
(2 Steph. Com. (7 edit.) 617.)— Wharton. 

Gentleman, (a school-master is). 5 Taunt. 
759. 

- (in a justification of bail). 7 Dowl. 

& Ry. 772. 

GENTLEMAN USHER. —One 

who holds a post at the English court to usher 
others to the presence, &c. 

GENTLEWOMAN—A woman of birth 
above the common; an addition of a woman’s 
Btate or degree.— Wharton, 

GENUS.—In logic “genus” is the first of 
the universal ideas, and is when the idea is so 
common that it extends to other ideas which are 
also universal; e. g . incorporeal hereditament is 
genus with respect to a rent y which is species . 
Genus summum is that which holds the upper¬ 
most class in its predicament; or it is that which 


may be divided into several species, each where¬ 
of is a genus in respect to other species placed 
below. Woolley’s Introd. to Logic 45; 1 Mill’s 
Log. 133. 

GEOPONICS.—The science of cultivating 
the ground; agriculture. 

GEREPA.— A reeve ( q. v.) 

GERENS.—Bearing; qerens datum , bearing 
date. Hob. 19. 

GERMAN.—Brother; one approaching to 
a brother in proximity of blood; thus, the 
children of brothers and sisters are called “cous- 
ins-german.” 

GERONTOCOMIUM.—An almshouse or 
hospital for old people.— Encycl. Land. Their 
managers are called gerontocomi. 

GERSUMARIUS.—Fineable; liable to 
be amerced at the discretion of the lord of a 
manor.— Cowell. 

GESTATION. —The period of gesta¬ 
tion is that time which elapses between the 
conception and birth of a child. It is 
usually about nine months of thirty days 
each ; but may be shorter or longer. (Co. 
Litt. 123 b and Hargrave’s note. Coke 
calls it legitimum tempus.) The time is 
added, w T here necessary, to the period 
allowed under the rule against perpetui¬ 
ties ; e. g. if an estate is limited to A. for 
life, with remainder to his eldest son on 
attaining twenty-one, and A. dies leaving 
his widow pregnant with a son, but with¬ 
out any other issue, the remainder to the 
son takes effect on his birth. Wins. Real 
Prop. 320. See De Ventre Inspiciendo. 

GESTIO.—Behavior; conduct; the doing, 
or management of a thing. 

GESTIO PRO H^EREDE—Behavior 
as heir. Conduct by which the heir renders 
himself liable for his ancestor’s debts, as by 
taking possession of title-deeds, receiving rents, 
&c. 

GESTOR.—One w-ho transacts business for 
another.— Calv. Lex . 

GESTU ET FAMA-^ee De G»stu et 
Fama. 

GESTUM.—A thing done; a transaction. 
See Actum ; Factum. 

GE WINED A.—The ancient convention of 
the people to decide a cause. LL. jEthel. c. i. 

GEWITNESSA.—The giving of evidence 
in the ancient British law. Leg. Athel. c. 1. 
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GE WRITE. —In Saxon times, writings, 
deeds, or charters. 1 Reeves Hist. Eng. Law 10. 

GIBBET.—A gallows; the post on which 
malefactors are hanged, or on which their bodies 

exposed. It differs from a common gallows 
in that it consists of one perpendicular post, from 
the top of which proceeds one arm, except it he 
a double gibbet, which is formed in the shape 
of the Roman capital T.— Encycl. Lond. 

GIFT— GIVE —are words of wide sig¬ 
nification, and import the transferring of 
property from one to another, (Co. Litt. 
301b; Britt. 87 a,) especially when it is 
done without recompense, as opposed to 
a sale or barter. A gift by will is either a 
devise or a bequest ( q . r.) Some writers 
speak of a gift in law, or gift by act of 
law*; thus, when a woman is married to a 
husband, this operates as ft gift in law of 
all her goods to him, (Shep. Touch. 227; 
Co. Litt. 118 b,) subject to the rules intro¬ 
duced bv the various Married Women’s 
* 

Acts (q. v.) 

I 2. As an operative w T ord in convey¬ 
ancing, “give” is as wide as “grant ” ( q . i*.) 
(Co. Litt. 301b.) It w T as formerly the tech¬ 
nical and proper w 7 ord in a feoffment (q. v.), 
and created an implied warranty of title. 
8 and 9 Viet. c. 106, \ 3; Wms. Seis. 101. 

\ 3. Estate tail. —“Gift,” in the old 
wTiters, frequently means a conveyance 
of land in tail. Shep. Touch. 228. See De 
Donis; Donee; Donor. 

\ 4. Living.—Gift is also applied in Eng¬ 
land to benefices or livings. Thus, if an advowson 
belongs to A., the living is said to be in A.’s gift. 

I 5. Deed of gift.—In popular lan¬ 
guage, a voluntary conveyance or assign¬ 
ment is called a deed of gift. 

Gift, (defined). 1 Edw. (N. Y.) 294; 7 
Johns. (N. Y.) 26. 

-(what constitutes). 2 Johns. (N. Y.) 

52; 10 Id. 297 ; 1 Nott & M. (S. C.) 223. 

-(what is not). 12 Johns. (N. Y.) 188; 

18 Id. 145. 

-(distinguished from “grant”). 128 

Mass. 269, 270; 1 Chit. Gen. Pr. 309. 

-(title to personal property by). 1 

Chit. Gen. Pr. 104. 

Gift enterprise, (in a lease). 106 Mass. 
419, 422. 

Gift, parol, (of a chattel). 2 Bam. & Aid. 
551. 

of a debt). 1 Watts (Pa.) 271. 
of land). 3 Watts (Pa.) 253; 6 Id. 
509; 2 Whart. (Pa.) 387. 

gift of PERSONAL PROPER. 

TT .—See Donatio Causa Mortis; Dona¬ 
tio Inter Vivos. 


GIFT A AQUJE.—The stream of water 
to a mill. Mon. Ang. tom. 3. 

GIFTOMAN. —In the Swedish law, the 
right to dispose of a woman in marriage. 

GILD. —This word (moij commonly spelled 
guild) signifies primarily tribute, and second¬ 
arily, the fraternity or company that is subject to 
the tribute. The company is a body ol persons 
bound together by orders and laws of their own 
making; the king’s license having been first had 
to the making thereof. A gild of merchants 
may be incorporated by grant of the sovereign, 
and such incorporation, without more, is suffi¬ 
cient to establish them as a corporation forever. 
Guildhall is the name given to the hall of 
meeting of the guild. The term is applicable 
to the public place of meeting of the mayor, 
aldermen, and commonalty of every city and 
borough, but it is applied par excellence to the 
place of meeting of the lord mayor, aldermen, 
and commonalty of the city of London. See 
Guildhall. 

GILD MERCHANT.—Merchants privi¬ 
leged to hold pleas of land among themselves. 
— 'Scott. 

GILD RENT.—Certain payments to the 
crown from any gild or fraternity. 

GILD A MERC ATORI A.— A. mercan¬ 
tile meeting or assembly. If the king grants to 
a set of men the privilege to have gildam merca- 
toriam y this is sufficient to incorporate them. 10 
Co. 30. 

GILD ABLE,—Liable to pay a gild.— Cowell. 

GILDALE.—A composition, where every 
one paid his share.— Blount. 

GILDHALL.— See Guildhall. 

GILDO.—In Saxon law, a member of a 
gild.— SpeL Gloss., voc. Geldum. 

GILL.—A liquid measure containing 
one-fourth of a pint, 

GILO U K.—A cheat or deceiver who sold 
false or spurious things for good, as pewter for 
silver. Britt, c. 15. 

GIRANTEM — Italian ; girare, to draw. 

The drawer. 

GIRTH AND SANCTUARY.—In old 

Scotch law, an asylum or refuge given to those 
who had murdered without previous design, and 
in the heat of passion.— Bell Diet . 

GISEMENT.—Cattle taken in to graze at a 
certain price; also the money received for graz¬ 
ing cattle. 

GI SET AKER.—A person who took cattle 
to graze. 
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GISLE. —A pledge. Fredgide , a pledge of 
peace. Gislebert, an illustrious pledge.— Gibs.; 
Camden . 

GIST OP ACTION.—The cause for 
which an action lies; the ground and 
foundation of a suit, without which it is 
not maintainable. 

GIVE. — See Gift. 

Give, (in a contract). 2 N. Y. 153. 

- (in a conveyance). 5 Me. 227; 8 

Cow. (N. Y.) 36, 40; 7 Johns. (N. Y.) 258, 259. 

-(in a conveyance, distinguished from 

“ grant ”). 2 Cai. (N. Y.) 188, 195. 

- (in an agreement). 22 Wend. (N. Y.) 

140. 

- (in liquor law). 12 Bush (Ky.) 240. 

- (in a will). 4 Day (Conn.) 368; 9 

Cush. (Mass.) 129. 

- (meaning “pay”). -71 Mo. 585. 

- (means “convey,” as to lands). 71 

Mo. 585. 

- (synonymous with “ furnish ” or “ sup¬ 
ply”). 12 Bush (Ky.) 240. 

- (not synonymous with “sell”). 14 

Md. 184. 

Give a deed, (covenant to). 13 Johns. (N. 

Y.) 359. 

Give a reward, (distinguished from “offer¬ 
ing, promising and procuring a reward by way 
of bribe”). 4 Harr. (Del.) 559, 561. 

Give and bequeath, (in a will). 8 Wheat. 
(U. S.) 538 ; 9 Cush. (Mass.) 519; 97 Mass. 504; 
3 Watts (Pa.) 471. 

Give and devise, (in a will). 6 Binn. 
(Pa.) 94. 

Give and grant, (in a deed). 1 Harr. & 
J. (Md.) 527, 532; 9 Wend. (N. Y.) 638; 4 
Wheel. Am. C. L. 251; 1 Cro. 166; 1 Mod. 178 ; 
Co. Litt. 384 n. 

Give, devise and bequeath, (in a will). 
3 Desaus. (S. C.) 287. 

Give, grant and confirm, (in a marriage 
settlement). 3 Mod. 237. 

Give, grant and convey, (in a deed). 1 
Monr. (Ky.) 31; 2 Hill (N. Y.) 277; 4 Wheel. 
Am. C. L. 249. 

Give, grant, sell and convey, (in a deed). 
59 Me. 157. 

Give, ratify and confirm, (in a will). 2 
Ld. Raym. 831. 

Given, (in a deed). Coxe (N. J.) 197,198. 

-(in a statute). 2 Wheat. (U. S.) 198; 

2 Gr. (N. J.) 287. 

Given and granted, (in a deed). 1 Iowa 
282. 

Given, hereby, (in a will). 13 Ves. 379. 
Given to them, ^in a contract). 102 Mass. 
253, 259 

GIVER.—A donor; he who makes a 
gift. 

GIVING RINGS. —A ceremony anciently 
performed in England by sergeanta-at-law, at the 
time of their appointment. The rings were in¬ 
scribed with a motto, generally in Latin. See 
Sergeants-at-Law. 


GIVING TIME. —Extension of tim6 
to pay, given to a debtor beyond the time 
stipulated in the original contract. If 
done without the consent of the surety, 
indorser, or guarantor, it discharges him. 

GLADIOLUS.—A little sword or dagger; 
a kind of sedge— Mat. Paris. 

GLADIUS.—This word, which is the Latin 
for “sword,” was used as the symbol of “juris¬ 
diction.” A person created an earl was gUidio 
succinctusy he having jurisdiction over his county. 
See Jus Gladii. 

GLAIVE.—A sword, lance, or horseman’s 
staff! One of the weapons allowed in a trial by 
combat. 

GLANVILLE.— The work called 
Tractatus de Legibus et Consuetudinibus 
Anglic, is generally attributed to Ranulph 
de Glanville, who was sheriff, justice itin¬ 
erant, and afterwards chief justiciary under 
Henry II. He died at Acre, on an expedi¬ 
tion to the Holy Laud, in 1190. Foss 
Biog. Jur. 

Glass with care, this side up, (on box 
delivered to a common carrier). 11 Pick. 
(Mass.) 41. 

GLASS-MEN.—Wandering rogues or va¬ 
grants. 1 Jac. I. c. 7. 

GLAVEA.— A hand dart.— Cowell. 

GLEANING, LEASING, or LES- 
ING.—The gathering of grain left on the 
ground by the reapers. It is decided that no 
right exists at common law for the poor to enter 
on a person’s land and glean after harvest. Steel 
v. Houghton, 1 H. Bl. 51. 

GLEBJE ASCRIPTITII.—Villein-soc¬ 
men, who could not be removed from the land 
while they did the service dae. Bract, c. 7 ; 1 
Beeves Hist. Eng. Law 269. 

G L E B A RIJE. — Turfs dug out of the 
ground.— Cowell. 

GLEBE.—In ecclesiastical law, a portion of 
land attached to & benefice as part of its endow¬ 
ment. (Co. Litt. 341a; Phillim. Ecc. L. 1459: 

2 Steph. Com. 714.) It is to be distinguished 
from the tithes payable to the benefice out of 
other lands. The rector may not commit waste 
in the glebe lands, unless with the sanction of 
both the patron and the ordinary. The glebe 
annexed to a rectory makes the rectory a corpo¬ 
real hereditament, although the advowson of 
the rectory is an incorporeal hereditament. 

Glebe lands, (in a statute). 2 Munf. (Va. 
613. 

GLISCYWA.—A fraternity. Leg. AtheL 

c. 12. 
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GLOMERELLS. — Commissioners ap- 
jxuntcd to determine differences between scholars 
in a school or university, and the townsmen of 
the place.— Jacob. 

GLOSS—GLOSSA.—Remarks intended 
to illustrate a subject; interpretation ; comment; 
explanation.— WcbMer. 

Glossa viperina ©at quao corrodit 
viscera textus (11 Co. 34): It is a poison¬ 
ous gloss which corrupts the essence of the text. 

GLOSSATOR.—A commentator or an¬ 
notator of the Roman law. 

GLOUCESTER, STATUTE OF. — 
The statute is the 6 Edw. I. c. 1, A. d. 1278. It 
takes its name from the place of its enactment, 
and was the first statute giving costs in actions. 

GLOVE SILVER. — Extraordinary re¬ 
wards formerly given to officers of courts, &c .; 
money formerly given by the sheriff of a county 
in which no offenders are left for execution, to 
the clerk of assize and judges’ officers.— Jacob , 

GLOVES.—It was an ancient custom on a 
maiden assize, when there was no offender to be 
tried, for the sheriff to present the judge with a 
pair of white gloves. It is an immemorial cus¬ 
tom to remove the glove from the right hand on 
taking oath.— Wharton. 

GLYN, or GLEN.—A hollow between 
two mountains; a valley. Co. Litt. 5b. 

Go at large, (when cattle are authorized 
to). 1 Cow. (N. Y.) 88 n. 

GO WITHOUT DAY.— See Eat Inde 
Sine Die. 

GOAT.— See Gote. 

GOD BOTE.—An ecclesiastical or church 
fine paid for crimes and offences committed 
against God.— Cowell. 

GOD’S ACRE.—A churchyard. 

GOD’S PENNY.—Earnest money given 
to a servant when hired. See Denarius Dei. 

GODGELD.—That which is offered to God 
or His service.— Jacob . 

GOGINGSTOLE.—A cucking stool ( 9 . t>.) 

GOING THROUGH THE BAR.— 
The act of the chief of an English common law 
court in demanding of every member of the bar, 
in order of seniority, if he has anything to move. 
This was done at the sitting of the court each 
day in term, except special paper days, crown 
paper days in the Queen’s Bench, and revenue 
paper days in the Exchequer. On the last day 
of term this order is reversed, the first and second 
time round. In the Exchequer the postman and 
tubman are first called on. 


GOING TO THE COUNTRY. — 

When a party, under the common law system 
of pleading, finished his pleading by the words, 
“and of this he puts himself upon the country,” 
this was called going to the country. It was the 
essential termination to a pleading which took 
issue upon a material fact in the preceding 
pleading. 

Gold and silver, (in a statute). Wilberf. 
Stat. L. 124. 

Gold or silver, (in revenue act). 3 Ex. 
D. 101 , 105. 

GOLDA.— A mine.— Blount. A sink or 
passage for water.— Cowell. 

GOLDSMITHS’ . NOTES. — Bankers’ 

cash notes (i . e. promissory notes given by a 
banker to his customers as acknowledgments of 
the receipt of money) were originally called, 
in London, goldsmiths’ notes, from the circum¬ 
stance that all the banking business in England 
was originally transacted by goldsmiths.— Whar¬ 
ton. 

GOLDWIT, or GOLDWICH.— 

A golden mulct. 

GOLIA RDUS.— A jester or buffoon. Mat. 
Par. 1229. 

GOOD. — ( 1 ) Valid; unobjectionable; 
sufficient; as a “good pleading.” ( 2 ) 
Solvent; worthy of credit; as a “good 
house” or “firm.” (3) Collectible; mer¬ 
chantable ; as a “ good bill ” or “ note.” 
Other meanings appear in the following 
titles, in most of which, however, the word 
is used in its vernacular sense. 

Good, (check certified as). 10 Wall. (U. S.) 
648 ; 2 Duer (N. Y.) 121. 

- (guaranty that promissory note is). 

16 Barb. (N. Y.) 342; 14 Wend. (N. Y.) 231. 

-(means “genuine”). 4 Mete. (Mass.' 

43, 48. 

Good abearance or good behavior, 
(sureties for). 4 Bl. Com. 256. 

GOOD ABEAR1NG.— See Abearance 

Good and collectible, (equivalent to “ca¬ 
pable of being collected ”), 1 Cush. (Mass.) 473. 

- (note guaranteed to be). 18 Pick. 

(Mass.) 321; 19 Johns. (N. Y.) 69. 

Good and convenient, (in a statute). 54 
Miss. 666 . 

Good and lawful deed, clear of all 
incumbrances, (in a covenant). 7 Watts (Pa.) 
227, 229. 

GOOD AND LAWFUL MEN.—Such 
men as were qualified to act as jurors or wit¬ 
nesses. 

Good and lawful men, (description of 
grand jury in an indictment). 1 Blackf. (Ind.) 
396; 6 Halst. (N. J.) 203. 
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Good and lawful men, (in a statute). 6 
Binn. (Pa.) 179,185. 

--—- (in jury act). 6 Johns. (N. Y.) 332. 

- (in a precept to a sheriff). 3 Car. & 

P.63. 

Good and merchantable, (in a declara¬ 
tion). 1 Pick. (Mass.) 162. 

Good and perfect deed, (in a covenant). 
18 Miss. 615; 21 Id. 275. 

Good and sufficient conveyance, (cove¬ 
nant to execute). 5 Wend. (jN\ Y.) 654. 

Good and sufficient deed, (covenant to 
execute). 2 Johns. (N. Y.) 595; 16 Id, 268; 9 
N. Y. 535. 

- (in a bond). 6 Cal. 566, 573. 

-(in an agreement). 14 Me. 276, 279; 

1 Gr. (N. J.) Ch. 526; 6 Halst. (N. J.) 110; 
Wright (Ohio) 644. 

- (in contract to sell). 22 Minn. 137. 

Good and sufficient deed with cove- 
vants of warranty, (in an agreement). 1 
Zab. (N. J.) 651. ^ " 

- (means a “good and sufficient title”). 

Spenc. (N. J.) 214. 

Good and sufficient deeds, (in a statute). 
8 Mass. 162, 181. 

Good and sufficient security, (in sub¬ 
mission to arbitrators). 9 Johns. (N. Y.) 43. 

Good and sufficient title, (in an agree¬ 
ment). 1 Halst. (N. J.) 222. 

Good and sufficient warranty deed, 
(covenant to execute). 4 Paige (N. Y.) 628. 

-(covenant to procure). 17 Wend. (N. 

Y.) 244. 

-(in a bond). 5 Mass. 494. 

Good and warranty deed, (in a cove¬ 
nant). 33 Vt. 470. 

Good barley, (distinguished from “ fine 
barley ”). 5 Mees. & W. 535. 

Good cause, (what is). 62 How. (N. Y.) 
Pr. 419. 

-(in a statute). 8 Nev. 165; 5 Ex. D. 

307. 

Good cause shown, (in railroad charter). 2 
Gr. (N. J.) 145. 

GOOD CONSIDERATION. — 

As distinguished from “ valuable consid¬ 
eration,” a consideration founded on mo¬ 
tives of generosity, prudence and natural 
duty; such as natural love and affection. 
See Consideration, £ 7. 

Good consideration, (defined). 1 Baldw. 
(U. S.) 358; 1 Dali. (U. S.) 138; 7 Pet. (U. S.) 
361. 

- (what is). 3 Co. 80. 

-(in a statute). Dwar. Stat. 753. 

-(in statute of frauds). 3 Cranch (U. 

S.) 140, 157 ; 1 Stew. & P. (Ala.) 262. 

- (when means “valuable considera¬ 
tion”). 23 Md. 219, 231. 

Good consideration, me thereunto mov¬ 
ing, (in a deed). 3 Vt. 448. 

Good custom cowhide, (promissory note 
payable in). Brayt. (Vt.) 77. 

Good drawer and pulls quietly in 
harness, (in warranty of a horse). 2 Dowl. & 
Ry. 10. 


GOOD FAITH .—See Bona Fide. 

Good faith, (defined). 1 Dak. T. 387. 

- (in act to quiet possession of lands). 

17 Ill. 253 ; 84 Id. 585. 

-- (what is taking in). 20 Wend. (N. 

Y.) 19. 

Good for this day only, (in a railroad 
ticket). 60 Me. 512. 

GOOD FRIDAY.-—The Act 39 and 40 
Geo. III. c. 42, passed for the better observance 
of Good Friday, provided that bills, &c., falling 
due on that day should be payable on the day 
preceding; and the 7 and 8 Viet. c. 15, \ 3, 
provided that Good Friday and Christmas Day, 
and every such day of fast or thanksgiving ap¬ 
pointed by her majesty shall, as regards bills of 
exchange and promissory notes, be treated and 
considered as Sunday. Good Friday is a holiday 
in the courts and offices of the Supreme Court. 
Jud. Act, 1875, Ord. lxi. r. 4. See Holiday. 

Good grass land, (in an agreement). Coxe 
(N. J.) 235. 

Good jury, (defined). L. R. 5 C. P. 165. 
Good order, (in bill of lading). 2 Blatchf. 
(U. S.) 116 ; 3 Iowa 532. 

Good reason, (in a statute). 49 Ala. 350. 
Good right, full power and lawful 
authority, (in a covenant). 3 Bos. & P. 565. 

Good right to convey, (covenant of). 2 
Wheat. (U. S.) 62 n. ; 9 Wend. (N. Y.) 416; 4 
Mau. & Sel. 53. 

Good safety, (in marine insurance policy). 
L. R. 5 C. P. 190. 

Good security, (what is not). 3 Atk. 440, 
444. 

- (in a statute). 16 Mass. 121, 129. 

Good, sound, substantial and service¬ 
able copper, (in a declaration). 4 Barn. & C. 
108. 

Good tenantarle repair, (in a lease). Ill 

Mass. 531. # 

Good title, (what is). 14 Eng. L. & Eq. 

350. 

-- (in an agreement). 103 Mass. 356, 

359 ; 3 Stark. Ev. 1612 n. 

Good title and right to convey, (in a 
covenant). 11 East 633. 

Good, to make it, (indorsed on a promissory 

note). 3 McCord (S. C.) 236. 

Good unincumbered title, (in a statute). 

23 Barb. (N. Y.) 370. 

Good warranty deed, (covenant to exe¬ 
cute). 20 Johns. (N. Y.) 130. 

Good warranty deed in fee-simple, (in 

a covenant). 2 Pa. 507. 

good WILL— 

l 1. The good will of a business is the 
benefit which arises from its having been 
carried on for some time in a particular 
house, or by a particular person or firm, 
or from the use of a particular trade mark 
or trade name {q. v.) Its value consists in 
the probability that the old customers will 
continue to be customers, notwithstanding 
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a olmngo in the firm or place of business. 
It is personal property. Cmttwell v. Lye, 
17 Vos. 335; Chnrton v. Douglas, Johns. 
174; Sehast. Tr. M. ISO; Robs. Bankr. 512. 

3 2. Personal.—A good will is said tc be 
personal when it depends on the personal 
character, i. e. the skill or reputation, of the 
person who carries on the business. In the 
case of a public house, baker’s shop or the 
like, the good will is not personal, because 
it consists in the habit which the customers 
have of resorting to the house. Therefore, 
if a baker or publican mortgages his house 
of business without mentioning the good 
will, and the mortgagee sells the house as 
a going concern, thus obtaining the benefit 
of the good will, the mortgagor is not en¬ 
titled to that part of the purchase-money 
which represents the value of the good 
will. Ex parte Punnett, 16 Ch. D. 226, 
following Chissurn v. Dewes, 5 Russ. 29; 
King v. M. R. Co., 17 VV. R. 113. 

£3. Questions of good will chiefly arise 
between an assignor and an assignee. An 
assignment of a good will implies a recom¬ 
mendation of the assignee by the assignor 
to his customers, and an agreement by him 
to abstain from all competition with the 
assignee. If A. carries on business under 
a firm name which is wholly or partially 
artificial (such as “A. & Z.” or “A. & Co.,”) 
and assigns the good will of his business 
to B., then B, becomes entitled to the ex- 
elusive use of the firm name as against A., 
and against all the world, so that A. can 
neither complain of B.’s use of the name, 
nor use any name so resembling it, as to 
be calculated to represent to the world 
that he (A.) is carrying on the business 
which he assigned to B. (Churton v. 
Douglas, ubi supra; Levy v. Walker, 10 
Ch. D. 436.) On the same principle A. is 
is not allowed to solicit old customers of 
the business to deal with him, although 
he may deal with them if they come to 
him without solicitation. Leggott v. Bar¬ 
rett, 15 Ch. D. 306, overruling Ginesi v. 
Cooper & Co., 14 Ch. D. 596. 

§ 4. Copyholds.- -In the English law of 
real property, where copyholds are granted for 
the lives of several persons, the first named life, 
or the first taker as he is called ( i . e. the first 
named cestui gue vie), is generally, though not 
invariably, the beneficial owner. By the special 
customs of a great number of manors, the first 
taker has the right to rurrender his estate, and 


thereby to bar all the rest. And it is frequently 
part of the custom that the life in possession, or 
the first of the lives in possession, shall have a 
veto upon any fresh creation of tenancies in 
remainder, without his assent or good will, for 
the manifesting of which there is frequently a 
customary ceremony, the object being to preserve 
to the beneficial owner the power of surrender¬ 
ing to the lord and taking a new estate for his 
own benefit. Elt. Copyli. 48. 

Good will, (defined). 33 Cal. 620, 624 ; 44 
N. H. 335, 343; 7 Abb. (N. Y.) Pr. 202 , 203; 
10 Id. 264, 269; 6 Bosw. (N. Y.) 354, 362; 19 
Hun (N. Y.) 418, 422; 36 Ohio St. 522; 9 R. I. 
250, 252; 4 Barn. & Ad. 592, 595 n ,; 2 Madd. 
198, 219; 3 Meriv. 441, 451. 

- (effect of sale of). 19 How. (N. Y.) 

Pr. 14; 14 Yes. 468 ; 17 Id. 335; 1 Chit. Gen. 
Pr. 713. 

-(in an agreement). 6 Barn. <& C. 216 ; 

3 Madd. 74. 

-(in a lease). L. R. 10 C. P. 456. 

-(in a statute). 2 Barn. & Ad. 341,345. 

-(on the death of one partner, survives 

to the other). 5 Yes. 539 ; 15 Id. 226; 1 Chit. 
Gen. Pr. 102 n. 

GOODS.— This word “includes all 
chattels, as well reall as personall.” (Co. 
Litt. 118 b.) In practice, however, the 
term “goods” is confined to those chattels 
which are capable of manual delivery, 
such as furniture and merchandise. As¬ 
signments of goods, by way of sale or 
mortgage, are subject to various statutory 
regulations, as to which see Bill of Sale ; 
Statute of Frauds. * The two words 
“goods” and “chattels” are generally 
used together, to denote personal prop¬ 
erty, especially in the old books, and in 
old forms which have survived; thus, 
writs of execution against personal prop¬ 
erty refer to it as the “goods and chattels ” 
of the judgment debtor. In writs of fieri 
facias , the term “goods and chattels” 
includes not only furniture, cattle, mer¬ 
chandise, &c., but also money, bank notes, 
bills of exchange, bonds and other securi¬ 
ties for money (3 Steph. Com. 584), and 
leaseholds or other chattel interests in 
land; the wearing apparel, bedding and 
implements of trade of a judgment debtor 
(not exceeding a certain value) cannot be 
seized. See Chattels; Chose; Execution; 
Growing Crops ; Personal Property. 

Goods, (general meaning of). 2 Watts (Pa.) 
61, 65. 

-(b^nk bills included under, in a statute). 

2 Wend. (N. Y.) 327. 

-(includes a building standing on land 

of another). 35 N. H. 484. 
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Goods, (includes “chattels”). Co. Litt. 118b. 

- (not synonymous with “chattels”). 1 

Chit. Gen. Pr. 90. 

--(does not include “fixtures”). 7 

Taunt. 188; 1 Chit. Gen. Pr. 90. 

- (contract for the sale of). 5 Barn. & 

Aid. 613 ; 2 H. Bl. 63 ; 3 Mau. & Sel. 179 ; 4 Id. 
262. 

*- (in a grant). Shep. Touch. 97. 

-(in a policy of insurance). 2 Johns. 

(N. Y.) Cas. 77, 120; 12 Wend. (N. Y.) 466. 

- (in a statute). Dwar. Stat. 719. 

- (in a will). 1 Am. Dec. 294 n .; 3 Atk. 

61, 63; 1 Cox Cli. 362; 1 P. Wms. 267; 4 Com. 
Dig. 154; 1 Rop. Leg. 250. 

- (obtaining, by false pretences). 2 

Leach C. C. 520. 

-(promissory note payable in). 7 Johns. 

(IN’. Y.) 461; 5 Wend. (N. Y.) 393; 7 Id. 311 ; 
13 Id. 95 ; Ohio Const. R. 465. 

Goods, all my, (in a will). 1 Cro. 6 . 

Goods, all my worldly, (in a will). 1 
Chit. Gen. Pr. 355. 

Goods, all the residue of my, (in a will). 

I Cro. 386. 

Goods, all the rest of my worldly, (in 
a will). 7 Bing. 664. 

GOODS AND CHATTELS. — See 

Goods. 

Goods and chattels, (what included under, 
generally). 1 Chit. Gen. Pr. 89. 

-(what are not). 9 East 215; 5 Price 

217. 

- (bills of exchange are). 2 Barn. & 

Aid. 327; 6 Bing. 363, 371; 4 Moo. & P. 36. 

-(bonds and mortgages are). 1 Harr. 

(N. J.) 54. 

- (a bond is not). 1 Dyer 5b, n. 

- (capital stock of a corporation is not). 

II C. E. Gr. (K J.) 398. 

- (includes a “bond and warrant”). 4 

Mod. 156, 157. 

- (includes “coin”). 3 Ohio St. 575. 

-(growing crops are). 1 Harr. (N. J.) 

81; 7 Moo. 231. 

-(when includes “ money”). 12 Wend. 

(1ST. Y.) 586._ 

-(things in action are), 1 Atk. 165,177. 

-(in administrator’s bond). 1 Litt. (Ky.) 

99. 

- (in a declaration). 2 Ld. Raym. 1410. 

- (in an execution). 7 Mart. (La.) N. s. 

33L 

-(in an indictment). 4 Gray (Mass.) 

416, 418; 1 Binn. (Pa.) 201. 

- (in bankrupt act). 5 Bos. & P. 67, 70. 

-(in a statute). 19 Johns. (N. Y.) 73. 

- (in statute of frauds). 3 Daly (N. Y.) 

495. 

-(in statute against larceny). 26 Ohio 

St. 400. 

-(in a will). Amb. 612; 2 Eden 201; 

1 Vem. 30; 11 Yes. 666 ; 1 Ves. Sr. 363. 

-(possession of, what is). 7 T. R. 228, 

235. 

-(taking of, to constitute larceny). 39 

Ul. 233. 

Goods and chattels, all other unbe- 
^ueathed, (in a will). 1 Ves. 64. 


Goods and choses in action, (mortgage of). 
lWils. 260. ; 

Goods and effects, (in a statute). 83 Pa. 
St. 126. 

Goods and effects, both real and 
personal, (in a devise). 4 Wheel. Am. C. L. 
363. 

Goods and merchandise, (in a declaration), 
2 Ld. Raym. 1450. 

-(includes “specie”). 14 Wend. (N. 

Y.) 399. 

- (shares in an incorporated company 

are). 20 Pick. (Mass.) 9. 

Goods and movable effects, (in a will). 

1 Russ. 146. 

Goods and movables, (in a will includes 
“bonds”). 1 Am. Dec. 293. 

Goods and things of every kind, (in a 
will). 2 Atk. 113. 

Goods at risk of seller for two months, 
(in contract of sale). L. R. 7 Q. B. 436. 

Goods, chattels and effects, (fixtures 
are). 4 Barn. & Aid. 206 ; 1 Cromp. M. & R. 
266, 275. 

-(in a deed of assignment). 2 Watts 

(Pa.) 61. 

Goods, chattels and property, (in a mar¬ 
riage settlement). 4 Munf. (Va.) 346. 

Goods, chattels, clothing, &c., (in a will). 

4 Russ. 360. 

Goods, chattels, plate, &c., (in a will). 
Pr. Ch. 8. 

Goods, chattels, rights and credits, (in 
a will). 2H. Bl. 444. 

Goods, chattels, securities for money, 
and personal estate, (in a will). 2 W. Bl. 
1301, 1307. 

Goods, effects and credits, (in a statute). 

5 Mass. 183, 188; 8 Pick. (Mass.) 555, 558. 
Goods, effects or credits, (what are not). 

9 Mass. 537. 

-- (in a statute). 2 Mass. 91, 92. 

Goods, for or relating to the sale of, 
(in a statute). 3 East 303 ; 8 Id. 242. 

Goods, household, (in a will). 3 Atk. 369; 

2 Vern. 331, 747; 2 Com. Dig. 661. 

Goods, household, and household stuff, 
(in marriage settlement). 2 P. Wms. 302. 

Goods OR chattels, (bank notes are not). 
2 Zab. (1ST. J.) 207. 

Goods or merchandise, (in a statute con¬ 
cerning carriers). 45 Barb. (N. Y.) 218. 

Goods or movables, (in a will). 1 Yeates 
(Pa.) 101; 4 Wheel. Am. C. L. 386. 

Goods, personal, (in crimes act). 5 Mas. 
(U. S.) 544. 

Goods, specie and effects, (in a policy of 
insurance). 3 Doug. 419. 

GOODS SOLD AND DELIVER¬ 
ED.— The name of the action of assumpsit 
brought by the seller of goods against the 
buyer, for the price. 

Goods, wares and merchandise, (contract 
for the sale of, what is not). 118 Mass. 279. 
-(fixtures are not). 12 Moo. 213; 1 

Tyrw. 959. 

-(growing annual crops are). 10 Barn. 

6 C. 446. 
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Goons, wares and MERCHANDISE, (growing 
potatoes are), 5 Barn. <& C. 829. 

-(growing turnips ure not). 2 Taunt. 38. 

- (growing trees are). 9 Barn. & C.561. 

-(includes "gold coin”). 1 Woolw. (U. 

S.) 217. 

- (includes ‘‘cattle’’). 20 Mich. 353. 

- (lottery tickets are). 2 Wkart. (Pa.) 

155. 

- (shares of stock in a corporation are). 

2 Mo. App. (51. 

- (silver dollars are, in Revenue Act of 

1799, l 50). 2 Mas. (U. S.) 407. 

- (treasury checks are not). Dudley 

(Ga.) 28. 

- (in net of incorporation). 6 Wend. 

(N. Y.) 335, 355, 363. 

-(in a lease). 24 Alb. L. J. 36. 

- (in a statute). 1 Dali. (U, S.) 205. 

-(in statute of frauds). 4 Wheat. (U. 

S.) 89 n.; 2 Stark. Ev. 607. 

Goods, wares or merchandise, (in revenue 
act). 4 Blatchf. (U. S.) 136; 2 Sumn. (U. S.) 
362. 

-(in statute of frauds). 3 Daly (N. Y.) 

495. 

Goods, worldly, (in a will). 1 Munf. (Ya.) 
537, 548. 

GOOLE-—A breach in a sea-wall or bank; 
a passage worn by the flux and reflux of the sea. 
16 and 17 Car. II. c. 11. 

GORGE, or GORS.—A wear, pool, or pit 

of water.— Termes de la Ley . 

GORE.—A narrow slip of land.— Kenn. 
Par. Ant. 393 ; Cowell. 

GOSSIPRED.—In the canon law, compa- 
ternity; spiritual affinity. 

GOTE.—A ditch, sluice, or gutter. Stat. 23 
Hen. VIII. c. 5. 

GOVERNMENT.—That form of fun¬ 
damental rules and principles by which a 
nation or state is governed. Locke Gov.; 
Paley Polit. Phil.; Smith Wealth Nat.; 
Montesq. 

Government, (treason against). 1 Dali. 
(U. S.) 57. 

Government and ordering of his chil¬ 
dren, (in a will). 1 Dyer 26 b. 

GOVERNMENT ANNUITIES SO¬ 
CIETIES.—These societies are formed in Eng¬ 
land under 3 and 4 Will. IV. c. 14, to enable the 
industrious classes to make provisions for them¬ 
selves by purchasing, on advantageous terms, a 
government annuity for life or term of yeare. 
By the 16 and 17 Viet. c. 45, this act, as well as 
the 7 and 8 Viet. c. 83, amending it, were 
repealed, and the whole laws in relation to the 
purchase of government annuities through the 
medium of saving banks, was consolidated. And 
by the 27 and 28 Viet. c. 43, additional facilities 
were afforded for the purchase of such annuities, 
and for assuring payments of money on death.— 
W harlon. 


Government de facto, (defined). 43 Ala. 
204, 213. 

Government or other stock, (wnen in¬ 
cludes “railway shares”). Wilberf. Stat. L. 263, 
264. 

Government security or securities, 
(does not include “exchequer bills”). 3 Younge 
Si Coll. C. C. 397. 

Governor, (means chief executive officer of 
a State or Territory). 79 N. C. 230. 

GRACE.—A faculty, license, or dispensa¬ 
tion ; also general and free pardon by act of 
parliament. As to “ days of grace,” see that title 

Grace, days of, (what are). 1 South. (N. J.) 
i, 17. 

- (inland bill of exchange entitled to). 

4 Yerg. (Tenn.) 210. 

-(when promissory note is not entitled 

to). 4 Mass. 245. 

GRADIENT.—Moving by steps; the devia¬ 
tion of railways from a level surface to an in¬ 
clined plane. 

Grading a highway, (what is). 12 R. I. 
241, 244. 

GRADUATES.—Scholars who have 
taken a degree in a college or university. 

GRADUS.—A step or degree ; a degree in 
relationship; a generation. Also, a port; a pul¬ 
pit ; a year.— Du Cange . 

GRADUS PARENTEL2E.—A pedi¬ 
gree ; a table of relationship. 

GRAFFER.—A notary or scrivener. Stat* 

5 Hen. VIII. c. 1. 

GRAFFIO—GRAVTO.—A landgrave 

or earl.— Cowell. 

GRAFFIUM.—A writing-book, register, or 
cartulary of deeds and evidences.— Cowell. 

GRAIL.—A gradual, or book containing 
some of the offices of the Romish church. The 
holy grail was the vessel out of which our Lord 
was believed to have eaten at the Last Supper.— 
Cowell. 

GRAIN.—(1) In Troy weight, the 
twenty-fourth part of a pennyweight. (2) 
Any kind of corn sown in the ground. See 
Away-going Crop; Emblements; Grow¬ 
ing Crops. 

Grain, (defined). 5 Dutch. (N. J.) 357, 361. 

Grain, other, (in a statute). 34 Ga. 455. 

GRAIN AGE.—An ancient duty in London, 
under which the twentieth part of 6alt imported 
by aliens was taken. 

Grammar school, (what is). 16 Mass. 121: 
2 Russ. 501. 
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Grammar school, (in a will). Jac. 474,484. 

Grammar schools, (in State constitution). 
103 Mass. 94, 97. 

Grammatica falsa non vitiat char- 
tarn (9 Co. 48): False grammar does not 
vitiate a deed. 

Granary, (defined). 47 N. H. 101, 104. 

GRANATARIUS, —An officer who kept 
the corn-chamber in a religious house. 

GRAND ASSIZE. —A peculiar species 
of trial by jury, introduced in the time of Henry 
IT., giving the tenant or defendant in a writ of 
right the alternative of a trial by battle or by 
his peers. Abolished by 3 and 4 Will. IV. c. 
42, r i 13. 

GRAND BILL OP SALE.— See Bill 

of Sale, l 3. 

Grand bill of sale, (defined). 3 Kent 
Com. 133. 

GRAND CAPE.— See Cape. 

GRAND COSTUMIER OF NOR¬ 
MANDY. —An ancient book of great author¬ 
ity, containing the ducal customs of Normandy, 
probably compiled since the time of Richard I. 
Hale C. L. c. 6 . 

GRAND DAYS. —Those which are sol¬ 
emnly kept in every term in the inns of court 
and chancery, viz., in Easter term, Ascension 
day ; in Trinity term, St. John Baptist; in Mich¬ 
aelmas term, All-Saints; in Hillary term, the 
Feast of the Purification of the Blessed Virgin. 
And these are no days in court.— Termes de la 
Ley. 

GRAND DISTRESS.—A writ formerly 
issued in the real action of quare impedit , when 
no appearance had been entered after the attach¬ 
ment; it commanded the sheriff to distrain the 
defendant's lands and chattels in order to compel 
appearance. It is no longer used, 23 & 24 Viet, 
c. 126, \ 26, having abolished the action of quare 
impedity and substituted for it the procedure in 
an ordinary action. 

GRAND J.URY.— An inquisition 
composed of not less than twelve nor 
more than twenty-three good and lawful 
men of a county, returned by the sheriff 
to every session of the peace, and every' 
commission of oyer and terminer, and of 
general gaol delivery, who inquire, pre¬ 
sent, do and execute all those things 
which on the part of the administration 
of justice shall be commanded them. 
Grand jurymen at the Assize Courts ought 
to be freeholders, but to what amount is 
uncertain. (2 Hale P. C. 154.) The grand 
jury are previously instructed in the arti¬ 


cles of their inquiry, by a charge from the 
judge. They then withdraw to sit, and 
receive indictments, which are preferred 
in the name of the government, but at the 
suit of any private prosecutor, and they 
are only to hear evidence on the part of 
the prosecution: for the finding cf an 
indictment is only in the nature of an 
inquiry or accusation, afterwards to be 
tried; and the grand jury only inquire, 
upon their oaths, whether there be suffi¬ 
cient cause to call upon the party accused 
to answer it. When the grand jury have 
heard the evidence, if they think it a 
groundless accusation, they indorse upon 
the bill of indictment, “not a true bill," 
or “not found;" the bill is then thrown 
out, and the party accused, if under arrest, 
discharged. But a fresh bill may after¬ 
wards be preferred to a subsequent grand 
jury. If they are satisfied of the truth of 
the accusation, they indorse “a true bill;" 
the indictment is then found, and the party 
stands indicted. A majority of the grand 
jury must agree, i. e. not less than twelve. 
4 Steph. Com. (7 edit.) 361. See Jury. 

Grand jury, (powers and duties of). 5 Am. 
L. T. 255; 4 Bl. Com. 302, 303 ; 4 Steph. Com. 
361-363. 

GRAND LARCENY.—In English 
criminal law, the stealing of property 
above the value of twelve pence, while 
stealing less was petit larceny. It was 
abolished by 7 and 8 Geo. IV. c. 29, § 2. 
In some of the States the distinction be¬ 
tween grand and petit larceny is still re¬ 
tained, but the money value of the property 
stolen must be much higher to render the 
offence grand larceny: in New York, for 
instance, it is over $25. 

Grand larceny, (defined). 1 Bish. Cr. L. 

2 679. 

GRAND SERJEANTY.— 

$ 1. “Tenure by grand serjeanty, is where a 
man holds his lands or tenements of our sovereign 
lord the king by such services as he ought to do 
in his proper person to the king; as to carry the 
banner of the king, or his lance, or to lead his 
army, or to be his marshall, or to carry liis swurd 
before him at his coronation, or to be his server ::t 
his coronation, or his carver, or liis butler, or to be 
one of his chamberlaines at the receipt ot his 
exchequer, or to do other like services, &c. And 
the cause why this service is called grand ser¬ 
jeanty is for that it is a greater and more worthy 
service than the service in the tenure of escuage. 1 ' 
Litt. \ 153. 
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J 2. The tenure by grand serjeantv still con¬ 
tinues, though it is no longer a tenure oy knight's 
service, the Suit. 12 Car. II. c. 24, having con¬ 
verted it into free and common socage, merely 
j reserving the honorary services incident to it. 
Co. Litt. 108 a, n . 1. See Corn age; Knight's 
Service; Petty Serjeanty; Serjeant; 
Ten c re. 

Grand serjeanty, (defined). 2 Bl. Com. 
73. 77, 7S; 1 Steph. Com. 210. 

-(tenure by). 1 Steph. Com. 200, 201. 

GRANDCHILD.—The child of one's 

child. 

Grandchildren, (when includes “great¬ 
grandchildren "). 2 Eden 194; 2 Com. Dig. 

655. 

-(when does not include “great-grand¬ 
children"). 3 Barb. (N. Y.) Ch. 488, 505; 3 
Yes. & B. 59. 

- (entitled to take under a bequest to 

‘"issue” in a will). 3 Yes. 421. 

-(when take under a will per stirpes). 

Toll. Ex. 300. 

- (in a deed). 4 Desaus. (S. C.) 268. 

-(in a will). 7 Hill ('N. Y.) 305 ; 3 N. 

Y. 538; 8 Paige (N. Y.) 375; 23 Wend. (N. Y.) 
518; 5 Binn. (Pa.) 601; 5 Serg. & R. (Pa.) 38; 
2 So. Car. 509, 511; 2 Sneed (Tenn.) 618; 2 
Bouv. Inst. 441; 4 Wheel. Am. C. L. 370; 8 
Com. Dig. 427. 

Granddaughter, (in a will). 8 Com. Dig. 
428. 

GRANDFATHER,—The father of 
either of one's parents. 

GRANDMOTHER.—The mother of 
either of one’s parents. 

GRANGE.—A farm furnished with barns, 
granaries, stables, and all conveniences for hus¬ 
bandry. Co. Litt. 5 a. 

GRANGEARITTS.—A keeper of a grange 
or farm. 

GRANGLA.—A grange. Co. Litt. 5 a. 

Granite building, (in a policy of insurance). 
120 Mass. 225. 

GRANT.— 

\ 1. In conveyancing. —“This word is 
taken largely where anything is granted 
or passed from one [the grantor] to an¬ 
other [the grantee]. And in this sense it 
doth comprehend feoffments, bargains and 
sales, gifts, leases, charges, and the like; 
for he that doth give or sell doth grant 


also. . . . And so some grants are of the 
land or soil itself; and some are of some 
profit to be taken out of or from the soil, 
a 9 rent, common, &c. And some are of 
goods and chattels; and some are of other 
things, as authorities, elections, &c.” Shep. 
Touch. 228; Perk. Prof. Bk. £ 57. 

? 2. Special uses of the word.—But 
though “ grant ” was always an operative 
word of the most general effect and extent 
(1 Davids. Conv. 73), it is especially used 
in the following cases: ( 1 ) It always was 
and is still the appropriate word for con¬ 
veyance, inter vivos, of incorporeal heredit¬ 
aments, (such as commons, easements, 
&c.,) remainders, reversions, and gener¬ 
ally of freehold estates not lying in livery, 
and consequently not the subject of livery 
of seisin and feoffment. (Id, 72. See 
Livery.) ( 2 ) By the Act 8 and 9 Viet. c. 
106, l 2, and also, by statute, in New York, 
Massachusetts, and several other States, 
all corporeal hereditaments, as regards 
the conveyance of the immediate freehold 
thereof, are deemed to lie in grant as well 
as in livery, so that “grant” is now not 
only a sufficient, but a proper technical 
word of conveyance of any freehold estate, 
(Id. 74; 2 Id. 176,) and a simple deed of 
grant has superseded the old-fashioned 
feoffments, leases and releases, &c., which 
were formerly required to convey freehold 
estates in possession. (See Conveyance; 
Feoffment; Lease and Release.) The 
word “grant” is not absolutely necessary 
in a deed of grant, for other words indi¬ 
cating an intention to grant will answer 
the purpose. Wms. Real Prop. 203, where 
a form of the modern deed of grant is 
given* 

\ 3. Of copyholds.—“Grant” is applied 
to copyhold lands to signify that the lord accepts 
a person as tenant of the land by copy of court 
roll. An ordinary grant takes place where the 
lord admits a tenant in pursuance of a surrender 
by the preceding tenant, or on his death. A 
voluntary grant is where copyhold land is “in 
hand," i. e. is in the possession of the lord free 
from the rights of any tenant, and the lord 
regrants the land to be held by copy of court 
roll. Elt. Copyh. 55; Co. Copyh. $ 34. See 
Demise; Extinguishment. 


* The English Conveyancing Act, 1881, (J 49,) of the act As mentioned in \ 2 , supra, the 
declares that the use of the word “grant" is not word was not necessary even before this enact- 
necessary in order to convey tenements or here- ment. The operative word used in the statutory 
ditaments, corporeal or incorporeal, in convey- forms given in the act is “ convey.” 
ances made before or after the commencement 
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2 4. By the crown, or government.— 

“Grant” is the term commonly applied to 
rights created or transferred by the crown, 
or government, e. g. grants of pensions, 
patents, charters, franchises. Chit. Prerog. 
384. 

2 5. Probate and administration— 
General. —A grant of probate or letters 
of administration is made when probate 
or administration is issued from the proper 
court. A grant is said to be general when 
it is unrestricted, and limited when it is 
confined to a part of the deceased’s prop¬ 
erty, or to a period of time, or to a particu¬ 
lar object. Browne Prob. Pr. 214 et seq . 

2 6. Limited. —Where a married woman 
has made a will under a power, or dispos¬ 
ing of her separate estate, the court will 
grant probate limited to the particular 
property. Id. 216. 

2 7. De bonis non. —If an executor or 
administrator dies or becomes incapable 
to act before he has administered the es¬ 
tate, the court will appoint a new repre¬ 
sentative by granting probate or letters of 
administration de bonis non [administratis ], 
“ of the goods not administered,” so that 
the new representative may complete the 
administration. Probate de bonis non is 
only granted (in England) where the de¬ 
ceased executor has specially appointed a 
person to be executor of the original testa¬ 
tor’s will, and not of his own. Id . 217. 

Grants limited in time. 

2 8. Durante viduitate, minoritate, 
&c.—The commonest instances are grants 
of probate limited to the life or widow¬ 
hood of the executor or executrix (Coote 
Pro. Pr. 41 et seq .); grants of administra¬ 
tion—(1) “till a will be found,” where the 
will has been lost since the death of the 
testator; (2) durante minoritate , absentia 
or dementia , “during the minority,” “ab¬ 
sence” or “insanity” of the executor or 
person entitled to a general grant of 
administration, hence sometimes called 
“grants for the use and benefit's haben- 
tium ,” i . e , for the benefit of persons “ hav¬ 
ing a right” to a grant (Id. 107, 116.) An 
administrator durante minore xtate , (and, 
semble , every other administrator for a 
limited period,) has all the powers of an 
ordinary administrator. (In re Cope, 16 
Ch. D. 49; see Guardian, 2 13;) (3) pen -1 


dente lite , where a suit touching the validity 
of the will of the deceased is pending. 
Browne Prob. Pr. 224. 

2 9. Cessate. —When the time of a lim¬ 
ited grant has expired, the person entitled 
may apply for a general and regular grant, 
this is called a supplemental or cessate 
grant. Id. 242. 

Grants limited to a particular object 

2 10. The commonest instances are—(1) 
grants of administration ad litem , limited 
to the purpose of commencing, carrying 
on, or defending proceedings, involving a 
certain part of the deceased’s estate; (2) 
grants of administration ad colligenda bona 
[defuncti], “to collect the goods [of the 
deceased],” where the estate is of a per¬ 
ishable or precarious nature, and regu¬ 
lar probate or administration cannot be 
granted at once; (3) grants cxterorum 
[i bonorum ], “of the rest [of the goods],” 
where a grant limited to part of the estate, 
or to a particular purpose, has already 
been granted: thus, where probate is 
granted of the will of a married woman, 
disposing of her separate property, (supra f 
2 6,) the husband is entitled to a grant 
cxterorum , i. e. to letters of administration 
of all her goods, except what she had 
power to dispose of by will. 

2 11. “ Save and except A grant 
“save and except” is the reverse of a 
cxterorum grant. Thus, in the foregoing 
example, if the grant were made to the 
husband first, it would be a grant of ad¬ 
ministration to all his wife’s goods and 
chattels, “save and except” such as she 
had power to dispose of, and had disposed 
of. Browne Prob. Pr. 237 et seq.; Coote 
Pro. Pr. 135 et seq. 

Grant, (defined). 5 Mass. 438, 471 ; 8 Johns. 
(N. Y.) 385; 16 N. Y. 71, 75; 42 Wis. 532, 536; 

1 Chit. Gen. Pr. 310. 

-(how construed). 7 Pick. (Mass.) 344, 

461; 8 Johns. (N. Y.) 495. 

-(by government). 1 Black (U. S.) 

358; 6 Cranch (U. 8.) 87, 135; 7 Id. 164; 10 
Pet. (U. S.) 334, 731; 9 Pick. (Mass.) 520. 

-(does not imply a warranty). 1 Cro. 

809. . 

- (not equivalent to bargain, sell, 

assign, transfer and set over”). 15 East 530, 
538 

-(presumption of). 19 Wend. (N. Y.) 

J-(to enter On lands, distinguished from 

“license”)* 3 Duer (N. Y.) 255, 258. 
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Grant, (treat v of cession is). 9 Pet. (U. S.) 

:n. 

- (wlu\t will pass under). 43 Cal. 502. 

- (what words in a deed will operate as). 

5 T. R 124. 

- (in a deed). 5 Co. 16, 17; Freem. 

414 ; 2 Saund. 97 ; 1 Yes. Sr. 101; 3 Wils. 25, 28. 

- (in a lease 1. 5 Serg. & R. (Pa.) 421, 

424; 5 Barn. Oc Aid. 322, 326. 

- (in a will). 3 Atk. 731, 735. 

- (in treaty between United States and 

Spain). S Pet. (U. S.) 436, 450; 12 Id. 410. 

Grant and convey, (implies a warranty). 
2 Atk. 22S. 

Grant and demise, (are words of implied 
covenant). 2 Bouv. Inst. 402; Amb. 247, 250; 
Cro. Jac. 73. 

- (in a lease). 8 Cow. (N. Y.) 36; 7 

Johns. (N. Y.) 259 n .; 4 Wend. (N. Y.) 502. 
Grant and enfeoff, (in a deed). 16 Serg. 

6 R. (Pa.) 98. 

Grant and make over, (in a deed). 3 
Johns. (N. Y.) 484. 

Grant and release, (in a deed). 3 Mod. 
296, 301. 

GRANT, BARGAIN, AND SELL. 

—Operative words in conveyances of real 
estate. See Bargain and Sale, § 2. 

Grant, bargain, and sell, (as having force 
of general warranty). 4 Dali. (U. S.) 440. 

-(do not imply a warranty of title). s 4 

Wheel. Am. C. L. 52. 

- i in an agreement). 1 Yeates (Pa.) 

398; 4 Yeates (Pa.) 295. 

-(in a deed). 21 Ill. 220 ; 32 Id. 348 ; 

6 Pick. (Mass.) 499; 34 Mo. 390; 60 Id. 138; 1 
Morph. (N. C.) 343; 4 Oreg. 235 ; 2 Binn. (Pa.) 
95; 3 Pa. 313; 1 Rawde (Pa.) 377 ; 11 Serg. & 
R. (Pa.) 109; 2 Bouv. Inst. 401; 3 Wheel. Am. 
C. L. 382. 

-(in a statute). 2 Ala. 535; 5 Id. 586 ; 

12 Id. 159; 19 Ill. 235. 

Grant, bargain, sell, alien, and con¬ 
firm, (in a deed ). 2 Cai. (N. Y.) 188, 195. 

Grant, bargain, sell, and convey, (in a 
deed). 25 Cal. 175. 

Grant, covenant, and agree, (sufficient to 
make a lease for years). Cro. Jac. 91. 

Grant, or demise, (in a lease). 1 Chit. 
Gen. Pr. 344. 

Grant, parol, (of land). 3 Watts (Pa.) 37. 

GRANT TO USES.—The common grant 
with uses superadded, which has become the 
favorite mode of transferring realty in England. 
*— W tear ton. 

Granted and demised, (in a lease). 9 Yes 
330. 

Granted and to freight let, (in a char¬ 
ter party). 2 Brod. & B. 410, 428. 

Granted, bargained, and sold, (in an 
agreement). 1 Halst. (N. J.) 222. 

GRANTEE. -He to whom any grant 

is made. 

Grantee, (as synonymous with “purchaser 
of the estate”). 1 Cow. (N. Y.) 501, 509. 


Grantee of patent, (defined). 4 Blatchf. 

(U. S.) 211. 

GRANTOR.—He by whom a grant is 
made. 

Grantor, (in a statute, construed to mean 
“ grantee ”). 2 Ala. 535. 

Grantor9, (in a deed). 5 Cush. (Mass.) 359, 
365. 

GR ANTZ.—Grand ees.— Jicob . 

GRASS-HEARTH.—The feudal service 
of turning up the earth with a plow.— Kenn . 
Par. Ant. 496. 

GRASSON, or GRASSUM.—A fine 
paid upon the the transfer of a copyhold estate. 

GRATIFICATION.—A reward given 
voluntarily for some service or benefit ren¬ 
dered without being requested so to do, 
either expressly or bv implication.— Bou - 
vier. 

GRATIS.—Without fee, or reward. 

GRATIS DICTUM.—A voluntary state¬ 
ment. 

GRATUITOUS BAILMENT.— 

Bailment, \ 2. 

GRATUITOUS DEEDS.—Instru¬ 
ments made without binding considera¬ 
tion. 

GRAVA.—A little wood or grove. Co. 
Litt. 4 b. 

GRAVAMEN.—The substantial griev¬ 
ance or complaint upon which the action 
is founded. 

GRAVARE ET GRAVATIO.—An 

accusation or impeachment. Leg. Ethel, c. 19. 

GRAVE.—The place of interment of a 
dead body. As to the offence of violating 
a grave, see Corpse; Dead Body. 

Gravel and clay pits, (in a statute). 126 
Mass. 177, 182. 

Great bodily injury, (assault with intent 
to do). 9 N. W. Rep. 362. 

Great care, (defined). 8 Barb. (N. Y.) 368, 
379; 6 Duer (N. Y.) 633; 20 N. Y. 65 ; 31 Pa. 
St. 512. 

GREAT CATTLE.—All manner of beasta 
except sheep and yearlings. 2 Rolle 173. 

GREAT CHARTER. — Magna Charta 

( q . v.) 

Great-grandchildren, (in a will). 1 Cox 
Ch. 248 ; 8 Com. Dig. 428. 

Great oaks, growing and beix r, (in a 
lease). 3 Dyer 374 b. 
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GREAT SEAL.— 

\ 1. By the Act of Union of England and 
Scotland, (5 Anne c. 8, art. 24,) it is provided 
that there be one Great Seal for the United 
Kingdom, to be used for sealing writs to elect 
and summon the parliament, and for sealing all 
treaties with foreign States, and all public acts, 
instruments and orders of State which concern 
the whole United Kingdom, and in all other 
matters relating to England, as the Great Seal 
of England was then used. 

$ 2. The Great Seal is affixed to documents in 
pursuance of a warrant ( q. v.) See Great Seal 
Acts, 1851 and 1880, and the Crown Office Act, 
1877. 

$ 3. The office of Lord Chancellor is created 
by delivery of the Great Seal. See Chan¬ 
cellor, \ 3. 

\ 4. The Great Seal Patent Office is the office 
in which charters, grants of office, pensions and 
annuities, licenses of denization, licenses for 
theatres, and certain other licenses are prepared 
and issued. Letters-patent for inventions were 
also formerly issued from this office, but they 
are now issued by the commissioners of patents. 
Rep. Comm. Fees 8, 25. By Stat. 37 and 38 
Viet. c. 81, power is given to abolish the office 
of clerk of the patents. See, also , Great Seal 
Act, 1880, \ 5. See Crown Office in Chan¬ 
cery; Seal. 

GREAT TITHES.—These are so called to 
distinguish them from tithes often granted by the 
oame of small tithes to a vicar. It is difficult to 
define them with certainty. Thus much, how- 
ever, is clear, that of the three kinds of tithes— 
mixed, personal, and predial—the two former 
are small tithes; and of the latter, it seems that 
tithes of corn, hay, wood, and of other herbs 
which are sown in large quantities, such as 
flax, hemp, &c., are great tithes. See Bac. Abr. 
Tythes; Com. Dig. Dismes (G); 2 Steph. Com. 
(7 edit.) 726. 

Greater number, elected by the, (in a 
declaration). 2 Dyer 113 b. 

Greater part of them in interest, (in 
a statute). 119 Mass. 583. 

Greater part of those so congregated, 
(equivalent to a majority of the voices of those 
assembled.) 1 Barn. & C. 492, 499. 

GREE.—Satisfaction for an offence com¬ 
mitted or injury done.— Cowell. 

GREEN CLOTH.—In England, the 
counting-house of the king’s household was 
commonly called the “ Green Cloth,” in respect 
of the green cloth upon the table whereat the 
lord steward, the treasurer of the king’s house, 
and other inferior officers sat: (1) for daily 
taking the accounts for all expenses of the house¬ 
hold ; (2) for making provisions for the house¬ 
hold, according to the laws and statutes of the 
realm; (3) for making of payments for the 
same; (4) for the good government of the king’s 
servants; (5) for payment of the wages of the 
king’s servants. The officers of the counting- 
house never held plea of anything. (4 Inst. 
'51.)— W harton. 


Green grain in the ground, (in a con¬ 
tract for the sale of land). Sax. (N. J.) 563. 

GREEN SILVER. —A feudal custom in 
the manor of Writtel, in Essex, where every 
tenant whose front door opens to Greenlmrv 
shall pay a half-penny yearly to the lord, by life 
name of green silver or rent.— Cowell . 

GREEN WAX. —Estreats delivered to a 
sheriff out of the exchequer, under the seal of 
the court, which was impressed upon green wax. 
to be levied. Stat. 7 Hen. IV. c. 3. 

Greenbacks, (defined). 61 Ala. 282; 23 
Ind. 21, 23. 

GREENHEW, or GREENHUE.—Vert 
in forests, &c. Manw. 2, c. vi. n. 5. 

GREGORIAN CODE.— See Codex Gre- 

GORIANUS. 

GREGORIAN EPOCH. —The time from 
which the Gregorian calendar or computation 
dates, i. e. from the year 1582. 

GREMIUM. —Bosom. A term anciently 
used (cle gremio mittere) to denote a person sent 
by an ecclesiastical corporation or body. A latere 
mittere , to send from his side, was one sent by an 
individual; as, a legate sent by the pope .—Jhi 
Cange; Spel. Gloss. 

GRESSTJME.— See Grasson. 

GRETNA GREEN MARRIAGE.— 

A marriage celebrated at Gretna, in Dumfries 
(bordering on the county of Carlisle), in Scot¬ 
land. By the law of Scotland, a valid marriage 
may be contracted by consent alone, without any 
other formality. When the Marriage Act, 26 
Geo. II. c. 33, rendered the publication of banns 
(or a license) necessary, in England, it became 
usual for persons who wished to marry clandes¬ 
tinely, to go to Gretna Green, the nearest part 
of Scotland, and marry according to the Scotch 
law; so a sort of chapel was built at Gretna 
Green, in which the English marriage service 
was performed by the village blacksmith. But 
by 19 and 20 Viet. c. 96, § 1, after 31st Decem¬ 
ber, 1856, no marriage contracted in Scotland by 
declaration, acknowledgment, or ceremony is 
valid, unless one of the parties had, at the date 
thereof, his or her usual place of residence there, 
or had lived in Scotland for twenty-one days 
next preceding 6uch marriage, any law, custom, 
or usage to the contrary notwithstanding. 

W harton. 

G R E V A. —Sand or beach; sea-shore.— 
Cowell. 

GREVE. —A word of power or authority.— 
Cowell. 

GRIEVED.—Aggrieved (q. v.) 

GRIEVOUS BODILY HARM.—Sea 

Malicious Injuries to the Person. 
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Grievous rodtly harm, (wliat is). 1 Russ. 
A Ky. 362. 

-(in a statute). Holt 469. 

Grindstone, [in a declaration). 12 Gray 
^ Mass. ) o i o. 

GRITH.—Peace; protection.— Termes de la 
Ley. 

GRITHBRECHB.—Breach of the peace. 

— Courll. 

GRITHSTOLE.—A place of sanctuary.— 

Cowell 

GRONNA.—A deep pit or place where 
curls are dug to burn. Hoved. 438. 

GROOM OF THE STOLE.—An officer 
of the royal household, who has charge of the 
kings wardrobe. 

GROOM PORTER.—Formerly an officer 
belonging to the royal household.— Jacob. 

GROSS.—Absolute; entire. A thing 
in gross exists in its own right, and not as 
an appendage to another thing. See In 
Gross. 

GROSS AVERAGE. — General 

Average ( q . v.) 

GROSS NEGLIGENCE.—The want 
of slight diligence. (Story Bailm. § 17.) 
The omission of that care which even 
inattentive and thoughtless men never 
fail to take of their own property. (20 
How. (U. S.) 367.) Carelessness in situa¬ 
tions or places where accidents are liable 
to happen. See Negligence. 

Gross negligence, (defined). 23 Conn. 437, 
443; 4 Bush (Ky.) 509; 59 Me. 430, 437: 45. 
Mo. 22; 3 Hurlst. & C. 337. 

-(what is). 32 Vt. 652. 

-(what is not). 45 Mo. 84, 88. 

-(distinguished from “ fraud ”). 3 Mete. 

(Ky.) 385. 

- (distinguished from “wilful negli¬ 
gence”). 11 Bush (Ky.) 382. 

- (equivalent to “negligence”). 11 

Mees. & W. 113, 115. 

-(in fire insurance policy). 73 Ill. 230. 

Gross or wanton and cruel neglect, 

(what is not, as a cause for divorce). 104 Mass 
195. 

Gross sum, (defined). 16 Wend. (N. Y.) 262. 

GROSS WEIGHT.—The whole 
weight of goods and merchandise, includ¬ 
ing the dust and dross, and also the chest 
or bag, <fec., upon which tare and tret are 
allowed. 

GROSSE BOIS. —Timber.— Cowell. 


GROSSMENT ENCEINTE. — Preg¬ 
nancy in its later stages. 

GROSSOME.—A fine paid for a lease. 
Plowd. 270. 

GROTIUS. —Hugo De Groot, com¬ 
monly called “Grotius/ 1 was born at Delft, 
on the 10th April, 1583, and died in 
i Rostock, the 28th August, 1645. He wrote 
i Mare Liberum and De Jure Belli et Pacis, 
two important works on international law; 
and various smaller works. Holtz. Encycl. 

Ground, (in a statute). 9 Gray (Mass.) 451, 
491. 

- (synonymous with “ land ”). 76 Pa. 

St. 376. 

GROUND ANNUAL.—In the Scotch 
law, a ground rent. 

Ground of action, (in a statute). 24 Conn. 
33, 39. 

GROUND RENT. —A periodical pay¬ 
ment for the privilege of building on 
another’s land. See Rent. 

Ground rent, (defined). 1 Meriv. 26. 

-(is a rent service). 1 Whart. (Pa.) 

337. 

--- (what is sufficient to raise presumption 

that it has been released). 1 Whart. (Pa.) 229. 

Ground rent deed, (defined). 2 Whart. 
(Pa.) 209. 

Ground rents, (in a will). 1 Bro. Ch. 76; 
Str. 1020. 

GROUND WRIT.—By the English Com¬ 
mon Law Procedure Act, 1852, c. 121, “It shall 
not be necessary to issue any writ directed to the 
sheriff of the county in which the venue is laid, 
but writs of execution may issue at once into any 
county, and be directed to and executed by, the 
sheriff of any county, whether a county palatine 
or not, without reference to the county in. which 
the venue is laid, and without any suggestion of 
the issuing of a prior writ into such county.” 
Before this enactment, a ca. sa. or fi. fa. could 
not be issued into a county different from that in 
which the venue in the action was laid, without 
first issuing a writ called a “ ground writ ” into 
the latter county, and then another writ, which, 
was called a “ testatum writ,” into the former. 
The above enactment abolished this useless pro¬ 
cess.— Wharton. 

GROUND A GE.—A custom or tribute paid 
for the standing of shipping in port.— Jacob. 

GROWING CROPS are, in most 
cases, part of the land, and therefore, if 
A. conveys or devises land to B., the crops 
pass with it and belong to B. If, however, 
the owner dies intestate, the crops go to his 
administrators, and not to his heir-at-law. 
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because they are mainly the result of 
labor incurred at the expense of his per¬ 
sonal estate. (Wms. Pers. Prop. 19.) 
Tenants for limited terms are sometimes 
entitled to reap crops which have been 
sown by them, when their estate has de¬ 
termined before the crop is ripe. ( See 
Away-going Crop; Emblements.) Sev¬ 
ered crops are personal estate, and, in the 
case of hay or corn, may be distrained on 
for rent. (8 Steph. Com. 250.) Growing 
crops are liable to be taken in execution 
under a ft . /a., subject to the landlord’s 
right of distress. 3 Steph. Com. 584. See 
Timber. 

g 2. Bills of Sale. —In England, an 
assignment or charge of growing crops 
does not require registration under the 
Bills of Sale Act ( q . v.), if by the same 
instrument any freehold or leasehold inter¬ 
est in the land is conveyed or assigned to 
the same person. Bills of Sale Act, 1878, 

17- 

Growing due, (in an assignment). 4 Rawle 
(Pa.) 307, 313. 

- (not synonymous with “owing,” or 

“due”). 8T. R. 49. 

Growing potatoes, (sale of, is not sale of 
lands or interest therein). 8 Dowl. & Ry. 611; 
4 Mees. & W. 343. 

GROWTH HALFPENNY. — A rate 
paid in some places for the tithe of every fat 
beast, ox, or other unfruitful cattle. Clayt. 92. 

GRUARII.—The principal officers of a 
forest. 

GUADIA.—A pledge; a custom.— Spel. 

Gloss.; Calv . Lex. 

GUAGE.—The measure of width of a rail¬ 
way, fixed, with some exceptions, at 4 feet 
inches in Great Britain and America, and 5 feet 
3 inches in Ireland. 

GUARANTEE. —He to whom a guar¬ 
anty is made. See Guaranty. 

Guarantied dividends, (meaning of). 8 
R. I. 310, 333; 5 Am. Rep. 575. 

GUARANTOR. —He who makes a 

guaranty. 

Guarantor, (distinguished from “surety”). 
32Ind. 11. 

- (of note, distinguished from “in¬ 
dorser”). 2 Hill (N. Y.) 189. 

GUARANTY.— 

2 1. A guarantie, or guaranty, ia a col¬ 
lateral promise to answer for the debt, 


default or miscarriage of another, as dis¬ 
tinguished from an original and direct 
contract for the promisor’s own act. 
(Chit. Cont. 470; Cf. 29 Car. 2, c. 3, g 4; 
Sm. Merc. Law 460; 24 Pick. (Mass.) 252.) 
It is, therefore, of the essence of a guar¬ 
anty that there should be some one liable 
as principal; consequently, where one 
person agrees to become responsible for 
another, but no valid claim ever arises 
against the latter, no contract of guaranty 
exists. Chit. Cont. 470. 

g 2. The person who binds himself by 
the guaranty is called the guarantor or 
the surety, the person to whom it is made 
the guarantee, and the person for whom it 
is made is called the principal. Thus, if 
A. agrees to supply goods to B., in consid¬ 
eration of C.’s promise to pay him for 
them if B. fails to do so, this is a contract 
of guaranty by C.,who is the guarautor or 
surety, A. being the guarantee and B. the 
principal. 

g 3. Under the various statutes of frauds, 
every guaranty must be in writing and 
signed by the party to be charged, but the 
consideration need not, as a general rule, 
be stated. 

g 4. Continuing*. —A continuing guar¬ 
anty is one which continues in force until 
recalled by the guarantor, as opposed to a 
guaranty applying only to a particular act, 
sum or transaction ; thus, a guaranty “ for 
any goods which A. may supply B. with, 
to the amount of $100,” is a continuing 
guaranty, and is, therefore, not discharged 
by one transaction, i. e. by a supply of 
goods to the amount stated and a pay¬ 
ment for them. Chit. Cont. 490; Sm. 
Merc. Law 470. As to the important dis¬ 
tinction between a guaranty for part of a 
debt and a guaranty for the whole of a 
debt with a limitation on the amount for 
which the surety is to be liable, see Ellis v . 
Emmanuel, 1 Ex. D. 157. 

g 5. It is sometimes a question whether 
a continuing guaranty can be determined 
by the guarantor or not. In the instance 
above given (g 4), there seems to be no 
doubt that the guarantor could withdraw 
the guaranty at any time by notifying A. 
that he would not be liable for any goods 


supplied to B. after that date. Such a 
guaranty would also probably be deter 
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mined ipso facia by the guarantor’s death. 
But if the arrangement is of such a nature 
that the person to whom the guaranty is 
given cannot put a stop to future transac¬ 
tions. then the guaranty is not determin¬ 
able by the guarantor, or on his death. 
Lloyds t\ Harper, 16 Ch. D. 290, 

2 6. A representation in the nature of a 
guaranty, is where A. makes a wilfully 
false representation to B. as to the credit 
or solvency of C., whereby B. is induced to 
trust C. (Sm. Merc. Law 477.) It gives 
B. a right of action for damages against A., 
if B. trusts C. and thereby loses money. 

Guaranty, (defined). 10 Pet. (U. S.) 432, 
493; 3 Kent Com. 121; Fell Mer. Guar. 1; 
Story Prom. N. 2 457; 1 Chit. Gen. Pr. 126. 

-(what constitutes). 7 Cranch (U. S.) 

89; 1 Hill (N. Y.) 256; 8 Johns. (N. Y.) 29, 
39; 15 Wend. (N. Y.) 330. 

- (what is not). 13 Mass. 158; 1 Man. 

6 Sel. 557. 

-(consideration for). 8 Dowl. & Ry. 62. 

-(equivalent to “promise”). 107 Mass. 

449, 452. 

-(for the payment of land). 1 Dev. 

(N. C.) 372. 

-— (in a letter of credit). 2 Campb, 436. 

- (of a bond). 3 Pa. 18. 

-(of a promissory note). 7 Mass. 233; 

Ohio Cond. Rep. 436; 1 Pa. St. 501; 2 Wheel. 
Am. C. L. 205. 

Guaranty, continuing, (what is) 7 Pet. 
(U. S.) 114; 2 Hall (N. Y.) 197. 

Guaranty, I, (in an agreement). 1 Campb. 
242. 

- (in a contract). 27 Conn. 31. 

-(in a letter). 4 Har. & J. (Md.) 322 ; 

7 Id. 457. 

-(in an order). 2 Gill & J. (Md.) 302. 

- (in a will). 2 Russ. 452. 

- (indorsed on a promissory note). 7 

Conn. 523; 2 Greenl. (Me.) 261; 7 Mass. 479; 
12 Id. 14; 8 Pick. (Mass.) 423; 1 Hill (S. C.) 
56; 4 Yerg. (Tenn.) 194. 

Guaranty, I hereby, (an account). 2 Brod 
& B. 211. 

Guaranty, I will, (in a contract). 24 Pick. 
(Mass.) 250. 

- (in a letter of credit). 9 Wis. 316. 

Guaranty the collection, (equivalent to 
guaranty that note is collectible by due course 
of law). 1 Wend. (N. Y.) 457. 

GUARD AGE.— A state of wardship. 

GUARDIAN.—A guardian is a person 
having the right and duty of protecting 
the person, property, or rights of some one 
who is supposed to be incapable of man¬ 
aging hie own affairs; such as an infant or 
a lunatic. They are of two kinds: Guard¬ 
ians of the person or property, and Guard¬ 
ians ad litem. See Guardians of the Poor. 


% 1. GuardianB of person or prop¬ 
erty.— Guardians of the person or prop¬ 
erty of infants are of five kinds, namely; 
By the common law; by statute; by cus¬ 
tom ; guardians by nature in the modern 
sense; and by judicial appointment. 

2 2. Guardians by the common law were 
formerly of five kinds, viz.: Guardian in 
chivalry; guardian by nature (in the tech¬ 
nical sense); guardian in socage; guardian 
by nurture; and guardian by election. 
The first two are completely obsolete; the 
last three practically so. Guardians in 
chivalry and in socage are sometimes 
called “guardians by tenure.” 

2 3. Guardian in chivalry. —Before ten¬ 
ure by knight’s service was abolished, one of its 
incidents was guardianship or wardship in chiv¬ 
alry, “ for when such tenant dyeth, and his heire 
male be within the age of twenty-one yeares, the 
lord shall have the land holden of him untill 
the age of the heire of twenty-one yeares. . . . 
And also, if such heire be not married at the 
time of the death of his ancestor, then the lord 
shall have the wardship and marriage of him ” 
(Litt. 2 103), i. e . the wardship of the heir’s per 
son as well as of the land. 

2 4. While the lord had the wardship he was 
said to be “guardian in right.” If he assigned 
the wardship of the land or person of the heir, 
qt both, to another person, the grantee was 
called “guardian in fact,” or “guardian in deed.” 
Id. I 116. 

2 5. Guardian by nature.— But if land 
held by knight’s service descended to an eldest 
son under age during the lifetime of his father, 
“ in this case the lord shall have the wardship 
of the laud but not of the bodie of the heire 
because none shall be in ward of his bodie to 
any lord, living [i. e. during the life of] his 
father.” (Id. 2 114.) This guardianship of the 
father was called “guardianship by nature,” in 
the proper sense of the phrase, and it applied 
only to the custody of an heir apparent. (Co. 
Litt. 84 b, 88 b, and Hargrave’s note (12); 3 Co. 
37 b.) In the United States, the father, or in 
case of his death, the mother of an infant is 
still called its “guardian by nature.” See infra, 

3 li. 

2 6. Guardian in socage. —According to 
the old law, if land or any other tenement held 
in socage descended to an heir under the age of 
fourteen, the next of blood to whom the inherit¬ 
ance could not descend had the wardship of the 
land and of the heir until he attained fourteen, 
(or, in the case of gavelkind land, fifteen,) when 
he could enter and oust the guardian and occupy 
the land himself. (Litt. 2 123 ; Co. Litt. 87 b; 

2 Steph. Com. 310.) If the next of blood was 
himself an infant in wardship, his guardian 
became guardian of the new heir, and was then 
called guardian per cause de gard. (Co. Litt. 88 b, 
n. (3.)) During the wardship the guardian could 
grant leases for a term ceasing on the ward 
attaining fourteen. (1 Bl. Com. 461, n. (5.)) This 
was called a “guardianship in socage,” and, 
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though in theory it may still exist, it is in prac¬ 
tice obsolete. (See 4 Byth. Cony. 226.) Where 
a child has a testamentary guardian (infray \ 9,) 
the guardian in socage has no authority. 

2 7. Guardian by nurture —Guardian- 
ihip by nurture, in England, only occurs where 
the infant is without any other guardian, and 
none can have it except the lather or mother. 
It extends no further than the custody and gov¬ 
ernment of the infant’s person, and determines 
at fourteen in the case both of males and females. 
(Hargrave’s note (13) to Co. Litt. 88 b. See 
another sense of the term given in Shepp. Abr. 
v. Gard.) This sort of guardianship is unknown 
in the United States, being merged into guard¬ 
ianship by nature. 

2 8. Guardian by election.— Guard¬ 
ianship by election is where an infant him¬ 
self chooses a guardian, which he can only 
do when he would otherwise be wholly 
without one. This may happen (in Eng¬ 
land) either before fourteen, when the in¬ 
fant has no guardian by tenure and the 
father is dead without having appointed a 
guardian, and there is no mother, or (both 
in England and America, subject in the 
the latter country to the approval of a 
court of equity,) after fourteen when the 
infant has been in wardship by socage, 
which terminates on his attaining four¬ 
teen. (Co. Litt. 87 h; Hargrave’s note (16) 
to 88 b; 1 Bl. Com. 862, n . (12), where it is 
said that the office of a guardian by elec¬ 
tion seems not to extend beyond giving 
the consent to marriage required by the 
Marriage Act.) As to guardians by elec¬ 
tion in English probate practice, see infra , 
2 13. 

2 9. Guardians by statute, or testa¬ 
mentary guardians. —The Stat. 12 Car. 
2, c. 24, enacts that any father may, by 
deed or will, from time to time dispose of 
the custody and tuition of his children 
during their minority, or any less time, to 
any person or persons other than popish 
recusants, and that such disposition shall 
be good against all persons claiming the 
custody of any such child as guardian in 
socage, or otherwise, and that the guardian 
so appointed shall take into his custody 
and management the property of the in¬ 
fant for his benefit. A guardian appointed 
in England under this statute, or in the 
United States under similar State statutes 
founded thereon, is called a guardian by 
statute, or testamentary guardian. See 2 
White & T. Lead. Cas. 613; notes to Eyre 
v. Countess of SI aftsbury, 2 P. Wms. 103; 


Snell Eq. 322; Wats. Comp. Eq. 294. Tue 
Stat. 4 and 5 Ph. & M. c. 8, was passed to 
prevent the taking away or marrying of 
any damsel under the age of sixteen years 
from the custody of her father or mother, 
c of any person to whom the father by 
deed or will had assigned her custody. 
Prom these provisions, it was held that 
the act had impliedly created a power for 
the father to assign a guardian to his 
daughters, and that during his life, he, or 
after his death and in the absence of an 
appointment by him, the mother, was their 
guardian by nature. Ratcliff’s Case, 3 Co. 
37; Co. Litt. 88b, and Hargrave’s note (14). 
The 4 and 5 Ph. & M, was repealed by 9 
Geo. IV. c. 31. 

2 10. Guardian by custom.—Guardian¬ 
ship by custom is said to occur in the city of 
London and various other cities and boroughs in 
England, where the mayor anu aldermen have 
the guardianship of orphans; (this seems to have 
originally been in respect of burgage tenements 
held by the orphans; see Elt. Copyh. 158;) in 
the county of Kent, when a tenant in gavel kind 
dies leaving his heir or heirs under lilteen ; and 
in certain manors, where the lord has the power 
of naming or is himself the guardian of an infant 
copyholder. (See 1 Bl. Com. 462 and notes; Co. 
Litt. 88 b, and Hargrave’s note (16), and the au¬ 
thorities cited in both works; Elt. Copyh. 157 ; 
Elt. Tenures of Kent 79.) But these kinds oi 
guardianship are rare. 

2 11. Guardianship by nature, in its 
modern sense, is a term of somewhat un¬ 
certain scope, but the meaning intended 
to be conveyed by it seems to be that 
where a child has some property or rights 
in respect of which it requires to be repre¬ 
sented, then its father, i 1 it has one, is its 
guardian by nature, and if it has no hither 
or other guardian, then its mother is its 
guardian by nature. So a mother is called 
the natural guardian of her illegitimate 
children, apparently because the full legal 
relation of parent and child is not recog¬ 
nized in the case of illegitimate childien. 
(1 Bl. Com. 461 and note; Wats. Comp. 
Eq.; Co. Litt. 88b, n. (12) ; R eg.v. Howes. 
30 L. J. M. C. 47, where it was decided that 
the guardianship (for some purposes) lasts 
until the age of sixteen years; Mallinson 
u M., L. R. 1 P. & D. 221; In re Marquis 
of Salisbury, 2 Ch. D. 29, where it was held 
that the word “guardian” in 2 1 of the act 
36 and 37 Viet. c. 50, includes guardian by 
nature in the sense of the father, so as to 
enable him to bind his infant son by join 
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ing in a conveyance on his behalf.) Some 
writers, however, use the term “guardian¬ 
ship by nature ” to express the ordinary 
relation of parent and child, but this is 
unnecessary and confusing. 

I 12. Guardian by judicial appoint¬ 
ment. — In America, courts of equitable 
jurisdiction, and in England the Chancery 
Division of the High Court, in the exercise 
of their general jurisdiction over infants, 
will appoint a suitable guardian to an 
infant, where there is no testamentary 
guardian or guardian in socage, or where 
the father or guardian is unfit to have 
charge of the child. Such a guardian 
can, in England, take no steps as to the 
person or property of the infant without 
the direction of the court. (Wats. Comp. 
Eq. 295; 2 White & T. Lead. Cas. 613; 
Snell Eq. 322; Hargrave's note (16) to Co. 
Litt. 88b ; 1 Bl. Com. 463 and note. As to 
guardians appointed by the old ecclesias¬ 
tical courts, see Hargrave's note (16) to 
Co. Litt. 8Sb.) But in America, he need 
not, as a rule, apply to the court except 
when he desires to sell or mortgage the 
ward's land, or invest the ward's money 
in real estate. 

\ 13. Guardian of minor adminis¬ 
trator. —In probate practice, where a 
person who would otherwise be entitled 
to a grant of probate or administration is 
under age and has no testamentary or 
judicial guardian, a curator or guardian is 
appointed for the purpose of taking out 
letters of administration for his use and 
benefit during his minority. In England, 
if he is above the age of seven, but under 
twenty-one, he is styled a minor, and has 
the privilege of electing any one of his 
next of kin to be his guardian, which he 
does by signing and filing an instrument 
to that effect; if he is under seven, he is 
styled an infant, and is considered incom¬ 
petent to elect a guardian; one of his next 
of kin is therefore appointed guardian for 
him by the court. Coote Prob. Pr. 130. 
See Grant, \ 8. 

Guardian, (defined). Reeve Dom. Eel. 311. 

-(rights of father as). 7 Cow. (N. Y.) 

36; 15 Wend. (N. Y.) 631; 19 Id. 16. 

-(mother, when entitled to act as). 33 

Conn. 321, 327; Coxe (N. J.) 397. 

- (settlement of the accounts of) 4 

Port. (Ala.) 390. 


GUARDIAN AD LITEM.— 

§1. A guardian ad litem is a person ap¬ 
pointed by a court to prosecute or defend 
an action or other proceeding on behalf 
of an infant, or lunatic, or idiot, who is 
plaintiff, defendant, or respondent to a 
proceeding in the court. (Dan. Cli. Pr. 
146,158; Smith Ac. 371; Pope Lun. 308; 
Co. Litt. 135b. It is said Unit the crown 
may by letters-patent appoint a guardian 
to prosecute or defend for an infant in 
suits generally. Co. Litt. 88b, n. (16.)) 
If no such guardian is appointed on the 
application of the infant or lunatic, when 
a defendant, the plaintiff may apply for 
the appointment of a guardian. Dan. Ch. 
Pr. 147, 160. 

\ 2. In English divorce practice, an in¬ 
fant elects his guardian ad litem , for the 
purpose of proceeding on his behalf as peti¬ 
tioner, respondent, or intervener. (Browne 
Div. 23; Divorce Rules, 1866, 105; see f 
also , the meaning given to “guardian” in 
the Summary Jurisdiction Act, 1879, \ 49.) 
In America, as a general rule, guardians 
ad litem are appointed in divorce suits in 
the same manner as in ordinary actions. 
See Next Friend. 

Guardian ad litem, (must be a real person). 
2 Cow. (N. Y.) 430. 

GUARDIAN BY APPOINTMENT 
OF COURT. —See Guardian, l 12. 

GUARDIAN BY NATURE.—Nee 

Guardian, ££ 5, 11. 

Guardian by nature, (powers of). 2 
Wend. (N. Y.) 153; Cro. Eliz. 734. 

GUARDIAN BY STATUTE.— Nee 

Guardian, § 9. 

GUARDIAN DE L’EGLISE.— 

A churchwarden.— Cowell. 

GUARDIAN DE L’ESTEMARY.— 

The warden of the stannaries or mines in Corn¬ 
wall, &c. 

GUARDIAN FOR NURTURE.— Nee 
Guardian, \ 7. 

GUARDIAN IN SOCAGE.—Nee 
Guardian, g 6. 

Guardian of any hospital, (in a statute). 
8 Ch. D. 709, 724. 

GUARDIAN OF THE PEACE.—A 
warden or conservator of the peace. 
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GUARDIAN OF THE SPIRITU¬ 
ALITIES.—An officer of a diocese to whom 
presentations may be made, and by whom insti¬ 
tutions, &c., may be given during the absence 
of a bishop from England, or during the vacancy 
of the see. Usually the archbishop is the 
guardian. See Temporalities. 

GUARDIAN OF THE TEMPOR¬ 
ALITIES.—The person to whose custody a 
vacant see or abbey was committed by the crown. 

GUARDIAN, or WARDEN OF 
THE CINQUE PORTS.—A magistrate 
who has the jurisdiction of the ports or havens, 
which are called the “ cinque ports” (g. v.) This 
office was first created in England, in imitation 
of the Roman policy, to strengthen the sea-coasts 
against enemies, <fcc. Camd. Br. 238. 

Guardians, (at common law). 4 Com. Dig. 
504. 

-(at common law and by statute). 37 

Cal. 660. 

-(at common law, by statute, and by 

custom). Co. Litt. 88 b. 

GUARDIANS OF THE POOR.— 

§ 1. By Stat. 22 Geo. III. c. 83, explained by 
Stat. 33 Geo. III. c. 35, any parish is authorized, 
by the vote of two-thirds in number and value 
of its owners or occupiers, to nominate three 
persons, from whom two justices may appoint 
one (or in some cases two) to act as guardian of 
the poor for the parish. Such guardians practi¬ 
cally act in lieu of overseers in all matters rela¬ 
tive to the relief and management of the poor, 
except the making and collection of rates. See 
Overseer. 

§ 2. By Stat. 4 and 5 Will. IV. c. 76, where 
any parishes are formed into a union with the 
. concurrence of the poor law commissioners (now 
the local government board), its affairs are ad¬ 
ministered by a board of guardians elected by 
the ratepayers and owners of property in the 
respective parishes. All justices of the peace 
acting for the district are ex officio guardians. 
And where the local government board direct 
that the poor law matters of any single parish 
shall be administered by a board of guardians, 
they are elected and constituted in the same 
manner. See Poor. 

Guardians of the poor, (powers and duties 
of). 3 Steph. Com. 47. 

GUARDIANSHIP.—The status of one 
over whose person or estate, or both, a 
guardian has been appointed. Also the 
power or authority of a guardian over hie 
ward; the relation subsisting between 
guardian and ward. 

GUARDI ANUS.—A guardian, warden or 
keeper.— Spel. Gloss. 

GUASTALD.—One who had the custody 
t>f the royal mansions. 


GUBERNATOR.—A pilot or steersman 
of a ship. 

G U E R R A—G UERR E.—War.— Spel. 
Gloss, voc. Guarra; Kelkam. 

GUERILLA PARTY. —Self-constituted 
sets of armed men, in times of war, who form 
no integrant part of the organized army, do not 
stand on the regular pay-roll of the army, or are 
not paid at all, take up arms and lay them down 
at intervals, and carry on petty war, chiefly by 
raids, extortion, destruction and massacre. Lie- 
ber, Guer. Part. 18. See Hall. Int. Law 386; 
Wools. Int. Law 299.— Bouvier. 

GUEST.—A lodger, or stranger in an 
inn.— Jacob. A traveller or wayfarer who 
puts up at an inn. (8 Co. 32.) It seems 
that a permanent boarder at an inn is not 
a guest, but see the cases referred to below. 

Guest, (defined). 2 Dali. (U. S.) 92, 93 ; 35 
Com. 183, 185. 

-(who is). 33 Cal. 557 ; 7 Cush. (Mass.) 

417, 423 ; 9 Pick. (Mass.) 280; 12 Mich. 52 ; 55 
Barb. (N. Y.) 188 ; 26 Vt. 316; Story Bailm. \ 
477. 

-(who is not). 68 Me. 489; 36 Barb. 

(N. Y.) 452. 

- (distinguished from ‘boarder’ ). 25 

Iowa 553. 

- (liability of inn-keeper for property 

of). 5 Barb. (N. Y.) 560; 8 Co. 32; Cro. Jac. 
188, 224. 

-(lien of inn-keeper on goods of). 24 

How. (N. Y.) Pr. 62. 

GUEST-TAKER. —An agistor ; one who 
took cattle in to feed in the royal forests — 
Cowell. 

GUIDAGE. — A reward for safe conduct 
through a strange land or unknown country. 
Cowell. 

GUIDON DE LA MER-A treatise on 
maritime law, written in Rouen in 1671. 

GUILD.—A company, fraternity, or corpo¬ 
ration, associated for some commercial purpose. 

GUILDHALL.—The chief hall of a city 
or borough-town, for holding courts, and for the 
meeting of the corporation in order to make 
laws for the regulation of the city or town, and 
to administer summary justice.— Wharton. 

GUILDRENTS.— See Gildrent; Gult- 
wit. 

GUILT.—In its most general sense, 
“ guilt” is imputability. In its narrower 
and more usual sense, it is the imputability 
of some offence to an accused person as 
its perpetrator. The person alleging such 
imputability has the onus probandi thrown 
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upon him; the presumption of innocence 
holding good until it is rebutted. 

GUILTY.—Having committed a crime 
or tort; the word used by ft prisoner in 
pleading to an indictment when he con¬ 
fesses the crime of which he is charged, 
and by the jury in convicting. See Plea. 

Guilty connection, (means 11 carnal con¬ 
nection”). 7 Ired. (N. C.) L. 321, 324. 

Guilty knowledge, (as an ingredient of an 
offence). 37 Midi. 4. 

Guilty of conveying away, (in a statute). 
3 Halst. (N. J.) 324. 

GUINEA.—A coin formerly issued by the 
English mint, but all these coins were called in 
in the time of Wm. IV. The word now means 
onlv the sum of £1. Is., in which denomination 
the fees of counsel are always given. 

GULE OF AUGUST—The first day of 
that month.— F. N. B. 62; Plowd . 316. 

GULES.—The heraldic name of the color 
usually called red. The word is derived from 
the Arabic word gule y a rose, and was probably 
introduced by the Crusaders. Gules is denoted 
in engravings by numerous perpendicular lines. 
Heralds who blazoned by planets and jewels 
called it “ Mars,” and “ ruby.”— TF harion . 


GTJLTWIT, or GUILT WIT.—Amend* 

for a trespass. 

GURGITES.—Wears— Jaco&. 

GUTI, or GOTTI.—Goths, Jut® or Get®, 
who left Germany and came to inhabit England 
at an early period. Leg. Edw. Conf. c. 35. 

GWABR MERCHED.—A payment or 
fine made to the lords of some manors, upon 
their tenants’ daughters marrying or committing 
incontineney.— Jacob. See Marchet. 

GWALSTOW.—A place of execution.— 
Jacob. 

GWAYF.—That which has been stolen 
and afterwards dropped in the highway for fear 
of a discovery.— Cowell. See Waif. 

GYLPUT.—The name of a court which 
was held every three weeks in the liberty or 
hundred of Pathbew in Warwick.— Jacob. 

GYLTWITE.— See Gultwit. 

GYNARCY, or GYNiECOCRACY. 

—A government by a woman ; a state in which 
women are legally capable of the supreme 
command, e. g. in Great Britain and Spain. 

GYRO VAGI.—Wandering monks. 

GYVES.—Fetters or shackles for the legs. 


H. 


HABEAS CORPORA JHRATO- 
RUM.—That you have the bodies of the 
jurors. A process which issued out of the Eng¬ 
lish Court of Common Pleas, commanding the 
sheriff to summon a jury. The practice was 
similar to the distringas from the Queen’s Bench 
and Exchequer for the same purpose. It was 
abolished by C. L. P. Act, 1852, § 104. 

HABEAS CORPUS.— 

1 1. A writ so called because it is directed 
to a person who detains another in custody 
and commands him to produce or “have 
the body ” of that person before the court, 
or the judge who grants the writ, for a 
specified purpose. 

I 2. Ad subjiciendum.— The most 
important species of habeas corpus is what 
is called, by way of distinction, the habeas 
corpus ad subjiciendum , from its command¬ 
ing the person to whom it is directed to 
produce the body of the person detained, 
with the day and cause of his caption and 


detention, ad faciendum , subjiciendum et 
recipiendum , “to do, submit to and re¬ 
ceive” whatsoever the court shall direct. 
This writ was formerly much used, in 
England, for testing the legality of impris¬ 
onment for political reasons, especially 
during the reigns of the Stuarts; and the 
evasions and abuses practiced by the 
judges (at the instance of the crown) to 
detain state prisoners in prison, gave birth 
to the Habeas Corpus Act, 31 Car. II. c. 2. 
This act in effect made the granting of a 
habeas corpus compulsory in the case of a 
person imprisoned without a legal cause 
being assigned in the warrant of committal, 
and provided for the speedy trial of per¬ 
sons imprisoned for treason or felony. The 
Stat. 56 Geo. III. c. 100, passed to render 
the writ more effectual in cases not within 
the Statute of Charles II., provided for the 
issue and return of a habeas corpus in 
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vacation as well as in term, and for exam¬ 
ining into the truth of the facts stated in 
any return to a habeas corpus * 

In American practice, this form of the 
writ (called generally habeas corpus^ without 
the additional Latin words,) is extensively 
resorted to, both in the federal and State 
courts, in cases of unlawful restraint of lib¬ 
erty, and the constitution of the United 
States provides, that “The privilege of the 
writ of habeas corpus shall not be sus¬ 
pended, unless, when in cases of rebellion 
or invasion, the public safety may require 
it. 7 ’ (Art. I. sec. 9 § 2.) Similar provisions 
will be found in the several State constitu¬ 
tions. The writ is one of right, and gen¬ 
erally issues as a matter of course, but, in 
the federal courts, it may be refused, in a 
case where the judge applied to can see, on 
the face of the application, that the ground 
relied upon is insufficient to authorize the 
discharge of the party. Section 753 of the 
U. S. Rev. Stat. provides as follows: 
“The writ of habeas corpus shall in no 
case extend to a prisoner in jail, unless 
where he is in custody under or by color 
of the authority of the United States, or 
is committed for trial before some court 
thereof; or is in custody for an act done 
or omitted in pursuance of a law of the 
United States, or of an order, process, or 
decree of a court or judge thereof; or is in 
custody in violation of the constitution, or 
of a law or treaty of the United States; or, 
being a subject or citizen of a foreign State, 
and domiciled therein, is in custody for an 
act done or omitted under any alleged right, 
title, authority, privilege, protection, or ex¬ 
emption claimed under the commission, or 
order, or sanction of any foreign State, or 
under color thereof, the validity and effect 
whereof depend upon the law of nations; or 
unless it is necessary to bring the prisoner 
into court to testify.” The other provisions 
respecting the power to issue the writ con¬ 
ferred by existing law on the federal courts 
will be found in sections 751 and 752. 


The power to issue the writ, and matters 
of practice on the application and hear¬ 
ing, are likewise regulated by statute in 
the several States, and while in matters of 
detail the practice in the courts of any one 
State differs somewhat from that in the 
federal tribunals, and, indeed, from that 
of the courts of any otner State, still the 
general principles underlying the subject 
of the employment of the writ are the 
same in all the jurisdictions, and the 
statute and case law of any particular 
State should be resorted to for a knowl¬ 
edge of the distinctive features of the 
local practice. 

?, 3. The following kinds of habeas corpus have 
become practically obsolete in England since the 
abolition of arrest on mesne process and of im¬ 
prisonment for debt: (1) Habeas corpus ad 
respondendum , to bring up a prisoner confined 
by the process of an inferior court, to charge him 
with afresh action in the court above; (2) ad 
satisfaciendum , used with a similar object when 
judgment had been given in the inferior court 
against the prisoner ; (3) habeas corpus cum causd 
(or ad faciendum et recipiendum ), to remove an 
action in which the defendant had been arrested, 
from an inferior court to the court above. 3 
Steph. Coin. 643, n. (c); Chit. Gen. Pr. 1320 el 
seq. 

£ 4. The writ of habeas corpus ad prosequendum , 
testificandum , deliberandum , &c. } was formerly 
used when a prisoner had to be brought up to 
bear testimony in any court, or to be tried in the 
proper jurisdiction; the provisions of the acts 
16 and 17 Viet. c. 30, § 9; 19 and 20 Viet. c. 
108, § 31, and 30 and 31 Viet. c. 35, ^ 10, have 
superseded this writ. Ib. See the titles below. 

Habeas corpus, (nature and powers of writ 
of). 3 Pet. (U. S.) 193. 

-(when it lies to remove a civil action 

into a higher court). 4 IPalst. (N. J.) 101. 

HABEAS CORPUS ACT .—See 

Habeas Corpus, \ 2. 

HABEAS CORPUS AD DELIBER¬ 
ANDUM ET RECIPIENDUM.—A writ 
issued to remove, for trial, a person confined in 
one county to the county or place where the 
alleged offence was committed. Now obsolete in 
England and in most, if not all, of the States. 

HABEAS CORPUS AD FACIEN¬ 
DUM ET RECIPIENDUM.—A writ 
issued to remove an action in which the defend- 


*The Stat. 25 and 26 Viet. c. 20, enacts that 
no habeas corpus shall issue out of England into 
any colony or foreign dominion of the crown 
where there is a court having authority to issue 
the writ. Subject to this limitation, the writ of 
habeas corpus runs into all parts of the dominions 
of the crown. (3 Steph. Com. 642; 3 Hallam 
wonst Hist. 12.) At the present day the writ is 


only used to determine questions of law, e. y. as 
to the legality of an imprisonment (as where a 
person is arrested under the Extradition Acts) 
(Reg. v. Wilson, 3 Q. B. D. 42), or as to the per¬ 
son entitled to the custody of an infant, ( In re 
Goldsworthy, 2 Q. B. D. 75; 2 Steph. Com. 313,) 
or the like. The writ of habeas corpus ad sub¬ 
jiciendum, is a prerogative writ. See Writ. 
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nut had boon :u rested, from an inferior court to 
some superior court having jurisdiction over the 
matter. This writ is commonly called habeas 
corpus cum causa, because it commands the judges 
of the inferior court to return the day and cause 
of the caption and detainer of the prisoner. 
Practically obsolete both in England and 
America. 

HABEAS CORPUS AD PROSE¬ 
QUENDUM.—A writ issued to remove a 
prisoner in order to prosecute him in the proper 
jurisdiction. Practically obsolete. 

HABEAS CORPUS AD RESPON¬ 
DENDUM.—A writ issued (1) in civil cases 
to remove a person out of the custody of one 
court into that of another, in order that he may 
be sued and answer the action in the latter. (2) 
To bring up a person in confinement to answer 
a criminal charge. Practically obsolete. 

HABEAS CORPUS AD SATIS¬ 
FACIENDUM.—A writ issued to bring a 
prisoner from the prison of one jurisdiction into 
that of another in order to charge him in execu¬ 
tion upon the judgment of the latter. Practi¬ 
cally obsolete. 

HABEAS CORPUS AD SUBJI¬ 
CIENDUM.— See Habeas Corpus, l 2. 

Habeas corpus ad subjiciendum, (when 
granted). 9 Ad. & E. 731. 

HABEAS CORPUS AD TESTI¬ 
FICANDUM. —A writ issued to bring up 
a prisoner detained in any jail or prison, 
to give evidence before some court of com¬ 
petent jurisdiction. This writ is still used 
in New York and a few other States where 
convicts in confinement are competent 
witnesses, to bring such convict witnesses, 
as well as other prisoners, into court to 
testify. 

HABEAS CORPUS CUM CAUSA. 
— See Habeas Corpus ad Faciendum et 
Recipiendum. 

Habemus optimum testem conflten- 
tem reum (1 Phil. Ev. 397): We have the 
best witness—a confessing defendant. “ What is 
taken pro confesso is taken as indubitable truth. 
The plea of guilty by the party accused, shuts 
out all further inquiry. Habemus confitentem 
reum is demonstration, unless indirect motives 
can be assigned to it.” 2 Hagg. 315. 

HABENDUM.—The habendum , in a 
deed of conveyance, is the clause indicat¬ 
ing the estate to be taken by the grantee. 
1 Davids. Conv. 99; Shep. Touch. 74. See 
Deed ; To Have and to Hoed. 

Habendum, (use and effects of). 6 Conn 
289; 3 Wend. (N. Y.) 524; 12 Id. 91; 1 Serg! 


& R. (Pa.) 375; 4 Wheel. Am. C. L. 243, 247 

5 Barn. & C. 709; 2 Co. 55a; 8 Dowl. & Ry 
502; Dyer 124 b; 3 East 115; 7 Petersd. Abr 
676. 

HABENTES HOMINES.—Rich men.— 

Du Cange. 

HABENTIA.—Riches. Mon. Ang. t. 1, 
100 . 

HABERE FACIAS POSSESSION¬ 
EM.—This is the name for the writ by which 
the claimant in an action of ejectment (if suc¬ 
cessful) obtains possession of the land in ques¬ 
tion. (Chit. Gen. Pr. 1045.) The name is still 
sometimes applied to the analogous writ of pos¬ 
session now in general use, which is in the same 
terms. Smith Ac. 175. See Writ of Posses¬ 
sion. 

Habere facias possessionem, (use of). 7 
Halst. (N. J.) 275. 

HABERE FACIAS SEISINAM.—A 

writ addressed to the shsriff to give seisin of a 
freehold estate recovered by ejectione firmce or 
other action.— 0. N. B. 154. 

HABERE FACIAS VISUM.—A writ 

that lav in divers cases in real actions, as in 

V f 

formedon, &c., where a view was required to be 
taken of the lands in controversy. See Forme¬ 
don. 

HABERE LICERE.—In the Roman law, 
this phrase denoted the permitting a purchaser 
of property to have the possession and enjoyment 
thereof; and it was a duty on the part of the 
vendor, for breach of which an action ex empto 
would lie. It corresponds to the “quiet enjoy¬ 
ment” of English law. 

HABERGEON.-A diminutive of hau¬ 
berk, a short coat of mail without sleeves.— 
Blount. 

HABERJECTS.—A cloth of a mixed 
color.— Magna Charta c. 26. 

HABILIS.—Able; fit; competent; suit- 
' able—as applied to persons—and merchantable, 
or sound, as applied to things.— BurriU. 

HABIT AND REPUTE.—By the 

law of Scotland, and by that of New York 
and a few other States, marriage may be 
established by habit and repute where the 
parties cohabit and are at the same time 
held and reputed as man and wife. See 
Bell Diet. 

Habitable repair, (in a covenant). 2 Moo. 

6 R. 186. 

Habitancy, (defined). 17 Pick. (Mass.) 231, 
234. 

HABITATIQ.—The nature of this personal 
servitude is not obvious. Some jurists confound 
it with the right to use a house; but J ustinian 
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declares it to be quite distinct, both from the jus 
utendi and the jus fruendi . For whilst the jus 
uixfudi is one and entire, the habitatio is a series 
of rights arising from day to day, so that in be¬ 
queathing it you make a separate bequest, in fact, 
for each day ; hence, also, it was not extinguished 
by non-user. Justinian added the further dis¬ 
tinction, that it might be let. (Cum. C. L. 95 ; 
Sand. Just. (5 edit.) 131.)— Wharton. 

Habitation, (defined). 10 Gratt. (Va.) 64. 

HABITUAL CRIMINAL.— See Police 
Supervision. 

HABITUAL DRUNKARD.— 

See Drunkenness, g 3. 

Habitual drunkard, (defined). 5 Gray 
(Mass.) 85; 35 Mich. 210. 

- (not synonymous with “person of un¬ 
sound mind”). 50 Barb. (N. Y.) 645, 671. 

- (effect of inquisition). 8 N. Y. 388. 

- (rights and duties of committee). 5 

Paige (N. Y.) 120. 

Habitual intemperance, (defined). 53 
Iowa 511, 512. 

HABLE,—A seaport town. Stat. 27 Hen. 
VI. c. 3. 

HACIENDA.—In the Spanish law, the 
whole mass of the property of a State or govern¬ 
ment ; also the administration thereof.— Bouvier. 

Hackney coach, (defined). 33 How. (N. 
Y.) Pr. 481, 486. 

-*— (keeping without a license). 2 Ld. 

Raym. 1215 n . 

HADBOTE.—A recompense for an affront 
or violence offered to a priest.— Cowell. 

HADERUNGA.—Respect of persons; par¬ 
tiality.— Cowell. 

HADGONEL. —A tax or mulct.— Jacob. 

HAIREDA.—A court similar to a court- 
leet ( q. v.) 

H^IREDE ABDUCTO.—An ancient 
writ that lay for the lord, who having by right 
the wardship of his tenant under age, could not 
obtain his person, the same being carried away 
by another person.— O. N. B. 93. 

ILEREDE DELIBERANDO AL- 
TERI QUI HABET CUSTODIUM 

TERRJE. —See De H^rede Deliberando, 
&c. 

HJEREDE RAPTO ET ABDUCTO. 

—See De H^erede Rapto, &c. 

HiEREDES.—In the Roman law, the 
hoeredes were the successors, by strict law, to a 
deceased person, being called hoeredes legitimi 
where the deceased died intestate, and hoeredes 
gcripti (i. e. devisees) where he died leaving a 
will. They corresponded to the bonorum posses- 


sores of Praetorian law. They were of three 
principal varieties, viz.: (1) Necessarily when 
obliged to accept the inheritance whether they 
liked to do so or not, e. g. slaves; (2) sui et neces¬ 
sarily when they were obliged by strict law to 
accept, but were permitted by equity to decline 
the inheritance, e. g. children; and (3) extranei f 
when they were strangers in blood altogether, 
and were free to accept or to decline the inher¬ 
itance according to their own good pleasure. See 
H^reditas; Heir. 

HOEREDES EXTRANEI.— See Hjere- 
des. 

HJEREDES NECES SARII.— See 
H^redes. 

HiEREDES PROXIML—Heirs begot¬ 
ten; children. 

HJEREDES REMOTIORES.—Heirs 
not begotten, as grandchildren, great-grandchil¬ 
dren, &c.; descending in a direct line in infinitum. 

HJEREDES SUI ET NECESSARII. 

—See Hjeredes. 

H-EREDIPETA.—The next heir to lands. 

HJEREDITAS.—In the Roman law, the 
hcereditas was a universal succession by law to 
any deceased person, whether such person had 
died testate or intestate, and whether in trust 
(ex fideicommisso ) for another or not. The like 
succession according to Praetorian law was bono¬ 
rum possessio . The hcereditas was called jacens, 
until the hceres took it up, i. e. made his a ditto 
hcereditatis ; and such hceres, if a suns hceres, }lad 
the right to abstain ( potestas abstinendi), and if an 
extraneus hceres had the right to consider whether 
he would accept or decline (potestas deliberandi), 
the reason for this precaution being, that (prior 
to Justinian’s enactment to the contrary ) a hceres 
after his aditio was liable to the full extent of 
the debts of the deceased person, and could have 
no relief therefrom, except in the case of a dam¬ 
num emergens or damnosa hcereditas, i. e. an he ered- 
itas which disclosed (after the aditio) some 
enormous unsuspected liability.— Brown . 

H^reditas, (defined). Hob. 238. 

Haereditas, alia corporalis, alia in- 
corporalis; corporalis ©st, quan tangi 
potest et videri; incorporalis quae 
tangi non potest nec videri (Co. Litt. 
9): An inheritance is either corporeal or in¬ 
corporeal. Corporeal, is that which can be 
touched and seen; incorporeal, that which can 
neither be touched nor seen. 

HiEREDITAS DAMNOSA— See 

Damnosa H^reditas ; also , H^reditas. 

Haereditas est successio in univer- 
sum jus quod defunctus habuerat 

(Co. Litt. 237): Inheritance is the succession to 
every right which the deceased had. 

HJEREDITAS JAOENS—An estate in 
Scotland is said to be in hcereditate jacente when, 
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after the ancestor's death, no title to it lias been 
made up in the person of his heir.— Bell Did. 
See Il^EREDITAS. 

HJEREDITAS LUCTUOSA.-A 
mourntul inheritance, e. q. an inheritance com¬ 
ing to a parent from a child. 

Heereditas nunquam ascendit: Inher¬ 
itance never ascends. This rule was exploded 
by o and 4 AY ill. IV. c. 106, ? 6, by which, on 
failure of issue of the purchaser, the inheritance 
goes to the nearest lineal ancestor. Bracton and 
Lord Coke compared the descent of an inherit¬ 
ance to that of a falling body, which never went 
upwards in its course. u Descendit jus quasi 
ponderosutn quid , cadens deorsum redd lined: et 
nunquam reascendit ed vid qud descendit .” See 
Descent, \ 2. 

Haereditas, n’est pas tant solement 
entendue lou home ad terres ou tene¬ 
ments per discent d'enharitage, mes 
auxi chescun fee-simple ou tail que 
home ad per son purchase puit estre 
dit enheritance, pur ceo que ses heirs 
luy purront enheriter (Co. Litt. 26) : In¬ 
heritance does not only comprehend all the 
lands and tenements which a man has by descent 
trom his ancestors, but also every fee-simple or 
fee-tail which he has by purchase is called 
“ inheritance/’ because his heir can inherit it 
from him. 

ELERES.—An heir. This is the common 
law meaning of the word. The Roman law sig¬ 
nification was more closely allied to the “ execu¬ 
tor 17 of the English law, than the word “ heir.” 
See Co. Litt. 7 b. 

HiERES ASTRARIUS.— See Astra- 
nrus. 

HiE RES DE FACTO.—(1) An heir 

whose title originated in the wrongful act, such 
as the disseisin of his ancestor. (Bract. 172.) 
(2) An heir in fact, as distinguished from an 
heir dejure , or by law. 

Haeres est alter ipse, et filius est 
pars patris (3 Co. 12 b): An heir is another 
self, and a son is part of the father. 

Haeres est aut jure proprietatis aut 
jure representations (3 Co. 40): An heir 
is such by right either of property or of repre¬ 
sentation. 

Haeres est eadem persona cum an- 
tecessore (Co. Litt. 22): An heir ia the same 
person with his ancestor. 

Haeres est nomen collectivum (1 

Ventr. 215): Heir is a collective name. 

Haeres est nomen juris, filius est 
nomen naturae (Bac. Max. 11): “Heir” is 
a name of right* “son” is the name of nature. 

Haeres est pars antecessoris ( lb .): 

\n heir is \ part of the ancestor. 


HAERES EX ASSE.—An heir to the as 

(g. t\) or whole estate ; a sole heir. 

HiERES EXTRANEUS.—A strange or 

foreign heir. See Ha^redes. 

HAERES FACTUS.— An heir appointed; 
a devisee. 

HAERES FIDEICOMMISSARIUS. 
—The person for whose benefit an estate was 
given to another (termed hceres fiduciarius (q. v.)), 
by will ; the cestui que trust. See Fideicommis- 
STTM. 

HAERES FIDUCIARIUS.—A fiduciary 
heir, or heir in trust; a person constituted heir 
by will, in trust for the benefit of another, called 
the fideicommissarius. 

Hasres haeredis mei est meus haeres: 

The heir of my heir is my heir. 

HAERES LEGITIMUS.— A lawful heir. 

Haeres legitimus est quem nuptiaB 
demonstrant (Co. Litt. 7 b): He is the 
lawful heir whom wedlock declares. 

Haeres minor uno et viginti annis 
non reepondebit, nisi in casu dotis 
(Moo. 348): An heir under twenty-one years of 
age is not answerable, except in the matter of 
dower. 

HAERES NATUS.—An heir born; an 
heir by descent. 

HAERES NECESSARIUS. — A nece* 
sary heir. A slave made an heir was so called, 
because, on the death of the testator, whether 
he would or not, he became instantly free and a 
necessary heir. See H^redes. 

Haeres non tenetur in Anglia ad 
debita antecessoris reddenda, nisi 
per antecessorem ad hoc fuerit obli- 
gatus praeterquam debita regis tan- 
tum (Co. Litt. 386): In England, the heir is 
not bound to pay his ancestor’s debts, unless he 
be bound to it by the ancestor, except debts duo 
to the king. But now, by 3 and 4 Will. IV. c. 
104, he is liable. 

HAERES RECTUS.—A right heir. 

H.ERES SUUS.—A proper heir; liter* 
ally, one’s own heir; the children and grand- 
children of a deceased person. See Heredes. 

ELERETICO COMBURENDO .—See 

De Hjeretico Combtjrendo. 

HAFNE.—A haven or port.— Cowell. 

HAFNE COURTS.—Haven courts; 
courts anciently held in certain ports in Eng¬ 
land.— Spel. Gloss. 

HAGA. —A house in a city or borough.— 
Scott . 
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HAGIA.—A hedge. Mon. Ang. tom. 2, p. 
273. 

HAG-NB.—A little hand-gun. Stat. 33 
Hen. VIII. c. 6. 

HAGNBBUT.—A hand-gun of a larger 
description than the hagne. Stats. 2 and 3 Edw. 
VI. c. 14; 4 and 5 P. and M. c. 2. 

HAIA.—A park enclosed.— Cowell. 

HAIEBOTE.—A liberty to take thorns, 
&c., to make or repair hedges.— Blount See 
Estovers. 

HAILWORKFOLK (i. e. holy workfolk). 
—Those who formerly held lands by the service 
of defending or repairing a church or monu¬ 
ment. 

HAIMSUOKEN,— See Hamesoken. 

Hair of animals, (under the tariff acts). 13 
Blatchf. (U. S.) 251. 

HAJK.ETON.—A military coat of defence. 

HALE. —Sir Matthew Hale was born at 
Alderley, in 1609; became serjeant-at-law, 
a justice of the Common Pleas in 1654, 
chief baron of the Exchequer in 1660, 
lord chief justice in 1671, and died in 1676. 
He wrote a History of the Common Law, 
an Analysis of the Law, a Treatise on 
Pleas of the Crown, all of which are works 
of authority, and some minor works. 
Eoss. Biog. Jur. 

Half, (in deed conveying “the south half of 
lot one,” &c.) 32 Mich. 267. 

Half A mile, (in a covenant). 9 Barn. & 
C. 774. 

HALF-BLOOD. —One not born of the 
same father and mother, but having the 
same father or mother. See Blood, £ 2. 

Half-blood, (in statute of wills). 79 Ill. 
164. 

-(included under “of the blood” in a 

itatute). 2 Pet. (U. S.) 87. 

HALF-BROTHER, —A brother by 
the father or mother's side only. 

HALF-CENT. — A copper coin 
formerly in use in the United States of 
the value of five mills, or one two-hun¬ 
dredth part of a dollar. It was abolished 
in 1857. 

HALF-DEFENCE. —The technical 
name for the abbreviated form of the com¬ 
mencement of a defendant's plea in an 
action at law. 


HALF-DIME. —A silver (now nickel) 
coin of the United States of the value of 
five cents. 

HALF-DOLLAR. —A silver coin of 
the United States of the value of fifty cents, 
or one-half the value of a dollar. 

HALF-EAGLE.— A gold coin of the 
United States of half the value of an 
eagle ( q. v.) 

HALF-ENDEAL.—A moiety, or half of 
a thing. 

HALF-MARK.—A noble, or six shillings 
and eight pence in English money. 

Half of my estate, (in a will). 3 Mod. 46. 

Half pay, (in a statute). 1 Yeates (Pa.) 
262, 273. 

HALF-PROOF.—A civil law term for 
proof, which, while admissible and entitled to 
some credit, is not sufficient to found a decree 
or sentence upon. See 3 Bl. Com. 370. 

HALF-SEAL.—That which was formerly 
used in the English Chancery for sealing of 
commissions to delegates, upon any appeal to 
the Court of Delegates, either in ecclesiastical or 
marine causes. 

HALF-TONGUE.—A jury de medielate 
lingua irupanneled to try foreigners. See Jury. 

HALF-YEAR.—One hundred and eighty- 
two days, and not six lunar months. Cro. Jac. 
166 . 

Half-year, (consists of one hundred and 
eighty-two days). Co. Litt. 135 h; Dyer 345 a. 

Half-yearly, (in a bond). Cro. Jac. 25. 

- (mouev payable, when due). 4 East 

438. 

HALI-GEMOTE. —See Hallmote. 

HALIMASS.—The feast of All Saints, on 
the 1st of November. One of the cross quarters 
of the year was computed from Halimass to 
Candlemass.— W harton . 

HALKE.—A hole.— Jacob. 

HALL.—A public building used as a meet- 
ing place either of corporations, courts, or other 
public assemblies; as, the city hall, or town 
hall. In old English law, a chief mansion or 
habitation. 

Hall purposes, (premises occupied for). 
102 Mass. 204. 

HALLAGE.- 1 Tolls paid for goods or mer¬ 
chandise vended in a hall. 6 Co. 62. 

HALLMOTE, or HALLIMOTE.—A 
court among the Saxons answering to the Eng- 
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lisli oonrt-l>aron; also, the court held by each of 
the city companics in London.— CbweU. 

HALLUCINATION.—In medi¬ 
cal jurisprudence, a kind of mania by 
which an idea reproduced by the memory 
is associated and embodied by the imagi¬ 
nation ; delusion, or waking dreams.— 
Bouvier. See Delusions. 

HALYMOTE.-A holy or ecclesiastical 
court. 

HALYWERCFOLK -See Hailworx- 

FOLK. 

HAM.—A place of dwelling; a home close; 
a little narrow meadow.— Blount. 

H AMBLING, or HAMMELLINQ 
OF DOGS.— Expeditation ( 9 . v.) — Manw. 

HAMEL, HAMELETA, or HAM- 
LETA.—A hamlet. 

HAMESOKEN, or HAMESUCKEN. 

—The offence of violently invading a man’s 
house.— Cowell. 

HAMFARE.—Breach of the peace in a 
house.— Cowell. 

FT AMTi HT.—A vill, or little village.— 
Cowell. 


Hand and seal, under, (in a submission to 
arbitration). 2 Mod. 77. 

Hand, under HI9, (in a declaration). 5 Vt. 
500. 

Hand, uplifted, (swearing by). 2 Hawks 
(N. C.) 458; 7 Wheel. Am. C. L.,312. 

Hand, witness my, (in an agreement). 1 
Munf. ('Va.) 487. 

HAND-BORROW.—A surety ; a man¬ 
ual pledge. 

HAND-FASTING.—Betrothment. 

HAND-GRITH. —Peace or protection 
given by the king with his own hand.— Cowell. 

HAND-HABEND.—A thief caught in the 
very act, having the thing stolen in his hand. 

Handicraft, (in a statute forbidding employ¬ 
ment of small children). L. R. 6 Q. B. 718. 

Handle, (as applied to freight). 5 Lans. 
(N. Y.) 480, 484. 

Hand9, set our, (in a deed). 2 Serg. & R. 
(Pa.) 504. 

Hands, under the, (in a bond). 2 Marsh. 
304. 

Hands, under their, (in a declaration). 3 
Conn. 266. 

Hands, witness the, (in a promissory note). 
2 Leigh (Va.) 195. 

HAND-SALE.—A custom among the 
northern nations of shaking hands to bind a bar¬ 
gain or contract. 


HAMMA.—A close joining to a house; a 
croft; a little meadow.— Cowell. 

HAMSOOA, or HAJMSOKEN .—See 
Hamesoken. 

HANAPER.—The hanaper was formerly 
an office on the common law side of the English 
Court of Chancery, the clerks in which, in the 
days when every action was commenced by an 
original writ issuing from the Chancery, regis¬ 
tered the fines that were paid on every writ, and 
saw that the writs were sealed up in bags, in 
order to he opened afterwards and issued. (Gilb. 
Ch. 10.) These writs and the returns to them 
were., according to the simplicity of ancient 
times, originally kept in a hamper, in hanaperio” 
(3 Bl. Com. 49.) It was also the duty of the 
clerk of the Hanaper to take an account of all 
patents, commissions, and grants that passed the 
great seal. By the Stat. 15 and 16 Viet. c. 87, 
the duties of the office were transferred to the 
clerk of the crown. Rep. Comm, on Fees 4 , 5 . 
See Chancery ; Petty Bag Office. 

Hanaper office, (defined). 6 Johns. (N. 
Y.) 337, 363. 

HAND.—(1) A measure of length equal 
to four inches, used in measuring the 
height of horses; (2) a person’s signature 
(10 Mod. 103); (3) in old English law, an 
oath. 


HANDSEL.—Earnest money. 

Handsome support during life, (in a 
will). 4 Wheel. Am. C. L. 454. 

HANDWRITING.—In the law of 

evidence, where a document requires at¬ 
testation for its validity, it is necessary to 
call the attesting witness, or one of them 
(if more than one), to prove the signature, 
but in the case of a document which, 
though not requiring attestation, has been 
attested, the signature may be proved as 
if it had not been attested. (Best Ev. 307.) 
Evidence as to the handwriting of a per¬ 
son may be given (1) by a person who saw 
him write the document in question ; (2) 
by a person who has seen him write other 
documents and believes the writing in 
question to be his; the presumption aris¬ 
ing from such evidence is called prxsump- 
tio ex visu scriptionis; (3) by a person who 
knows his handwriting from having cor¬ 
responded with him or having had other 
opportunities of observing writing which 
there was reasonable ground for believing 


to be his (p. ex scriptis olim vim ); (4) by 
an expert or other person who has com 
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pared the writing in question with a docu¬ 
ment known to be in the handwriting of 
the party (p. ex scripto nunc viso). Best 
Ev. 326. See Ancient Writings; Com¬ 
parison of Handwriting; Document. 

Handwriting, (proof of). 5 Cush. (Mass.) 
301; 13 Wend. (N. Y.) 83, 178. 

HANGING. — In the old books, “ hang¬ 
ing ” is used in the sense of “pending/’ 
Thus, “ hanging the process ” means 
“pending the process/’ (Co. Litt. 13a.) 
As to the punishment of hanging, see 
Death, 2 2. 

HANGING- IN CHAINS.—In atrocious 
cases it was at one time usual, in England, for 
the court to direct a murderer, after execution, 
to be hanged upon a gibbet in chains near the 
place where the murder was committed, a prac¬ 
tice quite contrary to the Mosaic law. (Deut. 
xxi. 23.) Abolished by 4 and 5 Will. IV. c. 26. 
— W harton . 

HANG-MAN.—A public executioner; he 
who adjusts the halter and springs the trap at 
the legal execution of a criminal condemned to 
death. 

HANGWITE, or HANG-WIT.—A lib¬ 
erty to be quit of a felon or thief hanged with¬ 
out judgment, or escaped out of custody.— Rost. 
Enl. 

HANIG.—Customary labor. 

HANSE.—A commercial confederacy or 
eoeiety of merchants bound together for the 
good ordering and protection of the commerce 
of its members, and the good usage and safe pass¬ 
age of goods from place to place.— Cowell; Du 
Cange; voc. Hansa. 

HANSE TOWNS.— See Hanseatic. 

HANSEATIC.—Pertaining to the Hanse 
Towns, or to their confederacy. The Hanse 
Towns in Germany were commercial cities asso¬ 
ciated for the protection of commerce as early as 
the twelfth century. To this confederacy acceded 
commercial cities in Holland, England, France, 
Spain, and Italy, until they amounted to seventy- 
two ; which for centuries commanded the respect 
and defied the power of, kings. From the mid¬ 
dle of the fifteenth century, the power of the 
confederacy, though still formidable, began to 
decline. This was not owing to misconduct on 
the part of its leaders, hut to the progress of 
that improvement it had done so much to pro¬ 
mote. The civilization, which had been at first 
confined to the cities, gradually extended over 
the contiguous country ; and feudal anarchy was* 
everywhere superseded by a system of subordina¬ 
tion and the progress of the arts. At present it 
only consists of Hamburgh, Liibeck, and Bre¬ 
men ; and they indeed possess merely the shadow 
of their former state.— Wharton . 


HANSGEAVE. —The chief of a com¬ 
pany ; the head man of a corporation. 

HANTELODE. —An arrest.— Jacob. 

HAP. —To catch.— Cowell . 

Happen to die, (in a will). 1 Desaus. (9. 

C.) 137. 

Happening, (in a will). 13 Vr. (N. J.) 302. 

HARACIUM. —A stud of horses and mares 
kept for breeding.— Spel. Gloss . 

HARBINGER. —An officer of the royal 
household. 

HARBOR.— 

I 1. In maritime law.— A harbor is a 
place naturally or artificially made for the 
safe riding of ships. (Couls. & F. Waters 
42.) The term, therefore, includes “port” 
(q. v.) f though the latter word has refer¬ 
ence rather to the landing of cargo than 
to the safety of the ship. 

\ 2. In England the crown has the pre¬ 
rogative of appointing or constituting 
ports and havens, and of declaring the 
limits of existing harbors, where they 
were not originally fixed. In practice, 
however, a harbor is now always consti¬ 
tuted either by a special act of parliament, 
or by a provisional order of the board of 
trade, confirmed by act of parliament. 
(Id. 45; 2 Steph. Com. 499 et seq.; Stat. 24 
and 25 Viet. c. 45.) The provisions of the 
Harbors, Docks, and Piers Clauses Act, 
1847, (which contains clauses usually re¬ 
quired in acts authorizing the construc¬ 
tion of harbors, docks, and piers,) apply 
to harbors so formed. The crown is con¬ 
servator of all ports and harbors. Itu 
powers and duties in this respect are non 
chiefly exercised by the board of trade. 
(Stat. 25 and 26 Viet. c. 69; Couls. & F. 
Waters 45.) In America harbors fall to a 
certain extent under the control of con¬ 
gress under its power to regulate com¬ 
merce, and large sums of money are 
frequently appropriated by congress for 
the improvement of harbors and naviga¬ 
ble rivers, but matters of police regulation, 
the construction and leasing of piers and 
wharves, and other matters relative to the 
local management of harbors are within 
the jurisdiction of the municipality (city, 
county or township) where the harbor lies. 

I 3. To harbor, in the law of torts, is 
to secretly receive and conceal a fugitive 
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from tho lawful custody of another, e. g . 
the harboring of a wife or apprentice, with 
intent to deprive the husband or master 
of their custody. Trior to the abolition 
of slavery, actions for damages for harbor¬ 
ing fugitive sla ves were frequently brought. 

Harbor, (in a statute). 9 Mete. (Mass.) 371, 
377, 37S. 

Harbor, ox the, (meaning of). 15 Conn. 
142. 

HARBOR AUTHORITY. —In England 
a harbor authority is a body of persons, cor¬ 
porate or unineorporate, being proprietors of, or 
intrusted with, the duty of constructing, improv¬ 
ing, managing or lighting any harbor. Stat. 24 
and *25 Viet. c. 47. 

Harbored or concealed, (in a statute). 3 
McLean (U. S.) 631, 638. 

Harboring, (wliat is). 5 How. (U. S.) 215. 

-(not synonymous with “ concealing 

2 Mall. Jr. (U. S.) 311, 317. 

HAR D LABOR. —A punishment said 
to have been introduced by 5 Anne c. 6. 
It mav be added in most cases to the sen- 
tence of imprisonment. But the labor is 
not, as a rule, any harder than ordinary 
mechanical labor. 

HARNASCA.—Defensive armor; harness. 

— Spel. Gloss . 

HARNESS.—All warlike instruments 
(Hoved. 725); also, the tackle or furniture of a 
ship. 

HARO—HARRON.—An outcry after 
felons and malefactors.— Jacob, 

HARRIOTT.—The old form of “heriot” 
(q. v.) Wms. Seis. 203. 

HART.—A stag five years old. 

Has EXECUTED UNTO, (imports both mtilrin g 
and delivery). 9 Cal. 430. 

HASP AND STAPLE.—The old form 
of the entry of an heir into premises held by 
burgage tenure in Scotland. See Bell Diet. 

HAT-MONEY.—A small duty paid to the 
captain and mariners of a ship, called “prim¬ 
age” 

HA U HER.—A great baron or lord.— Spel. 

Gloss. 

HAUGH, or HO W GH.—A green plot 
in a vallev. 

HAUR.—Hatred. Leg. W. I. c. 10. 

HAU9TUS.—In the civil law, the right of 
drawing water, and of access to the place of 
drawing. 


HAUTHONER.—A man armed with • 

coat of mail.— Jacob. 

HAVE.— See Habendum. 

Have and hold, (in a grant). Cro. Jac. 172. 

Have, occupy and enjoy, (in a covenant). 
Com. L. <& T. 61. 

HAVEN.—A large and safe harbor. 
See Harbor. 

Having, (in a statute). 4 Rawle (Pa.) 323, 
329; 1 Chit. Gen. Pr. 356; 8 Com. Dig. 408. 

Having children, (in a will). 7 T. R. 322. 

HAW.—A small parcel of land bo called in 
Kent; houses. Co. Litt. 5. 

HA WARD. —See Hayward. 

HAWBERK, or HAWBERT.— He 

who held land, in France, by finding a coat or 
shirt of mail, with which he was to be ready 
when called upon. 

HAWGH-A valley. Co. Litt 5b. 

HAWKER.— A pedler, petty chapman, 
or other trading person going from town to 
town or to other men's houses, and travel¬ 
ing either on foot, or with horse or horses, 
or otherwise carrying to sell, or exposing 
to sale, any goods, wares, or merchandise. 
Hawkers are required to take out licenses 
in most of the States. 

Hawker, (defined). 12 Cush. (Mass.) 495. 

-(indictment for trading as). 2 Ld. 

Ken. 317. 

-(single act of selling does not consti¬ 
tute). 1 Burr. 609. 

Hawkers and pedlers, (in a statute). 2 
Watts (Pa.) 299. 

Hawking, (what constitutes). 10 Wend. (N. 
Y.) 99. 

HAY.—A hedge or enclosure; a net to take 
game.— Jacob. 

HAY-BOTE- See Estovers. 

HAYWARD.—One who keeps a common 
herd of cattle of a town; and the reason of his 
being so called may be because one part of his 
office is to see that they neither break nor cross 
the hedges of enclosed lands; or because he 
keeps the grass from hurt and destruction. He 
is an officer appointed in the lord's court, to look 
to the fields and impound cattle trespassing 
thereon ; to see that no pound breaches be made, 
and if any be, to present them to the leet, Ac. 
Kit. 46. 

HAZARD.—An unlawful game. 4 Stepk, 
Com. (7 edit.) 272. 

HAZARDOUS. —Risky. A word of 
frequent use in policies of insurance 
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against fire, especially in conjunction with 
qualifying words, e. g. “extra hazardous,” 
“specially hazardous,” “not hazardous,” 
to indicate the character of the risk upon 
different kinds of property, and thus afford 
a basis for calculating the amount of 
premium (q. v.) to be paid to the insurer. 

Hazardous, (in insurance policy). 3 Harr. 
(N. J.) 481; 6 Wend. (N. Y.) 495, 627. 

HAZARDOUS CONTRACT.— See 

Aleatory Contract. 

Hazardous goods, (in insurance policy). 
Moo. & M. 90. 

He, (in a statute, will not include a corpora¬ 
tion). 12 Wend. (N. Y.) 392. 

He has removed land-marks, (actionable 
words). 10 Serg. & R. (Pa.) 18. 

He keeps false books, and I can prove 
it, (actionable words). 17 Johns. (N. Y.) 217. 

He paying freight, (in a bill of lading). 
3 East 590. 

He paying thereout, (in a will). 8 Com. 
Dig. 476. 

He swore a false oath, and I can prove 
it, (actionable words). 2 Dali. (U. S.) 58. 

He who comes into equity must 
come with clean hands. —Thus, although 
an infant is not generally liable on his contracts, 
yet be cannot make use of his own fraudulent 
acts as a means whereby to benefit himself. 

He who seeks equity must do 
equity. — It is in pursuance of this maxim 
that equity enforces the right of the wife’s 
equity to a settlement. Snell Eq. (5 edit.) 374. 

HEAD. —(1) The upper part or princi¬ 
pal source of a 6 tream; ( 2 ) chief, or prin¬ 
cipal. 

Head of a creek, (defined). 2 Bibb (Ky.) 

110 , 112 . 

HEAD OF A FAMILY.—A house¬ 
holder ; one who provides for a family. A 
term used in the exemption and homestead 
laws of several of the States. See the cases 
referred to below. 

Head of a family, (who is). 2 How. (U. 
S.) 581, 590; 16 Bankr. Reg. 382; 8 Baxt. 
(Tenn.) 420; 3 Humph. (Tenn.) 216; 2 Tenn. 
Ch. 33. 

-(who is not). 45 Ga. 483; 5 So. Car. 

493. 

-(in state constitution). 41 Ga. 153. 

-(in a statute). 51 N. H. 253; 20 Mo. 

75. 

HE AD BORO UGH.—The head of a 
borough; a high constable. King Alfred insti¬ 
tuted tithings, so called from the Saxon, because 
ten freeholders and their families oompo6ed one. 
These all dwelt together, and were sureties or 


free-pledges to the king for the g < ■. l.diavioi 
of each other. One of the tithing was aummllv 
appointed to preside over the rest, and was called 
the “ tithing-man,” or “ head-borough.” Under 
the feudal law, he was an officer who line! a prin¬ 
cipal government within his own pledge. He 
was also styled “ borowliead,” “ borsholder,” 
u third-borough,” “tithing-man,” Ac., according 
to the usage and diversity of speech in several 
places. The head-boroughs were the chiefs of 
the ten pledges, the other nine being denomi¬ 
nated “ hand-borows,” or “inferior pledges.”— 
Encycl . Lond. See Constable. 

HEAD-COURTS. —Certain tribunals in 
Scotland, abolished by 20 Geo. II. c. 50. Er.sk. 
i. 4, 5. 

HEAD-LAND. —The upper part of land 
left for the turning of the plough, whence the 
headway. Kenn. Par. Antiq, 587. 

HEAD-PENCE.— An exaction of a certain 
sum collected by the sheriff of Northumberland 
from the inhabitants of that county, without any 
account thereof to he made to the crown. A hoi 
ished by 23 Hen. VI. c. 7. 

HEAD-SILVER. —Dues paid to lords of 
leets; also, a fine of £40 which the sheriff of 
Northumberland exacted of the inhabitants 
twice in seven years. 

HEAPODWEARD. —One of the services 
to he rendered by a thane and a gen eat, or a vil- 
lainus, but in what it consisted seems uncertain. 
— Anc . Inst . Eng, 

HE ALFANG, HEALS FA N Gr, 
or HALSFANG. —The pillory; also, a 
pecuniary mulct, to commute for standing in the 
pillory.— Spel. Gloss. 

HEALGEMOTE. —A court-baron; an ec¬ 
clesiastical court. 

HEALTH. —The state of freedom from 
physical pain or disease. Injuries affect¬ 
ing a person’s health are, where by any 
unwholesome practices of another, a man 
sustains any damage in his vigor or consti¬ 
tution, as by selling him bad provisions or 
wine, by the exercise of a noisome trade, 
which infects the air in his neighborhood, 
or by the neglect or unskilful management 
of a surgeon, apothecary, or other medical 
man who attends him. The remedy is by 
an action on the case for damages, and in 
cases of gross misconduct, the wrongdoer 
may be indicted. Establishments used in 
carrying on noisome trades may also be 
proceeded against as nuisances. See Abate¬ 
ment, § 1; Adulteration; Nuisance. 

Health, good state of,, (representations 
preliminary to effecting a policy of life insur¬ 
ance). 4 Bing. 60. 
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HEALTH LAWS.—Laws passed for 
the protection of the health of the com- 
ni unity. 

HEALTH OFFICER .—An officer 
whose duty it is to enforce the health laws. 
Str Board of Health. 

Hf.althy, ^defined). 13 Ired. (N. C.) L. 
3q6, 357. 

IIf.althy and able-bodied, (what is). 15 
Vt. 200. 

Hear and determine, (in a statute). Penn. 
(N. J.) 107 ; 1 Ld. Eaym. 509. 

Heard, [\n statute relative to indictments). 

2 Mass. 304. 

Heard and determined, (in a statute). 4 
Dowl. A Rv. 445. 

HEARING.—Under the practice in 
Chancery, the hearing of a cause is the 
argument of it in court after the conclu¬ 
sion of the pleadings and the close of the 
evidence. In the case of a suit heard on 
motion for decree, the original hearing on 
the motion for decree frequently does not 
dispose of the suit, but makes it necessary 
to have a subsequent hearing on further 
consideration (q. n) Under the reformed 
practice, the hearing of an action generally 
takes the form either of a trial or a motion 
for judgment (q. v.) 

Hearing, (as applied to removal of causes, 
delined). 28 Mich. 527. 

Hearing, the, (in a statute). 4 Ch. D. 189, 
196. 

HEARSAY EVIDENCE— 

\ 1. Evidence of what the witness heard 
some one else say. 

§ 2. The testimony of a deceased 
witness, who has been examined upon 
oath, on the trial of a former action be¬ 
tween the 3 ame parties, and where the 
point at issue was the same, is admissible 
on the trial of the second action, and may 
be proved by one who heard him give evi¬ 
dence ; for such evidence on the former 
trial was not given in an extra-judicial 
manner, but upon oath; the parties to the 
suit were the same, and an opportunity 
was given for cross-examination. 

\ 3. Res gestsB.—Hearsay is often ad¬ 
mitted in evidence, as part of the res gestx 
or transaction which is the subject of 
inquiry; the meaning seems to be, that 
where it is necessary in the course of a 
cause to inquire into the nature of a par¬ 
ticular act, or the intention of the party 


who did the act, proof of what the person 
said at the time of doing it is admissible in 
evidence, for the purpose of showing ita 
true character. 

I 4. The exceptions to the general 
rule us to the inadmissibility of hearsay 
evidence are the following: (1) dying 
declarations; (2) hearsay in questions of 
pedigree; (3) hearsay on questions of pub¬ 
lic right, customs, boundaries, &c.; (4) 
admissibility of old leases, rent rolls, sur¬ 
veys, &c.; (5) admissibility of declarations 
against interest. 1 Stark. Ev. 24; 1 Phil. 
Ev. 229; Tayl. Ev. \ 507 et seq. 

Hearsay evidence, (what is). 3 T. R. 707; 
13 Ves. 143, 514. 

-(when admissible). 10 Pet. (U. S.) 

434; 1 Pet. (U. S.) C. C. 496; 1 Wheat. (U. S.) 
6 ; 1 Coxe (N. J.) 333; 4 Campb. 414; 1 Mau. 
& Sel. 679, 686 . 

-(when not admissible). 7 Cranch (U. 

S.) 290; 3 Halst. (N. J.) 249; 4 Id. 209; 8 East 
539. 

HEARTH-MONEY.—A tax levied by 14 
Car. II. c. 10, of two shillings upon every hearth 
in England. It was productive of great discon¬ 
tent, and was abolished by 1 W. & M. Stat. 1 , c. 
10 . 

HEARTH-SILVER.—A kind of compo¬ 
sition for tithes. 

Heat of passion, (distinguished from “ delib¬ 
erately ”). 3 Crim. Law Mag. 79. 

HEBBERMEN.—Fishermen or poachers 
below London Bridge, who fished for whitings, 
flounders, smelts, &c. } commonly at ebbing water. 
Punishable by Stat. 4 Hen. VII. c. 15.— Jacob. 

HEBBERTHEF.—The privilege of claim¬ 
ing the goods and trial of a thief within a certain 
liberty.— Cowell. 

HEBBING-WEARS.—A device for 
catching fish in ebbing water. Stat. 23 Hen. 
VIII. c. 5. 

HEBDOMAD.—A week; a space of seven 
days. 

HEBDOMADIIJS.—A week’s man, canon, 
or prebendary in a cathedral church, who has 
the care of the choir and the officers belonging 
to it, for his own week.— Red. Episc. Hereford 
MSS. ( 

HEOOAGIIJM.—Rent paid to a lord of 
the fee for a liberty to use tne engines called 
u hecks.” 

HECK.—An engine to take fish in the river 
Ouse. Stat. 23 Hen. VIII. c. 18. 

HEDA.—A small haven, wharf, or landing- 
place. 
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HEDAGIUM.—Toll or customary dues at 
the hithe or wharf, for landing goods, Ac., from 
which exemption was granted by the crown to 
some particular persons and societies. 

HEDQ-B-BOTE.—Materials to make 
hedges, which a lessee for years, Ac., may of 
common right take from the land leased. 

HEDGE-PRIEST.—A vagabond priest in 
olden time. 

HEGEMONY.—The leadership of one 
among several independent confederate States. 

HEGIRA.—The epoch or account of time 
used by the Arabians and the Turks, who begun 
their computation from the day that Mahomet 
was compelled to escape from Mecca, which hap¬ 
pened on Friday, July 16, A. D. 622, under the 
reign of the Emperor Heraclius. 

HEGUMENOS.—The leader of the monks 
in the Greek church. 

Heifer, (defined). 2 Mont. T. 543, 545, 

- (when distinguishable from “cow”). 

8 Allen (Mass.) 403, 404. 

HEINECCIUS was born atEisenberg 
in 1681, became professor in Halle, and 
died in 1741. He wrote numerous works 
on Roman law. which, though somewhat 
out of date, are still occasionally referred 
to. The principal, are the Element a Juris 
Civilis and the Antiquitatum Syntagma . 
Holtz. Encycl. 

HEIR .— Norman-French: keire; from Latin, 
hares. 

§ 1 . The word heir, when used to describe 
or designate a given person, includes three 
classes: Heirs-at-law, or heirs, simply; 
heirs apparent; and heirs presumptive. 

§ 2 . Heir-at-law. —An heir, or heir-at- 
law, is a person who stood in such a degree 
of relationship to a deceased person, called 
the “ ancestor,” that the property of the 
latter has descended to him, or would have 
descended to him if the ancestor had died 
intestate. The mode in which the rela¬ 
tionship is to be computed,is regulated by 
the canons of descent. See Descent. 

§ 3. At common law: Customary— 
General — Special. —With reference to 
the rules of descent, by virtue of which they 
inherit, heirs are of the following kinds: 
( 1 ) The heir at common law is he to whom 
his ancestor's land, Ac., descend according 
to the common law as modified by the 
Inheritance Act, as opposed to ( 2 ) a cus¬ 
tomary heir or special heir, (Co. Litt. 376a, 


i --—-. 

386b,) who inherits by virtue of a custom, 
such as gavelkind or borough-English ; ( 3 ) 
an heir general takes by descent as fixed 
by law, as opposed to (4) an heir special 
or heir in tail, who claims as issue in tail 
per formam doni , i. e. according to the 
nature of the estate tail (8 Co. 166a); 
hence, heirs special are called “ heirs male 
of the body,” “heirs in special tail,” Ac., 
according to the variety of the entail. See 
Estate Tail. 

§ 4. Lineal—Collateral — Whole- 
blood—* Half-blood, &c., &c.—With 

reference to the nature and degree of the 
relationship between the ancestor and the 
heir: ( 1 ) Formerly a person was said to he 
“lineal-heir,” if he was lineally descended 
from his ancestor, as son, grandson, Ac.; 
for descent could not be traced lineally up¬ 
wards from son to father, but now an heir 
may be a lineal descendant or a lineal 
ancestor; ( 2 ) a collateral heir is related to 
his ancestor by being descended with him 
from a common progenitor, as in the case 
of brothers, cousins, nephew and uncle 
Ac.; (3) an heir of the whole-blood is 
descended from the same pair of progeni 
tors as his ancestor, while (4) an heir of 
the half-blood and his ancestor have only 
one common progenitor. Thus, A., and B., 
his wife, have two sons, X. and Y.: B. dies, 
and A. marries C., and they have a son 
Z.; here Y. is heir of the full-blood to X., 
but only heir of the half-blood to Z.; (5) 
heirs of the part of the father are those 
related by blood to the father of the an¬ 
cestor ( e . g . a paternal uncle), and ( 6 ) 
heirs of the part of the mother are those 
related by blood to the mother of the 
ancestor (Co. Litt. 12a), but this distinc¬ 
tion is not now of importance ( see Descent, 

§ 12 ); ( 7 ) heir by propinquity is where the 
heir takes as being the nearest blood rela¬ 
tion, as opposed to ( 8 ) heir by representa¬ 
tion, where he takes as representing or 
standing in the place of his ancestor. Id. 
10 b. See the fourth canon of descent, 
Descent, § 5. The following distinctions 
are not now of practical interest: Imme¬ 
diate heir was formerly used to signify 
that the heir was heir apparent or pre¬ 
sumptive at the death of the ancestor, as 
opposed to the case where there is an 
intermediate descent without seisin. (See 
Descent, § 3 and note (6) ; Vin. Abr. Heir 
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6 . 2.) Formerly, in England, a person 
might he heir and not absolutely heir; as 
if land deseended to an heir presumptive 
and afterwards a nearer heir was born (Co. 
Litt. lib); but now this is impossible, 
except in the ease of a posthumous heir 
being born. 

? 5. By limitation, and in faot.— 

When land is given to the heir of a person, 
Mie heir claims not by descent from his 
ancestor, but by purchase from the donor, 
the word heir being used as a descriptio 
personx; and lienee he is called “heir by 
limitation,” as opposed to the heir in fact, 
heir in deed, or actual heir. If a testator 
devises land to his own heir-at-law, the 
latter takes as devisee and not as heir. 
(Vin. Abr. Heir, G. 3.) Right heir seems 
to mean sometimes heir at common law, 
(Bro. Abr. Discent 59; Done 42,) and 
sometimes rightful heir, as opposed to a 
supposititious heir. (Co. Litt. 8 b.) Hxres 
astrarius is used in the old books to denote 
an heir apparent to whom his ancestor 
has conveyed the inheritance in his life¬ 
time, and he is so called of astre , (modern 
French, dire,) a hearth, used figuratively 
for a dwelling-house. (Co. Litt. 8 b.) As 
to mesne heirs, see Seisin. 

2 6 . Co-heirs are two or more persons 
who take by the same descent. Thus, if a 
tenant of gavelkind land in England leaves 
several sons, they take as co-heirs. So, if 
a tenant of ordinary land leaves no son 
and several daughters, the}" take his land 
as co-heiresses. (Litt. \\ 241, 265. See Co¬ 
parceners.) In America, all the children 
of a deceased person are co-heirs, the 
doctrine of primogeniture not having been 
adopted. 

2 7. Apparent, and presumptive.— 
An heir apparent is a person who will be 
heir to his ancestor if he survives him. 
He is not heir, in the proper sense of the 
word, until after the death of his ancestor, 
for “nemo ext hxres viventis” Formerly, in 
England, heir apparent was applied to the 
nearest living heir, for he would be heir if 
the ancestor died immediately, while a 
distinction was taken between an heir 
apparent who must be heir in any event 
(“certain and perdurable heir apparent”), 
’ and an heir apparent whose claim is liable 
to be defeated wholly or partially by the 


birth of a nearer heir or co-heir. (Co. 
Litt. 8 b, 35b.) At the present day, how¬ 
ever, heir apparent means him who, if he 
survives his ancestor, must be his heir, e.g, 
an eldest son in ordinary cases, while any 
other heir is called an “heir presumptive,” 
because his claim to inherit is liable to be 
defeated by the birth of a nearer heir. 2 
Bl. Com. 208. 

2 8. Immediate, and remote.—An heir 
apparent or presumptive is an immediate heir, 
i. e. he is the nearest blood relation capable of 
inheriting to his ancestor. All other blood rela¬ 
tions capable of inheriting are called “ remote 
heirs” Thus, A.’s eldest son is his immediate 
heir, and his younger son is his remote heir. 
Co. Litt. 242 b. 

2 9. As a word of limitation. —Heir 
is also used as a word of limitation to 
denote the quality of an estate of inherit¬ 
ance on its creation. In England, and in 
some of the States, an estate in fee cannot 
be created by deed without the words, 
“and his heirs,” following the name of the 
grantee. “ Tenant in fee-simple is he 
which hath lands or tenements to hold to 
him and his heirs for ever.” (Litt. 2 1.) 
If land is conveyed to A. simply, A. 
merely takes an estate for life. (Ib.; see 
Co. Litt. 8 b.) Similarly, an estate tail is 
properly created by the words, “ and the 
heirs of his body,” following the name of 
the grantee. In wills and agreements 
words of inheritance are not generally 
required. See Estate Tail; Fee; Words 
of Limitation. 

2 10. Heir and heirs are used in a popu¬ 
lar sense, especially by testators, to signify 
the eldest son, or all the children, or the 
devisee, or the next of kin of a given per¬ 
son. The meaning to be given to the word 
is a question of construction, on which sev¬ 
eral rules have been laid down. See 2 
Jarm. Wills 76. See Bastard; Expect¬ 
ant Heir ; Monster. 

Heir, (defined). 44 Cal. 253; 5 Kan. 384 n.; 
18 B. Monr. (Ky.) 329; 26 La. Ann. 413; 45 
Me. 250, 261; 63 Id, 368, 379; 25 Mich. 185, 
188 ; 32 Id. 47 ; 2 Hawks (N. C.) 472 ; 9 Ired. (N. 
C.) L. 278,279; 1 Hen. & M. (Va.) 289; 4 Wheel. 
Am. C. L. 400; Hob. 75; IP. Wins. 232. 

-(when means “heir apparent”). 22 

Me. 257; 1 Wash. (Va.) 388; Reeve Dom. Rel. 
486. 

-(in a lease). Cro. Jac. 145. 

-(in a statute). 2 Swan (Term.) 446. 

-(in a will). 4 Halst. (N. J.) 10, 14: 3 

Binn. (Pa.) 374; 5 Rawle (Pa.) 9; 4 Com. Dig, 
154. 
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HEIR APPARENT.-^ Heir, § 7. 

HEIR-AT-LAW, or HEIR GEN¬ 
ERAL .—See Heir, § 2. 

Heir-at-law, (defined). 2 Wall. Jr. (U. S.) 
368. 

-(in a will). 7 Bing. 226. 

HEIR BENEFICIARY.—A civil law 
term for an heir who has accepted the succes¬ 
sion under the benefit of an inventory, i. e. he is 
only to be liable for the debts of the deceased to 
the amount of the actual value of the succession. 

HEIR BY CUSTOM.— See Heir, § 3. 
HEIR BY DEVISE .—See Heir, § 5. 
HEIR COLLATERAL.— See Heir, 

HEIR CONVENTIONAL.—A civil law 
term for one who becomes entitled to a succession 
by virtue of a contract inter vivos , as distinguished 
from the “ heir legal,” or “ heir testamentary ” 
(qq. v.) 

HEIR FORCED .—See Forced Heir. 

HEIR LEGAL.—A civil law term for one 
whose blood relationship to the deceased entitles 
him to*the succession by force of law, as distin¬ 
guished from an “heir conventional,” or “heir 
testamentary ” (qq. v.) 

Heir legal, (in a will). 1 Grant (Pa.) Cas. 
60. 

IIeir male, (in a will). 3 Mas. (U. S.) 391; 
10 R. 1. 509. 

Heir male of his body, (in a will). 1 
Root (Conn.) 555. 

Heir or heirs who should be legally 
entitled to the same, (in a will). 8 Jur. 
234. 

HEIR PRESUMPTIVE.— Heir, 

S3 7, 8. 

Heir presumptive, (distinguished from 
u heir apparent ”). Lofft 273. 

HEIR SPECIAL .-See Heir, \ 3. 

HEIR TESTAMENTARY.—A civil law 
term for one who is made heir by will, as dis¬ 
tinguished from an “ heir legal,” or “ heir con¬ 
ventional” (qq. v .) 

HEIRDOM. —Succession by inherit¬ 
ance. 

HEIRESS. —a. female heir. See Heir. 

HEIRLOOMS. —Such goods and per¬ 
sonal chattels as, contrary to the nature 
of chattels, go by special custom to the 
heir or devisee of the owner, along with 
the inheritance, and not to his executor. 


It is said that the owner of an heirloom 
cannot dispose of it by will sc as to sever 
it from the inheritance, although he may 
dispose of it during his lifetime. (2 Bl. 
Com. 427; Co. Litt. 18 b, 185b; 12 Co. 105.) 
Heirlooms, in the strict sense, are rare. 
When personal property is left by will, or 
settled so as to descend like a proper heir¬ 
loom as far as the rules of law allow, it is 
called an “heirloom by devise” or “settle¬ 
ment,” or a “ quasi-heirloom.” See Chat¬ 
tels. 


Heirs, (meaning of, in devisee and bequests, 
distinguished). 1 Hun (N. Y.) 601. 

- (when means “children”). 39 Ala. 

175; 8 Busli (Kv.) 115; 2 Pick. (Mass.) 243; 4 
Id. 198, 208; 72 Mo. 492; 51 Barb. (N. Y.) 137 ; 
66 N. Y. 42; 15 Ohio 559; 8 Humph. (Tenn.) 
328; 11 L. J. N. s. Ch. 155; 3 T. R. 493. 

- (not synonymous with “children’'). 

66N.Y. 42. 

-— (when meaning more remote descend¬ 
ants than “children”). 4 T. R. 750. 

-- (when means “heirs apparent”). 1 

Dev. (N. C.) Eq. 270. 

-(when means “heirs of the body”). 

35 Me. 349. 

- (when means “issue”). 5 Har. & J. 

(Md.) 10; 32 Mich. 47 ; 68 N. Y. 41; 4 WheeL 
Am. C. L. 372; 6 Jur. 909. 

-(not synonymous with “ issue ”). 3 J. 

J. Marsh. (Ky.) 236; 3 Edw. (N. Y.) 1, 9. 

- (alien issue are not). 4 Wheat. (U. 

S.) 453, 461. 

-(when means “ next of kin ”). 2 Beas. 

(N. J.) 109. 

- (as a word of limitation). 4 Paige 

(N. Y.) 293, 296; 3 Wend. (N. Y.) 503, 511,521; 
8 Wheel. Am. C. L. 411; Reeve Dorn. Rel. 456. 

- (as a word of purchase). 67 Pa. St. 

446 ; 1 Serg. & R. (Pa.) 157 ; Reeve Dom. Rel. 
463. 

- (in articles of marriage settlement). 

1 Barn. & C. 238. 


-(in a bond). Dyer 368 a. 

-- (in a codicil). 1 Jac. & W. 34. 

-— (in a covenant). 6 Yerg. (Tenn.) 96 ; 

4 Wheel. Am. C. L. 62. 

-(in a deed). 10 Allen (Mass.) 431; 16 

Gray (Mass.) 568, 572; 121 Mass. 307, 309; 2 
C. E. Gr. (N. J.) 17; 1 Dru. &. W. 1; 2 Jac. & 
W. 1; 2 Ld. Raym. 1152; 18 Ves. 422; Co. 
Litt. 9 a. 

-(in a deed of trust). 109 Mass. 589; 


11 Am. Rep. 744. 

-(in a lease). 2 Barn. & C. 197. 

-(in a life insurance policy). 88 Ill. 251. 

-(in a statute). 52 Tex. 375. 

-— (in a will). 8 Wheat. (U. S.) 495 ; 7 

B. Monr. (Ky.) 607; 18 Id. 367, 371; 8 Bush. 
(Ky.) 115, 120; 11 Id. 646; 8 Dana (Ky.) 442; 
2 Duv. (Ky.) 296; 1 Mete. (Ky.) 277; 4 Allen 
(Mass.) 466; 12 Cush. (Mass.) 386; 16 Gray 
(Mass.) 104, 307; 7 Mete. (Mass.) 175; 8 Id. 
450; 9 Id. 148 ; 11 Id. 23; 8 Mass. 3,38; 16 Id. 
244; 108 Id. 576; 115 Id. 124 ; 120 Id. 343; 40 
Miss. 758; 1 Halst. (N. J.) 114; 2 Id. 379; J 
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. i X. J.) 1S1, 1S5; South. (N. J.) 303, 413 ; 
ark (X. Y.'i 144; 8 Den. (N. Y.) 485; 4 
Edw. IN. Y.) 131; 18 X. Y. 412; 38 Id. 410 ; | 
59 Id. 149; 5 Paige ^X. Y.) 464; 12 Wend. (N. : 
Y.' 002 ; 1 Dev. V X. C.) Eq. 1S9; 2 Id. 509 ; 4 : 
Hawk. (X. 0.) 898; 1 Jones (X. C.) Eq. 114 ; 2 
Id. 28 ; 1 Jones (X. C.) L. 221; 30 Ohio St. 288_; 

3 Binn. (Pa. 1 540; 3 Id. 139; 5 Pa. St. 401; 45 
Id. 201; 14 Sere:. A K. (Pa.) 40; 4 Watts (Pa.) 
S3; 2 Whart. iPaS 870, 381; 1 MeMull. (S, C.) 
Eq. 201; 1 Head (TeniO 411; 2 W. Bl. 1010; 

1 Crci. 164 ; Cm. Jae. 22, 695; 4 East 313, 318 ; 
12 Id. 517 ; L. R. 15 Eq. 110, 151; 1 P. Wins. 
23: 2 Phil. 583; 4 Knss. 384 ; 1 T. R. 630. 

Heirs, (not necessary to give an inheritance 
to trustees!. Amb. 95. 

- [scire facias against). 5 Hayw. (Tenn.) 

2 SO. 

Heirs above named, (in a will). 52 Ind. 
401. 

Heirs, all my, (means only the children of 
the testator and their descendants, and not the 
widow). 73 Ind. 412. 

Heirs and assigns, (in a deed). 9 Allen 
(Mass.) 159, 16S; 3 Dowl. A Rv. 414. 

- (in an indenture). 4 Serg. & R. (Pa.) 

109. 

- (in a will). 100 Mass. 345; L. R. 4 

Eq. 171; L. R. 6 Ex. 291; Love. Wills 154. 

Heirs-at-law, (who are). 9 Pet. (U. S.) 
4S4. 


-(grant to). 12 Mass. 447. 

-(in an award). 4 Rand. (Va.) 95. 

- (in a declaration). 7 Dowl. & Ry. 517. 

-(in a statute). 9 Pet. (U. S.) 793. 

-(in a will). 3 Allen (Mass.) 587 ; 5 

Id. 249; 122 Mass. 535, 536; 128 Id. 38, 40; 23 
Hun (X. Y.) 305; 2 Bli. 1; 5 Yes. 403. 

Heirs born, (in a deed). 6 Ala. 631. 

Heirs, devisees, or legal representa¬ 
tives, (used as words of purchase). 3 Edw. 
(X. Y.) 251. 

Heirs female, (in a will). Co. Litt. 24b. 
Heirs forever, (in a will). 4 Halst, (X. 
J.) 50; 2 Desaus. (S. C.) 94; 1 Call (Va.) 343. 

Heirs, her, (in a will). 8 Serg. & R. (Pa.) 
71. 


Heirs, lawful, (equivalent to “ heirs of the 
body”). 3 Com. Dig. 134. 

-(equivalent to “heirs of the body,” or 

“issue”). 9 Jur. 269. 

-(equivalent to “lawful issue”). 69 

Pa. St. 190. 

Heirs lawfully from her body begot¬ 
ten, (in a will). 3 Gr. (N. J.) 408. 

Heirs, legal, (in a policy of insurance). 88 
HI. 254. 


-(in a will). 63 Me. 368 ; 18 Am. Rep. 

234 ; 2 Ired. (N. C.) Eq. 72. 

Heirs male, (as synonymous with “issue 
male”). 5 T. R. 305. 

- (when words of purchase). 58 Me. 

191. 

-(in a deed). 5 Bro. P. C. 93 ; 1 P. 

Wms. 73, 77, 78; 4 Ves. 794. 

- (in a will). 3 Day (Conn.) 332; 1 

Root (Conn.) 79, 80; Penn. (X. J.) 819, 825; 
12 Wend. (N. Y.) 83; 4 Wheel. Am. C. L. 399; 
6 Bam. & C. 48 ; 10 Bing. 198; 3 Bos. & P. 627 ; 
5 Burr. 2615; 3 Mod. 123; 11 Id. 189; 1 P. 
Win* 58; 2 Id. 3 ; 4 Ves. 326; 1 Wils. 30, 31. 


Heirs male of the body, (in a will). 1 
East 264. 

Heirs, my, (in a will). 25 Ind. 63. 

Heirs of body, (in a will). L. R. 2 Eq. 276. 
Heirs of his body, (appropriate words to 
create an estate tail). 2 Bouv. Inst. 224. 

-(in articles of marriage agreement). 

Reeve Dom. Rel. 484. 

- (in a deed). 17 Ga. 81; 1 Penn. (N. 

J.) 291. 

- (in a grant). 2 Root (Conn.) 205. 

- (in a will). 1 Root (Conn.) 96; 2 Id. 

39 ; 10 B. Monr. (Kv.) 56 ; 1 Ilarr. (X. J.) 172 ; 
South. (N. J.) 427, 431 ; 2 N. Y. 386 ; 6 Id. 419 ; 

I Desaus. (S. C.) 353; 3 Rich. (S. C.) Eq. 156; 
18 Am. Rep. 589; 1 Atk. 286; 2 Burr. 1100; 

II East 672; L. R. 3 H. L. 121; 1 P. Wins. 56. 
Heirs of his body lawfully begotten, 

(synonymous with “ issue”). 2 Har. A G. (Md.) 
42, 53/ 

Heirs of the body, (who are). 2 Bli. 49. 

- (when means “children”). 5 Barn. 

& C. 866. 

- (when words of limitation). 68 Ill. 

594; 2 Johns. (N. Y.) Cas. 384. 

-(when words of purchase). 1 Am. L. 

J. 193. 

-(in an indenture). 9 Mod. 236. 

-(in a statute). 115 Mass. 262, 277. 

-(in a will). 37 Ala. 174 ; 10 B. Monr. 

(Ky.) 59, 104, 106; 2 Mete. (Ky.) 335, 469; 7 
Allen (Mass.) 72; 9 Mass. 160, 167; 1 Rich. (S. 
C.) Eq. 141; Eden 119; 7 Jur. 295 ; 12 L. J. 
n. s. Ch. 359. 

Heirs of the bodies, (in a will). 4 Burr. 
2579. 

Heirs of the full blood, (in a will). 40 
Ga. 562. 

Heirs of their bodies forever, (in a 
will). 5 Ind. 283. 

Heirs of them, (equivalent to “theirheirs”), 
21 Pa. St. 343. 

Heirs or next of kin, (in a will). L. R 
9 Ch. D. 607. 

Heirs proceeding from his body, (in a 
will). 2 Dev. (X. C.) Eq. 307. 

Heirs, right, (in a will). 12 L. J. n. s. Ch. 
187. 

HEIRSHIP.—The quality or condition 
of being heir, or the relation between the 
heir and his ancestor. 

HEIRSHIP MOVABLES.—In the 

Scotch law, those things which the law withholds 
from the executors and next of kin, and gives to 
the heir, that he may not succeed to a house and 
lands completely dismantled. They consist of 
the best of everything; furniture, horses, cows, 
oxen, farming utensils, &c., but do not include 
“fungibles” ( q . v.) 

Held, (defined). 7 So. Car. 88, 99. 

Held and owned, (in a statute). 23 Hun 
(N. Y.) 341. 

Held by them in trust, (in a policy of 
insurance). 36 Md. 398. 

HELL.—A place under the exchequer 
chamber, where the king’s debtors were confined. 


HELM. 


( 602 ) 


HERBERGAGIUM. 


HELM.—Thatch or straw; a covering for 
the head in war; a coat-of-arms bearing a crest; 
the tiller or handle of the rudder of a ship. 

HELOWE-WALL.—The end-wall cov¬ 
ering and defending the rest of the building. 
Kenn. Par. Ant. 573. 

HELSING.—A Saxon brass coin, of the 
value of an English half-penny. 

HEMOLDBORH, or HEMEL- 
BORCH.—A title to possession. The ad¬ 
mission of this old Norse term into the laws of 
the Conqueror is difficult to be accounted for; it 
is not found in any Anglo-Saxon law extant.— 
Anc. Inst. Eng . 

Henceforth, (in a lease). Cro. Jac. 258. 

Henceforward, (synonymous with “here¬ 
after”). 7 Pick. (Mass.) 128 n. 

HENCHMAN.—A page; an attendant; a 
herald. 

HENEDPENNY.—A customary payment 
of money instead of hens at Christmas; a com¬ 
position for eggs.— Cowell , 

HENFARE.—A fine for flight on account 
of murder.— Eomesd . 

HENG-EN.—A prison for persons con¬ 
demned to hard labor.— Anc. Inst. Eng. 

HENG-HEN.—A prison; a house of correc¬ 
tion. 

HENGWITE.— See Hangwite. 

HEORDFJETE, or HUDEF-53ST.—A 

master of a family, keeping house, distinguished 
from a lower class of freemen, viz.: folgeras 
( folgarii ), who had no habitations of their own, 
but were house-retainers of their lords.— Anc . 
Inst. Eng. 

HE ORDPENNY. —Peter-pence.— Cowell . 

HEORDWERCH.—The service of herds¬ 
men, done at the will of their lord. 

HEPTARCHY.—A government exercised 
by seven persons, or a nation divided into seven 
governments. In the year 560, seven different 
monarchies had been formed in England by the 
German tribes, namely: That of Kent, by the 
Jutes; those of Sussex, Wessex, and Essex, by 
the Saxons; and those of East Anglia, Bernicia, 
and Deira, by the Angles. To these were added, 
about the year 586, an eighth, called the “ king¬ 
dom of Mercia,” also founded by the Angles, and 
comprehending nearly the whole of the heart 
of the kingdom. These States formed together 
what has been designated the “Anglo-Saxon 
Octarchy,” or more commonly, though not so 
correctly, the “Anglo-Saxon Heptarchy,” from 
the custom of speaking of Deira and Bernicia 
under the single appellation of the “kingdom 
of Northumberland.”— Whart 


HERALD. —An officer who registers 
genealogies, adjusts ensigns armorial, reg¬ 
ulates funerals, and carries messages be¬ 
tween princes, and proclaims war and 
peace. Heralds were anciently called 
“dukes-at-arms,” probably from the Latin, 
ducere ad arma; because the conducting 
of affairs concerning peace and war de¬ 
volved upon them, their office being to 
carry messages to the enemy, and to pro¬ 
claim war or peace. Hence, the persons 
of heralds were deemed sacred by the law 
of nations, and were received and protected 
by belligerent powers, as flags of truce are 
in the present day. 

HERALDRY. —(1) The science of 
heralds; (2) an old and obsolete abuse of 
buying and selling precedence in the 
paper of causes for hearing. See North’s 
Life of Lord-Keeper Guildford, vol. i. 435. 

HERALDS’ COLLEGE. -An 

ancient royal corporation, in England, 
first instituted by Richard III., in 1483, 
situated on St. Bennet’s Hill, near St. 
Paul’s, in the city of London. The above 
named heralds, together with the earl- 
marshal and a secretary, are the members 
of this corporation ; in all, thirteen per¬ 
sons. The heralds’ books, compiled when 
progresses were solemnly and regularly 
made into every part of the kingdom, to 
enquire into the state of families, and to 
register such marriages and descents as 
were verified to them upon oath, are 
allowed to be good evidence of pedigrees. 
(3 Stark. Ev. 843.) The heralds’ office is 
still empowered to make grants of arms 
and to permit change of names. See Sur¬ 
name. 

HERBAGE.—The same as “vesture” 

( q. v.) Co. Litt. 4 b. 

Herbage, (common of). 17 Ch. D. 567. 

-(grant of does not convey the soil). 1 

Pick. (Mass.) 224. 

HERBAGIUM ANTERIUS.— 

The first crop of grass or hay, in opposition to 
“after-math,” or second cutting. Kenn. Par. 
Ant. 459. 

HERBENGER, or HARBINGER.— 

An officer in the royal house, who goes before 
and allots the noblemen and those of the house¬ 
hold their lodgings; also, an innkeeper. 

HERBERGAGIUM. —Lodgings tc 
receive guests in the way of hospitality. Cowell, 
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HERBERQARB .—To harbor; to enter- 
tAin. 

HERBERG-ATUS. —Spent in an inn.— 

CourlL 

HERBERY, or HERBTTR Y.— An inn. 

— Cowell. 

HERCE, or HERCIA.—A harrow — 

Fleia, 1, 2, e. lxxvii. 

HERCIARE.—To harrow. 4 Inst. 270. 

HERDEWICH, or HERDEWIO.-A 

enuise or place tor cattle or husbandry. Mon. 

C' D a 

Aug. part o. 

HERDWERCH, or HEORD- 
WERCH .—Herdsmen’s work, or customary 
labor, done by shepherds and inferior tenants, at 
the will of the lord.— Cowell. 

Hereafter, (in a covenant). 5 Halst. (N. 
J.) 20, 20. 

-(in a statute). 106 Mass. 269; 115 Id. 

400, 404; 15 N. Y. 595. 

-(synonymous with “ henceforward ”). 

7 Pick. (Mass.) 128 n. 

HEREB ANNUM.—A mulct for not going 
armed Into the field when summoned .—SpeL 
Glosi. 

HEREBOTE.—The royal edict, summoning 
the people to the field.— Cowell. 

Hereby, (in a will). 11 So. Car. 295. 

HEREDAD. —In the Spanish law, a piece 
of cultivated land. 

HEREDERO.—In the Spanish law, an 
heir or devisee. 

HEREDITAMENT. — Low Latin: here - 

{Momentum (Du Cange 8. v .), from hereditas, inherit¬ 
ance. The word seems to be a comparatively modem 
word in English law. The old word is heritage, Britt. 
186 b. 

2 1. “ Whatsoever may be inherited is 
an hereditament.” (Co. Litt. 6a; Shep. 
Touch. 91.) In other words, when a right 
is of such a nature that on the death of its 
owner intestate it descends to his heir, it 
is a hereditament. The term includes a 
few rights unconnected with land, but it is 
generally used as the widest expression for 
real property of all kinds, and is therefore 
employed in conveyances after the words 
41 lands” and "tenements,” to include 
everything of the nature of realty which 
they do not cover. 

The principal division of hereditaments 
is into those which lie in livery, and those 
which lie in grant. See Grant; Livery. 

2 2. Lying in livery, or corporeal.— 
Hereditaments lying in livery are those 


whereof livery of seisin can be made, such 
as lands, houses, &c. In other words, they 
are visible and tangible objects, and are 
hence also called "corporeal heredita¬ 
ments.” Shep. Touch. 228; Co. Litt. 9a; 
Wins. Real Prop. 10. 

2 3. Lying in grant, or incorporeal. 
—Hereditaments lying in grant are those 
whereof no livery of seisin can be made, 
because they are mere rights, but they 
pass by deed of grant without more. They 
include (1) reversions, remainders, and 
other executory interests in land; and (2) 
incorporeal hereditaments, namely: ad- 
vowsons, tithes, easements, profits a pren- 
der , services, rents, annuities, offices, dig- 
nities, franchises, &c. (2 Bl. Com. 21; Co. 

Litt. 47a, 165a; Shep. Touch. 228.) Some 
writers include reversions and remainders 
among incorporeal hereditaments, and dis¬ 
tinguish incorporeal hereditaments in the 
strict sense by calling them heredita¬ 
ments purely incorporeal; but the classi¬ 
fication is neither correct nor convenient. 
Wms. Real Prop. 241, 322; 1 Steph. Com. 
647 n. In Co. Litt. 47 a, reversions and 
remainders are expressly opposed to incor¬ 
poreal hereditaments. 

2 4. Real, personal, and mixed.— 
Another division of hereditaments is into 
real, personal, and mixed. Real heredita¬ 
ments are lands and tenements. A per¬ 
sonal hereditament is one which concerns 
neither lands nor tenements, such as an 
annuity granted to a man and his heirs. 
A mixed hereditament is partly real and 
partly personal, as where “ the king cre¬ 
ated an earl of such a county or other 
place, to hold that dignity to him and his 
heires, this dignity is personall, and also 
concerneth lands and tenements.” Co. 
Litt. 2 a. 

2 5. Legal, or equitable. —Heredita¬ 
ments are also either legal, namely, such 
as descend to the heir by the rules of the 
common law, as in the preceding examples, 
or equitable, namely, those rights which 
exist only by the rules of equity. Thus, 
an equity of redemption (g. u) and the 
interest of an heir in money directed to be 
laid out in the purchase of land, ar° 
equitable hereditaments. Burt. Comp. Eq 
2 1443. See Conversion. 

2 6. Collateral. —Coke says, that th 
1 franchises of chase, warren, and park ar 
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collateral hereditaments, and not issuing 
out of the 6oil like rights of common, 
“and, therefore, if a man hath a chase in 
other men’s grounds, and after purchase 
the grounds, the chase remaineth.” (4 Inst. 
318.) In other words, it is not extinguished 
by unity of seisin, being a privilege distinct 
from the land. See Corn. Dig. Chase D. 

\ 7. Entire—Several—Divisible—In¬ 
divisible. —An entire hereditament is one, the 
parts of which are connected together, as opposed 
to several hereditaments which are unconnected 
with one another; as if a man has two estates 
which are separated from one another by land 
belonging to other persons, (See Co. Litt. 252b.) 
Entire hereditaments, again, are either divisible 
or indivisible. Thus, a piece of land or a rent- 
charge is divisible, while an advowson or a com¬ 
mon sans nombre cannot be divided; the former 
from its nature, the latter because its division 
would increase the charge to the owner of the 
commonable land. An advowson, however, may 
in effect be divided between coparceners, for 
they may agree to present bv turns. Co. Litt. 
32 a, 164 b. 

Hereditament, (defined). 5 Conn. 508, 
518; 28 Barb, (N. Y.) 336, 338; 3 Kent Com. 
401; 1 Chit. Gen. Pr. 153. 

-(in a statute). 4 Ad. & E. 805. 

Hereditaments, (distinguished from “tene¬ 
ments”). 8 T. R. 503. 

- (includes what). 5 Wend. (N. Y.) 

453. 

- (in a lease). Dyer 323a. 

- (in a statute). 3 Barn. & AcL 216. 

- (in a will). 1 Bos. & P. 558, 562; 2 

Id. 247, 251 ; 11 Mod. 91, 103; 3 T. R 356; 5 
Id. 563; 1 Chit. Gen. Pr. 250. 

Hereditaments, other real, (in a statute). 
4 Rawle (Pa.) 361. 

HEREDITARY.—That which may be 

inherited. 

HEREDITARY RIGHT TO THE 
CROWN.—The crown of England, by the 
ositive constitution of the kingdom, has ever 
een descendible, and so continues, in a course 
peculiar to itself, yet subject to limitation by 
parliament; but, notwithstanding such limita¬ 
tion, the crown retains its descendible quality, 
and becomes hereditary in the prince to whom 
it is limited. 1 Bl. Com. c. 3. 

HEREFARE.—A military expedition; a 
going to war.— Cowell. 

HEREGEAT.—A heriot (q. v.) 

HEREGELD.—A tribute or tax levied for 
the maintenance of an army. — Cowell . 

Hereinafter, (as meaning “herein”). 1 
Sim. 173. 

Hereinbefore, (in a statute). Wilberf. 
Stat. L. 187. 

Hereinbefore contained, (in railway act). 
L. R 3 Ch. 297. 


HERELLXJS.—Certain little fish, probably 
minnows.— Cowell. 

HERMITORIUM.—A place of retirement 
for hermits. Mon. Ang. tom. 3, p. 18. 

HEREMONES, or HERETEAMS.— 

Followers of an army. 

HEREN A CH. —An arch-deacon.— Cowell . 
HERES.— See Hjeres. 

HERESLITA, HERESSA, or HER- 
ESSIZ,—A hired soldier who departs without 
license. 4 Inst. 128. 

HERESY.—An ecclesiastical offence, con¬ 
sisting in the holding of a false opinion repug¬ 
nant to some point of doctrine clearly revealed 
in scripture, and either absolutely essential to the 
Christian faith, or at least of most high import¬ 
ance. (Phillim. Ecc. L. 1092.) It was formerly 
punishable by death, but the writ de hceretico 
comburendo was abolished by Stat. 29 Car. 2 c. 9, 
and it is now punishable in England only by 
excommunication or other censure (q. v.) (Id. 
1095); the maximum punishment is conse¬ 
quently six months’ imprisonment. Stat. 53 
Geo. III. c. 127; Stepli. Cr. Dig. 98. See Ex- 
communication. 

HERETOCH.—A general, leader, or com¬ 
mander ; also, a baron of the realm.— Du Fresne . 

Heretofore, (defined). 40 Conn. 156. 

-(in a grant). Dyer 362a. 

-(in a statute). 5 Vr. (N. J.) 377; 2 

Zab. (N. J.) 365; 13 N. Y. 378, 427, 458. 

Heretofore been consulted or em¬ 
ployed, (in a statute). 26 Mich. 342. 

HERETUM.—A court or yard.— Jacob. 

HERGE.—In Saxon law, offenders who 
joined in a body of more than thirty-five to 
commit depredations. 

HERIGALDS. —A sort of garment.— 
Cowell. 

HERIOT .—Norman-French : hcricl (Britt 
178a), late Latin: heriotum, from Anglo-Saxon: her - 
qeata , heregeatve, an implement of warfare, because the 
lord on the death of his tenant was entitled to a cer¬ 
tain number of the tenant's horses and arms, varying 
according to his military rank (Cnut's Laws, II. 70), 
or in the case of a villein, to his best beast. (William 
I ’s Laws, 20. Compare the German Besthaupt , Grimm’s 
K. A. 364.) Originally, heriot and relief {q. v.) were 
spoken of as synonymous, but after the Conquest, 
“ relief" became appropriated to free tenants, and 
“heriot," to villeins. (Britt. 178a.) 

Heriots are of three kinds: Heriot service; 
suit heriot; and heriot custom. 

§ 1. Heriot service can only exist as inci¬ 
dent to a freehold tenure created before the 
Statute of Quia Emptores. It consists in the right 
of the lord to the best beast of a tenant dying 
seised of an estate of inheritance, and is recover¬ 
able by seizure or distresss. Hence it is said to 
lie both in prender and in render. See those 
titles. Elt. Copyh. 179 et seq .; Wins. Seis. 203; 
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Scriv. Copyli. 2 Watk. Copyli. 9S; Co. 

Copyli. ^ 124; Kit. 205. 

I 2 Suit heriot is the right to some chattel 
of a deceased tenant, reserved on a grant or lease 
of freehold lands made in modern times. It is 
not confined to the best beast or to the ease of a 
tenant dying seised of an estate of inheritance. 
A suit heriot being a species of rent, the lord 
must either distrain or bring an action for it, and 
cannot seize it. Seriv. Copyh. 372; Kit. Copyli. 
c. 1. 

| 3. Heriot custom is usually found in 
copyholds, though it also occurs in freeholds 
held of a manor in which the freeholders are 
subject to a set of customary rules. It is not 
recoverable by distress except by special custom, 
and is in other respects entirely regulated by 
. local custom. Thus, it may be confined to the 
second best beast, or to animals of a particular 
kind, or to “dead goods.” A heriot custom may 
also be due on alienation as well as on death. 
Elt. Copyli. c. 1. Sec Mortuary; Service. 

HERISCHILD. —Military service, or 
knight’s fee.— Cowell. 

HERISCHULDA.—A fine for failure to 
obey a proclamation of warfare.— Skene de verb 
Signif. 

HERISCINDIUM.—A division of house¬ 
hold goods.— Blount. 

HER IS LIT. —Laying down of arms.— 
Blount. Desertion from the army.— Spel. Gloss. 

HERISTALL.—A castle.— Spel. Gloss. 

HERITABLE BOND.—In the Scotch 
law, a bond for money, joined with a conveyance 
of land or heritage, to be held by a creditor as 
security for his debt.— Bell Diet. 

HERITABLE JURISDICTION. 

—Grants of criminal jurisdiction, anciently 
bestowed on great families in Scotland, with a 
view to the more easy administration of justice. 
Abolished by 20 Geo. II. c. 43.— Bell Diet. 

HERITABLE RIGHTS.—In the Scotch 
law, all rights to land, or whatever is connected 
with land, as mills, fishings, tithes, &c —Bell 
Did. 

HERITAGE.—In the Scotch law, land, and 
all property connected therewith; real estate, as 
distinguished from movables, or personal prop¬ 
erty.— Bdl Did. 

HERITOR.—In the Scotch law, a land¬ 
holder in a parish. 

HERMAPHRODITE.—A person of 
doubtful sex, or who, by reason of malfor¬ 
mation, possesses the sexual characteristics 
(more or less perfectly developed) of both 
sexes. 

Hermaphroditus tam masculo quam 
feminaB comparator secundum pree- 


valentiam sexus incalescentis (Co. Litt. 
8): An hermaphrodite is to be considered male 
or female, according to the predominancy of the 
prevailing sex. 

HERMENEUTICS.—The art of in¬ 
terpretation and construction of [legal] 
writings. 

HERMER.—A great lord.— Jacob . 

HERMITORIUM.—The chapel or place 
of prayer belonging to a hermitage. 

HERMOGENIAN CODE.— See Codex 
Greoorianus, &c. 

HERNESCUS.— A heron.— Cowell. 

HERNESIUM, or HERNASIUM. 
Household goods; implements of trade or hus¬ 
bandry ; the rigging or tackle of a ship.— CowelL 

HEROUDES.—Heralds.— Du Cange. 

HERPEX.—A harrow.— Spel . Gloss. 

HERPICATIO.—A day's work with a 
harrow.— Spel. Gloss. 

HERRING SILVER.—A composition in 
money for the custom of supplying herrings for 
the provision of a religious house. 

HERUS.—A master. 

HE SI A.—An easement.— Du Cange . 

HE ST A, or HESTHA.—A little loaf of 
bread. 

HESTCORN.—Corn vowed or devoted to 
religious use.— CowelL 

HET^IRARCHA.—The head of a relig¬ 
ious house; the head of a college; the warden 
of a corporation. 

HEUVELBORGH.—A surety for debt.— 

Du Fresne. 

HEYBOTE.— See Estovers. 

HEYLODE.—A customary burden laid 
upon inferior tenants for mending or repairing 
the heys or hedges.— CowelL 

HEYMECTUS.—A hay-net; a net for 
catching conies.— CowelL 

HIBERNAGIUM.—The season for sowing 
winter com.— CowelL 

HID AGE.—An extraordinary tax formerly 
payable to the crown for every hide of land. 
This taxation was levied not in money, but pro¬ 
vision of armor, &c. — CoweU . 

HIDALGO.—In the Spanish law, a person 
of noble lineage. 
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HIDE, and G AIN.— Arable land. Co. 
Litt. 856. 

HIDE OF LAND.—The same as a plough¬ 
land or plowland {q. v.) Co. Litt. 69 a. 

HIDEL. —A place of protection or sanctuary. 

— Cowell. 

Hides, (in marine insurance policy). 7 Cow. 
(N. Y.) 202. 

HIDGTLD, or HIDEGTLD.— A sum of 
money paid by a villein or servant to save him¬ 
self from a whipping. Fleta 1. 1, c. 47, \ 20. 

HIERARCHY. —Direction in religious 
concerns and things sacred. Of whatever 
denomination may be the persons who 
take the lead in conducting religious rites, 
whether they be styled presbyters, elders, 
ministers, priests, or bishops, they virtually, 
and according to the true and real mean¬ 
ing of the term, constitute a hierarchy. 
Hierarchy subsists as much among the 
chief ministers in the Church of Geneva 
or of Scotland, as in the Church of Rome 
or of England.— Encycl. Loud . 

HIERLOOM.— See Heirlooms. 

HIGH BAILIFF. —An officer attached to 
an English county court. His duties are to 
attend the court when sitting; to serve sum¬ 
monses ; and to execute orders, warrants, writs, 
&c. (Stat. 9 and 10 Viet. c. 95, $ 33; Poll. C. 
C. Pr. 16.) He also has similar duties under 
the bankruptcy jurisdiction of the county courts. 
Bankruptcy Rules, 1870, 58. 

HIGH COMMISSION COURT.— A 

court established by 1 Eliz. c. 1. It was insti¬ 
tuted to vindicate the dignity and peace of the 
church, by reforming, ordering, and correcting 
the ecclesiastical state and persons, and all man¬ 
ner of errors, heresies, schisms, abuses, offences, 
contempts, and enormities. The powers of this 
tribunal were directed to tyrannical and uncon¬ 
stitutional purposes. It was therefore abolished 
by 16 Car. I. c. 11. 5 Reeves Hist. Eng. Law 
215. 

HIGH CONSTABLE. —See Constables, 

8 h 

HIGH CONSTABLE OF ENG- 
LAND, LORD. —His office has been disused 
(except only upon great and solemn occasions, as 
the coronation, or the like,) since the attainder of 
Stafford, Duke of Buckingham, in the reign of 
Henry VII. 

HIGH COURT OF ADMIRALTY.— 

An English court of maritime jurisdiction, 
anciently styled the “ Court of the Lord High 
Admiral.” ( See Admiral, § 1.) It had two 
jurisdictions, one as an instance court, in which 
originally not only civil but also criminal suits 


of a maritime nature were decided, and the other 
as a prize court. The same judge presided over 
both courts, but by virtue of separate commis¬ 
sions. Wins. B. Adm. 1. As to the matters 
usually falling within the cognizance of the 
Instance Court, see Admiralty, § 1 ; as to the 
jurisdiction of the Prize Court, see Capture ; 
Prize Court. By the Judicature Acts, 1873-5, 
the jurisdiction of the Admiralty Court was 
transferred to the Probate, Divorce, and Admir¬ 
alty Division of the High Court (q. v.) 

HIGH COURT OF CHANCERY. — 

See Chancery, \ 2. 

HIGH COURT OF JUSTICE.—That 
branch of the English Supreme Court of Judi¬ 
cature ( q . v.) which exercises (1) the original 
jurisdiction formerly exercised by the Court of 
Chancery, the Courts of Queen’s Bench, Com¬ 
mon Pleas and Exchequer, the Courts of Pro¬ 
bate, Divorce and Admiralty, the Court of Com¬ 
mon Pleas at Lancaster, the Court of Pleas at 
Durham, and the courts of the judges or com¬ 
missioners of assize, and (2) the appellate juris¬ 
diction of such of those courts as heard appeals 
from inferior courts. Judicature Act, 1873, g 16. 
Infra, \ 5. 

\ 2. It is a superior court of record, and was 
.originally composed of the lord chancellor (who 
is the president but never sits as a judge in the 
High Court), the lord chief justice of England, 
the master of the rolls, the lord chief justice of 
the Common Pleas, the lord chief baron of the 
Exchequer, the three vice chancellors of the 
former Court of Chancery, such of the puisne 
judges of the old common law r courts as have 
not been transferred to the Court of Appeal, the 
judge of the former Probate and Divorce Court, 
the judge of the former Admiralty Court, and 
the “judges of Her Majesty’s High Court of 
Justice,” who have been appointed since the 
Judicature Act came into operation. Id. % 5; 
Act of 1875, § 3; Appellate Jurisdiction Act, 
1876, \\ 15,18 ; Judicature Act, 1877; Id., 1881. 

3 3. Divisions of the High Court.— 
The High Court was also originally divided 
into five temporary divisions, corresponding to, 
and composed of the same judges as, the old 
courts which it replaced, viz.: The Chancery 
Division; the Queen’s Bench Division; the 
Common Pleas Division; the Exchequer Divi¬ 
sion ; and the Probate, Divorce and Admiralty 
Division. (Judicature Act, 1873, $ 31.) And 
it was enacted that most of the business which 
before the act was within the exclusive jurisdic¬ 
tion of any one of the old courts should be 
assigned to the corresponding Division oi the 
High Court, i. e. the action or matter was to be 
commenced in that Division. Thus, actions tor 
the execution of trusts were to be assigned to the 
Chancery Division, and proceedings relating to 
the revenue, to the Exchequer Division. (Judica¬ 
ture Act, 1S73, l 34,) provision being made for 
the transfer of business from one Division or 
judge to another, when necessary. Id. $ 36. 

I 4. On the death, in 1880, of the lord chief 
justice of England, and the lord chief baron of 
the Exchequer^ who were in office when the 
Judicature Act came into operation, a council of 
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judges was hold. and on the resolution then 
passed an order in council (which cnme into 
orteot on the 26th February, 1S81,) was made 
under the 82d section ot the Judicature Act, 
1ST 3. abolishing the offices ot the lord cliiel jus¬ 
tice of the Common Pleas and the lord chief 
baron, and consolidating the “three common 
law divisions." i. e. the Queen’s Bench, Common 
Picas and Exchequer Divisions, into one divi¬ 
sion called the “Queen’s Bench Division,” under 
the presidency of a lord chiei justice. (*See 
Council of Judges; Queen’s Bench Divi¬ 
sion.^ The High Court, therefore, now consists 
of three divisions, namely: The Chancery 
Division; the Queen’s Bench Division; and the 
Probate, Divorce and Admiralty Division. The 
rules as to the distribution of business above 
mentioned have not been altered, except to this 
extent. 

I 5. Divisional Courts. —Under the 
practice of the old common law courts, almost 
every question of law arising in an action, 
such as demurrers, motions for new trials, 
for leave to enter verdicts, Ac., had to be heard 
bv the full court, or court sitting in banc, com¬ 
posed of at least three judges. To allow of 
the continuance of this practice, at all events for 
some time, the Judicature Act provided for the 
sittings of divisional courts of the High Court, 
mot to be confounded with the Divisions of the 
High Court, supra , 3, 4,) to be composed of 

two or three (but no more) judges of the High 
Court, including, if practicable, one or more 
judges of the Division to which the business to 
be heard was assigned. (Id. \\ 40, 41.) In the 
Chancery, Probate, Divorce and Admiralty 
Courts, on the other hand, all the business was 
transacted before a single judge, each cause or 
matter in Chancery business being marked for a 
judge by name, who heard all applications and 
questions in it from its commencement to its end. 
This practice is continued in the divisions cor¬ 
responding to those courts. (Id, \ 42.) With 
a view of extending this practice to the common 
law divisions of the High Court, the Appellate 
Jurisdiction Act, 1S76, provided, that in future 
every action and proceeding in the High Court, 
and all business arising out of the same, should, 
so far as is practicable and convenient, be heard 
and disposed of before a single judge, and that 
all proceedings in an action subsequent to the 
trial or hearing, should be taken before the 
judge before whom the trial or hearing took 
place. (Id. \ 17.) The Rules of Court made 
under this section (Rules of December, 1876,) 
direct that appeals from ch am bet's, and from 
county courts, crown and revenue business, and 


some other matters, shall continue to be held by 
divisional courts. 

I 6. An appeal lies to the Court of Appeal 
(q. t».) from all judgments and orders of the High 
Court in its ordinary jurisdiction. 

HIGH COURT OF ERRORS AND 
APPEALS. —The court of last resort in 
the State of Mississippi. 

HIGH COURT OF JUSTICIARY.— 

See Court of Justiciary 

HIGH COURT OF PARLIAMENT. 

—See Parliament. 

High crimes and misdemeanors, (defined). 
6 Conn. 417. 

HIGH MISDEMEANORS.— See Mis¬ 
prision. 

High school, (defined). 123 Mass. 304, 
306. 

HIGH SEAS. —The high seas, in the 
English view, include the whole of the 
seas or open salt water on the globe, 
beyond the distance of three miles from 
the coast of any country.* In the Ameri¬ 
can view, the high seas begin at low-water 
mark, except in small harbors and road¬ 
steads enclosed within the fauces terrx. 
See De Lovio v. Boit, 2 Gall. (U. S.) 428; 1 
Kent Com. 367, and n. 

§ 2. The high seas are common to all 
nations, and no part of them can become 
the property of any one State. They are, 
therefore, open to the navigation, fishery 
and commerce of all the world, and no 
nation has the right to exercise civil or 
criminal jurisdiction over the ships of 
other nations while passing over the high 
seas. (Couls. & F. Waters 2 et seq.) The 
courts of a country may, however, exercise 
jurisdiction over foreign ships in respect 
of injuries committed by them on the 
high seas, if they subsequently come within 
the territorial waters of that country; and 


* Perhaps it should be added, that the country 
must be one recognizing the obligations of inter¬ 
national law, as the three-mile limit is an arbi¬ 
trary creation of international law. In the case 
ol Reg. r. Keyn, 2 Ex. D. 63. it was decided by 
a majority of seven against six judges, that the 
English criminal courts had no jurisdiction to 
convict a foreigner for an offence committed on 
the open sea within a distance of three miles 
from the English coast. Two of the majority 
were also of opinion that the English parliament 
. had no power to legislate with reference to the 


portion of the open sea within three miles, so as 
to give the English courts jurisdiction over 
offences committed there. The rest of the 
majority, however, considered that the English 
parliament had this power. The decision, there¬ 
fore, merely went on the ground that legislation 
was necessary to give the English courts juris¬ 
diction, and that no statute having that effect 
had been passed. In accordance with this view, 
the Territorial Waters Act, 1878, was shortly 
afterwards passed. 
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the English courts have, in fact, jurisdic¬ 
tion in such cases. (Merchant Shipping 
Act, 1854, l 527.) As regards the right of 
fishing on the high seas, wheie a particular 
locality is habitually frequented by fisher¬ 
men of different countries, and a custom 
is established regulating the mode and 
time of fishing, and such matters, the cus¬ 
tom is binding on all those who frequent 
the locality. Couls. & F. Waters 5, 342. 

§ 3. The bed of the high sea appears to 
follow the same general rule, that it is 
common to all nations. There is, how¬ 
ever, this difference, that it is capable of 
permanent occupation, and it would con¬ 
sequently appear that if any State keeps 
uninterrupted and exclusive possession of 
a portion of the bed of the high seas, for 
a certain length of time, the State thereby 
acquires a right to it as against all others, 
by analogy to the doctrine of possession. 
Id. 2. See King’s Chambers ; Piracy. 

High seas, (defined). 3 Blatchf. (U. S.) 
435; l.Gall. (U. S.) 624; 5 Mas. (U. S.) 290; 5 
Wheat. (U. S.) 76, 94. 

- (what are). 2 Gall. (U. S.) 398, 42S ; 

1 Mas. (U. S.) 147; 2 Paine (U. S.) 601; 5 
Wheat. (U. S.) 184. 

-(what are not). 1 Bro. (U. S.) Adni. 

156; 1 Mas. (U. S.) 152; 4 Mas. (U. S.) 307. 

-(in a statute). 5 Mas. (U. S.) 290; 5 

Wheat. (U. S.) 94. 

-(when a vessel is on). 4 Blatchf. (U. 

S.) 420. 

HIGH TREASON.—Treason against the 
king, as distinguished from petit treason, which 
was treason by a servant against his master, a 
wife against her husband, &c. Since petit trea¬ 
son was abolished by 9 Geo. IV. c. 31, \ 2, the 
correlative term “ high ” is not now usually 
retained, when speaking of this the highest 
civil crime. It is merely denominated “trea¬ 
son.” See Treason. 

HIGH-WATER MARK.— That part 
of the shore to which the waves of the 
eea ordinarily reach at high, or flood tide. 
The term is also occasionally applied to the 
highest point on the shore of non-tidal 
streams in which fresh water ponds and 
lakes are constructed by dams, to which 
the dams can ordinarily raise the water. 

High-wa-TER mark, (defined). 18 Cal. 11. 

-(grant of land below). 3 Mass. 352, 

360. 

High-water mark of the dam or pond, 
(in a conveyance). 113 Mass. 238. 

HIGH WOOD.—Timber 


HIGHER AND LOWER SCALE.— 

In the practice of the English Supreme Court 
of Judicature there are two scales regulating the 
fees of the court and the fees which solicitors are 
entitled to charge. The lower scale applies 
(unless the court otherwise orders) to the follow¬ 
ing cases: All causes and matters assigned bv 
the Judicature Acts to the Queen’s Bench, oi 
the Probate, Divorce and Admiralty Divisions; 
all actions of debt, contract, or tort; and in 
almost all causes and matters assigned by the 
acts to the Chancery Division in which the 
amount in litigation is under £1000. The higher 
scale applies in all other causes and matters, and 
also, in actions falling under one of the above 
classes, but in which the principal relief sought to 
be obtained is an injunction. See Chapman v. M. 
R. Co., 5 Q. B. D. 167, 431; Duke of Norfolk v. 
Arbuthnot, 6 Q. B. D. 190; Dan. Ch. Pr. 1310. 

Highest bidder, (in conditions of an auction 
sale). 2 Car. & P. 208. 

- (in a statute). 48 Me. 377 

Highest offer, (what is not). 3 Meriv. 
472. 

HIGHNESS. —A title of honor given to 
princes. The kings of England, before the 
time of James I., were not usually saluted with 
the title of “ Majesty,” but with that of *' High¬ 
ness.” The children of crowned heads generally 
receive the style of “ Highness.”— Whartm. 

HIGHWAY. -A pa ssage whi jh is 
open to all the people. Thus, oublic 
rivers are in law considered as highways. 
(2 Sm. Lead. Cas. 142.) A highway need 
not necessarily he a thoroughfare. (Id. 
141; Shelf. R. P. Stat. 62.) The interest of 
the public in a highway consists solely in 
the right of passage over it. Thus, a high¬ 
way over land (which is what is usually 
meant by a highway) gives the right of 
walking, driving and riding. (Co. Litt. 
560.) The soil and freehold over which that 
right of way is exercised may be, and gen¬ 
erally is, vested in a private owner, who 
may maintain an action against persons 
who infringe his rights therein, as, for in¬ 
stance, by permitting cattle to depasture 
there. Ji>., citing Reg. v. Pratt, 4 El. & B. 
860. 

§ 2. A way ceases to be a highway when 
all access to it has been legally stopped 
up, (Bailey v . Jamieson, 1 C. P- D. 320,) 
and the right to the surface then reverts 
to the owner of the soil. Rolls v. St. 
George the Martyr, 14 Ch. D. 785. 

I 3. The unlawful stoppage or obstruc¬ 
tion of a highway is a public nuisance. 
Shelf. R. P. Stat. 67. 

I 4. Highway Acts.— The English High¬ 
way Acts are various acts from 5 and 6 Yt ill. 
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IV. c. 50. to 25 And 26 Viet. c. 61; 27 And 28 
Viet. o. 101 ; and *41 and 42 Viet. c. 77, relating 
to highways on land. They provide for the for¬ 
mation of highway districts and highway boards, 
and the levying of higliwav rates for the man¬ 
agement and repair of highways. They also 
contain provisions for stopping tip and diverting 
highways by order of two justices. (Chit. Stat. 
tit. Highway; Stone Just. 322; 2 Sm. Lead. 
Cas. 152 t'( seq.; o Steph. Com. 128.) The 
Turnpike Acts also contain provisions relating 
to highways coming within their scope. For 
the statutory regulation of highways in the 
United States, the statute books of the several 
States should be consulted. See Ad Quod Dam¬ 
num ; Dedication; Navigation; Nuisance; 
Way. 

Highway, (defined). 34 Me. 9; 10 Mete. 
(Mass.) 465, 469; 7 Mich. 432; 34 Id. 212; 4 
Zab. tN. J.) 740; 1 Macq. H. L. Cas. 455. 

-(what is). 7 Ind. 9; 21 Id. 277; 13 

Pick. (Mass.) 94; 41 Mich. 420; 3 Paige (N. 
Y.) 213; 3 Wend. (N. Y.) 146; 7 Id. 145; 1 
McCord (S. C.) 404; 1 Campb. 260; 3 Com. 
Dig. 29. 

-- (what is not). 1 Cranch (U. S.) C. C. 

444; 30 Ala. 529; 7 Pick. (Mass.) 68; Phil. 
(N. C.) L. 140, 143. 

-(how established). 2 Mass. 489; 23 

N. H. 327 ; South. (N. J.) 482. 

-(how pleaded). 3 T. R. 265. 

-(distinguished from " town-way ”). 59 

Me. 450; 108 Mass. 68. 

- (includes " town-way ”). 6 Pick. 

\Mass.) 59; 24 Id. 98. 

-(includes all public ways). 8 Wheel. 

C. L. 3S3. 

- (as synonymous with "road”). 27 N. 

Y. 269. 

-(as synonymous with "street”). 4 

Serg. & R. (Pa.) 106. 

- (easement of public in). 1 Root 

(Conn.) 118 ; 6 Mass. 454; 13 Id. 258; 16 Id. 33; 
1 Cow. (N. Y.) 240; 2 Johns. (N. Y.) 357; 12 
Wend. (N. Y.) 98. 

-(not convertible with "railway”). 26 

Conn. 256. 

-(in a deed, as a boundary). 31 Conn. 

167. 


5IIS TESTIBUS.—These being witnesses. 
The attestation clause in old deeds and charters 
was thus written, the names of the witnesses fol¬ 
lowing, the clause concluding with the words, et 
aliis ad hauc rem convocata , and others for this 
purpose assembled. 

HIKENILDE STREET.—pne of the 
four Roman roads of Britain, leading from St. 
David's to Tynemouth. 

HILARY TERM.— See Sittings; Term. 

HINDENI HOMINES.—A society of 
men. The Saxons ranked men into three 
classes, and valued them, as to satisfaction for 
injuries, &c according to their class. The 
highest class were valued at 1200s., and were 
called twelfhindmen; the middle class at 6Q0i., 
and called sexhindmen; the lowest at 200s., 
called twyhindmen. Their wives were termed 
hindas . Brompt. Leg. Alfred, c. xii. 

Hinder, (not synonymous with "delay '). 
68 Mo. 435. 

HINE, or HIND.—A husbandry servant. 

HINE FARE.—The loss or departure of a 
servant from his master.— Domesd. 

HINEG-ELD. — See Hidgild. 

HINDU LAW.—The system of native 
law, prevailing among the Gentoos, and admin¬ 
istered by the government of British India.—• 

Bouvier. 

HIPOTEGA.—In the Spanish law, a real 
property mortgage. White New Recop. b. 2, 
tit. 7. 

HIRCI SOUND A.—The division of an 
inheritance among heirs.— Cowell . 

HIRE.—Compensation for the use of a 
thing, or for labor or services. See Bailee, 
l 2; Hiring. 


-(in a statute). 10 R 79. 

-(indictment for not repairing). 2 Cox 

C. C. 184; 2 Saund. 158. 

-(indictment for obstructing). 1 Car. 

& P. 527. 


Highway, king's, (defined). 3 Yeates (Pa.) 
362, 371. 

Highway, public, (what is). 47 Ill. 487: 
1 Sax. (N. J.) 369, 382 ;3N. H. 321; 68 N. C. 
297 ; Wright (Ohio) 749; 2 Barn. & Aid. 646. 

(what is not). 4 Crunch (U. S.) C. 


C. 270; 35 N. H. 574. 


HIGHWAY* ROBBERY.- See Rob- 


Hire, (defined). 11 N. Y. 593, 605. 

Hired and to freight taken, (in a 
charter-party). 2 Brod. & B. 410, 428. 

Hired to, (equivalent to "let to hire”). 6 
Taunt. 389. 


HIREMAN.—A subject .—Du Cange . 

HIRER.—One who hires a thing, or the 
labor or services of another person. 

Hirer, (of goods, rights and liabilities of). 
2 Wheel. Am. C. L. 139; Ld, Raym. 916. 


BEBY, 

HIGH V/ AYMAN.—A term applied to 
one who robbed on the highway, when highway 
robbery was a distinct offence. 

HlGLER.—A person who carries from door 
to door and Bells, by retail, provisions, Ac, 
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HlRIN G. —Latin : locatio, conductio. 

§ 1. A bailment for a reward or compen¬ 
sation. It is divisible into four sorts: (D 
The hiring of a thing for use (locatio ret) * 
(2) the hiring of work and labor (looatio 
opens faoiendi ); (3) the hiring of care and 
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services to be performed or bestowed on 
the thing delivered (locatio custodix ); (4) 
the hiring of the carriage of goods (locatio 
operis mercium vehendarum) from one place 
to another. The last three are but sub¬ 
divisions of the general head of hire of 
labor and services. 

\ 2. Several ingredients are of the essence 
of the contract of bailment for hire. (1) 
There should be a thing in esse, which may 
be the subject of the contract; (2) it 
should be a thing capable of being let; (3) 
the bailee should have a right to use, enjoy 
and possess it during the period for which 
it is let; (4) there should be a price for the 
hire; and (5) there should be a contract 
creating a legal obligation between the 
parties. 

I 3. To make a binding contract, it is 
necessary : (1) That the bailment should 

not be prohibited by law; (2) that it 
should be between persons competent to 
contract; and (3) that there should be a 
free and voluntary consent between the 
parties. 

The rights, duties and obligations of the 
parties resulting from the contract of bail¬ 
ment for hire may be thus stated— 

l 4. Hire of things. —The letting to 
hire implies an obligation to deliver the 
thing to the hirer; to refrain from every 
obstruction to the use of it by the hirer 
during the period of the bailment; to do 
no act that shall deprive the hirer of the 
thing; to warrant the title and right of 
possession to the hirer, in order to enable 
him to use the thing, or to perform the 
service; to keep the thing in suitable 
order and repair for the purposes of the 
bailment; and, finally, to warrant the 
thing free from any fault inconsistent with 
the proper use or enjoyment of it. It is 
the duty of the person letting to hire, 
according to the Roman law, to disclose 
the faults of the thing hired, and practice 
no artful concealment; to charge only a 
reasonable price therefor; and to indem¬ 
nify the hirer for all expenses which are 
properly payable by the person letting. 
The rights of the hirer are, that he ac¬ 
quires the right of possession only of the 
thing for the particular period or purpose 
stipulated (but he acquires no property in 
it); and that he also acquires the exclusive 


right to the use of the thing during the 
time of the bailment. His duties are to 
put the thing to no other use than that for 
which it is hired; to use it well; to take 
care of it; to restore it at the time ap¬ 
pointed ; to pay the price or hire; and, in 
general, to observe whatever is prescribed 
by contract, or by law, or by custom. The 
contract may be dissolved or extinguished 
in respect to future liabilities in various 
ways : (1) By the mere efflux of the time, 
or the accomplishment of the object, for 
which the thing is hired ; (2) by the loss 
or destruction of the thing by any inevit¬ 
able casualty; (3) by a voluntary dissolu¬ 
tion of the contract by the parties; and 
(4) by operation of law, as where the hirer 
becomes proprietor by purchase or other¬ 
wise of the thing hired. How far those 
principles, which are derived altogether 
from the Roman and foreign laws, are to 
be deemed satisfactorily established in our 
jurisprudence, is a matter for considera¬ 
tion, since the common law does not fur¬ 
nish any direct recognition of them. But 
n may be safely affirmed, that they are so 
consonant with general justice, and with 
the nature of the contract, that, in the 
absence of any controlling authority, they 
may be used as fit guides to assist our gen¬ 
eral reasoning. 

$ 5. Hire of labor and services is 

divisible into two branches: (1) Locatio 
operis faciendi; and (2) locatio operis mer¬ 
cium vehendarum, mentioned as the 2d and 
4th divisions of $ 1, supra. The locatio 
operis faciendi may be subdivided into two 
kinds: (a) The hire of labor and services, 
or locatio operis faciendi , strictly so called; 
such are the hire of tailors to make 
clothes, of jewellers to set gems, and of 
watchmakers to repair watches; (b) locatio 
custodix, (the third division mentioned in 
§ 1, supra,) or the receiving of goods on 
deposit for a reward for the custody thereof, 
which is properly the hire of care and at¬ 
tention about the goods, as by warehouse¬ 
men, wharfingers, &c. 

I 6. In contracts for work it is of the 
essence of the contract: (1) That there 
should be work to be done; (2) that it 
should be to be done for a price or reward; 
and (3) that there should be a lawful con¬ 
tract between parties capable and intend 
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mg to contract. The obligations and duties 
on the part of tho employer, as deduced 
in the foreign law, are principally these: 
\1) To pay the price or compensation; (2) 
o pay for all proper, new, and accessorial 
materials; (3) to do everything on his 
part to enable the workman to execute 
his engagement; (4) to accept the thing 
when it is finished. If, before the work is 
finished, the thing perishes by internal 
defect, by inevitable accident, or by irre¬ 
sistible force, without any default of the 
workman, then, (1) if the work is inde¬ 
pendent of any materials or property of 
che employer, the manufacturer has the 
risk, and the unfinished work is lost to 
him; (2) if he is employed in working up 
the materials, or adding his labor to the 
property of the employer, the risk is with 
the owner of the thing with which the 
labor is incorporated; (3) if the work has 
been performed in such a way as to afford 
a defence to the employer against a 
demand for the price, if the accident had 
not happened (as if it were defectively or 
improperly done), the same defence will 
be equally available to him after the loss. 
The obligations or duties on the part of the 
workman or undertaker are thus summed 
up in the foreign law: To do the work ; 
to do it at the time agreed on; to do it 
well; to employ the materials furnished 
by the employer in a proper manner; 
and, lastly, to exercise a proper degree of 
care and diligence about the work. 

\ 7. The hiring of care and atten¬ 
tion. —To this class belong agistors of 
cattle, warehousemen, forwarding mer¬ 
chants and wharfingers. They are bound 
to use ordinary diligence, and of course 
are responsible for losses by ordinary neg¬ 
ligence. 

§ 8. The locatio operis mercium 
vehendarum, or the carriage of goods for 
hire. In respect to contracts of this sort 
entered into by private persons, who do 
not exercise the business of common 
carriers, there does not seem to be any 
material distinction, varying the rights, 
obligations, and duties of the parties from 
those of other bailees for hire. Every such 
private person is bound to ordinary dili¬ 
gence, and to a reasonable exercise of 
skill; and of course he is not responsible 


U) 

i 

' for any losses not occasioned by the ordi¬ 
nary negligence of himself or of his set 
vants. The exceptions to this general rul<> 
are postmasters, innkeepers and common 
carriers. These are under peculiar regu¬ 
lations consonant with public policy. ( Sc4 
those titles, respectively. Story Bailm. c. 
vi.)— Wharton, 

Hiring, (defined). 19 Johns. (N. Y.) 44. 

’ - (what is). 2 Barn. & C. 715. 

-(wliat is not). 2 Watts (Pa.) 342, 

-(of laborers, general practice in). 12 

Johns. (N. Y.) 165. 

Hiring yearly, (what is). 4 Bing. 309. 

HIRST, or HURST.—A wood.— Dome*d.; 
Co. Litt. 4 b. 

His, (in a policy of insurance). 122 Mass. 
i94. 

His dwelling house, (in a policy of insur¬ 
ance). 16 Wend. (N. Y.) 385. 

His estate, (in act concerning paupers). 13 
Mass. 463. 

His half part, (in a devise). 11 East 160. 
His hand and seal, (in a statute). 9 Wheat. 
(U. S.) 707. 

HlS HEIRS MALES LAWFULLY ENGENDERED 

(in a will). 1 Cro. 478. 

His house, (in a will). 6 Watts (Pa.) 101. 
His natural life, (in a lease). 5 Bara. & 
Ad. 689 ; 2 Nev. & M. 838. 

HIWISO.—A hide of land (q. v.) 

HLAF .ZETA.—A servant fed at his mas¬ 
ter’s oost. 

HLAFORD.—A great lord who had vassals 
under him, and to whom also landless men 
might commend themselves. He was answer- 
able to produce them when wanted for the 
purposes of justice. 

HLAFORD SO ON A.—A lord’s protec¬ 
tion.— Du Cange . 

HLAFORDSWICE. — Betraying one's 
lord; treason. 

HLASOCNA.—The benefit of the law.— 

Du Cange . 

HLOTHBOTE.—A mulct set on one who 
commits homicide in a riot or hlothe, or who is 
present at an unlawful assembly. 

HLOTHE.—An unlawful assembly from 
eight to thirty-five inclusive.— Cowell . 

HOASTMEN.—An ancient guild or frater¬ 
nity in Newcastle-upon-Tyne, engaged in selling 
or shipping coal. Stat. 21 Jac. I. c. 3, g 12. 

HOBBES.—Thomas Hobbes was born 
at Malmesbury in 1588, and died in 1679. 
He wrote De Givey The Leviathan , and 
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numerous other works, in which theoreti¬ 
cal questions of law and government are 
discussed. 

HOBBLERS, or HOBILERS.—Light 
horsemen or bowmen; also, certain tenants, 
bound by their tenure to maintain a little light 
horse for giving notice of any invasion, or such 
like peril, towards the seaside.— Camd. Brit. 

HOCCUS SALTIS.—A hoke, hole, or 
lesser pit of salt.— Cowell . 

HOCKETTOR, or HOCQUETEUR. 

—A knight of the post; a decayed man ; a bas¬ 
ket carrier.— Cowell . 

HOOK-TUESDAY-MONEY.-A duty 
given to the landlord, that his tenants and bond- 
men might solemnize the day on which the 
English conquered the Danes, being the second 
Tuesday after Easter-week.— Cowell. 

Hog, (includes “sow”). 2 So. Car. 21. 

- (in a contract). 5 Ind. 122; 7 Id. 195. 

HOGA, HOGIUM, or HOCH.—A 

mountain or hill .—Du Cange. 

HOG-ASTER.-A little hog; a young 

sheep.— Cowell . 

HOGG-ACIU S—HO G-Q ASTER. 

—A sheep of the second year.— Cowell . 

HOGG-US, or HOGIETUS.—A hog or 
swine.— Cowell . 

HOGSHEAD.— A measure of capacity 
containing the fourth part of a tun, or 
sixty-three gallons.— Cowell . A large cask, 
of indefinite contents, but usually contain¬ 
ing from one hundred to one hundred and 
forty gallons.— Webster . 

HOLD.—(1) To have as tenant. (2) 
To announce a legal opinion; to adjudge 
or decree. 

Hold a life interest, (in a deed). 7 W. 
Va. 289. 

Hold and enjoy, (in an agreement). 2 T. 
R. 739; 6 Id. 163. 

-(in a lease). 6 Bing. 206, 212. 

Hold and occupy, (covenant that lessee 
shall). 6 Mass. 246. 

Hold, L, (in a will). 3 Watts (Pa.) 333, 338. 

Hold lands, (power to, of corporations). 14 
Pet. (U. S.) 122. 

HOLD PLEAS.—To hear causes. See 3 

Bl. Com. 35, 298. 

Hold real estate, (power of bank to). 1 
Doug. (Mich.) 401; 3 Rand. (Ya.) 136. 

HOLDER. —A payee or indorsee in 
possession of a bill of exchange, or prom¬ 
issory note. 


Holder, (of a promissory note, who is). 6 
How. (U. S.) 248. 

HOLDING.— 

2 1. A holding, in English law, is a piece of 
land held under a lease or similar tenancy for 
agricultural, pastoral or similar purposes. Under 
the Agricultural Holdings (England) Act, 1875, 
“holding” includes all land held bv the same 
tenant of the same landlord, for the same term, 
under the same contract of tenancy. 38 and 39 
Viet. c. 92, \ 4. 

§ 2. A term used in the Scotch law, to signify 
the tenure or nature of the right given by the 
superior to the vassal .—Bell Did. 

Holding, (equivalent to “ owning,” or “ hav¬ 
ing title to”). 17 Ind. 6. 

- (of stock, to constitute a voter under a 

charter). 4 Cow. (N. Y.) 380. 

HOLDING OVER is wnere a tenant 
continues in possession of land after the 
determination of his tenancy. In ordinary 
cases, the effect of holding over is either 
to make the tenant liable to an action for 
use and occupation (q. v.) or to continue 
the tenancy against his wish. 

I 2. Double damages.-By Stat. 4 Geo. 
II. c. 28, where a tenant for term of life or year? 
wilfully holds over the land after the determina 
tion of the term, and after demand an‘d notice 'i 
writing by the landlord for the delivery of the 
possession, the tenant is liable to pay damages at 
double the yearly value of the laird. 

\ 3. Double rent.—By Stat. 11 G^o. II. c. 
19, § 18, a tenant who holds over after giving 
notice to quit, is liable to pay double rent for the 
time he continues in possession. Woodf. L. 

T. 697et seq. 

g 4. In American law, the remedy for 
holding over is by action of ejectment, or, 
in many of the States, by a summary 
statutory proceeding by the landlord to 
regain possession of the leased premises. 
See Summary Proceedings. 

Holding over, (officers). 6 Wend. (N. Y.) 
422. 

Holding shares, (in oompanies act). 3 Q. 
B. D. 442. 

Holds, (in a contract). 10 Barn. & C. 249. 

HOLIDAY, or HOLY DAY.—An 

anniversary feast; a religious festival; a 
day of exemption from labor. In America, 
holidays are days upon which, by statute or 
local usage, no labor need be done, and 
upon which civil process, notices, &c., 
cannot be legally served. See Dies Non. 

Holiday, (courts have no authority to hear 

causes on). 38 Wis. 673. 

-(docketing judgment on). 14 Kankr. 

Reg. 388. 
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II >i.io ay, (in indenture of apprenticeship). 

4 01. & F. 234. 

-(note falling due on). 12 Mass. 89; 

5 Pick. (Mass.) 414 f 4 Wend. (N. Y.) 566; 2 
Campb. 602; Ld. Kay in. 743. 

HOLM. —An isle, or fenny ground; a river 
island ; also, a hill or cliff.—Co. Litt. 5 a. 

HOLOGRAPH.—Greek: 0^0^, all, and; 
yoaC(O y to write. 

A deed or writing, written entirely by the | 
eramor himself, which, on account of the diffi¬ 
cult'’ with which the forgery of such a docu¬ 
ment can be accomplished, is 'held by the Scotch 
law valid without witnesses. (See Bell Diet) 
A will written entirely by the testator. See 
Olograph. 

HOLT.—A wood. Co. Litt. 4 b. 

HOLY ORDERS.—Those who have been 
admitted and ordained deacons are in holy 
orders. The ordination must take place accord¬ 
ing to the form prescribed in the Book of Com¬ 
mon Prayer. 2 Steph. Com. (7 edit.) 660. See 
Deacon. 

Holy orders, (what are). 15 East 577. 

HOMAGE.— Homage, in the sense of service, 
is derived from the Norm an-French homage , from 
home, a man, because the tenant became the lord’s 
man. (Britt. 174a) Homflge, in the sense of the 
suitors at a court baron, is said to be of the same 
derivation, because the suitors were those who had 
done homage. {Blount s. v. ; Wms. Seis. 36.) This 
derivation is doubtful 

\ 1. Freeholders — Copyholders.— 
Homage signifies the free tenants of a manor 
assembled in the court baron. They are sworn 
to make their presentments with impartiality, 
and are hence sometimes called the “ homage 
jury.” But the attendance of free tenants at the 
court baron lias become so infrequent that the 
term “ homage ” is more commonly applied to 
the cop>vholders attending at the customary 
court. The duty of a homage jury is to make 
presentments of all things done within the 
manor to the prejudice of the lord or tenants, 
and to recommend whatever may appear to be 
advantageous to the lord, and not injurious to 
the tenants. Elt. Copyh. 268; see, also, Warrick 
v. Queen's College, L. R. 6 Ch. at p. 727. See 
Presentment. 

1 2. Service of. —Formerly, homage signi¬ 
fied “ a most honorable and humble service of 
reverence,” which every free tenant for an estate 
in lee-simple or fee-tail was bound to perform to 
his feudal lord. It was so called because in 
doing homage in ordinary cases the tenant said 
to hLs lord: “I become your man [Norman- 
French, home] of life and limb.” (Litt. $ 85, 
where the ceremony is described; Wms. Seis. 9. 
As to the form when the tenant was a man of 
religion, or a woman, see Litt. \ 86 et seq. As 
to the cases where it was due, see Litt. § 148 et 
teq.) Homage created an obligation of assistance 
by the tenant to his lord, and of protection by 
the lord to his tenant. Co. Litt. 64 a. 

2 3. The different kinds.—Liege 
homage was without any saving or exception 


of the faith due by the tenant to any one else, as 
where a tenant did homage to the king. Simple 
homage, or homagiwn non ligeuin } was performed 
by a subject to a subject, as in ordinary cases, 
where the tenant promised to be faithful to his 
lord saving the faith lie owed to the king. Id. 
65 a and n. (3); also Litt. $ 89. Hale P. C. 72 
also mentions mixed homage, e. g. that homage 
which is due to a prince who is sovereign in re¬ 
lation to his own subjects, and yet owes a subjec¬ 
tion to some other prince. 

g 4. Homage auncestral (homagium ante- 
ccssorium) is “ where a tenant holdetli his land 
of his lord by homage, and the same tenant and 
his ancestors, whose heire he is, have liolden the 
same land of the same lord and of his auneestora. 
whose heire the lord is, time out of memorie of 
man, by homage, and have done them homage. 
And this is called ‘homage auncestrell/ by rea¬ 
son of the continuance which hath beene by title 
of prescription in the tenancie in the blood of 
the tenant, and also in the seignorie in the 
blood of the lord.” (Litt. § 143 ; see, also y § 152.) 
The continuance in the blood of the lord was 
not essential to the tenure, for land might be 
held of a corporation by homage auncestrel. (Li tt. 
<j> 146; Co. Litt. 102 b.) The peculiarity of 
homage auncestrel was, that it imposed on the 
lord the duty of warranty ( q . v.) and acquittal 
(q. v. y \ 2,) towards his tenant. Litt. 143, 144. 

\ 5. Homage was abolished by the act 12 Car. 
II. c. 24. See Fealty. 

HOMAGE ANCESTRAL, or AUN- 
CESTRAL. —See Homage, \ 4. 

HOMAGE JURY. —See Homage, § 1. 

HOMAGER. —One who does, or is bound 
to do, homage.— Cowell. 

HOMAGIO RESPECTUANDO.— Sc* 

De Homagio Respectuando. 

HOMAGIUM.—Homage (q. v.) 

HOMAGIUM LIGEUM. —See Homage, 
§3. 

Homagium, non per procuratores 
nec per literas fieri potuit, Bed in pro¬ 
pria persona tarn domini quam ten- 
entis capi debet et fieri (Co. Litt. 68): 
Homage cannot be done by proxy, nor by letters, 
but must be paid and received in the proper per¬ 
son, as well of lord as the tenant. 

HOMAGIUM REDD ERE.—To 

renounce homage. This was when a vassal 
made a solemn declaration of disowning and 
defying his lord; for which there was a set 
form and method prescribed by the feudal laws. 
Brae. 1. 2, c. xxxv. \ 35. 

HOME.— See Domicile ; Residence. 

Home, (defined). 2 Dev. & B. (N. C.) Eq. 12. 

- (distinguished from “legal settle* 

ment”). 19 Me. 293, 375. 

-(what is). Adams (N. H.) 194. 

-(what is not). 124 Mass. 132, 147. 
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Home, (in a statute). 3 Me. 229 j 15 Id. 58. 
Home and maintenance during the time 
BHE REMAINS UNMARRIED, (in a will). 126 

Mass. 433, 436, 

HOME OFFICE.—The department of 
state through which the English sovereign ad¬ 
ministers most of the internal affairs of the 
kingdom, especially the police, and communicates 
with the judicial functionaries. 

Home or dwelling place, (of a pauper). 
35 Vt. 232. 

HOME PORT. —A port in a State in 
which the owner of a ship resides. (1 
Brock. (U. S.) 396, 404 .)—Burrill 

HOMESOKEN — HOMSOKEN. — See 
Hamesoken. 

HOMESTALLi.—A mansion-house. 

HOMESTEAD. —The place where a 
home or house is situated; the permanent 
residence of a person who is the head of 
a family, with the land and outbuildings 
contiguous to the house. 

Homestead, (defined). 22 Ark. 400; 4 Cal. 
23 ; 33 Id. 220 ; 7 N. H. 241, 245; 36 Id. 166 ; 
46 Id. 52; 51 Id. 253; 23 Tex. 498; 31 Id. 677; 
39 Id. 357 ; 15 Wis. 635. 

- (what is). 12 Bankr. Reg. 248; 15 

Cal. 202;. 16 Id. 181; 37 Id, 176 ; 18 Ill. 194; 
39 Id. 446; 14 Iowa 73; 36 Id. 394; 12 Kan. 
257; 11 Allen (Mass.) 194; 1 Mich. N. P. 210; 
45 Miss. 170; 62 Mo. 498 ; 17 Tex. 582; 18 Id. 
413; 34 Id. 617; 46 Vt. 292. 

- (what is not). 7 Cal. 245; 15 Minn. 

116; 24 Tex. 224; 28 Vt. 672; 16 Wis. 114. 

- (abandonment of). 18 Iowa 4. 

- (dedication of). 47 Cal. 627. 

-(occupancy of). 4 Cal. 268; 43 Ill. 

169. 

-(in a deed). 7 N. H. 241. 

-(in a will). 14 Iowa 73; 111 Mass. 

386; 7 Pick. (Mass.) 191. 

-(in constitution of Kansas). 2 Dill. 

(U. S.) 339. 

- (in constitution of Florida). 2 Wood 

(U. S.) 657. 

-(in constitution of North Carolina). 

67 N. C. 293; 69 Id. 289.. 

- (under exemption laws). 22 Ark. 

400; 54 Ill. 175; 58 Id. 425; 8 Allen (Mass.) 
575; 100 Mass. 234; 20 Mich. 79; 46 N. H. 43, 
45; 16 Wis. 157. 

HOMESTEAD EXEMPTION 
LAWS. —Laws passed in most of the 

States allowing a head of a family to des¬ 
ignate by public record a house and land 
ha his homestead, and exempting such 
homestead from execution for general 
debts. See the statutes of the several 
States. 


Homestead farm, (defined). 11 Pick. 
(Mass.) 347. 

in a deed). 16 Gray (Mass.) 146. 
includes what). 10 Cush. (Mass.) 
158. 

Homestead, rural, (consists of what). 33 
Tex. 212. 

HOMICIDE. Latin: homicidium, from 

homo, a man, and ocddcre , to kill. Formerly 41 homi¬ 
cide ” meant manslaughter. Co. Litt. 287 b. 

\ 1. Homicide is where one human being 
kills another. Steph. Cr. Dig. 138. 

§ 2. Felonious.—Homicide is unlawful 
or felonious: (1) When death is caused 
by an act done with the intention to cause 
death or bodily harm, or which is com¬ 
monly known to be likely to cause death 
or bodily harm, and when such act has no 
legal justification or excuse ( see Murder); 
(2) when death is caused by an omission, 
amounting to culpable negligence, to dis¬ 
charge a duty tending to the preservation 
of life, whether such omission is or is not 
accompanied by an intention to cause 
death or bodily harm ( see Manslaughter ; 
Murder) ; (3) when death is caused acci¬ 
dentally by an unlawful act. Steph. Cr. 
Dig. 143. See Manslaughter. 

§ 3. Excusable.—Homicide is excus¬ 
able when the person by whom it is com¬ 
mitted is not altogether free from blame, 
though it is not of such a kind as to make 
him criminally responsible. Excusable 
homicide is either per infortunium , by mis¬ 
adventure, as where a person driving a 
carriage with due care accidentally kills 
any one (1 Russ. Cr. 844), or homicide se 
et sua defendendo , i. e. in defence of one’s 
self or property upon some sudden affray 
considered by the law as in some measure 
blamable. Ib. See Chance-Medley. 

§4. Justifiable.—Homicide is justifi¬ 
able where no blame whatever attaches to 
the person killing; as in the case of the 
execution of a malefactor by legal warrant, 
or where a constable or other officer in the 
execution of his duty, in either a civil or 
criminal case, kills a person who assaults 
or resists him, or where one person kill*, 
another in defending himself or his prop¬ 
erty against an attempt to commit a felony 
with force, e. g. murder, robbery. {Id. 848 
et seq . See , also , the curious case of one 
person pushing another off a plank at sea 
in order to save himself; Bac. El. Com. L. 
c. 5, cited 4 B' Com. 186.) Formerly, a 
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person who committed excusable homicide 
wild liable to be tried aud punished, but 
tills liability has been abolished (Archb. 
Or. n. 656). so that the distinction between 
excusable aud justifiable homicide no 
longer exists. 

Homicide, (defined). 1 Park. (N. Y.) Cr. 
182, 1S6; 10 Tex. App. 255. 

HOMICIDE PER INFORTUNIUM. 

— See Homicide, g 3. 

HOMICIDE SE DEFENDENDO.— 

See Homicide, g 3. 

HOMICIDIUM.—Homicide (g. v.) 

HOMINATIO.—The mustering of men ; 
the doing of homage. 

HOMINE CAPTO IN WITHER- 
NAMIIJM.—-See De Homine Cafto, Ac. 

HOMINE ELIGENDO AD CUS- 
TODIENDAM PECIAM SIGILLI 
PRO MERC ATORIBU S EDITI. —A 
writ directed to a corporation for the choice of a 
man to keep one part of the seal appointed for 
statutes-merchant, when a former is dead, accord¬ 
ing to the Statute of Acton Burnell-— Reg. Orig . 
173. 

HOMINE REPLEGIANDO.— See De 

Homine Replegiando. 

HOMINES. — Feudatory tenants who 
claimed a privilege of having their causes, Ac., 
tried only in their lord’s court. Kenn. Par. 
Ant. 15. 

HOMIPLAGIUM. —The maiming of a 

man.— Du Cange . 

HOMO.— A man; a human being, male or 
female; a vassal, or feudal tenant; a retainer, 
dependent or servant. 

Homo potest esse habilis et inha- 
bilis diversus temporibus (5 Co. 98) : A 
man may be capable and incapable at different 
times. 

HOMOLOGATION in English law, is 
the same thing as estoppel in pais (q.v.) (Burk- 
inshaw v. Nicolls, 3 App. Cas. at p. 1026.) In 
the civil law, the meaning is, confirmation by a 
court of justice, e. g. of an award of arbiters, or 
other matter needing the approbation of the 
co^rt to render it valid and enforceable. 

HOMSTALE.—A mansion-house. 

HOND-H A BEND. —See Hand-habend. 

Honeste vivere: To live honorably. 
One of the three fundamental principles laid 
down by Justinian. 


HONOR.— 

g 1. In English law, honor means (1) a 
seignory in capite of which several inferior lord- 
ships or manors depend; and (2) the land or 
district included in the seignory. An honor can¬ 
not be created since the Statute Quia Emptores } 
except by act of parliament. Co. Litt. 108 a; 
Spel. Gloss, s. v.; Madox Bar. Angl. passim; % 
Bl. Com. 91 ; 1 Steph. Com. 215. See In Cap- 
ite; Manor; Tenure. 

g 2. In mercantile law, the drawee 
of a bill of exchange is said to honor it 
when he accepts it. The acceptor of a 
bill, or the maker of a note is said to honor 
it when he pays it. See Bill of Exchange. 
As to acceptance for honor, see Acceptance, 
§5. 

HONOR COURTS.—Tribunals held 
within honors -or seignories. 

HONORABLE.—A title of courtesy given 
in England to the younger children of earls, and 
the children of viscounts and barons; and, col¬ 
lectively, to the house of commons, and the East 
India Company. In America, a title of courtesy 
bestowed upon judges, ex-judges, members of 
congress and of State legislatures, and those who 
hold, or have held, various other high public 
offices. 

HONORARIUM.—A recompense for ser¬ 
vice rendered; a voluntary fee to one exercising 
a liberal profession, e. g. a barrister's fee. In 
England, barristers, queen’s counsel and physi¬ 
cians cannot recover, by action, for their services, 
the obligation to pay them being considered one 
of honor only. Such is not the case in nearly 
all of the United States, where such bills are 
enforceable the same as anv other claims for 
services rendered. 

Honorarium, (defined). 14 Ga. 89. 

HONORARIUM JUS.—In the Roman 
law, the law of the prsetors and the edicts of the 
aediles. 

Honorary, (in resolution of board of health). 

81 N. Y. 255, 258. 

HONORARY CANONS.—Those with¬ 
out emolument. 3 and 4 Viet. c. 113, g 23. 

HONORARY FEUDS.—Titles of nobil¬ 
ity, descendible to the eldest son, in exclusion of 
all the rest. 

HONORARY SERVICES.—Those in¬ 
cident to grand-serjeanty and commonly annexed 
to some honor.— Cowell. 

HONORARY TRUSTEES.—Trustees 
to preserve contingent remainders, so called 
because they are bound in honor only, to decide 
on the most proper and prudential course. Lew. 
Trusts 408. 

HONORIS RESPECTUM.— See Chaj> 

LENGE, g 3. 
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HONTFON GENETHEF, or HON- 
FANGENETHEF.-A thief taken . with 
bond-habend, i. e. haying the thing stolen in his 
hand.— Cowell. See Backberinde. 

HOO.-A hill. Co. Litt. 5b. 

Hook, (to steal). 7 Blackf. (Ind.) 117. 

HOOKLAND.—Land ploughed and sown 
every year. 

HOPCON.—A valley.— Cowell. 

HOPE.—A valley. Co. Litt. 5 b. 

Hoping and not doubting, (in a will). 2 

Cox Ch. 354. 

HORA AURORA.—The morning bell; 
as ignitegium , or coverfeu , was the evening Dell. 

HORJE JURIDICiE, or JUDICLffil. 

—Hours during which the judges sat in court to 
attend to judicial business. 

HORDA..—In old records, a cow in calf. 

HORDERA.-A treasurer.— Du Cange. 

HORDERIUM.—A hoard, treasury, or 
repository.— Cowell. 

HORDEUM PALMALE.-Beer, bar- 

ley.— Cowell. 

HORESTI.—The people of Angus-upon- 
the-Tay, or Highlanders.— Tomlin. 

Horn chains, (in a contract). 102 Mass. 

368. 

HORN TENURE. — See Cornage. 

HORN WITH HORN, or HORN 
UNDER HORN.—The promiscuous feeding 
of bulls and cows, or all horned beasts that are 
allowed to run together upon the same com¬ 
mon.— Spel. Gloss. 

HORNAGIUM.— See Horngeld. 

HORNGELD, or HORNEGELD.-A 

forest-tax paid for horned beasts. 

HORNING, LETTERS OF.—In the 
Scotch law, a warrant for charging persons to 
pay or perform certain debts and duties; so 
called because they were originally proclaimed 
by horn or trumpet.— Bell Diet. 

HORS DE SON FEE.—Out of the fee. 
Where land is without the compass of a person’s 
fee. 9 Co. 30; 2 Mod. 104. 

HORSE.—The English law as to horses 
differs from that relating to other chattels chiefly 
in this respect, that by Stats. 2 and 3 Ph. & M. 
c. 7, and 31 Eliz. c. 12, the sale of a stolen 
horse in market overt does not pass the property 
therein, unless the requirements of the acts to 


ensure publicity are complied with, and unless, 
in addition, the owner fails to put in a claim 
within six months after the horse was stolen ; if 
he proves his case, and tenders the purchaser the 
price paid by him, he is entitled to have hie 
horse back again. (Oliph. Hors., passim; 2 
Steph. Com. 75.) The doctrine of market overt 
never having been adopted, the above distinction 
does not exist in the United States, where the 
owner of any species of chattel may follow it 
into the hands of any person who purchases it 
from a thief. As to horse races, see Wagers. 

Horse, (general meaning of). 44 Ga. 263; 
2 Ill. 304; 1 Wyom. T. 380. 

- (includes “gelding"). 38 Tex. 555; 

2 Ld. Raym. 1209. 

- (when does not include “gelding"). 

Cout. (Ohio) Cond. Rep. 819; 6 Wheel. Am. C. 
L. 38. 

-(includes “mare"). 2 Car. & P. 351. 

- (includes “gelding" and “mare"), 

2 Utah T. 504. 

- (when does not include “ gelding ” or 

“mare"). 1 Tex. App. 448 ; 3 Id. 240, 

-(in exemption law). 14 Tex. 594 ; 21 

Id. 449. 

HORSE GUARDS.— The directing 
power of the military forces of the kingdom of 
Great Britain. The commander-in-chief, or gen¬ 
eral commanding the forces, is at the head o 
this department. It is subordinate to the Wa’ 
Office, but the relations between them are com¬ 
plicated.— W harton . 

Horse racing or trotting, (is gaming). 
18 Me. 337. 

Horses and cattle, (includes “mules"). 50 
Ill. 184. 

HORS-WEALH. —The wealh, or Briton 
who had care of the king’s horses. 

HORS - WE ARD. — A service or corvee, 
consisting in watching the horses of the lord.— 
Anc. Inst. Eng. 

HORSTILERS.—Inn-keepers. 

HOSPES GENERALIS.—A great 

chamberlain. 

Hospital, (in a statute). L. R. 1 Ex. 368, 
377 ; Wilberf. Stat. L. 122. 

HOSPITALLERS.— The knights of a re¬ 
ligious order, so called because they built a 
hospital at Jerusalem, wherein pilgrims were 
received. All their lands and goods in England 
were given to the sovereign by 32 Hen. VIII. 
c. 24. 

HOSPITATOR.— In old English law, a 
host or entertainer. 

HOSPITICIDE.—One that kills his guest 

or host. 

HOSPITIUM.—An inn; a household. 
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HOSTAGE, —A person given up to an 
vnemy as a security for the performance 
:>f the articles of a treaty, the payment of 
a ransom bill, &c. 

HOSTALAGIUM. -In old records, 
~ right to have lodging and entertainment, 
reserved by lords, in their tenant houses. 

HOSTELER, or HOSTLER.—An inn¬ 
keeper. 

HOSTELS.—The Inns of Court. See that 
vitle. 

Hostes sunt qui nobis vel quibus 
uos bellum decernimus; caeteri pro- 
ditores vel praedones sunt (7 Co. 24): 
Enemies are those with whom we declare war, 
or who declare it against us; all others are 
traitors or pirates. 

H O S TI ^3. — Host-bread, or consecrated 
wafers in the Holy Eucharist. 

HOSTICIDE.—One who kills an enemy. 

HOSTEL ARIA — HO SPIT AL ARIA. 

—A place or room in religious houses used for 
‘he reception of guests and strangers. 

HOSTELA-RITJS.—An hospitaller. 

HOSTILE WITNESS. — A witness 
who so conducts himself under examina- 
tion-in-chief, that the party who has called 
him, or his representative, is allowed to 
cross-examine him, i . e. to treat him as 
though he had been called by the opposite 
party. 

HOSTILITY. —A state of open enmity, 
^r open war between two nations. 

Hostler, (defined). 8 Co. 32. 

HOSTRICTTS.—A goshawk. Kenn. Par. 
Ant. 569. 

HOT WATER ORDEAL.—An ancient 
test, in cases of accusation, by hot water; the 
party accused and suspected being appointed by 
the judge to put his armB up to the elbows in 
seething hot water, which, after sundry prayers 
and invocations, he did, and was, by the effect 
which followed, judged faulty or faultless. Verst. 
Rest. Dec. Intel. 66. 

HOTCHPOT, —"Itseemeth that this word 
hotchpot is in English a pudding/’ (Litt. £ 267; Co. 
Litt. 177a.) It is derived from the Dutch: hutxpot, 
from hutscn, to shake up, and pot; Fbench: kochepot, 
T)m hocher , to shake up. Llttre Diet. 8. v. 

Where property's settled oh the mem- 
oers of a class ( e . g. the children of a 
marriage) subject to a power of appoint¬ 
ment among them, and part of it is ap¬ 


pointed to one, that one is nevertheless 
not excluded by law from taking an equal 
share with the others in the part whict 
remains unappointed, and thus obtaining 
a larger share than any of the others 
This is usually prevented by the insertion 
of a clause called a “hotchpot clause/' 
which declares that no appointee shall 
take any share in the unappointed part 
without bringing his appointed share into 
hotchpot, i. e. without adding it for the 
purpose of computation to the un appointed 
part, when the whole is divided equally. 
Of course an appointee is uot bound to dc 
this, and only does it when his appointed 
share is less than what he would obtain if 
no appointment had been made. (Elph, 
Conv. 309; Wats. Comp. Eq. 583.) The 
various Statutes of Distribution contain 
similar provisions applying to advance¬ 
ments. See Advancement; Frankmar- 

RIAGE. 

Hotchpot, (defined). 2 McCord (S. C.) Ch. 
90; Love. Wills 67. 

Hotel, (defined). 3 Abb. (N. Y.) Pr. n. s. 
26; 2 Daly (N. Y.) 15, 17. 

- (synonymous with “inn” and “tav¬ 
ern”). 54 Barb. (N. Y.) 311; 1 Hill (N. Y.) 
193. 

-(keeper of, a trader under bankruptcy 

act). 3 Ch. D. 457. 

HOTEL-KEEPER.— See Inn-keeper. 

Hotel-ke\ Fer, (who is). 9 Bing. 14; \ 
Car. & M. 458. 

Hotel purposes, (land used for). 105 Mass 
241. 

HOUR. —The twenty-fourth part of a 
natural day; sixty minutes of time. 

HOUSE. — (1) House means primS 
facie a dwelling-house. (14 Mees. & 

185; but see 7 Man. & G. 122. As to \ diat 
will pass under a grant of a “ house, 7 see 
1 Crabb R. P. 68, 87, and the references 
given under Dwelling-house.) (2) A col¬ 
lective body of persons, e . g. a house of 
assembly. (3) A commercial firm. 

House, (defined). 42 Ala. 356; 57 Id. 139; 
Co. Litt. 56 a. 

-(includes what). 34 Cal. 242; 3 Pick. 

(Maas.) 300, 301; 1 Bish. Cr. L. \ 306: L. R. 
15 Eq. 159; 1 Leach C. C. 69; 7 Man. & G. 66, 
122; 6 Mod. 214; 1 P. Wms. 80. 

-(what is not). 1 Root (Conn.) 63; 1 

Car. & K. 533; 2 Cox C. C. 65. 

-(in sense of “legislative body M ). 2 

Mich. 287. 
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House, (as meaning “dwelling-house”). 11 
Abb. (N. Y.) Pr. 292, 294; 3 Park. (N. Y.) Cr. 
208; 4 Call (Va.) 109; 1 Chit. Gen. Pr. 167. 

- (synonymous with “messuage”). 4 

Pa. St. 93. 

- (not synonymous with “barn”). 4 

Rawle (Pa.) 342. 

- (grant of). 2 Rev. & M. 428; 1 Co. 

Litt. 5 b. 

-- (in a statute). 35 Iowa 199; 8 Lea 

(Tenn.) 577 ; 14 Mees. & W. 181. 

-(in a will). 5 Ind. 334 ; 2 W. Bl. 889 ; 

9 Co. 128; 1 Cro. Car. 57 ; 19 Ves. 299. 

-(what will pass under devise of). 9 

Pick. (Mass.) 296; 8 Johns. (N. Y.) 59; 1 P. 
Wins. 603; 2 T. R. 498; 

House and lot, (in a deed). 13 Yr. (N. J.) 
307. 

HOUSE BOTE. —See Estovers. 


House, building, or manufactory, (in 
lands clauses act). 9 Ch. D. 425. 

House connections, (in a contract). 23 
Ohio St. 499. 

House, disorderly, (defined). 2 Tex. App. 

222 . 

- (in a statute). 36 Conn. 77. 

- (indictment for keeping). 118 Mass. 

456; 46 N. H. 61. 

House, legislative, (in State constitution). 
12 Fla. 653 ; 72 Mich. 287 ; 32 Miss. 650. 

House, my, (in a will). 3 Cranch (U. S.) 
137 ; 3 Bos. & P. 375; 8 Com. Dig. 469. 

House now in occupation of A., (in a 
conveyance). L. R. 7 Q. B. 748. 

House of another, (in a statute). 7 Coldw. 
(Tenn.) 82. 

HOUSE OF COMMONS.—The third 
branch of the English Parliament (q. v.), and 
consists of representatives of the nation at large 
(exclusive of the peerage), chosen by election. 
The counties of the United Kingdom are repre¬ 
sented by members who are technically called 
“ knights of shires,” and the cities and boroughs 
by members who are in like manner called 
“ citizens and burgesses.” The principal uni¬ 
versities also elect representatives. 2 Steph. 
Com. 333; Stats. 2 Will. IV. c. 45; 30 and 31 
Viet. c. 102; 31 and 32 Viet. cc. 48, 49; Ballot 
Act, 1872. See Lodger ; Occupation ; Regis¬ 
tration ; Revising Barrister. 

HOUSE OF CORRECTION.— 

\ 1. In English law, a species of prison, 
originally designed for the confinement of va¬ 
grants and paupers refusing to work. By Stat. 
5 and 6 Will. IV. c. 38, they ^ere made avail¬ 
able for the detention of prisoners committed for 
trial (3 Steph. Com. 122), and now there is no 
distinction between them and other prisons ( q . ft.) 
Prisons Acts, 1865 and 1877. 

\ 2. In American law, a prison in 
which juvenile delinquents and persons 
guilty of minor offences are confined. 

House of her husband, (in a statute). 59 
Me. 441. 


HOUSE OP ILL-FAME.—A bawdy 
house or brothel ( qq . v.) ; a house kept for 
the resort of persons desiring to engage in 
unlawful sexual intercourse. 

House of ill-fame, (synonymous with 
“ bawdy house ” or “brothel”). 33 Conn. 91. 

-(in a statute). 17 Conn. 471. 

House of ill-fame and public house, (in 
a declaration). 2 Ind. 212. 

HOUSE OF LORDS.—The assembly of 
lords, spiritual and temporal, which forms the 
second branch of the English parliament (q. v.) 
The lords spiritual are the two archbishops and 
such of the bishops of the Church of England 
as have seats in parliament by ancient usage, or 
by statute. 

$ 2. The lords temporal consist of (1) the 
peers of the United Kingdom; (2) the repre¬ 
sentative peers of Scotland and Ireland. The 
Scotch peel's having the right to elect for each par¬ 
liament sixteen representatives from their own 
body, and the Irish peers, twenty-eight for life; 
(3) two life peers, or lords of appeal in ordi¬ 
nary. (See Lords of Appeal. May Pari. Pr. 
6 et seq.) The lord chancellor is prolocuto/ 
and president of the house. See Chancellor. 

$ 3. In addition to their functions as part oJ 
the legislature, the house of lords exercise judi¬ 
cial authority (1) in the trial of peers for 
treason or felony (see Certiorari, $ 4; Lord 
High Steward) ; (2) in claims of peerage ; (3) 
in disputed elections of representative peers; 
and (4) as a supreme court of appeal from the 
Court of Appeal in England, and the Superior 
Courts of Scotland and Ireland. (May Pari. 
Pr. 53.) As to the practice in appeals to the 
house of lords, see Appendix; Case; Peti¬ 
tion ; also, ante , p. 65 n. 

HOUSE OF REFUGE.—A prison 
for juvenile offenders. 

HOUSE OF REPRESENTA¬ 
TIVES.—The name of the body form¬ 
ing the more popular and numerous 
branch of the congress of the United 
States; also, of the similar branch in 
many of the State legislatures. See As¬ 
sembly; Congress, |.2. 

House, office, room, or other place, (in 
statute against gaming). Wilberf. Stat. L. 185. 

House or place, (when includes “portable 
booth”). Wilberf. Stat. L. 127. 

House with the appurtenances, (in a 
feoffment). 1 Chit. Gen. Pr. 175. 

HOUSE AGE.—A fee paid for housing 
goods by a carrier, or at a wharf, &c. 

HOUSE BRE AKIN G is where a per¬ 
son breaks and enters a dwelling-house or 
building occupied therewith, or a school- 
house, shop, warehouse or counting-house, 
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Ami commits any felony therein, or where 
a person commits a felony in any such 
building, and then breaks out of it. See 
Burglary. 

HOUSE-BURNING-. —See Arson. 

HOUSE-DUTY.—A tax on inhabited 
houses imposed bv 14 and 15 Yict. c. 36, in lieu 
of window-duty, which was abolished. See 37 
Yict, c. 16, $$ 8-10, providing for the stating of 
a case. See y also. House-tax. 

HOUSEHOLD.—A family residing 
under the same roof; belonging to a fam¬ 
ily; domestic.— Webster. 

Household, (defined). 18 Johns. (N. Y.) 
402. 

Household furniture, (defined). 2 Am. 
L. Reg. N. s. 489. 

-(a watch is not). 33 Me. 535. 

-(in exemption law). 18 Minn. 361. 

-(in an insurance policy). 2 Hall (N. 

Y.) 490; 3 Carnpb. 422. 

-(in a will). 2 Dali. (U. S.) 142; 124 

Mass. 228, 237 ; 4 Johns. (N. Y.) Ch. 9; 60 Pa. 
St. 220; 1 Hill (S. C.) Ch. 98; 5 Munf. (Ya.) 
273; Amb. 605, 610; 1 Dick. 359; 10 Ch. D. 
13; 1 Russ. 427; 3 Id. 301; 11 Yes. 666; 13 
Id. 39; 2 Chit. Gen. Pr. App. 30; 2 Com. Dig. 
661. 

Household furniture and other house¬ 
hold effects, (in a will). 1 Sim. & S. 189. 

Household goods, (what are). 2 P. Wins. 
303. 

- (guns and pistols will not pass under 

devise of). 3 P. Wins. 335. 

- (money and bonds will not pass under 

devise of). 3 P. Wms. 112. 

*--—• (plate passes under devise of). 2 P. 

Wms. 420. 

-(in tax law). 15 Minn. 412. 

-(in a will). 1 Atk. 470; 1 P. Wms. 

425; 2 Com. Dig. 661; 1 Rop. Leg. 253. 

Household goods and furniture, (what 
will pass under bequest of). 1 Robt. (N. Y.) 
21; 1 Johns. (N. Y.) Ch. 329. 

-(in a will). 2 Munf. (Ya.) 236. 

Household stuff, (in a will). 1 Rop. Leg, 
273. 

HOUSEHOLDER.—An occupier of 
a house; a master of a family. 

Householder, (defined). 51 How. (N. Y.) 
Pr. 45; 18 Johns. (N. Y.) 401; 19 Wend. (N. 
Y.) 475. 

-(who is). 33 How. (N. Y.) Pr. 323; 

6 Oreg. 238; 5 Tex. App. 346; 1 Bam. & C. 
123, 178; 2 Dowl. & Ry. 258. 

-(under exemption act). 14 Barb. (N. 

Y.) 456; 6 Daly (N. Y.) 224; 14 How. (N. Y.) 
Pr. 436; 19 Wend. (N. Y.) 475. 

HOUSEKEEPER.—One who is in 
actual possession of, and who occupies a 
house, as distinguished from a “ boarder,” 
u lodger ” or “ guest.” 


Housekeeper, (defined). 3 Petered. Abr. 
103 n. 

-(who is). 6 Bush (Ky.) 429. 

-(who is not). 1 Chit. 288, 502. 

-(in statute of wills). 27 Ill. 129. 

Houses, buildings, and property other 
than land, (in a statute). L. R. 10 Q. B. 389 
Houses forming a street, (in a statute). 

1 Q. B. D. 65. 

Houses of public worship, (in tax law). 

2 Mich. 5S6. 

Houses of religious worship, (in a statute). 
118 Mass. 164. 

Housewifery, (is a mystery). 1 Browne 
(Pa.) 198. 

How far, (may apply to duration oi extent). 

3 Mass. 187. 

HOWE.—A hill. Co. Litt. 5 b. 

HOWG-H.—A valley. Co. Litt. 5 b. 

HREDIG-E.—Readily; quickly. Leg. 
Athelstan c. 16. 

HUDEGELD.— See Hidgeld. 

HUE AND CRY.—This, in old English 
law, “ is the old common law process of pursu¬ 
ing, with horn and with voice, all felons, and 
such as have dangerously wounded another.” 
(4 Bl. Com. 293.) All those who join in follow¬ 
ing upon a hue and cry are justified in appre¬ 
hending the person pursued, even though it 
should turn out that he is innocent, or that no 
felony has been committed. To maliciously or 
wantonly raise a hue and cry is a misdemeanor 
and an actionable offence. 4 Stepli. Com. 351. 

HUISSERIUM.—A ship used to transport 
horses. Also termed uffer. 

HUISSIER.—An usher of a court— Cowell. 
The English word “usher” \s derive, from this 
word. 

HULKA.—A hulk, small vessel.— Cowell. 

HULLUS.—A hill.— Cmell. 

HUMAGHUM.-A moist place.— Mon. 
Angl. 

HUNDRED.—A district forming part of a 
county in England, and governed by a high 
constable or bailiff. Hundreds were originally 
so called because each consisted of a hundred 
families of freeholders, or ten tithings. Each 
hundred formerly had its court (see Hundred 
Court), but they have fallen into disuse. 1 Bl. 
Com. 116 ; 1 Steph. Com. 126. As to the Hun¬ 
dred of St. BriavePs, see Gale. 

\ 2. The status of a hundredor or freeholder 
of a hundred is now one of little importance. 
Under 7 & 8 Geo. IV. (which consolidated the 
law on the subject), if damage is done to build¬ 
ings or erections by u persons riotously and 
tumultuously assembled together,” the inhabi¬ 
tants of the hundred, or district in the nature of 
a hundred in which the offence was committed, 
are liable to yield full compensation to the 
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erson damnified. The constable represents the 
undred in the proceedings to recover the dam¬ 
ages, which resemble those in an ordinary action, 
except that execution is levied by the sheriff 
making a warrant on the treasurer of the county, 
directing him to pay the amount to the plain¬ 
tiff. A summary mode of proceeding is given 
for cases where the damage does not exceed £30. 
Sin. Ac. 346. See Drake v. Footill, 7 Q. B. D. 
201 . 

$ 3. Formerly the jurors in an action were 
taken from the neighborhood of the vill or place 
where the cause of action was laid in the declara¬ 
tion, and some of them were obliged to be re¬ 
turned from the hundred in which the vill lay; 
if none were returned, the array might be chal¬ 
lenged for defect of hundredors. (3 Bl. Com. 
359; Co. Litt. 157 a.) This rule was abolished 
by Stats. 24 Geo. II. c. 16, \ 13, and 6 Geo. IV. 
c. 50, $ 13. See Challenge; Wapentake. 

Hundred, (action against, for damages). 
Holt 200. 

Hundred bridges, (in highway act). L. R. 
1 C. C. R. 237. 

HUNDRED COURT. —A larger court 
baron ( 7 . r.), being held for all the inhabitants 
of a particular hundred ( 7 . v.) instead of a manor. 
(2 Inst. 71 ; 3 Steph. Com. 281; County Courts 
Act, 1867, \ 28.) Hundred courts are now sel¬ 
dom held. See Salford Hundred Court of 
Record. 

HUNDRED-FECTA. —The performance 
of suit and service at the hundred court. 

HUNDRED-FETEN A.—Dwellers or in¬ 
habitants of a hundred. 

HUNDRED GEMOTE. — Among the 

Saxons, a meeting or court of the freeholders of 
a hundred, which assembled, originally, twelve 
times a year, and possessed civil and criminal 
jurisdiction and ecclesiastical powers. 1 Reeves 
Hist. Eng. Law 7. 

HUNDRED-LAGrH, or HUNDRED- 
LAW.—The liability to attend a hundred 
court. 

HUNDRED-PENNY.— The hundredfeh, 
or tax collected by the sheriff or lord of a hun¬ 
dred. 

HUNDRED ARIUS.—The chief officer of 
a hundred.— Du Cange. 

HUNDREDES EARLDOR, or HUN- 
DREDES MAN. —The presiding officer in 
the hundred-court.— Anc. Inst. Eng. 

HURDEREFERST—A domestic; one of 
a family. 

HURDLE.—A sledge formerly used to draw 
traitors to execution. 

HURST, HYRST, HERST, or 
HIRST.—A wood or grove of trees. ~ Co. 

' itt. 4 b. 


HURTARDUS, or HURTUS.—A ram, 
or wether. 

HUSBAND.—A married man; the 
good man of the house. See next title. 

HUSBAND AND WIFE.-One of 

the great relationships of private life 
effected by marriage, by which, at com¬ 
mon law, the legal existence of a wife is 
incorporated with that of her husband. 
The law of husband and wife deals with 
the following matters: 

(1) The prerequisites and formalities of 
marriage, as to which, see Affinity; Con¬ 
sanguinity ; Domicile ; License ; Mar¬ 
riage. 

(2) The effect of the marriage on the 
rights and duties of the parties, as to 
which, see Courtesy ; Dower; Fraud, § 12; 
Freebench; Marriage; Married Wom¬ 
en’s Acts; Necessaries. 

(3) Marriage settlements. See Equity 
to a Settlement; Settlement. 

(4) Protection orders and separation 
deeds ( 77 . v.) 

(5) Restitution of conjugal rights, judicial 
separation, and divorce ( 77 . v.) 

Husband and wife, (defined). 5 Barb. (N. 
Y.) 117. 

- (bond given to). 5 Wheel. Am. C. L. 

574. 

-fin a deed). 7 Dowl. & Ry. 141. 

-(seisin of, in land conveyed to them 

jointly). 8 Mass. 274; 5 Halst. (N. J.) 42; 8 
Cow. (N. Y.) 277; 16 Johns. (N. Y.) 115; 15 
Wend. (N. Y.) 615. 617; 19 Id. 175; Ohio 
Cond. Rep. 372; 5 Wheel. Am. C. L. 572; 7 Id. 
529 ; 5 T. R. 654. 

HUSBAND LAND.— In old Scotch law, 
a piece of land containing about six acres.— 
Skene de verb Signif. 

HUSBAND OF A SHIP. — See Ship’s 

Husband. 

Husbandlike manner, (what is using land 
in). 15 Wend. (N. Y.) 170. 

HUSBANDMAN.—An agriculturist; 
a farmer (7. r.) 

Husbandman, (in an indictment). 4 Com* 
Dig. 666. 

HUSBANDRY.—Agriculture; fann¬ 
ing. 

HUSBRECE.—Burglary .—BlownL 

HUSCARLE. — A menial servant— 

Domesd. 

/ 
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HUSFASTNE.—He who holds house and 
land. Braot. 1. 3, t. 2, c. 10. 

HUSGABLE.—House rent or tax. Mon. 
Ang. iii. 254. 

HUSH-MONEY.—A bribe to hinder 
information ; pay to secure silence. 

HUSTINGS.—Council; court; tribunal. 
Apparently so called from being held within a 
building, at a time when other courts were held 
iii the open air. it was a local court. The 
county court in the city of London bore this 
name. There were hustings at York, Win¬ 
chester, Lincoln, and in other places, similar to 
the London hustings. (Mad. Exch. c. xx.) 
Also the raised place from which candidates for 
seats in parliament address the constituency, on | 
the occasion of their nomination. 

HUTESIUM ET CLAMOR,—Hue and 

cry. See Hue and Cry. 

HUTLLAN.--Taxes.— Mon. Ang. i. 586. 

HWATA, or HWATUNG.—Augury, 

divination.—A/ic. Just. Eng. 

HYBBRNAGIUM.—The season for sow¬ 
ing winter corn between Michaelmas and Christ¬ 
mas. See Ibeknagium. 

HYBRID. -A mongrel, or mule—an 
animal formed of the union of different 
species, or different genera; also (meta¬ 
phorically) a human being born of the 
union of persons of different races. — Whar¬ 
ton. 

HYD.—(1) Hide, skin. (See Hide-gild.) 
(2) A measure of land, containing, according to 
some, a hundred acres, which quantity is also 
assigned to it in the Dialogus de Scaccario. It 
seems, however, that the hide varied in different 
parts of the kingdom. • See Hide of Land. 

HYD AGE.— See Hidage. 

HYPOBOLUM.—In the civil law, a leg¬ 
acy to a wife above her dower.— Galv. Lex. 

HYPOTHEC.—In the Scotch law, a secur¬ 
ity established by law in favor of a creditor over 
the property of his debtor; as in the case of a 
landlord for his rent (see 30 and 31 Yict. c. 42), 
or a law agent for his charges. See Hypothe¬ 
cation. 

HYPOTHECA.—This was a term of the 
Roman law, and denoted a pledge or mortgage. 
As distinguished from the term pignus , in the 
same law. it denoted a mortgage whether of 
lands or of goods in which the subject in pledge 
remained in the possession of the mortgagor or 
debtor, whereas in the pignus the mortgagee or 
creditor was in the possession. Such an hypoth¬ 
ec.t might be either express or implied: ( 1 ) 


Express, where the parties upon the occasion oi 
a loan entered into an express agreement to that 
died; or ( 2 ) implied, as, c. g. in the case of the 
stock and utensils of a farmer ( colonus ), which 
were subject to the landlord's right as a creditor 
for rent; whence the Scotch law of hypothec. 
The word has suggested the term hypothecate, 
as used in the mercantile and maritime law. 
Thus, goods are frequently said to be hypothe¬ 
cated ; and a captain is said to have a right to 
hypothecate his vessel for necessary repairs. 

HYPOTHECATION. — Latin: hypoth¬ 
ecs.; Greek: [modljxa , from U7TO, under, TtdrjflCy 

to place. For a history of the Latin hypothecs ,, see 
Markby's Elements of Law, g 507; Kuntze, Cursus, 
$ 555. 

u. Ship. —In its proper sense, hypothe¬ 
cation is where a ship, or her freight or 
cargo, or all three, are made liable for the 
payment of money borrowed by the mas¬ 
ter. It is of two kind 9 —bottomry and 
respondentia (qq. v.) Fish. Mort. 7, 77 et 
seq.; Maud & P. Mer. Sh. 433; Wins. & B. 
Adm. Pr. 31. 

\ 2. Property. —In modem times at¬ 
tempts have been made to introduce 
“hypothecation” from the Roman law, 
as a general term equivalent to “ charge,” 
the proper English term. In this use of 
the word, to hypothecate property is to 
charge it with the payment of a sum of 
money or the performance of an obliga¬ 
tion, giving the person in whose favor it 
exists neither the right to the possession 
of the property, nor the right to sell it, but 
merely the right of realization by judicial 
process, in case of non-payment or non¬ 
performance at the proper time. Fisher, 
1 . c., where the term is also made to in 
elude equitable assignments of debts, &c. 
See Pledge. 

Hypothecation, (defined). Story Bailm 

$ 288 

-(of stock). 7 Cow. (N. Y.) 410. 

HYPOTHEQUE. —In the French law, the 
mortgage of real property in English law. It is 
a real charge, following the property into whose¬ 
soever hands it comes. Such a charge may be 
either (1) legale; or (2) judiciaire; or (3) con - 
vmtionnelle. It is ligale , as in the case of the 
charge which the State has over the lands of its 
accountants, or which a married woman has 
over those of her husband; it is judiciaire when 
it is the result of the judgment of a court of jus¬ 
tice, and it is conventionnelle when it is the result 
of an agreement (which must be express) of the 
parties. — Brown. 

HYPOTHETICAL YEARLY TEN¬ 
ANCY. —The basis, in England, of rating 
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lands and hereditaments to the poor rate, and to 
other rates and taxes that are expressed to be 
leviable or assessable in like manner as the poor 
rate. 

HYRNES.—Parish. 

HYSTEROPOTMOI.—Those who, hav¬ 
ing been thought dead, had, after a long absence 
in foreign countries, returned safely home; or 
those who having heen thought dead in battle, 


had afterwards unexpectedly escaped from their 
enemies and returned home. These, among the 
Romans, were not permitted to enter their own 
houses at the door, but were received at a passage 
opened in the roof.— Encycl. Loud. 

HYSTEROTOMY.—The Caesarian opera¬ 
tion. 

HYTHB.—A port or little haven at which 
to lade or unlade wares.— Blount; Coweli 



I desire, (in a will). 2 Bouv. Inst. 328. 

I do not doubt, (in a will). 2 Bouv. Inst. 
328. 

I entreat, (in a vvill). 2 Bouv. Inst. 328. 

I GUARANTY THE PAYMENT OF THE WITHIN 
NOTE AT THE INSOLVENCY OF THE DRAWERS, 
(effect of a guaranty in these words). 5 Humph. 
(Tenn.) 476. 

I HAVE BLOOD IN ME IF I HAD YOU IN AN¬ 
OTHER place, (in indictment for words). Gilb. 
Eq. 36. 

I have borrowed, (imports promise to pay). 
6 Dana (Ky.) 341. 

I here will to revert to C., (in a will). 
L. R. 7 H. L. 388. 

I hope, (in a will). 2 Bouv. Inst. 328. 

I MOST EARNESTLY BESEECH, (in a will). 2 

Bouv. Inst. 328. 

I O U.—A written acknowledgment of 
a debt, so called because it commences 
with those letters, which custom has sub¬ 
stituted for the words, I owe you , because 
they have the same sound. It ordinarily 
runs thus: ‘‘To Mr. A. B., I O U Twenty 
Dollars. C. D. January 1st, 1883.” It 
should be addressed to the creditor by 
name, but that is not essential to its valid¬ 
ity. It is evidence of an account stated 
with the creditor, if named; if he is not 
named, it is prima facie evidence of an 
account stated with the person producing 
it. It is not negotiable. See Byles Bills 28. 

I O U, (when a promissory note). 1 Car. & 
K. 33. 

-(when not a promissory note). 13 

Mass. 161; 1 Esp. 426, 427. 

I order and direct, (in a will). 2 Bouv. 
Inst. 328. 

I promise, (in sealed instrument, signed and 
Bealed by two). 6 Rand. (Va.) 39. 

I promise to pay, (in a promissory note). 
Holt 474. 

-(in a promissory note made by two 

persons). 7 Mass. 68. 

-- (in promissory note of firm). 2 Dowl. 

& Ry. 588; 11 Johns. (N. Y.) 544; 7 Wheel. 
Am. C. L. 223; 1 Bara. & C. 407, 408. 


I PROMISE TO PAY, (when joint and several). 
2 Peake 130. 

I return to A. his bond, (in a will). 8 
Com. Dig. 476 ; 3 Yes. 231. 

I warrant this note good, (indorsed by 
payee upon note). 14 Wend. (N. Y.) 231. 

I will, (in a will). 2 Bouv. Inst. 328. 

IBERNAGTUM. —The season for sowing 
winter corn.— Cart. Antiq. MSS. 

Ibi semper debet fieri triatio ubi 
juratores meliorem possunt habere 
notitiam (7 Co. lb): A trial should always 
be had where the jurors can be the best in¬ 
formed. 

IBIDEM, IBID., or ID. —In the same 
place, book, or case. 

ICENL —The ancient name for the people 
of Suffolk, Norfolk, Cambridgeshire and Hunt¬ 
ingdonshire. 

ICON A. —A figure or representation of a 
thing.— Du Cange. 

ICTUS ORBUS . —A maim, bruise, or 
swelling; a hurt without cutting the skin.— 

Cowell. 

ID.— An abbreviation of idem (q. v.) 

Id certum ©st quod certum reddi 
potest; sed id magis certum est quod 
de semet ipso est certum. See Certum 
est, &c. 

ID EST. —That is. Commonly abbreviated 

i. e. 

Id perfectum est quod ex omnibus 
suis partibus constat (9 Co. 9): That is 
perfect which consists of all its parts. 

Id possumus quod de jure possumus 
(Lane 116): We may do only that which by 
law we are allowed to do. 

Id quod nostrum est, sine facto 
nostro ad alium transferri non potest 
(D. 50, 17, 11): That which' is ours cannot be 
transferred to another without out act. 



IDEM. 


( 623 ) 


IF. 


IDEM. —The same. 

Idem agrens et patiens esse non po¬ 
test (Jenk. Cent. 40^1: The same person cannot 
be both agent and patient, i. e. the doer and per¬ 
son to whom the thing is done. 

Idem est facere, et non prohibere 
cum possis ; et qui non prohibit* cum 
prohibere possit, in culpa est (aut 
jubet^ (o Inst. 158^: To commit, and not to 
prohibit when in your power, is the same thing; 
and lie who does not prohibit when he can pro¬ 
hibit. is in limit, or does the same as ordering it 
to be done. 

Idem est nihil dicere, et insufflcien- 
ter dicere (2 Inst. 178): It is the same thing 
to say nothing, and to say a thing insufficiently. 

Idem est non esse et non apparere 

(Jenk. Cent. 207): Not to be and not to appear 
are the same. 

IDEM PER IDEM. —The same for the 
same. An illustration of a kind that really adds 
no additional element to the consideration of the 
question. 

Idem semper antecedent proximo 
refertur (Co. Litt. 685): “The same" is 
always referred to its next antecedent. 

IDEM SONANS. — Sounding alike. 
The courts will not set asid <5 proceedings 
on account of the misspelling of names, 
provided the variance is so''tf4n' v »g ss not 
to mislead, or the name as spell idem 
sonans y as Lawrance instead of Lawrence, 
Revnell for Reynolds, Beneditto for Bene¬ 
detto. 1 Cromp. and M. 806; 1 Chit. 659, 
6 Price 2; 2 Taunt. 401. See Variance. 

Idem sonans, (when name is). 2 N. H. 557, 
558; 7 Wheel. Am. C. L. 50; 16 East 110. 

IDENTIFICATION—IDENTITY. 

—To identify a person or thing is to show 
that he or it is the person or thing in ques¬ 
tion. Thus, on an inquest or trial for 
murder, the first thing is to identify the 
deceased, i. e. prove who he was. So in 
investigating the title of land, the pur¬ 
chaser, in the absence of a stipulation to 
the contrary, is entitled to proof of the 
identity of the laud described in the title 
deeds, with that which he has contracted 
to purchase. As to identity generally, see 
Mori arty on Personation. 

Identitas vera colligitur ex multi- 
tudine si^norum (Bacon): True identity 
is collected from a multitude of signs. 

IDENTITATE, or IDEMPTITATE 
NOMINIS.— See De Ldentitate Nominis. 


IDEO CONSIDER ATUM EST. - 

Therefore it is considered. See Consideratum 
est, &c. 

IDES.—A division of time among the 
Romans. In March, May, July, and October, 
the Ides were on the 15th of the month, in the 
remaining months, on the 13th. This method 
of reckoning is still retained in the Chancery of 
Rome, and in the calendar of the Breviary.— 
W harton. 

IDIOCHIRA.—In the civil law, an instru¬ 
ment privately executed, as distinguished from 
one publicly executed.— Calv . Lex. 

IDIOCY — IDIOT. —According to the 
old lawyers, an idiot, or fool natural, is a 
person, who from his birth, by a perpetual 
or incurable infirmity, is of unsound mind. 
(Co. Litt. 247 a; 4 Co. 124 b; Pope Lun. 12 ; 
Maudsley on Mental Disease 66 .) By the 
Statute De Prerogative Regis , 17 Edw. II. 
c. 9, the king shall have the custody of the 
land of natural fools, taking the profits of 
them without waste or destruction, and 
shall find them their necessaries; and 
after their death he shall render the lands 
to their right heirs. This prerogative was 
never favored at law (Pope Lun. 25), and 
is now never exercised, the procedure by 
inquisition in lunacy having made it un¬ 
necessary. At the present day, idiocy is 
considered as a species of insanity or 
lunacy. See Insanity; Lunacy; Mute; 
Non Compos Mentis. 

. dio-v, (defined). 24 Ind. 231; 17 Am. Dec. 
311. 

Idkyt, (defined). 88 Ill. 498. 

IDIOTA INQUIRENDO.— See De Idi- 

OTA INQUIRENDO. 

IDONEUM SE FACERE—IDONE- 

ARE SE.—To purge one’s self by oath of a 
crime of which ol ' is accused. 

IDONEUS HOMO.—A proper man. He 
is legally said to be idoneus homo who has hon¬ 
esty, knowledge, and ability. 

IDTJMANUS FLUVIUS.— Black Water 
in Essex. 

If, (in a deed). Shep. Touch. 123. 

-(in a grant). 102 Mass. 105; 77 N. C. 

176. 

-(in a will). 3 Lev. 132; 2 Russ. Ch. 

365; Toll. Ex. 171, 172; 2 Wms. Ex. 932. 

If any person, (in a statute). 5 Cow. (N. 
Y.) 684. 

If any such her surviving-, (annexed to 
the word “heirs” in a will). South. (N. J.) 
461. 


IP. 


( 624 ) 


ILLATA. 


If anything should remain, (in a devise 
of real estate). 100 Mass. 471, 

If both should die, (in a will, construed as 
a condition). 3 Harr. (N. J.) 36. 

If demanded, (in a will). 1 Hall (N. Y.) 1 . 

If he attain twenty-one, (words of condi¬ 
tion in a devise). 16 East 412. 

If he die without such heirs, (in a will). 
Boutli. (Is. J.) 431. 

If he should die, (in a will). 1 Hall (N. 
Y.) 13; 3 Russ. 365, 368. 

If it shall be thought best, (in a will). 

102 Mass. 271. 

If it was his will so to do, (not obliga¬ 
tory, but discretionary). 9 Mod. 59. 

If one of them should die, (in a will). 8 
Wheel. Am. C. L. 409. 

If she be living, (in a will). 1 McCart. 
(N. J.) 76. 

If she so long live, (in a settlement). 2 

Atk. 89, 92. 

If T. C. shall die an infant, unmarried 
and without issue, (in a devise). 7 East 269. 

If they should live to become of age, 
(in a will). 7 Wend. (N. Y.) 52. 

If you believe from the evidence, (in a 
charge to the jury). 38 Iowa 504. 

IFUNGIA. —The finest white bread, for¬ 
merly called “ cocked bread.”— Blount. 

IGNIS JUDICIUM.—The old judicial 
trial by fire.— Blount . 

IGNITEGIUM. — The curfew.— Encycl . 
Lond . 

IGNOMINY.— Dishonor; infamy; 
public disgrace. 

Ignominy, public, (means “ public dis¬ 
grace”). 38 Iowa 220. 

IGNORAMUS, “We know nothing 
of it,” was the indorsement formerly made 
on a bill of indictment by a grand jury 
when they thought the charge not sus¬ 
tained by the evidence. They now indorse 
“Not a true bill,” or “Not found.” 4 
Steph. Com. 367. See Indictment. 

IGNORANCE.—The lack of knowl¬ 
edge or information as to some fact or rule 
of law. See Mistake. 

Ignorance, (defined). 4 Dutch. (N. J.) 274, 
279. 

Ignorance of the law, (when money will 
not be paid back, under plea of). 2 East 469, 
470. 

Ignorance or mistake, from, (in 33 Geo. 
UI. c. 5). 1 Dowl. & Ry. 540. 

Ignorantia eorum qua© quis scire 
tenetur non excusat (Hale P. C. 42): 
Ignorance of those things which one is bound to 
know, excuses not. 


Ignorantia facti excusat, ignoran- 
tia juris non excusat (1 Co. 177): Ignor¬ 
ance of the fact excuses; ignorance of the law 
excuses not. Every man must be taken to be 
cognizant of the law; otherwise there is no say¬ 
ing to what extent the excuse of ignorance may 
not be carried. Therefore, ( 1 ) money paid with 
lull knowledge of the facts, but through ignor¬ 
ance of the law, is not recoverable, if there be 
nothing against conscience in retaining it; and 
( 2 ) money paid in ignorance of the facts is 
recoverable, provided there have been no laches 
in the party paying it. In criminal cases, this 
maxim applies, as where a man thinks he lias a 
right to kill a person excommunicated or out¬ 
lawed wherever he meets him, and does so, this 
is murder. But a mistake of fact is an excuse, as 
where a man intending to kill a thief or house- 
breaker in his own house by mistake kills one 
of his own family, this is no criminal action. 4 
Bl. Com. 27. 

Ignorantia judicis est calamitas in- 
nocentia (2 Inst. 591): The ignorance of the 
judge is the misfortune of the innocent party. 

Ignorantia juris haud excusat, (applied). 

L. R. 2 H. L. 150. 

Ignorantia juris neminem excusat, (ap¬ 

plied). L. R. 6 H. L. 223. 

Ignorantia juris, quod quisque scire 
tenetur, neminem excusat (2 Co. 3 b): 
Ignorance of the law, which every one is held 
to be cognizant of, excuses no one. 

Ignorantia legis neminem excusat, (ap¬ 
plied). 56 Ala. 16 ; 57 Id. 394. 

IQ-NORATIO ELENCHI. — An over- 
looking of the adversary’s counterposition in an 
argument. 

Ignoratis terminis ignoratur et ars 
(Co. Litt. 2): The terms being unknown, the 
art also is unknown. 

IGNORE. —To be ignorant of; to pas? 
by as if not existing. A grand jury are 
said to ignore a bill of indictment when 
they think the charge not sustained by the 
evidence. ^Indictment; Jury. 

ILET.—A little island. 

Ill, (in a statute). 3 Q. B. IX 426. 

Ill treat him, (covenant in a bond not to), 

13 East 2. 

Ill treatment, (what amounts to). 1 Esp. 
441. 

-- (of a wife, when court will allow afi- 

mony). 2 Desaus. (S. C.) 45; 4 Id . 33, /9, 91, 
183. 

ILLATA ET INVEOTA.—Things 
brought into the house for use by the tenant 
were so called, and were liable to the jus typo* 
thecce of Roman law, just as they are to the land- 
, lord’s right of distress at common law. 
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ILLEGAL.— 

J 1. An not is illegal when it ia one which 
the law directlv forbids, as to commit a 
murder, to obstruct a highway, to sell a 
loaf otherwise than by weight. (Poll. 
Tout. 218 ; Collins t\ Blantern, 1 Sm. Lead. 
Oas. 869.) The illegality of an act is not 
only of importance as subjecting the doer 
to the penalties imposed for disobedience 
of the law, but also because the act is not 
recognized by law os capable of creating 
any right, except as a remedy for any 
injury caused by it. Thus, if A. agrees 
with B. to pay him £50 for the publication 
of a libel, or the like, the contract is void. 
(Id. 250; Stockdale v. Onwhyn, 5 Barn. & 

C. 173. See In re South Wales, &c. Co., 2 
Ch. D. 763.) But an act is not illegal in 
the strict sense simply because it is not 
recognized by the law as capable of giving 
rise to rights. Thus, a contract made ultra 
vires is void, but not illegal. Ashbury, <fcc. 
Co. v. Riche, L. R. 7 H. L. 672. 

$ 2 . Illegal is also used ( 1 ) in the same 
sense as unlawful (q. v.) ; ( See Chit. Cont. 
607 et seq .); ( 2 ) in the same sense as void ; 
(L. R. 9 Ex. 262, corrected by Lord Cairns, 

L. R. 7 H. L. 673) ; but it is convenient to 
keep the ideas distinct. See Immorality. 

Illegal, (defined). 72 Ind. 338; 48 N. H. 
199. 

-(in a statute). 3 Sneed (Tenn.) 64. 

ILLEGAL CONDITIONS.— 

All those that are impossible or contrary 
to law, immoral, or repugnant to the na¬ 
ture of the transaction. See Condition, 

i io. 

ILLEGAL CONSIDERATIONS.— 

See Consideration, \ 8. 

ILLEGAL CONTRACT. —An 

agreement to do any act forbidden by the 
law, or to omit to do any act enjoined by 
the law. 

Illegal gaming, (what is). 81 N. Y. 539. 
Illegality, (defined). 1 Abb. (N. Y.) Pr. 

N. s. 432; 2 Tex. App. 74. 

-(in act concerning roads). 2 Halst. 

(N. J.) 203. } 

ILLEGITIM AC Y.— See Bastard ; 
Child, \ 2 ; Legitimacy. 

Illegitimate, (in revised statutes). 18 Hun 
(N. Y.) 507. 

2p 


Illegitimate children, (what are). IS 
Rob. (La.) 71. 

ILLEVIABLE. —A debt or duty that 
cannot or ought not to be levied.— Cowell . 

ILLICIT. —Unlawful. 

ILLICIT TRADE.— In policies of 
marine insurance, the warranty against 
illicit trade means trade made unlawful 
by the laws of the country to which the 
vessel is bound. u It is not the same with 
contraband trade, although the words are 
sometimes used as synonymous. Illicit 
or prohibited trade is one which cannot 
be carried on without a distinct violation 
of some positive law of the country where 
the transaction is to take place.” 1 Pars. 
Mar. Ins. 614. 

ILLICITE.—Unlawfully. 

ILLICITUM COLLEGIUM.—An ille¬ 
gal corporation. 

Illinois currency, (defined). 28 Ill. 463. 

- (in certificate of deposit). 27 Ill. 501; 

37 Barb. (N. Y.) 62. 

ILLITERATE .—Unlettered; igno¬ 
rant; unlearned. Generally used of one 
who cannot read and write. 

ILLOCABLE.—Incapable of being placed 
out or hired. 

ILLUD.—That. 

mud, quod alias licitum non ©st, 
necessitas facit licitum; ©t necessitas 
inducit privilegium quoad jura pri- 
vata (Bac. Max.): That which is otherwise 
not permitted, necessity permits; and necessity 
makes a privilege as to private rights. 

Elud, quod alteri unitur, extin 
gruitur, nequ© amplius per se vacare 
licet (Godolph. Rep. Can. 169): That which 
is united to another is extinguished, nor ran it 
be any more independent. 

ILLUSORY.— See Appointment, § 3. 

Illusory consideration, (what is). 1 
Yes. 91. 

ILLUSTRIOUS.—The prefix to the title 
of a prince of the blood in England. 

IMAN, IMAM, or IMAUM.-A Mo¬ 
hammedan prince having supreme spritual aa 
well as temporal power; a regular priest of the 
mosque. 

EMBARGO.— See Embargo. 
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IMMEUBLES. 


IMBASING OF MONEY.—Mixing the 
species with an alloy below the standard of ster¬ 
ling. 1 Hale P. C. 102. 

IMBECILITY.—Weakness, or feeble¬ 
ness of intellect, either congenital, or 
resulting from an obstacle to the develop¬ 
ment of the faculties, supervening in in¬ 
fancy. See Whart. & S. Med. Jur. 229- 
233. 

Imbecility, corporal, (defined). 4 Wheel. 
Am. C. L. 514. 

-(a cause for divorce). 8 Conn. 167, 

168. 

Imbecility of mind, (what is). 1 Hag*?. 
Ec. 401-404. 

- (in the grantor, when not sufficient to 

avoid his deed). 21 Wend. (N. Y.) 142. 

IMBEZZLE.— See Embezzle. 

IMBRACERY.— See Embracery. 

IMBROCUS.—A brook, gutter, or water- 

passage.— Cowell . 

Imitation, (under counterfeit law). 7 Pet. 
(U. S.) 136. 

IMMATERIAL. —Not material or 
necessary; not important or pertinent; 
not decisive. 

IMMATERIAL AVERMENT.—An 

unnecessary statement. See Steph. PI. (7 
edit.) 193; also , Impertinence. 

Immaterial averment, (defined). 3 Ala. 
237, 245. 

IMMATERIAL ISSUE.—An issue 
upon a point or ground which will not 
decide the action. Steph. PI. (7 edit.) 
95-98, 127. See Issue. 

IMMEDIATE.— At once; directly; 
without delay. 

Immediate, (defined). 43 Ill, 155, 166; 7 
Man. & G. 493. 

-(in the code). 13 N. Y. 292. 

-(means reasonable time). 47 Conn, 

568. 

Immediate apprehension, (what is). 1 
Moo. & R. 15, 17. 

Immediate benefit, (defined). 11 Barb. 
(N. Y ) 471. 

Immediate danger, (in statute against carry¬ 
ing concealed weapons). 11 Bush (Ky.) 688. 

Immediate delivery, (as used by coal ship¬ 
pers and dealers). 7 Vr. (N. J.) 148, 153. 

- (in a statute). 43 Wis. 316. 

Immediate descent, (what is). 7 Crunch 
U. S.) 467; 6 Pet. (U. S.) 112, 113; 7 Wend. 
N. Y.) 334. 

Immediate estate of inheritance, (de¬ 
fined). 3 Pick. (Mass.) 204. 


IMMEDIATE EXECUTION. — The 

English Judicature Act, 1875, Ord. XLIL, r. 15, 
pi ovides that every person to whom anv sum 
of money or any costs shall be payable'under 
^ judgment, shall immediately alter the time 
when the judgment was duly entered, be entitled 
to sue out one or more writ or writs of fieri facias, 
or one or more writ or writs of el eg it to enforce 
payment thereof, subject nevertheless as follows: 
(l).If the judgment is for payment within a 
period therein mentioned, no such writ as afore¬ 
said shall be issued until alter the expiration of 
such period. (2) The court or judge at the time 
of giving judgment, or the court or a judge after¬ 
wards, may give leave to issue execution before, 
or may stay execution until any time after the 
expiration of the periods hereinbefore prescribed. 
See Execution ; Speedy Execution. 

Immediate issue, (in statute restricting en- 
tailment of real estate). 11 Ohio St. 173. 

Immediate notice, (defined). 11 Barb. (N. 
Y.) 473. 

-(what is not). 29 Pa. St, 200; 5 Dowl. 

& Ry. 588, 589. 

Immediate pursuit, (in a statute). 1 Chit. 
Gen. Pr. 625. 

Immediately, (defined). 17 Ala. S9, 100; 
2 Vr. (N. J.) 313, 316; 6 Munf. (Va.) 83. 

-(imports “ as soon as conveniently could 

be done”). 4 Com. Dig. 671 n. (b). 

- (in an indictment). Com. 478; 1 

Doug. 211; 1 Chit. Cr. L. 220. 

-(in an insurance policy, defined). 51 

Md. 512. 

-(in licensing act). 4 Q. B. D. 469. 

-(in a writ of attachment). 4 Younge 

& Coll. C. C. 512. 

- (in statute regulating advertisements 

of constables' sales). 13 Johns. (N. Y.) 251. 

- (legacy payable). 1 Halst. (N. J.) 

137. 

- (not synonymous with “ then and 

there”). 1 Mo. App. 3, 6 . 

- (synomnnous with “ forthwith ”). 7 

Man. & G. 493. 

- (when means “ in a reasonable time ”). 

Wilberf. Stat. L. 132, 133. 

Immediately adjoining land, (in a stat¬ 
ute). L. R. 5 Eq. 104. 

Immediately afterwards, (in a statute). 

8 Mees. & W. 281, 2 S 6 . 

Immediately apprehended, (in a statute). 

2 C. P. D. 194. 

Immediately thereupon, (defined). 8 
Mees. <£ W. 281, 286. 

IMMEMORIAL. —Beyond human 
memory; time out of mind. 

IMMEMORIAL USAGE .— A prac¬ 
tice which has existed time out of mind; 
custom; prescription. See. Memory. 

IMMEUBLES.—These are, in French law, 
the immovables of English law. Things are 
immeubles from any one of three causes: ( 1 ) 
From their own nature, e. g. lands and houses; 
( 2 ) from their destination, e. g . animals and in¬ 
struments of agriculture when supplied by the 
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1MPARSONEE. 


landlord; or (31 l\v the object to which they are 
annexed, <\ o. easements.— />roira. 

IMMIGRATION. — Removal to one 
pin ee or country from another, a a distin¬ 
guished from “emigration,” which is the 
act of removing from one place or country 
to another. One who is called an “ emi¬ 
grant at the place of his former residence, 
is styled an “immigrant” on arrival at his 
new domicile. See Emigration. 

Immoderate, (applied to driving, synony¬ 
mous with ‘‘negligent 1 ’). 24 Wend. (N. Y.) 
466. 

Immoralities of clergyman, (when good 
cause of dismission). 5 Pick. (Mass.) 479. 

IMMORALITY.* —This word is of im¬ 
portance in law, because no party to a 
transaction founded on immorality can 
invoke the assistance of a court of law in 
enforcing, nor (except in a few cases) in 
setting it aside. Thus, a contract for an 
immoral purpose or for an immoral con-' 
sideration is void; but a party to an im¬ 
moral contract or conveyance cannot, as 
a general rule, have it set aside. Ayeret 
v. Jenkins, L. R. 16 Eq. 275; Batty v. 
Chester, 5 Beav. 103, cited in Poll. Cont. 
244. 

\ 2. Almost the only kind of immorality 
having this vitiating effect is that consist¬ 
ing in illicit cohabitation. Thus, an agree¬ 
ment providing for or tending to illicit 
cohabitation is void. (Poll. Cont. 243 et 
seq.; Chit. Cont. 611 et seq.) Yet a sealed 
contract, made in consideration of past 
seduction or cohabitation, can be enforced; 
not because it is binding in honor and con¬ 
science, for such a reason is not sufficient, 
but because a specialty imports a consid¬ 
eration, which, unless illegal, both parties 
are estopped from denying. A covenant 
to pay money in consideration of future 
cohabitation is void, though under seal. 
1 Vern. 483; 2 Wils. 339. 

IMMOVABLE.—Not to be forced from its 
place—the civil law characteristic of things real 
or land. 

I MM UNITY. —Exemption from some 
duty, obligation, penalty, or service im¬ 
posed on other persons by the law. 


IMPAIR.— To weaken, diminish, or 
relax, or otherwise affect in an injurious 
manner. 

Impair, (defined). 6 Otto (U. S.) 600 

Impairing, (in State constitution). 4 Liu 
(Ky.) 53; 4 Mete. (Ky.) 294. 

Impairing the obligation of contracts, 
(under United States constitution). 3 Dali. (U. 
S.) 386; 6 Crunch (U. S.) 87, 144; 7 Id. 164 ; 9 
Id. 43, 46; 2 Pet. (U. S.) 380; 3 Id. 289; 4 Id. 
529; 8 Id. 88 ; 9 Td. 330; 4 Wheat. (U. S.) 122, 
192, 197, 200, 209, 518, 627, 641, 651, 657, 682; 
5 Id, 420; 6 Id. 131; 7 Id. 183; 8 Id. 2; 12 Id. 
213, 303, 370; 3 Blackf. (Ind.) 275; 4 Gill & J. 
(Md.) 1; 9 Mass. 360, 363; 13 Id. 1; 16 Id. 247, 
271 ; 6 Pick. (Mass.) 451; 7 Id. 459; 1 Harr. 
(N. J.) 11; Penn. (N. J.) 308,435; 1 South. 
(N. J.) 198; 7 Johns. (N. Y.) Ch. 306; 7 Johns. 
N.Y.) 477; 16 Id. 233; 17 Id. 195; 3 Johns. 
N. Y.) Cas.73; 3 Paige (N. Y.) 49; 3 Wend. 
(N. Y.) 609; 20 Id. 365; 2 Serg. & R. (Pa.) 
371; 3 Id. 70; 16 Id. 178; 4 Hen. & M. (Va.) 
315; 5 Am. L. J. 520; 6 Id. 474; 1 Kent Com. 
413, &c. 

IMPALARE.—To put in a pound.— Du 

Cange. 

IMPANEL. —In English practice, a 
jury is said to be impanelled when the 
sheriff has entered their names in the 
panel [q. v.) (Co. Litt. 158b.) In Ameri¬ 
can practice, the word is applied also to 
the list of jurors drawn by the clerk for 
the trial of a particular case. 

Impanelling, (defined). 7 How. (N. Y.) 
Pr. 443. 

IMPARGAMENTUM. — The right of 
impounding cattle. 

IMPARL.—To have license to settle a liti¬ 
gation amicably ; to obtain delay for adjustment. 

IMPARLANCE.—An indulgence formerly 
granted to a defendant to defer pleading to the 
action until a subsequent term. It is said that 
the reason of allowing an imparlance was to 
give the plaintiff an opportunity of settling the 
matter amicably with the defendant without fur¬ 
ther prosecuting his suit; and the court is in the 
habit, in a proper case, of allowing the parties 
time to consider about a compromise of the 
action. By the 2 Will. IV. c. 39, imparlances 
as such were abolished in England; and more 
recently, by r. 31 T. T. 1853, no entry or con¬ 
tinuance by way of imparlance, or otherwise, 
was to be made on any record or roll whatever, 
or in the pleadings.— Brown . 

IMPARSONEE.—A clergyman inducted 
into a benefice. See Induction. 


*“ When we call a thing immoral in a legal for a court of justice to treat it as lawful or in- 
sense, we do not mean so much that it is ethically different, though the transaction may not come 
wrong, as that, according to the common under- within any positive prohibition or penalty/’ 
standing of reasonable men, it would be a scandal Poll. Cont 242. 
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IMPERTINENT. 


Imtartially, (as meaning “faithfully”). 2 
Vr. (N. J.) 342. 

-(in a statute). 1 Harr. (N. J.) 72. 

IMPATRONIZATION. — The act of put¬ 
ting into full possession of a benefice. 

Impeach, (defined). 36 Me. 36, 47. 

-(as applied to records, defined). 1 Gr. 

(N. J.) 144. 

IMPEACHMENT.— A complaint or 
accusation, in writing, against an officer for 
a great public offence, such as treason, 
bribery, and other high crimes and mis¬ 
demeanors. The house of commons or, 
in America, the house of representatives, 
first find the crime, and then as prosecutors 
support their charge before the house of 
lords, (or senate, as the case may be,) who 
try and adjudicate upon it. The charge is 
contained in articles of impeachment, to 
which the accused makes answers, and so 
on; the accusing body appoint managers 
to conduct the proceeding on their behalf. 
(May Pari. Pr. 55, 680; Cox Inst. 470; 4 
Steph. Com. 299; Story Const. ? 791 et seq.) 
State officers are alsosometimesimpeached 
in a similar manner by the legislatures of 
their states. 

IMPEACHMENT OF WASTE.— 

Where an estate for life is given to a person 
“ without impeachment of waste,” he may cut 
down trees on the land and convert them to his 
own use (Co. Litt. 220 a), and open mines, &c. ; 
but he may not pull down the family mansion, 
or fell ornamental timber, or commit any other 
acts of the kind known as equitable waste. 4 
Wms. Real Prop. 25. See Waste. 

IMPEACHMENT OF WITNESS. 

—Proof that a witness who has testified 
in a cause is unworthy of credit. Usually 
the general character of the witness for 
truthfulness is attacked, or evidence is 
adduced of statements alleged to have 
been previously made by him, inconsistent 
with or contradictory to those made by 
him at the trial. 

Impeachment of witness, (rule as to). 49 
Ill. 299. 

IMP E A CHI ARE. —To impeach, to accuse, 
or prosecute for felony or treason. 

Impede, (distinguished from “obstruct”). 6 
C. E. Gr. (N. J.) 27. 

IMPEDIATUS.— See Expeditate. 

IMPEDIEN8.— A defendant or deforciant. 


IMPEDIMENTS. —Disabilities, oi 
hindrances to the making of contracts, 
such as coverture, infancy, want of rea¬ 
son, &c. 

IMPEDIMENTUM DIRIMENS.— 

“Cause or impediment” to marriage, which is 
not removed by the actual solemnization of die 
rite, but continues in force and makes the mar¬ 
riage null and void (opposed to impediment am 
impediens). See Sanchez de Matrimonio, lib. 7 
Disputatio, 6.— Wharton . 

IMPENS-ffi.—In the civil law, expense; 
outlay. 

IMPERATIVE. — See Directory. 

Imperfect, (as applied to a testamentary 
paper). 2 Add. 357. 

IMPERFECT OBLIGATIONS.- 

Moral duties, 6 uch as charity, gratitude, 
&c., which cannot be enforced by law. 

IMPERFECT TRUST. —An execu¬ 
tory trust (q. v.); and see Executed Trust. 

IMPERIALE.—A fine cloth.— Co well. 

IMPERATOR.—Emperor. The tide of 
the Roman emperors, and also of the kings of 
England, before the Norman conquest. Cod. 1, 
14, 12; 1 Bl. Com. 242. 

Imperii majestas est tutelae salus 
(Co. Litt. -64): The majesty of the empire is 
the safety of its protection. 

Imperitia oulpae annumeratur (Jur. 
Civ.): Want of skill is reckoned as a fault. 

Imperitia est maxima mechanio- 
orum poena (11 Co. 54) : Unskillfulness is the 
greatest fault of mechanics. 

IMPERIUM.—Right to command, an attri¬ 
bute of executive power. 

Impereonalitas non concludit neo 
ligat (Co. Litt. 352b): Impersonality neither 
concludes nor binds. 

IMPERTINENCE —IMPER¬ 
TINENT.— Under the rules of chan¬ 
cery pleading, impertinence consists in 
the introduction of long and unnecessary 
or immaterial allegations into a bill. The 
plaintiff is liable to pay the costs occa¬ 
sioned thereby. (Dan. Ch. Pr. 291.) Such 
unnecessary matter is called “imperti¬ 
nent.” See Scandal. 

Impertinence, (in pleading, defined). 4 
Johns. (N. Y.) Ch. 437. 

Impertinent, (when answer is). 5 Paige 
(N. Y.) 525. 
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IMPLIED. 


Impertinent and scandalous matter, 
what is\ 1 Johns. (N. Y.) Oh. 103. 

Impertinent MATTER, (in an answer). 5 
Paige ^N. Yd 260, 267. 

IMPESCATUS.—Impeached or accused. 

— Jacob. 

IMPETITIO.— See Impeachment. 

IMPETRATION. — Acquiring anything 

by request ami prayer. —CowelL 

IMPIER.—Umpire ( 9 . r.) 

IMPIERMENT.—Impairing or prejudic- 

ing.— Jacob. 

IMPIG-NORATION.—The act of pawn¬ 
ing or putting to pledge. 

IMPLEAD.—To sue or prosecute.— Termes 
de la Ley. 

Impleaded, (in a declaration). Cro. Jac. 10. 

Impleaded the defendant, (in a sum¬ 
mons'. 2 Hall (N. Y.) 471. 

IMPLEMENTS. —Tools, utensils, 
vessels, or instruments necessary or appro¬ 
priate to be used in performing any de¬ 
scription of work or service, in carrying 
on a business or trade, in exercising one’s 
vocation. Probably the most important 
instance of the use of the term in law is 
in statutes exempting implements of a 
debtor’s trade from execution.— Abbott . 

Implements, (protected from seizure on exe¬ 
cution). 5 Mass. 313, 314. 

- (synonymous with “apparatus”). 9 

Bost. L. Rep. 207. 

Implements of gaming, (game cocks are 
not 1 . 11 Mete. (Mass.) 79. 

Implements of housebreaking, (keys are, 
within 14 and 15 Viet. c. 19, \ 1). 2 Den. C. C. 

474. 

Implements of household, (in a will.). 3 
P. Wms. 334. 

Implements of trade, (hortes and carts 
are notj. 5 Ark. 46; 44 Conn. 93, 99. 

IMPLICATA.—In order to avoid the risk 
of making fruitless voyages, merchants have 
been in the habit of receiving small adventures 
on freight at so much per cent., to which they 
are entitled at all events, even if the adventure 
be lost. These adventures are called implicata. 

IMPLICATION—IMPLIED.— 

\ 1- An intention, or an act evidencing in¬ 
tention, (such as a promise, request, devise, 
gift, offer, Ac.,) is said to be implied when 
it does not really exist, but is presumed to 
exist, i. e. the same legal effect is produced 
as if it did exist. Thus, when a person 


goes to an inn with goods, and is taken in 
by the inn-keeper, the law implies a prom¬ 
ise by the inn-keeper to keep his guest’s 
goods safely, subject to certain exceptions, 
although the inn-keeper may have had no 
such intention. (Poll. Cont. 28.) Such a 
promise is sometimes said to be “ implied 
in law ” (or to exist in implication of law) 
in order to distinguish it from implication 
in the wider sense of the word. Infra , \ 2. 

$ 2. Implication is also used in the sense 
of inference, i. e. where the existence of 
an intention is inferred from acts not done 
for the sole purpose of communicating it, 
but for some other purpose. (Sav. Syst. 
iii. 242. See Express.) Thus, if a person 
orders goods to be sent to him, he im¬ 
pliedly promises to pay for them. Such a 
promise is more correctly called a tacit 
promise, to distinguish it from an express 
promise. So, where a testator gives prop¬ 
erty to one person in such terms as to 
show that he meant to give some interest 
in it to another, the latter takes an inter¬ 
est by implication. Thus, if a testator 
gives personal property to A. after the 
death of B., without giving anything to B. 
expressly, then B. takes a life interest in 
the property by implication. Wats. Comp 
Eq. 1271. See Sweeting v . Prideaux, 2 Ch 
D. 413. 

I 3. “ Implied” is sometimes applied in 
both the above senses to the same subject- 
matter. ^Contract; Covenant; Trust; 
Warranty; also, Constructive; Express; 
Quasi-Contract; Tacit. 

Implication, (defined). 8 Serg. & R. (Pa.) 
496. 

-(effect of, upon express words). Coxe 

(N. J.) 213. 

-(what is not a gift by). 1 Hare 537. 

Implication, necessary, (what is). 1 Ves. 
&B. 466. 

IMPLIED ABROGATION.—Abro¬ 
gation by implication; as where a statute 
contains provisions contrary to those of a 
former one, without expressly abrogating 
the latter; or where the reason of a stat¬ 
ute, or object for which it was passed, has 
ceased to exist. 

IMPLIED ASSUMPSIT.—An 

undertaking or promise not formally 
made, but presumed or implied from the 
conduct of the party. See Assumpsit, % 1. 
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IMPOSED. 


IMPLIED CONDITION.— See Con¬ 
dition, 2 5 . 

IMPLIED CONSIDERATION.—A 

consideration implied or presumed by law, 
as distinguished from an express consider¬ 
ation. 

IMPLIED CONTRACTS. — These 
are of two great classes, either (1) implied 
in law, or (2) implied by the law from cir¬ 
cumstances. Those contracts which are 
implied in law are, e. g. the landlord's right 
of distress, these contracts being raised or 
given by the law without any (or any 
proximate) consideration of the circum¬ 
stances or conduct of the parties; on the 
other hand, those contracts which are im¬ 
plied by law from circumstances are, e. g. 
a contract or promise of marriage, or a 
contract of agency, either of which con¬ 
tracts may be implied without any express 
engagement and without any writing to 
evidence the contract, and solely from the 
conduct and dealings of the parties. The 
quasi-contracts of Roman law undoubt¬ 
edly comprise all those contracts that are 
implied by law from the conduct of the 
parties; but it is the opinion of Maine (in 
his Ancient Law) that they do not com¬ 
prise the contracts which are implied in 
law, sed qusere .— Brown. See Contracts, 
2 3. 

Implied contracts, (defined). 22 Hun (N. 
Y.) 335. 

Implied malice, (defined). 10 N. Y. 120, 
138. 

Implied power, (of corporation to make by¬ 
laws). 2 P. Wins. 207. 

- (of corporation, beyond the control of 

subsequent legislation). 9 Wend. (N. Y.) 351. 

Implied promises, (corporation liable upon). 
1 Cow. (N. Y.) 513. 

IMPLIED TRUSTS. —An implied 
trust arises generally from an equitable 
construction put upon the facts, conduct, 
or situation of parties. Implied trusts 
have been distributed into two classes : 
(1) those depending upon the presumed 
intent of the parties, as where property is 
delivered by one to another to be handed 
over to a third person, the receiver holds 
it upon an implied trust in favor of such 
third person; (2) those not depending upon 
such intention, but arising by operation of 
law, in cases of fraud, or notice of an ad¬ 


verse equity. A trust of this kind arises 
wherever the estate is converted by the 
trustee from one species of property into 
another; for if the property in its original 
form were invested with a trust, the cestui 
que trust's interests cannot be affected by 
any change of that form; and whether the 
conversion be in pursuance or in breach 
of the trustee's duty, is immaterial; for 
an abuse of trust cannot confer any right 
on the party abusing it, or on those who 
claim in privity with him. 

IMPLIED USE. — See Resulting Use; 
Use. 

IMPLIED WARRANTY. — See War¬ 
ranty. 

IMPORTATION. —The bringing 
goods and merchandise into one country 
from other nations. 

Importation, (what constitutes). 9 Cranch 
(U. S.) 104 ; 1 Gall. (U. S.) 206, 210. 

-(when duties on accrue). 13 Pet. (U. 

S.) 486, 494. 

-(of merchandise, United States laws 

relative to landing). 1 Wash. (U. S.) 158. 

Importer, (who is not). 8 Wall. (U. S.) 
110; 4 Allen (Mass.) 110. 

-(in a statute). L. R. 1 C. P. 575. 

Importing, (what constitutes). 1 Newb. 
Adm. 81, 94. 

IMPORTS. —Goods or produce brought 
into a country from abroad. 

Imports, (defined). 12 Wheat. (U. S.) 437. 

-(duty upon). 9 How. (U. S.) 619, 

632; 13 Serg. & R. (Pa.) 408. 

- (in United States constitution). 8 

Wall. (U. S.) 123, 129; 1 Dev. & B. (N. C.) L. 

19. . 

-(persons are not). 4 Mete. (Mass.) 

282, 296. „ 

-(when duties upon accrue). 5 Cranch 

(U. S.) 368. 

IMPORTUNIT Y— Urgent solicita¬ 
tion, with troublesome frequency and per¬ 
tinacity. Wills and devises are sometimes 
set aside in consequence of the importunity 
of those who have procured them. When¬ 
ever the importunity is such as to deprive 
the devisor of the freedom of his will, the 
devise becomes fraudulent and void. (Dane 
Abr. c. 127, a. 14, s. 5, 6, 7; 2 Phillim. Ecc. 
L. 551, 552.)— Bouvier. 

Imposed upon the plaintiff the crtmti 
or felony, (in an action for slander). 2 Bam. 
& C. 283, 284. ‘ 
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IMPOSITION — An impost; tax; con¬ 
tribution. 

IMPOSSIBILITY.— 

§ 1. The question whether an act is 
possible is of importance in law, with refer¬ 
ence to tlie performance of conditions and 
agreements. See Performance. 

With reference to the nature of the act 
required, an impossibility is either phy¬ 
sical, legal or logical. 

I 2. Physical : absolute, relative, or 
in fact.— An act is physically impossible 
when it is contrary to the course of nature. 
Such an impossibility may be either abso¬ 
lute, i. e . impossible in any case (e. g. for 
A. to reach the moon), or relative (some¬ 
times called impossibility in fact), i. e. 
arising from the circumstances of the case, 
e . g. for A. to make a payment to B., he 
being a deceased person. 3 Sav. Syst. 157, 
164; Poll. Cont. 330. 

1 3. Practical. —To the latter class be¬ 
longs what is sometimes called practical 
impossibility, which exists when the act 
can be done, but only at an excessive or 
unreasonable cost. Thus, when a ship is 
80 injured that it is not worth while repair¬ 
ing her, the same effect with respect to the 
liability of the insurer is produced, as if it 
were physically as well as practically im¬ 
possible to repair her. Leake Cont. (2 
edit.) 6S2; Poll. Cont. 326; Jones v. St. 
John’s College, L R. 6 Q. B. 115. See Loss. 

\ 4. Legal, or juridical. —An act is 
legally or juridically impossible when a 
rule of law makes it impossible to do it, 
e. g . for A. to make a valid will before his 
majority. This class of acts must not be 
confounded with those which are possible, 
although forbidden by law, as to commit 
a theft. 3 Sav. 169. See Illegal; Un¬ 
lawful. 

2 5. Logical. —An act is logically im¬ 
possible when it is contrary to the nature 
of the transaction, as where A. gives prop¬ 
erty to B. expressly for his own benefit, 
on condition that he transfers it to C. Id. 
159; Poll. Cont. 322,326. See Repugnancy. 

2 6. Original.— With reference to the 
time when the impossibility first exists, 
the act may be either originally impossi¬ 
ble (a& initio ), or become impossible by 
matter subsequent (ex post facto). Thus, 
if A. contracts with B. to pay money ir.to 


the hands of C., and C. was dead at the 
time the contract was entered into, then 
the payment was originally impossible; if 
C. was alive at the time, but dies before 
the payment, it becomes impossible by 
matter subsequent. 

$ 7. Subsequent.—The latter class are 
again divisible according as the perform¬ 
ance of the act required is rendered impos 
sible by the person creating the require¬ 
ment, by the person for whose benefit the 
act was to be done, by the person required 
to do it, by a stranger, such as the public 
enemy ( q . v.), by the act of God ( q . r.), by 
a change in the law, &c. Leake Cont. 692 
et seq.; Poll. Cont. 330 et seq.; Baily v . De 
Crespigny, L. R. 4 Q. B. 180, and the cases 
there cited. 

I 8. Effect of impossibility.— These 
divisions are important with reference to 
the effect of non-performance of the im¬ 
possible act. Thu3 a contract for the per¬ 
formance of an act which every reasonable 
person must know to be impossible (as to 
make a flying machine and fly to the moon 
with it) is void, (see Leake Cont. 686; Clif¬ 
ford v. Watts, L. R. 5 C. P. 577; Poll. Cont. 
324; 3 Savigny, 162); and an impossible 
consideration is no consideration. (Chit. 
Cont. 44.) On the other hand, if a person 
contracts to do an act which is only im¬ 
possible from circumstances, (as to build a 
house in a week, all the workmen in the 
building trade being on strike, or to pay 
money when he has none,) the impossi¬ 
bility does not excuse his non-performance 
except in special cases. (Ante, \ 3. Thom 
v. Mayor of London, L. R. 9 Ex. 163, 10 
Ex. 112; 1 App. Cas. 120; Thomborow v. 
Whitacre, 2 Ld. Raym. 1164; Poll. Cont. 
330.) Again, if the act becomes impossible 
by the act or default of the promisor, not 
only does this not excuse him, but it oper¬ 
ates as a breach of his contract, although 
the time for performance may not have 
arrived (Poll. Cont. 345); while if it 
becomes impossible by the act of the per¬ 
son for whose benefit it was to be done, 
the promisor is discharged from perform¬ 
ance. All these rules, however, are sub¬ 
ject to the intention appearing from the 
whole transaction. See , also, 1 Savigny 
Oblig. 381 et seq,, and with reference to 
legacies, &c., Wats, Eq. 1233. See Condi¬ 
tion, \\ 8,10. 
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Impossibiliurp. nulla obligatio ©st 

vD. 50, 17, 185): There is no obligation to do 
impossible things. 

IMPOST. —Any tax or tribute imposed 
by authority; particularly a tax or duty 
laid by government on goods imported. 

Impost, (defined). Story Const. L. $ 949. 

- (in United States constitution). 3 

Dali. (U. S.) 171. 

- (to what applied). 12 Wheat. (U. S.) 

456. 

Impost tax, (defined). 9 Bob. (La.) 333. 

Imposts, (validity of law prohibiting). 12 
Wheat. (U. S.) 437. 

-(what are). Davies 32. 

IMPOTENCE, or IMPOTENCY.— 

Physical inability of a man or woman to 
perform the act of sexual intercourse. A 
marriage is voidable if, at the time of the 
celebration, either of the parties to it is 
incurably impotent, and may be declared 
void by a decree in a suit of nullity of 
marriage. A defence of impotency is 
sometimes set up by prisoners indicted 
for rape. Very nice questions as to the 
legitimacy of children have been contested 
on issues as to impotence. The medical 
jurists have classed the subject, as to the 
male, into absolute, curable, and tem¬ 
porary ; as to the female, into curable and 
incurable. See Beck Med. Jur. 52. 

Impotence, (not equivalent to idiocy as a 
siuse for divorce). 4 Wheel. Am. C. L. 518. 

-(when court may decree marriage void 

hr). 5 Paige (N. Y.) 554. 

- (when court will not decree marriage 

void for). 6 Paige (N. Y.) 175. 

Impotentia exousat legem (Co. Litt. 
29): The impossibility of doing what is re¬ 
quired by the law excuses from the performance. 

IMPOTENTIAM, PROPERTY 
PROPTER .—A qualified property, which 
may subsist in animals feroe naturae , on account 
of their inability, as where hawks, herons or 
other birds build in a person's trees, or coneys, 
&c., make their nests or burrows in a person’s 
land, and have young there, such person has 
a qualified property in them till they can fly or 
run away, and then such property expires. 2 
Steph. Com. (7 edit.) 8. 

IMPOUND. —In its literal sense, to 
impound is to put distrained cattle or 
other goods in a pound (q. v.) t and as this 
is done to keep them as security, the term 
is also applied to cases where a document, 
money or other property is set apart to 
be kept in safety until some condition is 


fulfilled or some question is decided. See 
In re Westbourne Grove Drapery Co., 5 
Ch. D. 248. 

IMPRE SCRIPT ABLE RIGHTS.— 

Such as a person may use or not, at pleas¬ 
ure, since they cannot be lost to him by 
the claims of another founded on prescrip¬ 
tion. 

IMPRESSION. — See Prim J3 Impres- 
sionis. 

IMPRESSMENT.— A power possessed by 
the English crown of taking persons or property 
to aid in the defence of tlie country, with or 
! without the consent of the persons concerned. 
It is usually exercised to obtain hands for the 
queen’s ships in time of war, by taking seamen 
engaged in merchant vessels, (1 Bl. Com. 420; 
Maud & P. Mer. Sh. 123;) but in former times 
impressment of merchant ships was also prac¬ 
ticed. (Id. n. (r).) The admiralty Issues pro¬ 
tections against impressment in certain cases, 
either under statutes passed in favor of certain 
callings (e. g. persons employed in the Green¬ 
land fisheries) or voluntarily. Id. 124, 125. 

2 2. Under the Army Discipline Act, 1879, 
power is given of impressing carriages, animals 
and drivers required for moving military bag¬ 
gage and stores. 

IMPREST-MONEY.—In English law. 
money imprested or advanced by the crown 
for the purpose of being employed for its use. 
(Man. Exch. Pr. 17; 13 Eliz. c. 4; 1 Mad. 
Exch. c. 10, ? 13, p. 387 ; 6 Price 424 a.) The 
term is not wholly obsolete. See the Public 
Revenues Acts of New Zealand, 1872, 1873. 

IMPRETIABILIS.—Invaluable. 

IMPRIMATUR.—A license to print or 
publish. 

IMPRIMERY.^—A print or impresssion.— 
Jacob. 

IMPRIMIS.—In the first place. 

Imprimis, (effort of, in a will). 1 Halst. (N, 
J.) 137 ; 59 Me. 325; 3 Pa. 386; 4 Madd. 168. 

IMPRISII.—Adherents or accomplices. 

Imprisoned, (infant in the arms of its mother 

is not). 2 Mass. 110. 

-(in insolvent act). 2 East 152. 

in a statute). 19 Kan. 171. 
in revised statutes). 26 How. (N. Y.) 

Pr. 89. 

IMPRISONMENT.— 

? 1. Criminal law.— Imprisonment, as 
a punishment, consists in the detention of 
an offender in prison and in his subjection 
to the discipline appointed for prisoners 
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during the period expressed in the sen¬ 
tence. In England it is of three kinds, 
imprisonment with hard labor, imprison¬ 
ment without hard labor (in either case 
with or without solitary confinement), and 
imprisonment “as a misdemeanant of the 
first division.’’ In the latter case the 
offender is not deemed to be a criminal 
prisoner; he is permitted to procure or 
receive food, wine, clothing, <fcc., and to 
follow his trade or profession, subject to 
certain restrictions. (Steph. Cr. Dig. 2 
et srq.; 1 Russ. Cr. 7S et seq.; Stat. 28 and 
29 Viet. c. 126.) This latter kind of im¬ 
prisonment is not known in the United 
States. See Penal Servitude. 

I 2. For debt.—Imprisonment is also 
in some cases a mode of executing a judg¬ 
ment for payment of a sum of money. 
For this purpose the plaintiff issues a writ 
of capias ad satisfaciendum (q. r.) When 
the defendant is once arrested the judg¬ 
ment cannot be enforced against the de¬ 
fendant’s property, and when he is dis¬ 
charged the debt is satisfied. 

\ 3. Disability.—Formerly, in England, 
imprisonment was a disability, in certain cases, 
which prevented the Statutes of Limitation from 
running against the person imprisoned, but this 
is no longer so. Stat. 19 and 20 Viet. c. 97, \ 10 ; 
Shejf. R. P. Stat. 1S7, 293. 

Imprisonment, (defined). 1 Baldw. (U. S.) 
239 ; 36 Ark. 74, 78 ; 3 Harr. (Del.) 416. 

- (constitutionality of laws releasing in- 

Jlolvent debtors from). 9 Pet. (U. S.) 330. 

- (includes an arrest). 2 Ld. Raym. 

1099. 

-(when an excess of inhumanity). 4 

Wheat. (U. S.) 200. 

-(what is, to support action of trespass). 

2 Car. & P. 361, 362. 

- (what is not). 40 Wis. 328 ; 1 Esp. 

431; 3 Bl. Com. 127, n. 14. 

Imprisonment for debt, (discharge from 
lawful). 12 Wheat. (U. S.) 370. 

IMPRISTI.—Those who side with or take 
the part of another, either in his defence or 
otherwise. 

IMPROBATION.—In the Scotch law, the 
disproving or setting aside of deeds and writings 
ex facie probative on the ground of falsehood or 
forgery.— Bell Diet. 

Improper, (synonymous with “immoral.” 
and “illegal”). 48 N. FL 199. 

Improper conduct, (defined). 48 N. H. 214. 

IMPROPER FEUDS. —Derivative feuds; 
as, for instance, those that were originally bar¬ 
tered and sold to the feudatory for a price, or 
were held upon base or less honorable services, 


or upon a rent in lieu of military service, or 
were themselves alienable, without mutual 
license, or descended indifferently to either 
males or females. 1 Steph. Com. (7 edit.) 180. 

IMPROPRIATION — IMPROPRIA 

TOR .— Said lobe derived from I lie Latin in proprie- 
tat tin. because the living is held as a lay pro petty. 
Philliru. Eec. L 275. 

Impropriation is where a rectory or tithes 
belong to a lay person called the “ impropriator.” 
In the case of a rectory, the impropriator or lay 
rector is bound to provide for the cure of souls 
by appointing either a vicar or a perpetual 
curate. 1 Bl. Com. 386; Phillim. Eec. L. 276. 
See Appropriation, $ 7. 

IMPROVE.—In Scotch law, to disprove; 
to invalidate or impeach; to prove false or 
forged. 

Improve, (synonymous with “cultivate”). 4 
Cow. (N. Y.) 203. 

Improve and manage the estate, (in a 
will). 14 Wend. (N. Y.) 359. 

Improve the course or path of the 
road, (in turnpike act). 2 Bam. & C. 703. 

Improved land, (defined). 8 Allen (Mass.) 
213; 4 Cow. (N. Y.) 203. 

Improved machine, (patent for). Fess 
Pat. 150. 

Improved property, (under road laws). 68 
Pa. St. 396. 

Improved rent, (in a statute). 1 Bos. & P. 
305, 306. 

IMPROVEMENT.— 

§ 1. In the law of public lands.— An 

act by which a locator or settler expresses 
his intention to cultivate or clear certain 
land; an act expressive of the actual pos¬ 
session of land ; as by erecting a cabin, 
planting a corn-field, deadening trees in a 
forest; or by merely marking trees, or even 
by piling up a brush-heap.— Burrill. 

$ 2 . In the law of patents. —An addi¬ 
tion to, or modification of, a previous 
invention or discovery, intended or claimed 
to increase its utility or value. See 2 
Kent Com. 366-372. 

Improvement, (defined). 5 Dana fKy.) 547. 

- (as synonymous with “settlement”). 

3 Yeates (Pa.) 71; 4 Id. 330. 

-(devise of). 2 Yeates (Pa.) 378. 

- (distinguished from “ settlement ”). 4 

Binn. (Pa.) 218. 

—- (in act of February, 17th, 1858). 72 

Pa. St. 355, 357. 

-(in city charter). 10 Vr. (N. J.) 257. 

-(in mechanics’ lien act). 34 Iowa 559; 

70 Pa. St. 98. 

- (in patent law). 3 Wheat. (U. S.) 

454; 7 Id. 420; 13 Wend. (N. Y.) 385. 

-(in State constitution). 32 Iowa 254. 

- (in a will). 2 Mass. 61; 4 Pick. 

(Mass.) 198, 204; 11 Id. 371, 376. 

- (to give pre-emption right to land) 

3 Pa. 436. 
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IMPROVEMENT OF LAND ACTS. 

*—By the English Improvement of Land Act, 
1864. any person in the possession or receipt of 
the rents or profits of land (not being a tenant 
under an unrenewable lease for life or years) 
may, with the sanction of the enclosure commis¬ 
sioners, borrow or advance money for the execu¬ 
tion of certain improvements on the land, and 
obtain an order charging the amount, with in¬ 
terest, on the inheritance or fee of the land. The 
amount constitutes a rent-charge payable half 
yearly over the period of years fixed by the 
order, in respect of principal and interest com¬ 
bined. The improvements authorized by the 
set include works of drainage, irrigation, em¬ 
bankment, reclamation, clearing and planting of 
land, and the construction of roads, farm and 
agricultural buildings, jetties, &c. The Limited 
Owners Residences Acts, 1870 and 1871, added 
to this list of improvements the erection of a 
mansion-house, with the usual and necessary 
outbuildings, &c., and the Limited Owners Reser¬ 
voirs and Water Supply Further Facilities Act, 
1877, added to it the construction or erection of 
reservoirs or other permanent works for the 
supply of water. 

Improvements, (defined). 1 Chit Gen. Pr. 
174. 

-(what are). 2 Moo. & Sc. 25, 31. 

- (by mortgagor). Sax. (N. J.) 139, 

140. 

- (distinguished from the increased 

value to land). 10 Wend. (N. Y.) 484, 486. 

- (dower in). 9 Mass. 218; Penn. (N. 

J.) 697. 

- (in act concerning roads). 3 Harr. 

(N, J.) 423. 

- (in a covenant). 16 How. (N. Y.) Pr. 

220; 1 Chit. Gen. Pr. 94. 

- (in a lease). 1 Gr. (N. J.) Ch. 390. 

- (in a will). 1 Cush. (Mass.) 93; 2 

Gr. (N. J.) 66; 7 Cow. (N. Y.) 354; 4 Ves. 542. 

- (in mechanics’ lien law). 70 Pa. St. 

100 . 

Improvements to land, (in a contract to 
sell). 22 Barb. (N. Y.) 260. 

- (in statute of frauds). 5 Johns. (N. 

Y.) 272; 11 Id. 147. 

Improvements which might be erected, 
(in a covenant). 2'Stark. 403. 

Improvidence, (in a statute). 1 Barb. (N. 
Y.) Ch. 45; 14 N. Y. 449. 

IMPRUIAMENTUM. — The improve¬ 
ment of land. 

IMPRTTIARE. —To improve land.— Cowell. 

Impunitas continuum affectum tri- 
buit delinquendi (4 Co. 45): Impunity 
confirms the disposition to commit crime. 

Impunities semper ad deteriora in- 
vitat (5 Co. 109): Impunity always invites to 
greater crimes. 

Impunitive damages, (held unintelligible). 
36 Tex. 153. 

IMPUTATIO.—In the civil law, legal 
liability. 


In, (when synonymous with "of”). 12 Sere 
& R. (Pa.) 205. * 

IN ACTION. —A thing is said to be in 
action when it is not in possession, and for 
its recovery an action is necessary. 2 
Bl. Com. 396. See Chose in Action. 

In actual military service, (confined to 
those who are on an expedition). 7 Ene. Eccl. 
496, 506. 

In actual service, (in a statute). 53 Me. 
561. 

In addition, (in a will). 4 Hare 218; 8 
Jur. 705, 708. 

In addition to, (as used in a statute). 14 
Bush (Ky.) 625. 

IN ADVERSTTM.—A decree is said to be 
in adversum when it is against an adverse or 
resisting party, i . e. a decree not by consent. 3 
Story (U. S.) 318. 

In aedificiis lapis male positus non 
est removendus (11 Co. 69): A stone badly 
placed in buildings is not to be removed. 

In aequali jure melior est conditio 
possidentis (Plowd. 296): In equal right 
the condition of the possessor is best. 

IN ALIO LOCO.—In another place. 

In all the month of May, (in a bond). 3 
Wash. (U. S.) 140. 

In alta proditione nullus potest 
esse accessorius sed principalis so- 
lummodo (3 Inst. 138): In high treason no 
one can be an accessory, but only principal. 

In alternativis electio est debitoris: 

In alternatives the debtor has the election. 

In ambigua voce legis ea potius 
accipienda est significatio quae vitio 
caret, prsesertim cum etiam voluntas 
legis ex hoc colligi possit (D. 1, 3, 19; 
Bac. Max. reg. 3): In an ambiguous expression 
of law, that signification is to be preferred which 
is consonant with equity, especially when the 
spirit of the law can be collected from that. 

In ambiguis cassibus semper prse- 
sumitur pro rege ; In doubtful cases the 
presumption is always in favor of the king. 

In ambiguis orationibus maxime 
sententia spectanda est ejus qui eas 
protulisset (D. 50, 17, 96) : In ambiguous 
expressions, the intention of the person using 
them is chiefly to be regarded. 

In Anglia non est interregnum (Jenk. 
Cent. 205): In England there is no interregnum. 

In arbitrium judiois: At the pleasure 

of the judge. 

IN ARCTA ET SALVA OUSTO- 

DIA.—In close and safe custody. 
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IN ARTICULO MORTIS. —At the 

point of death. 

In atrocioribus delictis punitur af- 
fectus licet non sequatur affectus (2 
Roll. : In more atrocious crimes the intent 
is punished, though an effect does not follow. 

IN AUTER, or AUTRE, DROIT.— 

In another’s right. 

IN BANCO, or BANC.—-See Banc. 

In bank notes current in New York, 
(in a statute). 19 Johns. (N. Y.) 146. 

IN BLANK. —An indorsement of a 
bill or note, consisting merely of the in¬ 
dorser’s name. (2 Steph. Com. 164.) 
Called “ blank,” from the blank space left 
over it. 

IN BONIS. —Among the goods, or prop¬ 
erty ; in actual possession. Inst. 4, 2, 2. 

In bricks, (in a contract). 3 Bouv. Inst. 
629 n. 

IN CAMERA. —In England, a case is said 
to be heard in camerd when the judge either 
hears it in his private room, or causes the doors 
of the court to be closed, and all persons, except 
those concerned in the case, to be excluded. 
This is done where it is in tlie public interest 
that the facts of the case should not be published, 
especially in divorce cases, but it is not clear 
whether the court can do so as a matter of course 
in anv case. See Nagle Gillman v. Christopher, 
4 Ch, D. 173. 

IN CAPITA. —Among heads. According 
to the number of individuals, or to the polls. 

IN CAPITE, IN CHIEF, or EN 
CHEF, originally meant “directly,” “immedi¬ 
ately,” sine medio , sans mesne. (Madox Bar. 
Ang. 164.) Hence “tenure in capite ” primarily 
means the tenure of very lord and very tenant 
(g. i\), or the relation between a tenant and his 
immediate feudal superior, as opposed to a mesne 
tenure, (Britt. 100 a; see Mesne) ; but the phrase 
was always applied especially to land held 
directly of the crown, (Co. Litt. 108a; Wright 
Ten. 161,) and at the present day it is used ex¬ 
clusively in that sense. See Tenure. 

t 2. Tenure in capite t however, even when 
confined to the crown, is an ambiguous expres¬ 
sion. Formerly land might be held directly of 
the king in three manners : First, it might have 
been originally granted to the tenant by the king 
in his capacity of king or lord paramount; this 
was called tenure ut de corond; secondly, an 
honor, castle or manor held by a private person 
might come into the hands of the crown (e. g. by 
escheat), so that the persons holding lands of the 
honor became tenants of the king in his capacity 
of lord of the honor; this was called tenure ut 
de honore ; thirdly, if A. held land of B., a pri¬ 
vate person, in gross, and B.’s seigniory escheated 
to the crown, then A. became tenant of the king, 


not in his capacity of king, but as if he were an 
ordinary mesne lord ; this was called tenure vi 
de persond. These distinctions were formerly 
important, for tenure ut de corond involved many 
burtheusoine incidaits which tenants of the king 
by tenure ut de honore and ut de persond were 
free from, because they did not become tenants 
of the king by their own free will. (See Livery.) 
Originally each of these tenures was called a 
tenure in capite , but about Henrv VIII.’s reign 
the term in eapitc ceased to be applied to tenure 
ut de honore and ut de persond, (so where the 
king was lord of an ancient borough, the tenants 
in burgage were not called tenants in socage in 
capite (Co. Litt. 77a,)) and became appropriated 
to tenure in capite ut de corond y and it is this 
tenure to which the act 12 Car. II. refers when 
it abolishes tenure in capite. At the present day, 
therefore, there is no distinction between tenures 
of the crown. See Co. Litt. 77 a, 108 a, and 
Hargrave’s notes. Mr. Madox’s remarks on this 
subject are singularly narrow-minded. 

In capite, tenure (in a statute). Davies 
160. 

In case, (in a will). 8 Pet. (U. S.) 348 ; 59 
Pa. St. 70. 

In case any should die, (in a will). 4 
Munf. (Va.) 328. 

In case of a loss or dispute, (in an insur¬ 
ance policy). 1 Wils. 129. 

In case of death, (in a will). L. R. 8 Eq. 
52; 1 Swanst. 162, 164. 

In casu extremso necessitatis omnia 
sunt communia (Hale P. C. 54): In cases 
of extreme necessity, everything is in common. 

IN CHIEF. — See Examination, § 3. 

In Claris non est locus conjecturis: 
In things obvious there is no room for conjecture. 

IN COMMEND AM.— See Commendam. 

In commodato haec pactio, ne dolus 
praestetur, rata non est (D. 13, 7, 17): 
In the contract of loan, a stipulation not to be 
liable for fraud is not valid. 

IN COMMUNI.—In common. 

In conjunctivis oportet utramque 
partem esse veram (Wing. 13): In things 
conjunctive, each part ought to be true. 

In consideration of, (in a covenant). 1 
East 619. 

In consideration thereof, (in a covenant). 
7 Mod. 236 ; 8 Id. 41, 42. 

In consimili casu, consimile debet 
esse remedium (Hard. 65): In similar 
cases the remedy should be similar. 

In consuetudinibus non diutumitas 
temporis sed soliditas rationis est 
consideranda (Co. Litt. 141): In customs, 
not the length of time, bat the strength of the 
reason, should be considered. 
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In contraotibua benigna; in testa- 
mentis, benignior; in restitutionibus, 
benignissima interpretatio facienda 
est (Co. Litt. 112): In contracts the interpre¬ 
tation is to be liberal; in wills, more liberal; in 
restitutions, most liberal. 

In contractibus tacite insunt quae 
sunt moris ©t consuetudinis: Those 
things which are of manner and custom are 
tacitly imported into contracts. 

In conventionibus contrahentium 
voluntas potius quam verba spectari 
placuit (Br. Max. (5 edit.) 551): In agree¬ 
ments, the intention of the parties, rather than 
the words actually used, should be regarded. 

In cotton, (obligation to pay). 3 Bouv. Inst. 
629 ?i. 

In court, (offer filed in vacation, held to be 
made). 97 Mass. 150 

In criminalibus sufflcit generalis 
malitia intentionis cum facto paris 
gradus (Bac. Max. reg. 15; D. 47, 10, 18, s. 
3): Bacon observes, “All crimes have their 
conception in a corrupt intent, and have their 
consummation and issuing in some particular 
fact, which, though it be not the fact at the 
which the intention of the malefactor leveled, 
yet the law giveth him no advantage of the 
error, if another particular ensue of so high a 
nature.” 

IN CUJUS RE I TESTIMONIUM.— 

In testimony whereof. The initial words of the 
concluding clause of ancient deeds in Latin, 
literally translated in the English forms. 

In current bank notes, (in a contract). 1 
Ohio 178. 

- (note made payable). 1 Ohio 531; 3 

Bouv. Inst. 629 n. 

IN CUSTODIA LEG-IS. —In the keep¬ 
ing of the law. 

In default of such issue, (in a devise). 7 
East 522. 

IN DELICTO.—In fault. See In Pari 
Delicto, &c. 

In disjunctivis sufflcit alteram par¬ 
tem esse veram (Wing. 13): In things 
disjunctive, it suffices should either part be true. 

In dubiis, magis dignum est accipi- 
endum (Branch Pr.): In doubtful cases, the 
more worthy is to be accepted. 

In dubiis, benigniora praeferenda 
sunt (D. 50, 17, 56): In doubtful cases, the 
more favorable views are to be preferred. 

In dubiis, non praesumitur pro testa- 
mento (Branch Pr.): In cases of doubt, the 
presumption is not in favor of a will. 


ful point, the construction which the words point 
out is the construction of the law. 

IN EADEM CAUSA.—In the same 
state or condition.— Calv . Lex . 

IN EMULATIONEM VICINI. — In 

envy of a neighbor. Thus, where an action is 
brought, solely to hurt or distress another, it is 
said to be in emulationemvicini. 1 Kames Eq. 56. 

In eo quod plus sit, semper inest et 
minus (Dig. 50, 17, 110): In that which is 
greater is always included the less also. 

IN ESSE.—Actually existing. Distin¬ 
guished from in posse, which means, “that 
which is not, but may be.” A child before 
birth is in posse ; after birth, in esse. 

In esse potest donationi, modus, 
conditio, sive causa; ut, modus est; 
si, conditio ; quia, causa (Dyer 138): In 
a gift there may be a manner, condition, or 
cause ; ut, introduces a manner; si, a condition ; 
quia, a cause. 

In execution and pursuance of, (synony¬ 
mous with “to effect the object of”). 7 Biss. 

(U. S.) 129. 

IN EXTENSO.—From beginning to 
end, leaving out nothing. 

IN EXTREMIS.—At the laat gasp. 
Used of a person about to die. 

IN FACIE CURIiE.—In the face of the 
court. Dyer 28. 

IN FACIE ECCLESI^E.—In the face 
of the church. A term applied, in the law of 
England, to marriages, which are required to be 
solemnized in a parish church or public chapel, 
unless by dispensation or license. (1 Bl. Coin. 
439; 2 Steph. Com. 288, 289.) Applied, in 
Bracton, to the old mode of conferring dower. 
(Bract. 92; 2 Bl. Com. 133 .)—BurrilL 

IN FACIENDO. —In doing, or in feasance. 

In facto quod s© habet ad bonum ©t 
malum magis d© bono quam d© malo 
lex intendit (Co. Litt. 78): In an action 
which addresses itself to good and bad, the law 
looks more to the good than to the bad. 

In favorabilibus, magis attenditur 
quod prodest quam quod nocet (Bacon): 
In things favored, what doeB good ia more re¬ 
garded than what does harm, 

IN FAVOREM LIBERTATIS, VEL 

VITJE.—In favor of liberty or life. 


In dubio, bsQC legis construotio quam 


verba ostendunt (Jur. Civ.): In a doubt-1 487. 


In fee, (in a will). 4 Rawle (Pa.) 118. 

In fee-simple, (in a will). Reeve Dom. Rel 


IN FICTIONK. 


IN LOCO. 


(637) 


In fiction© juris semper eequitas 
existit. [ 11 Co. 5 !): In the fiction of law there 
is always equity. 

IN FIERI.—In course of accomplishment. 

IN FORMA PAUPERIS.— In the 

form ior character) of a poor person. 
Undo the statu*>• 11 Hen. VII. c. 12, and 
23 Hen. VIII. c. 15, \ 3, every poor person 
desirous of bringing an action, who can 
swear that he has not property worth £5, 
except his wearing apparel and the sub¬ 
ject-matter of the intended action, is to 
be allowed to bring his action without 
payment of the court fees, and is to have 
an attorney and counsel assigned to him, 
who act for him without payment. (Smith 
Ac. 96; Chit, Pr. 12S9. As to the mode of 
obtaining leave, see Coe Pr. 170.) The 
practice of the Common Law Courts, un¬ 
der these acts, was adopted by the Courts 
of Equity, and was extended by them to 
the case of defendants. (Dan. Ch. Pr. 38. 
As to the practice in divorce cases, see 
Browne Div. 249, and in criminal cases, 
Arch. Cr. PI. 150.) It would, therefore, 
appear that the rule as thus extended, is 
the practice of the High Court, Similar 
statutory provisions are in force in many, 
if not all, of the States. See Dispauper ; 
Dives. 

IN FORO CONSCIENTLE.—In the 

tribunal of conscience ; conscientiously ; consid¬ 
ered from a moral rather than a legal point of 
view. 

IN FRAUDEM LEGIS.—In fraud of 
the law. 

In full compensation, (in United States 
revised statutes). 15 Ct. of Cl. 323. 

In full of all debts, demands, judg¬ 
ments, EXECUTIONS AND ACCOUNTS OF WHAT¬ 
SOEVER NATURE IN LAW OR EQUITY, (in a 

release). 1 Cow. (N. Y.) 122. 

In full, receipt, (when conclusive evi¬ 
dence). 1 Esp. 174. 

In fullest confidence, (in a will). Turn. 
& R. 143,157. 

IN FUTURO.—In the future: the oppo¬ 
site of in proesenti ( q . v.) 

IN GREMIO LEGIS.—In the bosom or 
protection of the law. 

IN GROSS.—In bulk, or by the quan¬ 
tity. Ab applied to a right, this phrase 
means that it is not appendant, appurte¬ 
nant, or otherwise annexed to land. Thus, 


if A. grants to B. the right of feeding a 
certain number of cattle on his (A.’s) lands, 
B. has a common of pasture in gross. Elt. 
Com. 76; Co. Litt. 122a. See Common, \ 9: 
Easement, \ 1, n.; Profit. 

$ 2. In the old books, money payable by a 
mortgagor of land is said to be “ in gross,” as 
opposed to a rent issuing out of the land ; and 
hence a mortgagor must tender the money to 
the person of the mortgagee, while it is sufficient 
to tender rent on the land itself. Co. Litt. 210 a ; 
Litt. # 341. As to powers in gross, see Power. 

IN HAC PARTE.—In this behalf; on 
this side. 

IN IL93C VERBA.—In these very words. 

In haeredes non Bolent transire ao- 
tiones quae poenales ex malefloio sunt 
(2 Inst. 442): Penal actions, arising from any¬ 
thing of a criminal nature, do not pass to heirs. 

In her own right, (deed to married woman). 
105 Mass. 486. 

In his quae de jure communi omni¬ 
bus conceduntur, consuet.udo alicujus 
patriae vel loci non est allegenda (11 

Co. 85): In those things which by common 
right are conceded to all, the custom of a partic¬ 
ular district or place is not to be alleged. 

IN INITIO.—In, or at the beginning; in 
initio litis, at the beginning, or in the first stage 
of the suit. Bract. 400. 

IN INVIDIAM.—To excite a prejudice. 

IN INVITUM.—Against an unwilling 

party. 

In judicio non creditur nisi juratis 
(Cro. Car. 64): In a trial, credence is given 
only to those who are sworn. 

In jure non remota causa sed proxi- 
ma spectatur (Bac. Max. reg. 1): In law, 
the proximaie. and not the remote cause, is 
regarded. 

In like manner, (in a statute). 79 N. C. 
372, 387. 

IN LIMINE. —At the outset; preliminary. 

IN LOCO PARENTIS.— 

\ 1. A person is said to be in loco parentis 
toward en infant when he assumes towards 
the latter the moral obligation of making 
such a provision for him as his father 
would in duty be bound to make. The 
assumption of the character may be, and 
generally is, implied from the acts of the 
person putting himself in loco parentis , as 
where he nays for the maintenance and 
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education of the infant, or establishes him 
in life. (Powys v. Mansfield, 3 Myl. & C. 
359; Simp. Inf. 250.) The fact that the 
father of the child is living does not pre¬ 
vent another person putting himself in loco 
'parentis , but if the child resides with the 
father, and is maintained by him, it affords 
an inference, though not a conclusive one, 
against the assumption of the character by 
another person. Id. 252. 

8 2. A person in loco parentis is for many 
purposes treated as if he were the parent 
of the infant. Therefore, the presumption 
in favor of advancement, (as to which, see 
Advancement, 8 3,) and the presumption 
in favor of maintenance out of a contin¬ 
gent or deferred portion, apply to such 
persons. Id. 176, 246. 

In major© summa continetur minor 
(5 Co. 115): In the greater sum of money is 
contained the less. 

IN MALAM PARTEM.—In a bad sense, 
so as to wear an evil appearance. 

In maleficiis voluntas spectatur 
non exitus (D. 48, 8, 14): In evil deeds 
regard must be had to the intention and not to 
the result. 

In manner aforesaid, (in a will). 5 Ves. 
465. 

In manner and form following, that is 
to say, (in an indictment). 1 Chit. Cr. L. 234. 

In maxima potentia minima licentia 
(Hob. 159): In the greatest power there is the 
smallest license. 

IN MEDIAS RES.—Into the heart of 
the subject, without preface or introduction. 

IN MISERICORDIA.—In mercy; sub¬ 
ject to amercement; liable to a penalty in the 
discretion of the king, lord or judge. 

IN MITIORI SENSU.—In the milder 
or more favorable acceptation. Hob. 77 b. 

IN MODUM ASSIST.—In the manner 
or form of an assize. Bract. 183 b. 

In money or negroes, (covenant to pay). 
4 Bibb (Ky.) 97. 

IN MORA.—In delay. In the civil law, 
a borrower who omits or refuses to return the 
thing loaned at the proper time is said to be in 
mora. Story Bailm. \8 254, 259. 

IN MORTUA MANU. — In a dead 
hand; in the hands of a person dead in law, as 
ecclesiastical bodies anciently were; in mort¬ 
main. (1 Bl. Com. 479; Co. Litt. 2 b.)— BurrUl . 


IN NOMINE DEI, AMEN. — In the 
name of God, Amen. A solemn introduction, 
anciently used in wills and many other instru¬ 
ments. The translation is often used in wills at 
the present day. 

In North Carolina bank notes, (note 
payable). 3 Bouv. Inst. 629 n. 

IN NOTIS.—In the notes. 

In novo casu, novum remedium 
apponendum est (2 Inst. 3): A new rem¬ 
edy is to be applied to a new case. 

IN NUBIBUS.—In the clouds; in abey¬ 
ance ; in suspension; in the custody of the law. 
In cases where property is in abeyance, the 
inheritance is figuratively said to be in nubibus , 
or in gremio legis. — Abbott. 

IN NULLO EST ERRATUM. —In 

nothing is there error. The common plea or 
joinder in error, denying the existence of error 
in the record or proceedings. 2 Tidd Pr. 1173. 

In obacuria, inapici aolere quod ver- 
iaimilius eat, aut quod plerumque 
fieri solet (D. 50, 17, 114): In obscure cases, 
we usually look at what Ls most probable, or 
what most commonly happens. 

In obacuria, quod minimum eat se- 
quimur (D. 50, 17, 9): In obscure cases, we 
follow that which is the least. 

In odium epoliatoris omnia prae- 
eumuntur (1 Vern. 19): All things are pre¬ 
sumed against a despoiler. 

In office, (in New York laws, 1870, ch. 382, 
8 3). 83 N. Y. 372. 

In omni re nascitur res quae ipaam 
rem ex terrain at (2 Inst. 15): In every 
thing a thing is born which destroys that tiling 
itself. 

In omnibus contractibus, sive nom- 
inatis sive innominatia, permutatio 
continetur : In all contracts, whether nomi¬ 
nate or innominate, an exchange is implied. 

In omnibus obligationibus in quibus 
dies non ponitur, praesenti die debetur 
(D. 50, 17, 14): In all obligations in which a 
date is not put, the debt is due on the present 
day. 

In omnibus pcenalibus judiciis et 
aetati et imprudentiae succurritur (D. 
50, 17, 108): In all penal sentences age and 
imprudence should be borne in mind. 

In omnibus quidem, maxime tamen 
in jure, aequitas spectanda sit (D. 50, 
17, 90) : In everything, but especially in law, 
equity is to be regarded. 

In or near, (in a will). 1 J. B. Moo. 274 
279; 7 Taunt. 553, 557. 
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IN PACATO SOLO.— In a country 
which is at peace. 

IN PAIS .— Pah moans “country.” It is not 
clear whether the phrase originally signified that the 
transaction in question took place on the spot, as in 
the case of a feonment. which required livery of seisin 
on the land itself, or whether it denoted any place not 
being a court. See Country. 

I 1. This phrase, as applied to a legal 
transaction, primarily means that it has 
taken place without legal proceedings. 
Thus, a widow was said to make a request 
in pais for her dower when she simply 
applied to the heir without issuing a writ. 
(Co. Litt. 32b.) So conveyances are divi¬ 
ded into those by matter of record and 
those by matter in pais. See Conveyances. 
See } also , a similar distinction between for¬ 
feitures in Co. Litt. 251 a. 

g 2. In some cases, however, “matters 
in pais }t are opposed not only to “mat¬ 
ters of record,” but also to “ matters in 
writing,” i. e. deeds, as where estoppel by 
deed is distinguished from estoppel by 
matter in pais. Id. 352 a. See Estoppel, 

; ? q j. 

a, *■ 

In pari cauBa possessor potior hab- 
eri debet (D. 50, 17, 123, g 1); In an equal 
cause he who has the possession should be pre¬ 
ferred. 

In pari delicto, potior est conditio 
possidentis : In equal fault, the condition 
of the possessor is the more favorable. Where 
both parties are equally in the wrong, the de¬ 
fendant holds the stronger ground. The law 
will take notice of an illegal transaction, to 
defeat a suit, not to maintain one. 

In pari delicto, potior est conditio pos¬ 
sidentis, (applied). 124 Mass. 205, 

IN PARI MATERIA.—In an analogous 
case or position. 

In pari materia, (statutes, defined). 9 
Barb. (N. Y.) 161; 7 How. (N. Y.) Pr. 241, 245. 

In perfect order, (used of a house). 9 
Cush. (Mass.) 242, 246. 

IN PERPETUAM REI MEMO- 
RIA M. — In perpetual memory of a thing. 

IN PERPETUTJM REI TESTIMO¬ 
NIUM. —In perpetual testimony of a matter. 

IN PERSON. —A party, plaintiff or 
defendant, who sues out a writ or other 
process, or appears to conduct his case in 
court himself, instead of through solicitor 
or counsel, is said to act and appear in 
person. Any suitor, but one euin^ in 
forma pauperis, may do this. 


IN PERSONAM—IN REM.— 

g 1. Roman law. —In the Roman law, 
from which they are taken, the expres¬ 
sions in rem and in personam were always 
opposed to one another, an act or proceed¬ 
ing in personam being one done or directed 
against or with reference to a specific per¬ 
son, while an act or proceeding in rent was 
one done or directed with reference to no 
specific person, and consequently against 
or with reference to all whom it might 
concern, or “all the world.” (5 Sav. Syst. 
24, n. (a), citing 2 Dig. 14, fr. 7, § 8, fr. 57, 
g 1; 39 Id. 1, fr. 10; 4 Id. 2 fr. 9, g 1.) The 
phrases were especially applied to actions, 
an actio in personam being the remedy 
where a claim against a specific person 
arose out of an obligation, whether ex con - 
tractu or ex maleficio , while an action in rem 
was one brought for the assertion of a right 
of property, easement, status, &c., against 
one who denied or infringed it. 4 Just. 
Inst. 6, § 1; 4 Gaius 1; 5 Sav. 13 et seq.; 
Vang. Pand. g 113. 

g 2. Rights.—From this use of the terms 
they have come to be applied to signify the 
antithesis of “available against a particu¬ 
lar person” and “available against the 
world at large.” Thus, jura in personam 
are rights primarily available against spe¬ 
cific persons, jura in rem rights only avail¬ 
able against the world at large. See Right. 

g 3. Judgments.—So a judgment or 
decree is said to be in rem when it binds 
third persons; such is the sentence of a 
Court of Admiralty on a question of prize, 
or a decree of nullity or dissolution of 
marriage, (2 Sm. Lead. Cas. 699; Castrique 
v. Imrie, L. R. 4 H. L. 414 ; see Judgment,) 
or a decree of a court in a foreign country 
as to the status of a person domiciled 
there. Doglioni v. Crispin, L. R. 1 H. L. 
301. 

g 4. Proceedings. —Lastly the terms 
are sometimes used to signify that a judi¬ 
cial proceeding operates on a thing or a 
person. Thus, it is said of the Court of 
Chancery that it acts in personam and not 
in rem , meaning that its decrees operate 
by compelling defendants to do what they 
are ordered to do, and not by producing 
the effect directly. Hence, such courts 
have jurisdiction to deal with a question 
affecting land situate in a foreign country, 
if the question can be settled by enforcing 
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the decree or order against a person within 
the jurisdiction. (Penn v. Lord Baltimore, 
1 Ves. 444 ; 2 White & T. Lead. Cas. 837.) 
The court has gone so far as to foreclose a 
mortgagor's equity of redemption in land 
situate abroad. Paget v. Ede, L. R. 18 Eq. 
118. See, also , Brins mead v. Harrison, L. 
R. 6 C. P. 588, deciding that an action of 
trover is not a proceeding in rem . 

§ 5. Admiralty actions. —It is in this 
sense that admiralty actions are divided 
into actions in rem and in personam , an 
action in rem being one in which the ship 
or other property out of which the cause 
of action arises (the res) is arrested as 
security for the performance of an obliga¬ 
tion, while in an action in personam the 
performance of the obligation can only oe 
enforced against the defendant personally. 
See The Charkieh, L. R. 4 A. & E. 59. See 
Action, §§ 12, 13; Information, g 11. 

In Philadelphia funds, (note payable). 3 
Bouv. Inst. 629 n. 

IN PLENO LUMINE.—In public; in 
common knowledge; in. the light of day. 

In pcenalibus causis benignius inter- 
pretandum est (D. 50, 17, 155, g 1): In 
penal causes the interpretation ought to be the 
more favorable. 

IN POSSE.—In a state of possibility. See 
In Esse. 

In possession, (in a will). L. R. 5 H. L. 
532. 

In praeparatoriis ad judicium faye- 
tirr actori (2 Inst. 57): In things preceding 
judgment the plaintiff is favored. 

IN PRA3SENTI.—At the present time. 

In praBsentia majoris cessat poten- 
tia minoris (Jenk. Cent. 214): In the pres¬ 
ence of the major the power of the minor 
ceases. 

IN PRIMIS.—In the first place. A phrase 
used in argument. 

IN PRINCIPIO.—At the beginning. 

In prison for debt, (in bankruptcy act). 
L. R. 3 Ch. 240. 

IN PROMPTTJ.—In readiness; at hand. 

IN PROPRIA PERSONA.—In one's 
own proper person. 

In quo quis delinquit, in ©o d© jur© 
©at puniendus (Co. Litt. 233): One who 


fails to perform the duties of his office ought to 
be punished, in that office. 

IN RE.—In the matter of. An expression 
used in entitling matters other than actions, in 
which there is not any plaintiff and defendant, 
especially in the courts of bankruptcy. 

In re communi potior est conditio 
prohibentis : In a partnership the condition 
of one who forbids is the more favorable. When 
partners are equally divided, those who forbid 
any change or other alteration have their way. 

In re dubia, benigniorem interpre- 
tationem sequi, non minus justius est 
quam tutius (D. 50, 17, 192): In a doubtful 
matter, to follow the more liberal interpretation 
is not less the just than safe. 

In re dubia, magis infioiatio quam 
afflrmatio intelligenda (Godb. 37): In a 
doubtful case, the negative is rather to be under¬ 
stood than the affirmative. 

In rebus manifestos, errat qui auc- 
toritates legum allegat; quiaperspic- 
ua vera non sunt probanda (5 Co. 67 ): 

In things manifest, he errs who cites legal 
authorities, because obvious truths need not be 
proved. A maxim not very closely followed by 
many of our judges in preparing their opinions 
on questions of law. 

In rebus quae sunt favorabilia ani- 
mee, quamvis sunt damnosa rebus, 
flat aliquando extensio statuti (10 Co. 
101): In things that are favorable to the spirit, 
though injurious to things, an extension of a 
statute should sometimes be made. 

IN REM. — See In Personam. 

In republica maxime conservanda 
sunt jura belli (2 Inst. 58): The laws of 
war are especially to be preserved in the State. 

IN RERUM NATURA.—In the nature 
of things. To aver in a pleading that the adver¬ 
sary party is not in rerum natura , is to allege 
that he is a fictitious person. 

In restitutionem, non in pcBnam 
haeres succedit (2 Inst. 198): The heir 
succeeds to the restitution, not to the penalty. 

In restitutionibus benignissima in- 
terpretatio facienda est (Co. Litt. 112)* 
The most benignant interpretation is to be made 
in restitutions. 

IN SIMILI MATERIA.— Dealing with 
the same or a kindred subject-matter. 

In eocietatis contractibus fldes exu- 
beret: The strictest good faith must be exer¬ 
cised in partnership transactions. The highest 
standard of honor is requisite from every mem¬ 
ber of a partnership towards every other member. 

IN SOLIDO.—In the whole, applied U. a 
mint contract. 
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IN SPECIE.—In its own form and 
pssenoe. not in the form of an equivalent. 

IN STATU QUO.—In the condition 
in which it was. See STATUS Quo. 

In stipulationibus cum quaeritur 
quid actum sit verba contra stipula- 
torem interpretan da sunt (D. 45, 1, 38, 

18 : In the construction of agreements words 
are interpreted against the person using them. 
Thus, the construction of the stipulatio is against 
the stipulator, and the construction of the pro- 
hii&io against the promissor. 

In stipulationibus id tempos spec¬ 
tator quo contrabimus (D. 50, 17, 144): 
In stipulations, that time in which we contract 
is regarded. 

IN STIRPES.—According to lineage. See 
Per Capita. 

IN SUBSIDIUM.—In aid. 

In such manner, (in a statute). 82 N. Y. 
139. 

In suo quisque negotio hebetior est 
quam in alieno : Every one is more dull in 
his own business than in another’s. Lord Coke 
cites this saying as illustrating the reason of his 
observation, “ that it is not safe for any man (be 
he never so learned) to be of counsel with him¬ 
self in his own case, but to take advice of other 
great and learned men.” (Co. Litt. 377 b.)— 
BurrilL 

IN TERROREM. —By way of terrifying. 

In testamentis plenius testatoris 
intentionem scrutamur (3 Buis. 103) : In 
wills we more especially seek out the intention 
cf the testator. 

In testamentis plenius voluntates 
testantium interpretantur (D. 50, 17, 
12): In wills the intention of testators is more 
especially regarded. “ That is to say,” says Mr. 
Broom, (Max. (5 edit.) 568,) “a will will receive 
a more liberal construction than its strict mean¬ 
ing, if alone considered, would permit ” 

In testamentis ratio tacita non 
debet considerari sed verba solum 
spectari debent, adeo per divination- 
em mentis a verbis recedere durum 
est : In wills an unexpressed meaning ought 
not to be considered, but the words alone ought 
to be looked to; so hard is it to recede from the 
words by guessing at the intention. 

In the event of the death, (in a will). 

',2Ir. Eq. J61, 164. 

In the first place, (in a will, as to giving 
priority). 17 Ch. D. 805. 

; In the full possession and enjoyment 

: OF HIS ESTATE, REAL A*JD PERSONAL, (in a 

■ will). 2 Gr. (N. J.) 207, 210. 

[n the next place, (in a will). 4 Madd. 

167. 


In the rear thereof, (in a devise). 109 
Mass. 82. 

In the same manner, (in a statute). 122 
Mass. 258. 

In THE WORDS AND FIGURES FOLLOWING, 
(in an indictment). 1 Mass. 53, 62; 1 Chit. Cr. 
L. 233. 

In their names, (in a will). 12 B. I. 548. 

In them, (in a statute). 4 Conn. 60, 64. 

IN TOTIDEM VERBIS.—In so many 
words. 

IN TOTO.—Altogether. 

In toto et pars continetur (D. 50, 17, 

113): In the whole a part is also contained. 

In traditionibus scriptorum non 
quod dictum est sed quod gestum est 
inspicitur (9 Co. 137): In the traditions of 
writers, not what is said, but what is done, is 
regarded. 

IN TRANSITU. — During the passage. 
See Stoppage in Transitu. 

In trust and upon condition, (in a deed). 
109 Mass. 1. 

IN VACUO.—Without object; without 
concomitants, or coherence. 

IN VADIO.—In gage; in pledge. 

IN VENTRE SA MERE.— 

\ 1. Civil law. —An unborn child, or 
infant en ventre sa mere , is for many pur¬ 
poses supposed to be born. It may take 
property by will or grant, and may have a 
guardian assigned ; and if an estate is lim¬ 
ited to A. for life, and after his death to his 
eldest son, and A. dies leaving his wife 
enceinte of a son, the posthumous son will 
take the estate, notwithstanding the rules 
as to contingent remainders. 1 Steph. 
Com. 139; Wms. Real Prop. 2?2. See t 
also , Gestation. 

? 2. Criminal law. —If means be used 
to kill a child in the womb, and the child 
is born alive and afterwards dies by rea¬ 
son of the means so used, this is murder. 
1 Steph. Com. 140. As to procuring abor¬ 
tion, see Abortion ; Miscarriage. 

In ventre sa mere, (devise to an infant, is 
not good). Raym. 83. 

In verbis non verba sed res et ratio 
quaerenda eBt (Jenk. Cent. 132): In the 
construction of words, not the mere words, but 
the thing and the meaning are to be inquired 
after. 

IN VIRIDI OBSERVANTIA.—Pres¬ 
ent to the minds of men, and in full force and 
operation. 
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In vocibus videndum non a quo sed 
ad quid sumatur (Ellesra. Postn. 62): In 
discourses it is to be seen not from what, but to 
what, it is advanced. 

IN WITNESS WHEREOF.—The 

initial words of the concluding clause in 
deeds: “ In witness whereof the said par¬ 
ties have hereunto set their hands,” etc. 

Inability, (as cause of removal from office). 
Wilberf. Stat. L. 140. 

-(of a ship to proceed on her voyage). 

3 East 249. 

INADEQUACY of consideration for 
a contract, sale, conveyance, or the like, 
does not generally affect the validity of 
the transaction, except as supporting a 
charge of fraud, undue influence or the 
like. ( See Consideration, l 1; Expectant 
Heir; Fraud; Reversion.) Inadequacy 
of damages is sometimes a ground for 
setting aside a verdict and granting a new 
trial. 

INADMISSIBLE.—That which can¬ 
not be received, e. g. parol evidence, to 
contradict a written contract. 

INiEDIFIC ATIO — In the civil law, 
building on another’s land, with one’s own 
materials, or on one’s own land with another’s 
materials. 

% 

IN ALIENABLE.—N ot lawfully trans¬ 
ferable. 

INAUGURATION.—The act of in¬ 
ducting into office with solemnity, as the 
coronation of a sovereign, the inaugura¬ 
tion of a president or governor, or the 
consecration of a prelate. 

INBLAURA — Profit or product of ground. 

—Cowell 

INBORH.—A security, pledge, or hypotheca, 
consisting of the chattels of a person unable to 
obtain a personal “ borg,” or surety. 

INBOUND COMMON. —An unenclosed 
common, marked out, however, by boundaries. 

INCAPABLE — INCAPACITY. — 

Incapacity is the opposite of “ capacity ” 
(q. v.) and, therefore, equivalent to “disa- 
Dility ” (qr. v.) 

Incapable of acting, (in a statute). L. R. 

t Q. B. 557. . 

Incapable to act, (in marriage settlement). 

L. R. 7 Ch. 223. 


INCASTELLARE. —To make a building 

serve as a castle.— Jacob. 

INCAUSTUM, or ENCAUSTUM.— 

Ink. Fleta 1. 2, xxvii. 5. 

INCENDIARISM.— See Arson. 

Incendium sere alieno non exuit 
debitorem (Cod. 4, 2, 11): A fire does not 
release a debtor from his debt. 

INCEPTION, —The beginning of the 
operation of a contract or will. The mak¬ 
ing of the contract, or the writing of the 
will, is generally deemed its inception. 

Inception, (of a promissory note). 20 Johns. 
(N. Y.) 289. 

Incerta pro nullis habentur (Dav. 33): 
Things uncertain are reckoned as nothing. 

Incerta quantitas vitiat actum (1 
Rol. 465): An uncertain quantity vitiates the 
act. 

INCEST. —Carnal knowledge of per 
sons within the degrees of kindred in 
which marriage is prohibited. This crime 
was at one time a capital offence (4 Bl. 
Com. 65); but now it is left to the action 
of the spiritual courts in England (4 
Steph. Com. (7 edit.) 280 n.) f and punish¬ 
able by fine and imprisonment in America. 

Incestuous adultery, (what is). 11 Ga. 
53, 55 

INCH. —A lineal measure equal to one 
twelfth part of a foot. 

Inch, hydraulic, (defined). 2 Whart. (Pa.) 
493. 

INCH OF CANDLE.— A mode of sale 
at one time in use among merchants. A notice 
is first given upon the exchange, or other public 
place, as to the time of sale; the goods to be sold 
are divided into lots, printed papers of which, 
and the conditions of sale, are published. When 
the sale takes place, a small piece of candle, about 
an inch long, is kept burning, and the last bid¬ 
der, when the candle goes out, is entitled to the 
lot or parcel for which he bids.— Wharton* 

INCHARTARE—To give, or grant and 
assure, anything by a written instrument, 

INCHOATE—Begun, but not com¬ 
pleted ; as a contract not executed by all 
the parties, or a wife’s interest in her 
living husband’s lands, called her “ incho¬ 
ate right of dower.” 

INCIDENT is “a thing appertaining 
to or following another.” (Co. Litt. 151b.) 
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Thus, lenity is incident to every tenure, 
end cannot ho separated from it; so a rent 
may ho incident to a reversion, though it 
may be separated from it, i. e. the one may 
be conveyed without the other. Hence 
incidents are divisible into separable and 
inseparable. Id. 93a. 

I 2 . Tenure. —Formerly, every tenure had 
one or more of the following incidents, most of 
which no longer exist, namely, fealty, homage 
and other services, aids, reliefs, primer seisin, 
wardship, marriage, lines, escheat, forfeiture and 
he riots. 5c c the various titles. 

Incidental expenses, (of a bank, what are). 

1 Gr. (>\ J.) 359. 

Incidental purposes, (tax for). 25 Wis. 
468. 

Incidentally, (distinguished from “di¬ 
rectly”). 14 East 98, 161. 

INCIPITUR.—In the common law prac¬ 
tice, an incipitur was a copy on plain paper of 
the lirst words of a proceeding in an action. 
Thus, in entering a judgment for the purpose of 
issuing execution, it was sufficient to enter an 
incipitur , i. e. the commencement of the proceed¬ 
ings, instead of the whole. 

INCISED WOUNDS.— Wounds in¬ 
flicted with a sharp point or edge. 

INCITE — INCITEMENT. - Every 
one who incites any person to commit a 
crime is guilty of a misdemeanor, whether 
the crime is committed or not. Steph. 
Cr. Dig. 29. 

Incivile est, nisi tota sententia in- 
specta, de aliqua part© judicar© (Hob. 
171): It is improper to judge of any part unless 
the whole sentence be examined. 

INCIVISM. — Unfriendliness to the 
State or government of which one is a 
citizen. 

INCLAUS A.—A home-close, or enclosure 
near a house.— Cowell. 

Inclose, include, (in description in a deed). 
57 Ala. 569. 

Inclosed ground, (what is not). 5 Taunt. 
440, 441; 1 Chit. Gen. Pr. 179. 

- i within the meaning of 5 Geo. III. ch. 

14, \ 3i. 1 Marsh. 127, 128. 

INCLOSURE—INCLOSURE COM¬ 
MISSIONERS.— 

\\. In English law, inclosure is the act of 
freeing land from rights of common, common- 
able rights, and generally all rights whick 
obstruct cultivation and the productive employ¬ 
ment of labor on the soil, (see General Inclosure 
4ct, 1845, preamble; Cooke Inch 162 n. ; Elt. 
Com 27; 1 Steph. Com. 655; and see Common ; 


Commonable;) by vesting it in some person a# 
absolute owner. 

§ 2. Approvement—Customary—By 
agreement, etc. —Inclosure may be effected 
in three manners: (1) In the case of manorial 
wastes (a) by the lord of the manor alone under 
his right of approvement ( 9 . r.); (b) by the lord 
under a special custom enabling him, with the 
consent of the homage, to grant parcels of the 
waste, to be held of him by copy of court-roll (Elt. 
Com. 255) ; (c.) bv the tenants themselves under 
various special customs, (Id. 277 ; see Intakes;) 
(d) by encroachments, or unauthorized inclosures 
legalized by lapse of time. (Cooke Incl. 89.) 
( 2 ) By agreement between the commoners and 
the owner of the soil. (3) By act of parliament. 

\ 3. By act of parliament—General 
Inclosure Act. —Formerly every statutory 
inclosure was effected by a private act appointing 
a commissioner and authorizing him to parcel 
out the land among the persons interested (the 
commoners and the owners of the soil); but 
since the passing of the General Inclosure Act, 
1845, inclosures are now generally effected by 
permanent commissioners, called the “ inclosure 
commissioners,” who inquire into the expediency 
of proposed inclosures; if they approve of a pro¬ 
posed inclosure, they make a provisional order 
setting forth the manner in which it is to be 
carried out, and, if parliament thinks fit, a 
general act authorizing the inclosure so recom¬ 
mended, or some of them, is passed (of late years 
no general inclosure acts have been passed) ; 
each inclosure is then carried out by a valuer. 
Cooke Incl. ch. vii. See Allot, \ 2. 

3 4. Commons Acts. —By the Commons 
Acts, 1876 and 1879, the powers of the inclosure 
commissioners are extended to cases where it is 
desirable to regulate, improve, stint, and other¬ 
wise deal with commons, without wholly enclos¬ 
ing and allotting them in severalty ; thus they 
may provide for the drainage or levelling of a 
common, the planting of trees on it, and its 
general management. 

\ 5. Formerly whenever a person entitled to 
a rent was prevented by gates or other erections 
from coming on the land to demand or distrain 
for it, this was called “enclosure,” and operated as 
a disseisin of the rent. (Litt. $$ 237-239; Co. 
Litt. 161 a. See Disseisin.) The term is now 
obsolete. 

Inclosure, (in a statute). 63 Ind. 528 ; 36 
Wis. 42, 44. 

Include, (in a statute). Wilberf. Stat. L. 
299,300. 

Including, (in judiciary act). 4 Crunch (U. 
S.) 452. 

-(in a statute). 5 Serg. & R. (Pa.) 345. 

Inclusio unius est exclusio alterius: 

The inclusion of one is the exclusion of another. 

INCLUSIVE.—Comprehending the 
stated limits or extremes.— Webster . Com¬ 
putations of time, e. g. of a stated number 
of days, are generally made exclusive of 
one terminal day and inclusive of the other. 
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INCOME. —Gains, or private revenue, 
from business, labor, or the investment of 
property. 

Income, (defined). 4 Hill (N. Y.) 23. 

-(what is not). 15 Wall. (U. S.) 63; 9 

Int. Rev. ltec. 41; 1 Mete. (Mass.) 75. 

- (distinguished from “ profits ”). 4 

Hill (N. Y.) 23. # • 

- (of an estate, devise of). 5 Me. 199. 

- (of lands, devise of). 9 Mass. 372. 

- (of trust fund). 64 Pa. St. 256; 3 

Am. Rep. 585. 

-(in a statute). 45 Barb. (N. Y.) 231; 

L. R. 4 H. L. 450. 

- (in a will). 30 Barb. (N. Y.) 637 ; 6 

Paige (N. Y.) 298; 24 Wend. (N. Y.) 641; 8 
Wheel. Am. G. L. 410; 4 Com. Dig. 165. 

-(when taxable under Gen. Stat. c. 11). 

103 Mass. 544. 

Income and produce, (in a will). 103 
Mass, 350. 

INCOME TAX. —A tax on the yearly 
profits arising from property, professions, 
trades, and offices. (2 Steph. Com. 573.) 
In England, in the case of land, the tenant 
or occupier is primarily liable to pay the 
tax, but he is entitled to deduct a.propor¬ 
tionate part from his rent, and he cannot 
by any agreement with his landlord de¬ 
prive himself of this right. Stat. 5 and 6 
Viet. c. 35, g 73. 

In commodum non solvit argu- 
mentum : An inconvenience does not destroy 
an argument. See Argumentum ab Incon- 

VENIENTI, &C. 

INCOMPATIBLE. —Two or more re¬ 
lations or functions which cannot lawfully 
co-exist together, or be exercised by the 
same individual. Thus, one cannot be 
lessor and lessee of the same land at one 
and the same time, and the simultaneous 
holding of two offices by the same person 
is sometimes forbidden by law, in which 
case the offices are said to be incompatible. 

Incompatible offices, (what are). 13 
Petersd. Abr. 5 n. 

- (what are not). 7 Wheel. Am. C. L. 

147. 

INCOMPETENCY—INCOM¬ 
PETENT. — See Capacity ; Compe¬ 
tence; Disability. 

Incompleteness, (in a statute). 4 Ch. D. 
735, 739. 

INCONCLUSIVE.—That which may 
be disproved or rebutted; a presumption 
which may be rebutted. 


INCONSISTENCY.— 

g 1. In construing deeds and wills, the 
first rule is that every part of the instru¬ 
ment may, if possible, take effect, and 
none be rejected. If, however, this can¬ 
not be done on account of an inconsist¬ 
ency, then the rules differ according as 
the instrument is a deed or a. will. In a 
deed, if two clauses or parts be repugnant, 
the first part shall be received and the 
latter rejected, except there be some 
special reason to the contrary. (Shep 
Touch. 87, 88 ; 2 Bl. Com. 381; Co. Litt. 
112 b; Burchell v. Clark, 2 C. P. D 88.) In 
a will, on the other hand, the rule is that 
the latter of two inconsistent provisions 
prevails. Therefore, if a testator in one 
part of his will gives a person an estate of 
inheritance, and in a subsequent part 
refers to it as an estate for life, the prior 
gift is restricted accordingly. Jarm. Wills 
ch. xv.; Greenwood v. Greenwood, 5 Ch. 
D. 954. 

g 2. Inconsistency in pleading is forbid¬ 
den. See Hawkesley Bradshaw, 5 Q. B. 
D. 302. See, also , Departure. 

INCONTINENCY.— Unlawful indul¬ 
gence of the sexual passion. 

INCOPOLITUS. —A proctor or vicar. 

Incorporalia bello non adquiruntur : 

Incorporeal things are not acquired by war. 

Incorporate companies, (in a statute). 22 
N. Y. 245. 

Incorporated bank, (in statute relative to 
embezzlement). 97 Mass. 50. 

INCORPORATION.— 

g 1. Corporations. —As applied to cor¬ 
porations, incorporation is the process of 
forming a corporation (q. v.) 

g 2. Documents.—As applied to stat¬ 
utes, wills, agreements and other docu¬ 
ments, incorporation means that one 
document is made to form part of another 
by being referred to in the latter. (This is 
sometimes called “ incorporation by refer¬ 
ence, n to distinguish it from the case of 
on$ document being set out’in full in the 
other, which is actual incorporation.) 
Thus, in England, almost every act of par¬ 
liament for the construction of a railway 
or other public wofk incorporates the pro¬ 
visions of the Railways Clauses Consolida- 
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tion Act, or other Clauses Consolidation 
Aet. So, where a testator especially refers 
to any deed, letter, or other document as 
carrying out or containing his own testa¬ 
mentary dispositions, the document (if it 
exist 1 is considered as incorporated in or 
forming part of the will, and is included 
in the grant of probate accordingly. 
Coote Prob. Pr. 60; Brown Prob. Pr. 104. 

Incorporation, (distinguished from “corpo¬ 
ration”). Ang. & A. Corp. 3. 

-^ proof by reputation). 5 Mass. 554. 

INCORPOREAL CHATTELS.— 

Incorporeal rights incident to chattels, e. g. 
patent rights and copyrights. 2 Steph. 
Coin. (7 edit.) 9. 

Incorporeal chattels, (defined). 2 Sandf. 
(N. Y.) 552, 559. 

INCORPOREAL HEREDIT¬ 
AMENTS.—See Hereditaments, l 3. 

INCREASE.—(1) The produce of 
land ; (2) the offspring of animals. 

Increase, (of female slave). 5 Har. & J. 
(Md.i 218 ; 3 Jones (N. C.) L. 473; 4 Desaus. 
(S. C. > 14; 4 Hen. & M. (Va.) 283; 3 Rand. 
(Ya.; S3. 

INCREASE, COSTS OF.— It was for¬ 
merly a practice with the jury to award to the 
successful party in an action the nominal sum 
of 40,?. onlv for his costs: and the court assessed 

* s 

by their own officer the actual amount of the 
successful party’s costs; and the amount so 
assessed, over and above the nominal sum 
awarded by the jury, was thence called “costs 
of increase.” (Lush Com. L. Pr. 775.) The 
practice has now wholly ceased. 

INCREMENTUM. —Increase or improve¬ 
ment, opposed to dterementurn or abatement. 

INCROACHMENT.—An unlawful 
gaining upon the right or possession of 
another. See Encroachment. 

INCUMBENT.—One in possession of 
an office, civil or ecclesiastical. See Induc¬ 
tion. 

Incumbent, (defined). 11 Ohio 46. 

INCUMBRANCE.—Any right to, or 
interest in, land which may subsist in third 
persons, to the diminution of the value of 
the estate of the tenant, but consistently 
with the passing of the fee. (2 Greenl. Ev. 
{ 242.) — Bouvier. See Encumbrance. 


Incumbrance, (defined). 46 Conn. 510; 23 
Ohio. St. 584, 591; 24 Id. 463, 466; 51 Wis. 300. 

- (what is). 2 Mass. 97 ; 4 Id. 627 ; 10 

Id. 263; 7 Neb. 399; 2 Abb. (N. Y.) N. Cas. 
56, 63. 

-(what is not). 38 Conn. 9, 14; 6 

Mass. 249. 

- (in an insurance policy). 31 Ohio St. 

488. 

Incumbrance and incumbrancer, (in 
mechanics’ lien act). 3 Gilm. (Ill.) 511. 

INCUMBRANCER.—The holder of 
an incumbrance, e. g. a mortgage, on the 
estate of another. 

Incumbrances, (in a deed). 2 Wheat. (U. 
S.) 47, 59; 2 Root (Conn.) 212, 213; 5 Mass. 
67, 79. 

-(in covenant against). 14 Mass. 143; 

17 Id. 213. 

- (in covenant to discharge). 11 Pick. 

(Mass.) 462. 

-(when action for breach of covenant 

against will lie). 10 Mass. 313. 

Incur, (defined). 14 Barb. (N. Y.) 202. 

INCURRAMENTUM.—The liability to 
a fine, penalty, or amerciament.— Cowell. 

Incurred, (defined). 4 Den. (N. Y.) 103. 

Incurring, (defined). 5 Abb. (N. Y.) Pr. 
169; 15 How. (N. Y.) Pr. 48, 56. 

Inde datse leges ne fortior omnia 
posset (Dav. 36): The laws are made lest the 
stronger should be altogether uncontrolled. 

INDEBITATUS ASSUMPSIT. 

—Being indebted he undertook. That species 
of the action of assumpsit in which the plaintiff 
first alleged a debt, and then a promise in con¬ 
sideration of the debt. The promise laid was 
generally implied. All actions on the indebi¬ 
tatus counts were afterwards, both in form and 
substance, actions of debt. They have now 
ceased to exist, in England and the Code States, 
as technical forms of action. 

INDEBITI SOLUTIO.—In the civil and 
Scotch law, a payment of what is not due. 
When made through ignorance or by mistake, 
the amount paid might be recovered back by an 
action termed condictio indebiti . (D. 12, 6 .)— 

Bell Diet. 

INDEBITUM.—In the civil law, not due, 
or owing. (D. 12 , 6 .)— Calv. Lac. 

Indebted, (in act incorporating a bank). 12 
Serg. & R. (Pa.) 77; 17 Id. 285. 

-(in act regulating banks). 15 Serg. & 

R. (Pa.) 140, 142. 

-(in general railroad act of 1849). 29 

Pa. St. 151. 

-(in articles of association). 2 Ch. D. 

101 . 

-(in a by-law). 9 Mo. 149, 154. 

Indebted stockholder, (dividends on shares 
of). 8 Pick. (Mass.) 90, 
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Indebtedness, (what constitutes). 34 Iowa 

208 . 

-(what is not). 12 R. I. 179. 

INDECENCY. —It is a misdemeanor 
to do any grossly indecent act in any open 
or public place. As to what acts are pun¬ 
ishable as indecent, see the statutes of the 
jurisdiction. See , also , Obscenity. 

INDECENT EXPOSURE.— This is 
an indictable offence at common law. 
Exposure of the person in or in view of 
any public street or place is also an offence 
by statute in the several States. 

INDECIMABLE.—Not tithable. 

INDEFEASIBLE. —That which can¬ 
not be made void ; as, an absolute estate, 
which cannot be defeated. 

Indefeasible title, (in an obligation to 
make). 3 Bibb (Ky.) 317. 

INDEFENSUS.—Unanswered, in plead¬ 
ing. 

INDEFINITE FAILURE OF 

ISSUE. —A failure of issue not merely 
it the death of the party whose issue are 
ieferred to, but at any subsequent period, 
however remote. (1 Steph. Com. 562.) A 
failure of issue whenever it shall happen, 
sooner or later, without any fixed, certain 
or definite period within which it must 
happen. 4 Kent Com. 274. 

INDEFINITE PAYMENT.— Where 
a debtor owes several debts to a creditor, 
and makes a payment without specifying 
to which of the debts it is to be applied. 
See Appropriate, § 5. 

INDEMNIFY—INDEMNIFICA¬ 
TION . —Latin: in, in the sense of taking away, 
and damnum, loss. 

§ 1 . To indemnify is to make good a loss 
which one person has suffered in conse¬ 
quence of the act or default of another, 
[see Ferguson v . Gibson, L. R. 14 Eq. 379,) 
and the operation of making good the loss 
is called indemnification. ( See 19 and 20 
Viet. c. 97, 2 5.) Thus, if A. fails to pay a 
debt which he owes to B., and a surety, C., 
pays it, he is said to indemnify B., and B. 
is said to obtain indemnification. So, if A. 
wrongfully causes a loss to B. f A. is liable 
to indemnify B. for the loss which he has 
sustained. Heritage v. Paine, 3 Ch. D. 594. 

{ 2. A promise to indemnify is the same 


thing as an indemnity or guaranty (q. v.) 9 
and hence, “ to indemnify” sometimes sig¬ 
nifies “to give an indemnity,” e. “to 
promise to indemnify.” Thus, a person 
to whom an indemnity is given is said to 
be indemnified. See Damnify. 

Indemnify, (defined). 15 Minn. 467. 

- (bond to, when broken). 8 Cow. /N. 

Y.) 623. 

-(bond to, what is not). 1 Hill (N. Y.) 

145. 

-(contract to). 1 Chit. Gen. Pr. 583. 

-(covenant to). 5 Mass. 411; 2 Nev. 

& M. 42, 48 ; 1 Sell. & L. 107, 109. 

Indemnifying-, (synonymous with “saving 
harmless”). 1 Root (Conn.) 292. 

INDEMNITY.— 

8 1. An indemnity is a collateral con¬ 
tract or security to prevent a person from 
being damnified by an act or forbearance 
which he does at the request of the indem- 
nor. Thus, if A. agrees not to sue B. for 
a debt during a certain period, in consid¬ 
eration of a promise by C. to repay him 
any loss which he may suffer from not 
suing B. at once, C. J s promise constitutes 
an indemnity. 

8 2 . Indemnity clause. —Settlements 
and wills sometimes contain a provision 
that the trustees shall not be liable for the 
acts or defaults of their co-trustees, or of 
any agent, banker, &c., but shall only he 
liable for what they actually receive, and 
for their own acts and neglects. Such a 
clause now forms part of every instrument 
creating a trust in England. Stat. 22 and 
23 Viet. c. 35, \ 31. See Guaranty ; Ex¬ 
press; Implied; Indemnify. 

Indemnity, (bond of, what is). Sax. (N. J.) 

5°. 

- (bond of, liability upon). 8 Wend. 

(N. Y.) 452. 

-(parol agreement of, what is). 12 

Wend. (N. Y.) 449. 

Indemnity, sufficient, (in an award). 2 
McCord (S. C.) 279; 1 Wheel. Am. C. L. 456. 

INDENIZATION.—The act of making 
free, or of naturalizing. See Denization. 

INDENT—INDENTURE— 

\ 1 . To indent a document is to cut the 
top of the first page or sheet in a toothed 
or waving line. The most usual instance 
of this is in the case of a deed indented or 
indenture {infra, § 2 ,) but it is also done 
in other cases. Thus, an inquisition under 
an elegit ( q . v.) is indented. 



INDENTURE. 


( 647 ) 


INDICTION. 


{ 2. An indenture is a deed made be¬ 
tween two or more parties, e. g. an ordinary 
conveyance, lease, mortgage, settlement, 
Ac. Formerly it was usual when a deed 
was made between two parties to write two 
copies of it on one piece of parchment or 
paper, and then to cut it in two in an in¬ 
dented or toothed line, so that each copy 
of the deed fitted the other and could thus 
be identified. (Britt. 99a.) Now, a deed 
purporting to be an indenture has the 
effect of an indenture, although not 
actually indented. (Stat. 8 and 9 Viet. c. 
106, $ 5.) Indentures were formerly called 
bipartite, tripartite , quadripartite , &c. p ac¬ 
cording as they were made in two, three, or 
four parts. All the parts of an indenture 
are but one deed in law. Litt. $ 370; Co. 
Litt. 229a; Shep. Touch. 50. Blnckstone 
says that the part which is executed by the 
grantor is called the “original,” and the 
rest are counterparts. (2 Com. 296.) This, 
however, in practice, is rarely said except 
of a lease (q. v.) See Counterpart ; Cove¬ 
nant; Deed. 

INDENTURE OP APPRENTICE- 
SHIP.—A contract in two parts, by which 
a person, generally a minor, is bound to 
serve another in his trade, art, or occupa¬ 
tion for a stated time, on condition of 
being instructed in the same. 

Indented, made and concluded, (in a dec¬ 
laration). 4 East 477 ; Com. L. & T. 462. 

Indenture, (defined). 8 Ala. 320; 1 Halst. 
(N. J.) 169, 175; 1 Harr. (N. J.) 537. 

- (what is). 2 Wash. (Va.) 63. 

- (implies sealing). 2 Gr. (N. J.) 542; 

10 Serg. & R. (Pa.) 416; 1 Saund. 291 n. 

Indenture, voidable, (defined). 3 Halst. 
(N. J.) 260. 

INDEPENDENT COVENANT.— 

A covenant which must be performed in 
any event, or the contract is broken, 
whether the covenants on the part of the 
other party be performed or not. See 
Dependent. 

INDETERMINATE.—That which is 
uncertain, or not particularly designated; i 
as, if I sell you one hundred bushels of j 
wheat, without stating what wheat. — j 
Bouvies. 

Index anlmi sermo: Speech is the ex¬ 
position of the mind. 


INDIAN.—One of the aboriginal in¬ 
habitants of America. 

Indian, (defined). 4 How. (U, S.) 567; 11 
Ala. 826, 835. 

- (who is not). Hempst. (U. S.) 450, 

458, 497, 501. 

-— (as used in revised statutes 414, § 3, 

act of 1843). 8 Ind. 6. 

- (‘is not a competent witness). 4 Blackf. 

(Ind.) 369. 

Indian country, (defined). 17 Int. Rev. 
Rec. 20; 2 Sawy. (U. S.) 311, 314. 

Indians, (are not aliens). 20 Johns. (N. Y.) 
18S. 

-(are not citizens). 20 Johns. (N. Y.) 

693. 

- (are not entitled to elective franchise). 

1 Bail. (S. C.) 215. 

-- (may be slaves). 1 Halst. (N. J.) 374 

-(rights of). 5 Pet. (U. S.) 48; 6 Id . 

516, 517 ; 9 Id. 746. 

-(title to lands purchased from). 9 

Pet. (U. S.) 713. 

Indians by descent, (in a treaty). 9 Mich 
381. 

INDICATIF.—An abolished writ by which 
a prosecution was in some cases removed from a 
court-Christian to the Queen’s Bench.— EncycL 
Bond. 

INDICATIVE EVIDENCE.—This 
is not evidence properly so called, but the 
mere suggestion of evidence proper, which 
may possibly be procured if the suggestion 
is followed up.— Brown . 

INDIOAVIT.—He has proclaimed. A 
writ of prohibition that lies for a patron of a 
church, whose clerk is sued in the spiritual court 
by another clerk for tithes which amount to a 
fourth part of the profits of the advowson, w'hen 
the suit belongs to the common law courts, by 
West. II. c. 5 ; 13 Edw. I. Stat. 4. The patron 
of the defendant is allowed this writ, as he is 
likely to be prejudiced in his church and advow¬ 
son, if the plaintiff recover in the spiritual 
court. Reg. Orig. 55. 

INDICIA.—In the law of evidence, 
signs, marks. See Indicative Evidence. 

INDICTED.—Charged in an indict¬ 
ment with a criminal offence. See Indict¬ 
ment. 

Indicted for or charged with any 
offence, (in a statute). 7 Q. B. D. 24, 28. 

INDICTEE. —A person indicted. 

INDICTIO. —An indictment. 

INDICTION, CYCLE OF.— A mode of 
computing time by the space of fifteen years, 
instituted by Constantine the Great; originally 
the period for the payment of certain taxes. 
The popes, since the time of Charlemagne, have 
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dated their acts by the year of the indiction, 
which was fixed on the 1st of January, a. D. 
313. At he time of the reformation of the 
calendar, the year 1582 was reckoned the 10th 
year of the indiction. This date, when divided 
by fifteen, leaves a remainder of seven. That is 
three less than the indiction, and the same must 
be the case in all subsequent calculations. So 
that in order to find the indiction for any year 
divide the date by fifteen and add three to the 
remainder. It has no connection with the mo- 
tion of the heavenly bodies. Some of the 
charters of King Edgar and Henry III. are 
dated by indictions,— Wharton. 

INDICTMENT. —A written accusation 
of one or more persons of a crime pre¬ 
sented on oath by a grand jury. The 
indictment is preferred, i . e. laid, before 
the grand jury under the technical name 
of a bill. The witnesses in support of the 
charge are then examined, and if the 
offence appears to a majority of the jury 
(consisting of twelve at least) to he suffi¬ 
ciently proved to put the offender on his 
trial, they indorse on the indictment, 
“true bill.” The indictment is then said 
to be found, and the offender stands 
indicted and must be arraigned (q. v.) If 
the majority think that the offence has 
not been sufficiently proved, they indorse 
“ No true bill ” on the indictment, and the 
accused person is then discharged. Strictly 
speaking, the indictment is not so called 
until it has been found a true bill. Archb. 
Cr. PI. 78. As to the form of the indict¬ 
ment, see Id. 25; Pritch. Quar. Sess. 143. 
See Ignoramus ; Information ; Inquest ; 
Jury; Presentment; Venue. 

I 2. Form.—An indictment consists of 
three principal parts—the commencement 
(or caption), statement, and conclusion. 
The caption is no part of an indictment; 
it is merely the style of the court where it 
is preferred, which is prefixed by way of 
preamble, when the record is made up, or 
when it is returned to a certiorari. The 
statement must be certain as to the party 
indicted, an<| as to the person against 
whom the offence was committed, and 
also as to time and place, facts, circum¬ 
stances, and intent. It must be positive, 
and neither double nor repugnant. There 
is, in general, no time limited for prefer¬ 
ring an indictment, but by several statutes 
certain limitations for certain offences are 
fixed. If an indictment be defective, it 
will be quashed. 


? 3. In the Scotch law, an indictme*ri 
is the form of process by which a criminal is 
brought to trial at the instance ot the lord 
advocatev Where a private party is a principal 
prosecutor, he brings his charge in what is 
termed the form of criminal letters. 


indictment, (denned). 12 Conn. 452; 13 
Wend. (N. Y.) 311, 317; 1 Chit. Crim. L. 168. 

- (distinguished from “information”). 

12 Conn, 452. 


- (in General Statutes, c. 171). 2 Allen 

(Mass.) 503. 

-(in revised statutes). 72 Ind. 39, 334. 

- (in State constitution). 72 Mo. 106: 

19 Ohio St. 248. 


Indictment de felony est contra 
pacem domini regis, coronam et dig¬ 
nitatem suam, in genere et non in in- 
dividuo ; quia in Anglia non est inter¬ 
regnum (Jenk. Cent. 205): Indictment for 
felony is against the peace of our lord the king, 
his crown and dignity in general, and not against 
his individual person ; because in England there 
is no interregnum. 

INDICTOR.—He who indicts another for 
an offence. 


INDIFFERENT. —Without bias or 
partiality; disinterested. 

Indifferent, (who is not). 1 Conn. 294, 
309; 7 Id. 229, 231 ; 2 Root (Conn.) 520. 

-(in a statute). 1 Day (Conn.) 110. 

INDIGKENA.— A subject born ; one born 
within the English realm, or naturalized by act 
of parliament; a native. Co. Litt. 8 a. 

Indirect, (in an agreement). 2 Gill & J. 
(Md.) 382. 

INDIRECT EVIDENCE.—Proof of 
collateral circumstances, from which a fact 
in controversy, not directly attested by 
witnesses or documents, may be inferred. 
It is also called “circumstantial” and 
“presumptive” evidence. 

Indirectly or directly, (in usury act). 1 
Cowp. 114. 

INDISTANTER. — Forthwith ; without 
delay. 

Individual banker, (who is). 80 N. Y. 
229. 

Individually, (in a statute). 6 Wend. (N. 
Y.) 347. 

-(synonymous with “personally”). 2 

Sandf. (N. Y.) Ch. 270; 3 Wend. (N. Y.) 364. 

INDIVISUM. —That which is held in com¬ 
mon, without partition. 

INDORSE—INDORSEMENT.- 

Low Latin : indorsare, from Latin, in, on, and dorsumt 
the back.—Du Cange f #. v. 
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g 1. To indorse is to write something on 
the back of an instrument. ‘‘Indorse¬ 
mentsignifies either the act of indorsing, 
or the writing itself. 

£ 2. Deed. —When a deed to be executed 
has reference to a transaction already em¬ 
bodied in a deed between the same parties, 
or some of them, or their predecessors in 
title, it frequently saves the repetition of 
nmuy recitals and provisions to make the 
terms of the new deed refer to those of the 
former one, and to indorse it on that in¬ 
strument ; thus, the reconveyance of mort¬ 
gaged property is frequently indorsed on 
the mortgage, and an appointment of new 
trustees on the settlement or other instru¬ 
ment creating the trust. 

§ 3. Bills of exchangee—In blank— 
Special. —Indorsement is also an import¬ 
ant mode of transferring bills of exchange, 
checks, bills of lading, and similar docu¬ 
ments, and is effected by the person 
to whose order the document is pay¬ 
able, writing his name on the back and 
delivering it to the transferree. (Sm. Merc. 
Law 233; Byles Bills 1, 151.) An indorse¬ 
ment consisting merely of the indorser’s 
name, is called an indorsement in blank; 
when it specifies the name of the person 
(the indorsee) to whom the document is 
transferred or indorsed, it is called a special 
indorsement, or an indorsement in full. 
(Byles 149.) An indorsement in blank 
makes the instrument payable to bearer; 
a special indorsement makes it payable 
to the order of the person named in the 
indorsement. As to the liability of an in¬ 
dorser, see Bill of Exchange, g 4. 

The following kinds of indorsement 
seem, in practice, to be peculiar to bills 
of exchange and promissory notes: 

$ 4. Sans recours—Conditional — 
Restrictive. —An indorsement without 
recourse ( sans recours ) is where an indorser 
declares that he shall not be liable if the 
bill, &c., is dishonored by the antecedent 
parties, (/d. 152.) A conditional indorse¬ 
ment is one made before acceptance, in 
such a form as to impose on the drawee 
accepting the bill a liability to pay the bill 
only on the happening of a particular event. 
[Id. 153.) A restrictive indorsement is 
where the bill is expressed to be indorsed 
to a person for a particular purpose (e. g . 


“Pay to A. B. for my account”), and pre¬ 
vents him from negotiating it. Id. 157. 

Indorse, (definal). 7 Pick. (Mass.) 117; 2 
Bisli. Cr. L. g 570 a. 

Indorsed, (in mercantile law). 66 Til. 37; 
100 Mass. 12. 

INDORSEE.—The person to whom a 
hill of exchange, promissory note, bill of 
lading, &c., is transferred by indorsement. 

Indorsee in due course, (who is). 54 Cal. 
107. 

Indorsement, (defined). 6 Craneh (U. S.) 
222; 17 Conn. 519; 49 Ind. 504; 124 Mass. 
327, 329; 12 Ad. & E. 455, 459; 3 P. Wins. 428. 

- (what h). Hempst. (U, S.) 164, 106; 

17 Conn. 519; 5 Barn. & C. 234, 238; 1 8tr. 18. 

-(what is not). 8 Mees. & W. 494, 495. 

how made). 1 Vr. (N. J.) 259. 
when part of a deed). 1 Stark. 162, 

164. 

INDORSEMENT IN BLANK.— 

See Indorse, £ 3. 

Indorsement in blank, (effect of). 5 
Cranch (U. S.) 142; 4 Mass. 45. 

INDORSEMENT IN FULL.—Sea 

Indorse, g 3. 

INDORSER.—He who indorses, i. e. 
being the payee or holder, writes his name 
on the back of a bill of exchange, &c. 

Indorser, (nature of engagement of). 11* 
Serg. & R. (Pa.) 160. 

-(in act to incorporate a bank). 2 Serg 

& R. (Pa.) 117. 

ENDOWMENT.— See Endowment. 

INDUCEMENT.—An allegation of a 
motive; an incitement to a thing, either 
to the making of a contract, or the com¬ 
mission of a tort or crime; the intro¬ 
ductory part of a pleading. 

Inducement, (in pleading). 1 Chit. PI. 293. 

INDUCL33 LEG-ALES.— The days be¬ 
tween the citation of a defendant and the day of 
appearance. 

INDUCTION.—In ecclesiastical law, in¬ 
duction is the ceremony by which an incumbent 
who has been instituted to a benefice is vested 
with full possession of all the profits belonging 
to the church, so that he becomes seised of the 
temporalities of the church and is then complete 
incumbent. It is performed by virtue of a man¬ 
date of induction directed by the bishop to the 
archdeacon, who either performs it in person, or 
directs his precept to one or more other clergy¬ 
men to do it. Phillim. Ecc. L. 477, where the 
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ceremony is described; 1 Bl. Com. 391. See 
Collation ; Institution. 

INDULGENCE. —(1) In the Roman 
Catholic church, a remission of the punishment 
due to sins, granted by the pope or church, and 
supposed to save the sinner from purgatory. Its 
abuse led to the Reformation in Germany.— 
Wharton . (2) Forbearance (q. v.) 

INDULTO.—A dispensation granted by the 
pope to do or obtain something contrary to the 
common law. 

INDUMENT.—Endowment ( q . v.) 

INDUSTRIAL AND PROVIDENT 
SOCIETIES.—Societies formed in England 
for carrying on any labor, trade or handicraft, 
whether wholesale or retail, including the buy¬ 
ing and selling of land and also (but subject to 
certain restrictions) the business of banking. 
(I. and P. Soc. Act, 1876, § 6.) Such a society 
(which must consist of seven persons at least) 
when registered under the act becomes a body 
corporate with limited liability, and with the 
word “ limited ” as the last word in it§ name, (Id. 
£§ 7,11,) and is regulated by rules, providing for 
the amount of the shares, the holding of meet¬ 
ings, the mode in which the profits are to be 
applied, &c. Id. $ 9. 

£ 2. Objects of. —Industrial and provident 
societies originated in the adoption of the prin¬ 
ciple of co-operation by working men for the 
purpose of buying goods for their own consump¬ 
tion at wholesale prices and dividing them 
among themselves at a price sufficient to pay the 
expenses and realize a small profit. Many such 
societies also offer inducements for saving, by 
having the capital divided into shares of a small 
amount payable by weekly or monthly instal¬ 
ments. (Dav. Ind. and Prov. Soc. 3 ; Friendly 
Societies Act, 1850; I. & P. Soc. Acts, 1852, 
1854,1856, 1862,1867, all now repealed.) Some¬ 
times part of the profits is applied in paying in¬ 
terest at a certain rate on the shares, and the 
balance for any purpose authorized by the 
Friendly Societies Acts. ( See the form of rules 
in Davis 95.) Sometimes also the shares are not 
transferable, but the investment of each member 
is accumulated for the benefit of his family. (Id. 
97.) No member Can hold more than £200 in 
the society. I. and P. Soc. Act, 1876, $ 6. See 
Building Societies; Dissolution; Friendly 
Societies; Nomination. 

INELIGIBILITY. — Disqualification 
cr incapacity to be elected to an office. 
Thus, an alien or naturalized citizen is 
ineligible to be elected president of the 
United States. 

INEVITABLE ACCIDENT. — See 

Act of God ; Casub Fortuitus. 

Inevitable accident, (defined). 24 How. 
(U. S.) 307; 6 McLean (U. S.) 288; 1 Newb. 
Adm. 163; 11 La. Ann. 428; 21 Wend. (N. Y.) 
190, 192. 


Inevitable accident, (what is). 2 Wall 
(U. S.) 550 ; 12 Ct. of Cl. 480, 491; 6 N. of Caa. 
634; 2 W. Rob. 205 ; 3 Id. 318. 

•- (distinguished from “ act of God ”). 31 

Barb. (N. Y.) 45; 4 Doug. 287, 290. 

-(synonymous with “act of God”) 2 

Ga. 356 ; 3 Miss. 572. 

- (in an insurance poliev). 43 N. Y. 

75, 81. 

- (in a lease). 7 Ch. D. 815. 

Inevitable casualty, (defined). 1 Cranch 
(U. S.) 345-357. 

Inevitable dangers of the river, (in a 
bill of lading). 8 Serg. & R. (Pa.) 533. 

INEVTARDUS.—A guard; a watchman. 
— Domesd. 

INFALISTATUS.—A capital punish¬ 
ment, inflicted on the sands or sea-shore. See 
Ralph de Hencjham , Summa Parva } c. 3, and 
Selden’s notes thereon. 

INF AMIS.—Infamous; not of good charac¬ 
ter.— Calv. Lex . 

Infamous, (in revised statutes, $ 5132). 4 
Sawy. (U. S.) 211, 212. 

INFAMOUS CRIME.—An offence 
working infamy in the perpetrator. The 
authorities are not in harmony as to what 
offences are infamous, but in some juris¬ 
dictions the phrase is defined by statute. 
See 3 Crim. L. Mag. 69. 

Infamous crime, (defined). 4 Sawy. (U. 
S.) 211; 1 Dak. T. 297. 

-(in a statute). 1 Moo. C. C. 34, 38. 

- (what is, under United States constitu¬ 
tion). 9 Fed. Rep. 886, 896. 

-(what is not). 15 Bankr. Reg. 325 ; 1 

Ry. & M. 270. 

INFAMY.—Public disgrace; total 
loss of character, arising from conviction 
of an infamous crime. This does not now 
incapacitate from giving evidence, in 
England, or in most of the States. In a 
few, however, convicts are still incompe¬ 
tent to testify. 

INFANCY.—The status of being an 
infant ( q . r.) 

Infancy, (as a defence to action). Penn. (N. 
J.) 372; 13 Wend. (N. Y.) 576. 

INFANGENTHEF.— A privilege of lords 
of certain manors to judge any thief taken 
within their fee.— Anc. Inst . Eng . 

INFANT.—A person under the age of 
twenty-one years. Infants are subject to 
various disabilities imposed on them foi 
their protection. Thus, an infant cannot, 
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as ft rule, alien his lands, or make a deed 
or contract binding on him, and lie can¬ 
not make a valid will under a certain age. 
He may, however, contract for necessaries 
( q. v.) In America, the contracts of an 
infant not binding on him are voidable 
only, and therefore, capable of being rati¬ 
fied by him after attaining majority; but 
this is not so in England, the Infant Relief 
Act, 1S74, having made such contracts 
absolutely void.* So an infant under the 
age of seven years cannot be guilty of 
felony ; and between the ages of seven and 
fourteen he is presumed to be doli incapax 
(incapable of discerning between good and 
evil) until the contrary i9 shown. (4 Steph. 
Com. 24.) An infant of fourteen years, if 
a male, and of twelve years, if a female, 
may give the consent required (among 
other things) to make a valid marriage; 
but a promise to marry at a future time is 
not binding on an infant under twenty- 
one. 2 Id^ 244. 

$ 2. By the English Conveyancing Act, 1881, 
§ 41, where an infant is entitled to land in his 
own right in fee-simple, or for any leasehold 
interest at a rent, the land is to be deemed to be 
a settled estate within the Settled Estates Act, 
1877. [See Settled Estates.) By section 42 
of the same act, where land is held in trust for 
an infant under an instrument coming into 
operation after the 31st December, 1881, the 
trustees may enter into possession of it, cut tim¬ 
ber, erect, pull down, rebuild and repair houses, 
continue the working of mines and quarries, and 
generally deal with the land in a proper course 
of management, apply the income, or part of it, 
for the infant’s maintenance, and invest the sur¬ 
plus for his benefit. See Maintenance. 

\ 3. An infant may in some cases act in 
a representative capacity or in auter droit, 
in the same manner as a person sui juris. 
Thus, an infant may act as an agent or as an 
attorney under a power, and it seems that 
an infant may also exercise a power of 
appointment over personal estate, although 
not over real. In re D’Angibau, 15 Ch. D. 
at p. 246; Stokes on Powers of Attorney, 
10. See Executor; Grant, j? 8; Guardian, 
% 13 ; Trustee. 


$ 4. In English probate practice, an infant is 
a person under the age of seven years, as opposed 
to a minor, who is a person between the age of 
seven and twenty-one years. See Guardian, § 
13. See, also , Feoffment, § 1 ; Guardian ; 
Habeas Corpus; Necessaries; Settlement; 
Ward of Court. 

Infant, (contracts of). 3 Gr. (N. J.) 343; 
Penn. (N. J.) 866; South. (N. J.) 87, 100. 

- (should appear by guardian). 14 

Johns. (N. Y.) 417; 16 Wend. (N. Y.) 48. 

INTTANTIA.—In the civil law, the period 
of infancy between birth and the age of seven 
years.— Ualv. Lex. 

INFANTICIDE.—The killing of a 
child after it is born. The felonious de¬ 
struction of the foetus in utero is more 
properly called “ foeticide,” or “ criminal 
abortion.” 

§ 2. In every case in which an infant is 
found dead, and its death becomes the 
subject of judicial investigation, the great 
questions which present themselves for 
inquiry are: (1) What is the age of the 
child? (2) Was the child born alive? (3) 
If born alive, how long had it lived? (4) 
If born alive, by what means did it die ? 

$ 3. If it be proved that its death was 
owing to violence, it is then to be ascer¬ 
tained who the murderer of it is. If 
suspicion fall upon the mother, it is to be 
determined: (1) Whether she has been 
delivered of a child? and (2) whether the 
signs of a delivery correspond as to time, 
&c., with the appearances developed in 
the child ? 

§4. There are two ways in which a child 
may be born alive : (1) The cord may be 

pulsate, showing that it is alive, yet it may 
not respire; (2) It may be born and 
respire. 

\ 5. When a child is born alive, but has 
not yet respired, its condition is like that 
of the foetus in utero. It lives merely be¬ 
cause the foetal circulation is still going 
on. In this case none of the organs 
undergo any change. The case of a child 


* 1 Bl. Com. 463 et seq.; 2 Steph. Com. 303 ; ratification made after full age of any promise or 
Infants Relief Act, 1874. This act provides contract made during infancy, whether there 
that all contracts after the 7th August, 1874, shall or shall not be any new consideration for 
entered into by infants for the repayment of such promise or ratification after full age. As 
money lent or for goods supplied (other than to the construction of these somewhat incon- 
contracts tor necessaries), and all accounts stated sistent provisions, see Coxhead v. Mullis, 3 C. P. 
by infants, shall be absolutely void; and 2) D. 439; Northcote v. Doughty, 4 C. P. D. 385; 
no action shall be brought to charge any person Ditcham v. Worrall, 5 C. P. D. 410; Reg. v. 
upon any promise made after full age to pay any Wilson, 5 Q. B. D. 28. 
debt contracted during infancy, or upon any 
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who is born alive and respires J is tested by 
respiration. The proofs of this test are 
deduced from the changes which take 
place in the system as soon as respiration 
commences. See this subject fully dis¬ 
cussed in the following works: Beck 
Med. Jur. c. viii.; Tayl. Med. Jur. c. 
xxxviii. et seq .; and Guy Foren. Med. 118 
et seq. 

INFANTS’ MARRIAGE SETTLE¬ 
MENT ACT.— The Stat. 18 and 19 Viet. c. 
43, under which ah infant male (not under 
twenty years) or an infant female (not under 
seventeen years) may, with the sanction of the 
Court of Chancery, to be obtained on petition, 
make a valid and binding settlement of his or 
her property upon the occasion of his or her 
marriage. Except as regards estates tail and 
powers of appointment, such a settlement will 
hold good, even though the infant settlor should 
die tinder the age of twenty-one years.— Brown . 

INFEOFFMENT.— A Scotch term for the 
act or instrument of feoffment, or investiture, 
synonymous with sasine y the instrument of pos¬ 
session. 

Infer, (defined). 46 Conn. 385. 

INFERENCE.—A conclusion of fact 
drawn by a process of reasoning from one 
or more other facts sufficiently proved; 
also the process of drawing such conclu¬ 
sion. 

Inference, (in pleading, defined). 3 Harr. 
(N. J.) 354, 355. 

Inference of fact, (what is). 3 Whart. 
(Pa.) 149. 

INFERIOR COURTS,—#*? Court, 

§ 4 . 

Inferior courts, (defined). 3 Pet. (U. S.) 
193. 

- (United States Courts are not). 10 

Wheat. (U. S.) 192. 

- (jurisdiction of, presumed until con¬ 
trary is shown). 8 N. Y. 254. 

- (when judgments of disregarded). 8 

How. (U. S.) 586, 611. 

Inferior tradesmen, (in a declaration). 5 
Mod. 307. 

- (in a statute). 1 Com. 26; 1 Ld. 

Raym. 149. 

Inferior tribunals, (in a statute). 31 
Iowa 553. 

INFEUDATION. —The placing in pos¬ 
session of a freehold estate; also, the granting 
of tithes to mere laymen. 

INFICIATIO.—In the civil law, a denial 
of a fact claimed to exist by plaintiff, e. g . the 
indebtedness alleged. 


INFIDEL.—A disbeliever in Christian¬ 
ity and the truths of the Scriptures; a 
freethinker. Formerly infidels were in¬ 
competent to give testimony, hut in most 
jurisdictions this is no longer so. See 
Atheist. 

Infidel, (who is). Willes 541, 542. 

INFIDELIS.—In old English law, an infi¬ 
del or heathen. In the feudal law, one who 
violated fealty. 

INFIHT, or INSOCNA.—Violence com¬ 
mitted on a person by one inhabiting the same 
dwelling. 

Infinitum in jure reprobatur (9 Co. 
45): Infinity is reprehensible in law. 

Inflict, (does not necessarily imply direct 
violence). 101 Mass. 23. 

Influence, (in election act). 3 Yeates (Pa.) 
65. 

Influence, undue, (when deeds will be set 
aside on account of). 11 Wheat. (U. S.) 125. 

INFORMAL.—Deficient in legal form; 
in artificially drawn up. 

INFORMALITY.—Want of legal 
form. 

Informality, (in amendment act). 16 Serg. 
& R. (Pa.) 118; 2 Watts (Pa.) 312. 

- (in procedure act). 5 Binn. (Pa.) 54. 

INFORMATION.—An information is 
in the nature of a pleading. It is the step 
by which several civil and criminal pro¬ 
ceedings are commenced. See , also , infra 

m 

§ 1. Former English practice—Civil 
cases—Chancery.—Civil proceedings by 
information were formerly brought in England 
either in Chancery or in the Court of Exchequer, 
according to the nature of the remedy sought. 
When a suit in Chancery was instituted on 
behalf of the crown, or of persons partaking of 
its prerogative or under its particular protection 
(e. g. a charity), the matter of complaint was 
offered to the court by a document called an 
“information,” which was a statement of facts 
by the attorney-general or other proper officer 
(the informant) resembling a bill of complaint 
(q. v.) 7 except that it was not in the form of a 
petition. 

\ 2. Relator.—If the suit did not immedi¬ 
ately concern the rights of the crown, its officers 
depended on the relation of some person whose 
name was inserted in the information, and who 
was termed the “relator” ( q . v.) 

§ 3. Information and bill.—It sometimes 
happened that this person had an interest in the 
matter in dispute, of the injury to which inter¬ 
est he had a right to complain. In this case, his 
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personal c unplaiiit was incorporated with the 
information given to the court by tlie otlioer of 
the crown; under the old practice they formed 
together an information and bill, and were so 
termed. Mill. PL 22, 99 ; Dan. Oh. Pr. S. 

4 4. Ex officio,—When an information was 
tiled by the attorney-general upon his own au¬ 
thority. it was sometimes called an information 
“ex olHeio,” as opposed to an information at the 
relation of a private individual. Attorney-Gen¬ 
eral i. Coekerinouth Local Board, L. B. 18 Eq. 
176. 

2 5. Present English practice.—At the 
present day proceedings by information in the 
Chancery Division assume the form of an action 
by the attorney-general, either e.r officio or at the 
relation of some person or corporation. Rules 
of Court, i. 1 ; Attorney-General v. Shrewsbury 
Bridge Co., W. N. ilSSO) 23; Attorney-General 
v. Gas Light and Coke Co., 7 Cli. D. 217 ; Attor¬ 
ney-General v. Mayor of Brecon, 10 Id. 207; At- 
tornev-General r. Great Eastern Rail. Co., 11 Id. 
449. ’ 

1 6. English information.—There was 
also a proceeding called an “English informa¬ 
tion’- in the Exchequer Division, under the 
equitable jurisdiction of the Court of Excheq¬ 
uer, so called because it was in the nature of a 
bill of complaint in equity, which was formerly 
called an English bill. Crown Suits Act, 1865, 

6 et seq.; "see Bill of Complaint, £ 7 ; At¬ 
torney-General v. Hailing, 15 Mees. A W. 687 ; 
Corporation of London v. Attornev-General, 1 
H. L. Cas. 440. 

2 7. Exchequer.—The prerogative process 
of information was in the nature of a civil ac¬ 
tion at the suit of the crown, and was instituted 
for the purpose of obtaining satisfaction in dam¬ 
ages for some injury to crown possessions, or to 
recover money due to or goods claimed by the 
crown. The information was not founded on 
any writ, but merely on the intimation of the 
attorney-general, who “ gave the court to under¬ 
stand and be informed of” the matter in question. 
The party was then put to answer by plea, which 
the crown might traverse or demur to, Ac., and 
trial was had as in suits between subject and sub¬ 
ject. Informations were of three principal 
kinds: 

2 8. Intrusion.—An information of intru¬ 
sion was in the nature of an action of trespass 
quare clausum fregit , and was brought for any 
trespass committed on the lands of the crown. 
A similar information lies at the instance of the 
prosecuting officer of the State, in Massachusetts 
and Virginia. 

^ 2 9. Debt (in personam).— An informa¬ 
tion of debt (or information in personam ) was 
brought upon any contract for moneys due to the 
crown, (though process by extent was more usual 
in such cases,) or for any forfeiture due to the 
crown upon the breach of a penal statute, 
especially when the revenue was concerned. 

2 10. In rem. —An information in rem , or 
real information, lay where any goods were sup¬ 
posed to become the property of the crown as 
derelict, and no man appeared to claim them, or 
where goods were forfeited for non-payment of 
excise duties, &c. 3 Bh Com. 261; Chit. Prerog. 


332; Man. Excli. Pr. 142; Crown Suita Act, 
1865, 2 31 et seq. 

2 11. Devenerunt.—An information of 
devenerunt lay to recover goods belonging to the 
crown which “have coine into the hands” of a 
subject. It was in the nature of an action of 
detinue, and was either wholly or partly in rem . 
(Mail. Excli. Pr. 165. For an instance of an in¬ 
formation and protest in an Admiralty action, 
see The Parlement Beige, 4 P. D. p. 130.) 
Under the new practice it would seem that infor¬ 
mations of the kinds mentioned above (2 6 et seq.) 
should be assigned to the Queen’s Bench Divi¬ 
sion. See High Court of Justice. 

2 12. English criminal practice.—For 
penalties, <fec.—Criminal informations are 
of three kinds: Those brought partly at the 
suit of the crown and partly at that of a subject, 
to enforce a penalty or forfeiture under a penal 
statute. These are a sort of qui tarn actions, only 
carried on by a criminal instead of a civil pro¬ 
cess. 4 Bl. Com. 308 ; Stat. 31 Eliz. c. 5. See 
Action, 2 9. 

2 13. Queen’s Bench—Ex officio.— 
Informations brought in the Queen’s Bench 
Division in the name of the crown alone. These 
are of two kinds. Informations by the crown, 
filed ex officio by the attorney-general, are em¬ 
ployed in the case of crimes which peculiarly 
tend to disturb or endanger the government, or 
to molest or affront the queen in the regular dis¬ 
charge of her royal functions. 

$ 14. Ex relatione.—Informations hied by 
the master of the crown office upon the com¬ 
plaint or relation of a private subject, are appli¬ 
cable for the punishment of any gross and 
notorious misdemeanors, such as riots, batteries, 
libels, bribery, misconduct by magistrates, Ac. 
The defendant pleads or demurs to the informa¬ 
tion, and the trial and subsequent proceedings 
resemble those on an ordinary prosecution by 
indictment in the Queen’s Bench Division, 
except that the preliminary inquiry by a grand 
jury is absent. 4 Bl. Com. 308 ; Grady A Scot¬ 
land’s Crown Side Pr. passim; Archb. Cr. PI. 
112 et seq. See Pleading; Queen’s Bench; 
Quo Warranto ; Trial. 

2 15. Justices of the peace.—Proceed¬ 
ings before justices of the peace in matters of a 
criminal nature, are commenced by an informa¬ 
tion, which is a statement of the facts of the 
case made by the informant or prosecutor, some¬ 
times verbally, sometimes in writing, and either 
with or without an oath. In the latter case the 
information is said to be exhibited. Stone Just. 
75. See Complaint. 

2 16. In American practice— Fed¬ 
eral courts. —An information lies in cases 
of illegal exportation of goods (1 Gall. (U. 
S.) 3): or of smuggling (1 Mas. (U. S.) 
482); and in cases of misdemeanors and 
crimes not infamous; and a libel in the 
nature of an information lies to enforce 
forfeitures for violation of the customs and 
internal revenue laws. 

2 17.- State courts.— In many of 
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the States an information in the nature of a 
quo warranto {q.v.) lies to try title to office, 
or to restrain the usurpation of a corporate 
franchise; and in nearly all of them cer¬ 
tain misdemeanors, and lesser crimes, 
(generally of grades not punishable cap¬ 
itally or by confinement in the State 
prison,) may be prosecuted by informa¬ 
tion as a substitute for indictment. Also, 
actions for penalties given by statute, and 
actions by the attorney-general, both ex Offir 
do and on the relation of a private individ¬ 
ual, are frequently commenced by informa¬ 
tion, the practice being in many respects 
similar to the English practice in like cases. 
See sujpra; and consult the statutes of the 
several States for matters of detail. See 
Bill of Information; Quo Warranto. 

§ 18. “ Information ” is also frequently 
used in the law in its vernacular sense of 
communicated knowledge, and affidavits 
are frequently made, and pleadings and 
other documents verified, on '‘information 
and belief.” See Belief. 

I 19. In the French law.—The “act” 
(q. v.) containing the depositions of accusing wit¬ 
nesses in criminal cases. 

Information, (defined). 12 Conn. 452. 

- (in United States constitution). 3 

Dali. (U. S.) 490. 

Information and belief, (in an affidavit). 
6 Barn. & C. 240, 244; 4 Dowl. & Ry. 180, 181. 

Information, knowledge or, (in an an¬ 
swer). 3 Johns. (N. Y.) Ch. 297. 

INFORMATION IN THE 
NATURE OF A QUO WAR- 
RAN TO.— See Information, g 17; Quo 
Warranto. 

Information in the nature of a quo 
warranto, (who may file). 53 Mo. 97. 

INFORMATION OF INTRUSION. 

—See Information, § 8. 

INFORMATUS NON SUM.—I am 

not informed, or, I have no instructions.— See 
Non Sum Informatus. 

INFORMER. —A person who brings 
an action or takes some other proceeding 
for the recovery of a penalty of which the 
whole or part goes to him. 

\ 2. Common. —A common informer is 
a person who sues for a penalty which is 
given to any person who will sue for it, as 
opposed to a penalty which is only given 
to a person specially aggrieved by the act 


complained of. 3 Bl. Com. 161; Guard¬ 
ians of St. Leonard’s v. Franklin, 3 C. P. 
D. 377 ; Girdjestone v. Brighton Aquarium 
Co., 3 Ex. D. 137. See Action, § 9; Pen¬ 
alty. 

Informer, (who is). 1 Esp. 144. 

-(in 14 Stat. at L. 546). 12 Ct. of Cl. 

578, 593. 

INFORTIATUM. —The second or “mid 
die part ” of the three parts of the Pandects of 
Justinian. 

INFORTUNIUM, HOMICIDE PER. 

—Where a man doing a lawful act, without 
intention of hurt, unfortunately kills another. 
See Homicide, $ 3. 

INFRA.— Below; underneath; within. 
This word occurring by itself in a book 
refers the reader to a subsequent part of 
the book, likepos^. It is the opposite of 

i 

ante and supra (q. v.) 

INFRA uETATEM. —Within or under 
age; a minor. 

INFRA ANNOS NUBILES.—Under 
marriageable years; not yet of marriageable age, 

INFRA ANNUM LUCTUS.—Within 
the year of mourning. 

INFRA BRACHIA.—Within her arms. 
A term formerly applied to a husband de jure as 
well as de facto , i. e. after the marriage had been 
consummated, in which case only could she havo 
an appeal for his murder. See Appeal, $ 3. 

INFRA CIVITATEM. — Within the 

State. 

INFRA CORPUS COMITATUS.— 

Within the body of the couDty. 

INFRA DIGNITATEM CURI^I— 

Below the dignity of the court. A bill in equity 
is demurrable on the ground of the triviality of 
the matter in dispute, as being below the dignity 
of the court. See De Minimis Non Curat 
Lex. 

INFRA FUROREM.—During madness, 
while in a condition of insanity. 

INFRA HOSPITIUM.—Within the inn. 
When a traveler’s baggage comes infra hospit- 
ium y i. e. in the care and under the custody of 
the inn-keeper, the latter’s liability attaches. 

INFRA JURISDICTIONEM.—Within 
the jurisdiction. 

INFRA METAS.—Within the bounds or 
limits. Infra metas forestce y within the bounds of 
the forest. Infra metas hospitU, within the limits 
of the household. 
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INFRA REGNUM.—Within the realm. 

Infra sfx an nos, non assumpsit, (plea of). 
2 Hill YJ 59. 

INFRACTION.—Breach of a contract, 
or violation of a compact or law, is some¬ 
times so called. 

INFRINGEMENT.—When a person 
does an act which he has no right to do, 
and thereby interferes with the right of 
another person, he is said to infringe that 
right. Thus, when a person manufactures 
an article protected by a patent, or prints 
a book protected by copyright, or makes 
use of a trade mark without having the 
right to do so, he is said to infringe the 
patent, copyright, or trade mark. The 
remedy is an injunction to restrain future 
infringements, and recovery of the dam¬ 
ages caused or profits made by past in¬ 
fringements (2 Steph. Com. 32); but not 
both damages and profits; Neilson v. Betts, 
L. R. 5 H. L. 1. 

INFUG A RE.—To put to flight. Leg. 
Canuti c. 32. 

INFILL A.—A coif, or a cassock.— Jacob. 

INGE.—Meadow, or pasture.— Jacob. 

IN GEN 1UM.—(1) Artifice; trick; fraud; 
(2j an engine, machine, or device.— Spel Gloss . 

INGEN UITAS.-Liberty given to a 

servant by manumission. Leg. H. 1, c. 89. | 

INGEN UlTAS REGNI.—The common¬ 
alty of the British kingdom.— Cowell. 

INGEN U U S.—In the Roman law, a person 
who, immediately that he was born, was a free 
person. He was opposed to libertinus,or libertus, 
who having been bom a slave was afterwards 
manumitted or made free. It is not the same as 
the English law term generosus ) which denoted a 
person not merely free but of good family. 
There were no distinctions among ingenui; but 
among libertini there were (prior to Justinian’s 
abolition of the distinctions) three varieties, 
namely: Those of the highest rank, called 
Gives Romani; those of the second rank, called 
Latini Juniani; and those of the lowest rank 
called Uediticii. — Brown. 7 

INGRATITUDE.—In the Roman law, 
ingratitude was, and in the French law is, but 
in the English law is not,. a sufficient cause for 
revoking a donation or gift of property, or of 
liberty. 

INGRESS, EGRESS, and RE¬ 
GRESS. —Free entry into, going forth of, and 
returning from a place. 


INGRESSU.—An abolished writ of entry. 
It was also called praecipe quod reddat. — Cowell. 

INGRESSUS.—The relief which an heir 
at full age paid to the head lord for entering 
upon the fee, <fec.— Blount. 

INGROSSATOR MAGNI ROTULI. 

—Clerk of the pipe ; a former Exchequer officer. 

INGROSSING. —Writing the fair copy 
of a deed or instrument for the formal 
execution of it by the parties thereto. See 
Engrossing. 

Inhabitancy, (what is not). 1 Str. 51. 

-(what is conferred by). 5 Dowl. & 

Ry. 597. 

-(distinguished from “domicile”). 8 

Wend. (N. Y.) 134, 140. 

- (synonymous with “residence,” or 

“dwelling”). 10 East 516. 

INHABITANT. —A dweller or house¬ 
holder in any place. See Court Leet; 
Custom, \ 4; Domicile; Easement; Hun¬ 
dred ; Poor ; Recreation ; Residence. 

Inhabitant, (defined). 1 Dali. (U. S.) 152, 
153; 2 Id. 92; 12 Pet. (U. S.) 318; 2 Pet. (U. 
S.) Adm. 450; 4 Ala. 622, 630 ; 73 Ind. 484 ; 5 
Pick. (Mass.) 379; 3 Zab. (N. J.) 517, 527 ; 20 
Johns. (N. Y.) 211; 4 Wend. (N. Y.) 602, 603; 
10 Ves. 339; Love. Wills 260. 

-(who is). 1 Wheel. Am. C. L. 107; 

Amb. 422; 3 Atk. 577; 5 Dowl. & Ry, 595; 12 
East 338 ; 8 Mod. 50. 

- (in a statute). 27 Conn. 9; 32 Id. 53 ; 

6 Ind. 83; 37 Me. 369; 1 Bam. & C. 136; 12 
East 346; L. R. 9 C. P. 261. 

-(under attachment act). 1 Dali. (U. 

S.) 158, 480; 5 Mas. (U. S.) 35; 3 Yeates (Pa.) 
55 ; 4 Id. 241. 

-(in divorce act). 1 C. E, Gr. (N. J.) 

107. 

-(in school act.). 1 Dutch. (N. J.) 180. 

- (in State constitution). 122 Mass. 

594; 124 Id 132, 144. 

-(may comprehend alien). 7 Mass. 

Sup. 525. 

- (when corporation is). 5 Cranch (U. 

S. ) 61, 89; 3 Mas. (U. S.) 158; 28 Ga. 122; 12 
Cush. (Mass.) 60; 15 Serg. & R. (Pa.) 177. 

-(when corporation is not). 3 Conn. 

1.5, 24. 

-(distinguished from “resident”). 40 

Ill. 197; 2 Gray (Mass.) 484, 490; 5 Pick. 
(Mass.) 370'; 1 Bosw. (N. Y.) 683. 

-(as synonymous with “resident”). 3 

Conn. 24; 40 Ill. 197; 8 Wend. (N. Y.) 134,140. 
-(as synonymous with “occupier”). 3 

T. R. 523. 

Inhabitant of the parish, (in a statute). 
Com. 535. 

Inhabitant, taxable, (who is). 48 Barb. 
(N. Y.) 51. 

Inhabitants, (in a grant from congress). 6 
Ind. 83. 

(in a grant of lands). L. R. 7 Ch. D. 


735. 
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Inhabitants, (in a statute). 1 Dali. (U. S.) 
52, 59; 10 Wend. (N. Y.) 186; 12 R. 1.435; 
Cowp. 81; 12 East 358. 

-(means “legal voters”), 13 Otto (U. 

S.) 683. 

•—-- (synonymous with “burgesses”). 9 

Barn. & C. 424, 432. 

-- (when do not acquire a settlement). 2 

Conn. 20, 22. 

Inhabitants and parishioners, (election 
14 Yes. 24. 

nhabitants of a neighborhood, (in a 
grant). 10 Pick. (Mass.) 367. 

Inhabitants, resident, (in a statute, synony¬ 
mous with “taxable inhabitants”). 13 Johns. 
(N. Y.) 444. 

Inhabitants, to the poor, (in a devise). 
Amb. 422. 

INHABITED HOUSE DUTY.—A tax 

assessed in England on inhabited dwelling- 
houses, according to their annual value, (Stats. 
14 and 15 Yict. c. 36; 32 and 33 Yict. c. 14, $ 
11,) and is payable by the occupier, the landlord 
being deemed the occupier where the house is 
let to several persons. (Stat. 48 Geo. III. c. 55, 
schedule B.) Houses occupied solely for busi¬ 
ness purposes are exempt from duty, although a 
caretaker may dwell therein, and houses partially 
occupied for business purposes are to that extent 
exempt. Customs and Inland Revenue Act, 
1878, § 13. See Chapman v. Royal Bank of 
Scotland, 7 Q. B. D. 136 ; and title Lodger. 

Inhabiting or sojourning, (in Statute 35 
Geo. III.) 10 East 29. 

Inhabiting within a parish, (a ship reg¬ 
istered and laying at a port is not). 8 East 457. 

INHERENT POWER.— Ad author¬ 
ity possessed without its being derived 
from another. A right, ability, or faculty 
of doing a thing, without receiving that 
right, ability, or faculty from another.— 
Bouvier . 

INHERETRIX.—The old term for “ heir¬ 
ess.” Co. Litt. 13 a. 

Inherit, be disabled to, (in a statute). 1 
Str. 353. 

INHERITABLE.—That which is 
capable of inheriting, i. e. of taking land 
by descent (Co. Litt. 10a.) Thus, “ blood 
inheritable,” in the old books, means a 
capacity of inheriting by reason of con¬ 
sanguinity. (Id. 12a. See Blood.) “In¬ 
heritable” is applied to the person, “de¬ 
scendible ” to the estate or property. See 
Freehold. 


also, § 9, and Fee.) The term is not often 
used except in the expression “ estate of 
inheritance ” ( see Estate), and in the fol¬ 
lowing phrases: 

§ 2. “No man can institute a new kind 
of inheritance not allowed by the law.” 
Co. Litt. 13a. See Descent. 

§ 3. “ If a man buy divers fishes . . . 
and put them in his pond, and dyeth, in 
this case the heire shall have them, and 
not the executors, but they shall goe with 
the inheritance.” Id. 8a. 

\ 4. “ Inheritance ” — “ Heredita¬ 

ment.” —“Inheritance” is also used in 
the old books where “hereditament” is 
now commonly employed. Thus, Coke 
divides inheritance into corporeal and in¬ 
corporeal (Id. 47a), into real, personal 
and mixed (Id., lb), and into entire and 
several (Id. 164b). As to these divisions, 
see Hereditament. 

$5. Several inheritance.— The phrase 
“several inheritance,” however, seems to 
be used in three senses: (1) In the sense 
explained under Hereditament, \ 7; (2) 
in the'sense of a sole estate, as opposed to 
an estate of coparcenery or other joint 
estate. Thus, “if a partition be made be- 
tweene two coparceners of one and the 
selfesame land, that the one shall have the 
land from Easter untill Lammas to her 
and her heires, and the other shall have it 
from Lammas till Easter to her and her 
heires, or the one shall have it the first 
yeare, and the other the second yeare, 
altemis vicibus, &c., there it is one selfe¬ 
same land wherein two persons have sev- 
erall inheritance at severall times ” (Id. 
4a); (3) to denote an estate free from the 
incident of survivorship, as opposed to 
joint tenancy. Thus, “if lands be given 
to two men and to the heires of their two 
bodies begotten, in this case the donees 
have a joint estate for term of their two 
lives, and yet they have severall inherit¬ 
ances.” (Litt. \ 283.) As to the meaning 
of this, see Estate Tail, \ 4. 

Inheritance, (defined). 4 Vr. (N. J.) 



INHERITANCE. —That which de¬ 
scends to the heir of the owner on his 
death intestate. (Fee-simple “ is called in 
Latin feodum simplex , for feodum is the 
same that inheritance is,” Litt. \ 1; see , 


what is). 7 East 106. 
distinguished from “hereditament ). 


11 Mod. 103. 


(in a deed), 
(in a devise), 
(in a statute). 


12 Serg. & R- (Pa.) 271. 
Hoh, 2. 

36 Cal. 329, 332. 
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Inheritance, trustees of, (in a will). 1 
Bos. & 1\ N. R. 116. 

INHERITANCE ACT.— See Descent, 

Inheriting, (in a will). 67 Ill. 419. 

INHIBITION.— 

l 1. In English law.— A writ to forbid a 
judge's proceeding in a cause that lies before 
him. It issues out of a higher court to an in¬ 
ferior, and is similar to n prohibition (q. v.) 

$ 2. Land registry.—Under the English 
Land Transfer Act, 1375, regulating the registra¬ 
tion of land, an inhibition is an order or entry 
on the register, inhibiting or forbidding for a 
given time, or until further order, any dealing 
with lands or charges registered under the act. 
{i 57.1 It resembles an injunction. Charley’s 
Real P. Acts, 216. See Caution ; Restriction. 

; 3. In ecclesiastical law, an inhibition 
is (1 1 a writ forbidding a judge from further 
proceeding in a ease depending before him, as 
where an appeal is brought against a sentence 
pronounced bv him. (Phillim. Ecc. L. 1274.) In 
appeals to the Privy Council, the inhibition and 
monition for process (see Process) issue simul¬ 
taneously. (Maepli. P.C. Pr. 175.) (2) An order 
inhibiting or forbidding an incumbent to perform 
any service of the church or otherwise exercise 
the cure of souls for a certain period, or until lie 
obeys a certain monition or order. Public 
Worship Regulation Act, 1874, \ 13; Order in 
Council, 28th June, 1875, form 25. 

\ 4. Inhibition and citation.—Under the 
former practice of the Privy Council in admir¬ 
alty appeals, as soon as the petition of appeal 
had been lodged an inhibition and citation 
might be issued, prohibiting the court below, 
and the respondent, from proceeding in the 
cause pending the appeal, and citing the respond¬ 
ent to enter an appearance to the appeal. 
(Wms. & B. Adm. Pr. 314.) Relaxation of the 
inhibition was a kind of writ dissolving the 
inhibition in cases where the appeal had not 
been prosecuted with due diligence. {Id. 318.) 
Admiralty appeals now lie to the Court of Ap¬ 
peal, (Judicature Act, 1873, § 18; Judicature 
Act, 1875, § 4,) and this practice is therefore 
obsolete. 

\ 5. In the Scotch law, a process to 
restrain the sale of land in prejudice of a debt; 
also, a writ to prohibit credit being given to a 
man’s wife. 

INHOC, or INHOKB.—Any corner or 
part of a common field ploughed up and sowed 
with oats, &c., and sometimes fenced in with a 
dry hedge, when the rest of the field lies fallow. 
— Kevn. Gloa. 

Lniquum eet aliquem rei suae esse 
judicem. In propria causa nemo ju¬ 
dex sit (12 Co. 13): It is unjust for any one 
to be judge in his own case. No one should be 
a judge in his own cause. See Dimes v. G. J. C. 
Co., 3 F. L. Cm 759. 

lniquum est ing'enuis hominibus 
non esse liberam rerum suarum 


alienationem (Co. Litt. 233 a): It is unjust 
that freemen should not have the free disposal 
of their own property. 

INITIAL .—Latin: initium , a beginning. 

That which begins or stands at the be¬ 
ginning. The first letter of a man’s name. 
A person may bind himself by signing a 
written instrument with his initials , as 
effectually as by signing his name in full 
(1 Den. (N. Y.) 471.) An initial letter of 
a middle name is no part of the name, 
(4 Watts (Pa.) 329; 1 Hill (N. Y.) 102,) 
and the omission or misstatement of such 
name will be no ground of objection. (26 
Vt. 599; 8 Tex. 376; 14 Id. 402.)— Burrill. 

INITIALIA TESTIMONII —In former 
times, before examining a witness in chief, in 
Scotland, he was first examined as to his disposi¬ 
tion towards the parties, whether he bore ill- 
will to either of them, or had been prompted 
what to say, or had received any bribe. It is 
somewhat similar to our voir dire ( q . v.) 

Initials, (indorsed upon a bank check). 6 
Wend. (N. Y.) 443. 

- (of Christian name, when sufficient). 

6 Dowd. & Rv. 626. 

- (of middle name, in a deed). 14 Pet. 

(U. S.) 322. 

- (of non est inventus y upon a capias ). 1 

Nott. & M. (S. C.) 171. 

- (of witness to a will). 5 Johns. 

(N. Y.) 144. 

INITIATE, TENANT BY CUR¬ 
TESY.—The husband is so called, when 
a child is bdrn, capable of inheriting the 
land subject to his curtesy. See Consum¬ 
mation. 

INJUNCTION.— 

I 1. An order, judgment or writ, by 
which a party to an action is required to 
do, or refrain from doing, a particular 
thing. 

§ 2. Restrictive — Mandatory.— 
Injunctions are either restrictive (pre¬ 
ventive) or mandatory. Thus, an injunc 
tion restraining a defendant from causing 
nuisance, or disturbing an easement, or 
committing waste, or infringing a patent, 
is a restrictive injunction, while an injunc¬ 
tion ordering a defendant to take down or 
remove a wall or other obstruction, is a 
mandatory injunction, or mandatory 
order, or, more accurately, a mandamus. 
(Krehl v. Burrell, 7 Ch. D. 551; Beddoe v. 
Beddoe, 9 Id. 89; Coeta Rica v. Strousberg, 
11 Id. 323; Aslatt v. Corp. of Southamp- 
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ton, 16 Id. 143. As to the old English rule, 
Bee Dan. Ch, Pr. 1462; Haynes Eq. 259; 
Snell Eq. 451.) Mandatory injunctions 
are rare in American practice. 

\ 3. Provisional and temporary, — 
Injunctions are either interim , provisional 
(interlocutory or temporary) or perpetual. 
Provisional injunctions are such as are 
granted on interlocutory applications, and 
continue until a certain period, e. g. until 
the trial of the action. The object of an 
interlocutory injunction is to preserve the 
property in dispute with the least injury 
to all parties, until their rights can be 
finally determined. Perpetual injunctions 
are such as form part of the judgment or 
order made at the trial or hearing of the 
action, and, as their name denotes, are 
not restricted as to time. 

§ 4. Interim order.—Formerly, in cases 
of great urgency, an injunction might be ob¬ 
tained in England ex parte , but this is not now 
usually done, the practice in such cases being to 
grant what is °Mled an interim order or injunc¬ 
tion, by which the defendant is restrained until 
after a particular day named, liberty being given 
to the plaintiff to serve notice for an injunction 
for the day before the day so named. Dan. Ch. 
Pr. 1518 ; Hunt. Suit 140. 

\ 5. Where a person is sued at law 
under circumstances which give him a 
defence sustainable only in a court of 
equity, the Court of Chancery will give 
effect to this defence by granting an in¬ 
junction restraining the plaintiff from 
continuing his action. This mode of pro¬ 
ceeding was abolished in England by the 
Judicature Act, the provisions of that act 
relating to equitable defences having ren¬ 
dered it inapplicable. Jud, Act, 1873, § 24. 
See Equity, § 7. Also , Cairns' Act ; Copy¬ 
right ; Easement ; Infringement ; Man¬ 
damus ; Patent ; Restraining Order ; Spe¬ 
cific Performance ; Undertaking. 

Injunction, (province of). Sax. (N. J.) 
157. 

Injured party, (in crimes act). 17 Cal. 63. 

INJURIA—INJURY.— 

§ 1. In the technical sense of the word, 
an injury is where a right has been in¬ 
fringed. Hence, “injury" is opposed to 
“damage," because a right may be in¬ 
fringed without causing pecuniary loss 
(injuria absque damno ). Thus, “ the pollu¬ 
tion of a clear stream is to a riparian pro¬ 
prietor below both injury and damage, 


whilst the pollution of a stream already 
made foul and useless by other pollutions 
is an injury without damage, which would, 
however, at once become both injury and 
damage on the cessation of the other pol¬ 
lutions." Pennington v . Brinsop Hall 
Coal Company, 5 Ch. IX 772. See Damnum 
Absque Injuria. 

§ 2. Legal, and equitable.— Injuries 
are either legal or equitable. Legal in¬ 
juries, or those cognizable by the common 
law, are divided into breaches of contracts 
and torts. ( See those titles.) Equitable 
injuries, or those cognizable only by court 3 
of equity, include breaches of trust, equit¬ 
able waste, and certain kinds of fraud. 
Equitable injuries must be distinguished 
from equitable remedies; thus, specific 
performance and injunction are equitable 
remedies for legal injuries, while damages 
are the ordinary legal remedy. 

Injuria, (defined). 11 Wend. (N. Y.) 409. 

INJURIA ABSQUE DAMNO.— Stt 
Injuria, \ 1, 

Injuria illata judici, seu locum ten- 
enti regis videtur . ipsi regi illata 
maxime si fiat in exercentem officium 
(3 Inst. 1): An injury offered to a judge, or 
person representing tlie king, is considered as 
offered to the king himself, especially if it be 
done in the exercise of liis office. 

Injuria non excusat injuriam: One 

wrong does not justify another. Or to use a col¬ 
loquial expression, two wrongs will not make a 
right. See 6 El. & B. 47. 

Injuria non prsesumitur (Co. Litt. 
232 b): Injury is not presinned. 

Injuria propria non cadet in benefl- 
cium facientis : One’s own wrong shall not 
fall to the advantage of the doer of it. 

Injuries to property, (in the code). 59 
Barb. (N. Y.) 364. 

Injuriousdy affected, (in lands clauses 
act). L. R. 7 H. L. 243. 

- (in railway act). L. R. 2 H. L. 175, 

207. 

Injury, (what is), 17 Conn. 302; Willes 
581. 

-(to property, what is). 13 How. (N. 

Y ) Pr. 222. 

-(in crimes act). 5 Mich. 10, 22. 

in the code). 5 Robt. (N. Y.) 607. 
when willful). 3 Abb. (N. Y.) Pr. 

259. 

Injury to the property of another, 
(what is not). 5 Jones (N. C.) L. 362. 
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Injustum est, nisi totalege inspecta, 
d© una aliqua ©jus particula proposita 
judicai'© vel responder© (S Co. 117 b): It 
is unjust to decide or respond ns to any particular 
part of a law without examining the whole of 
the law. 

INLAG ARE. —To admit or restore an out¬ 
law to the benefit of the law ; to in-law, or render 
la w-wort h v.— Co well. 

INLAGARY, or INLAGATION. —A 

restitution of an outlaw to the protection and 
benefit of the law.— Cowell ; Bract 1, 3. tr. 2, c. 
14. 

INLAGH. —A person within the law’s pro¬ 
tection, contrary to utlagh , an outlaw.— Cowell. 

INLAND. —Demesne land; that which was 
let to tenants being denominated “outland” ( ut - 
land.) — Domesd. 

INLAND BILL OF EXCHANGE. 

— See Bill of Exchange, 2 9. 

Inland bill of exchange, (defined). 2 
Pet. (U. S.) 688 App.; Chit. Bills 11. 

-(what is). 5 Johns. (N. Y.) 375. 

Inland navigation, (does not include the 
great lakes), 24 How. (U. S.) 1. 

INLAND TRADE. — Trade wholly 
carried on at home, as distinguished from 
lt commerce ” ( q . r.) 

Inland waters, (what are). 10 Wall. 
(U. S.) 577. 

INL ANTAL — INLANTALE.— 

Demesne or inland, opposed to delantal, or land 
tenanted.— Cowell. 

INLEASED. —Insnared. Inst. 247. 

INLEGIARE. —To admit a person to the 
protection of the law, after undergoing a legal 
punishment for a delinquency. 

Inlet, (in a statute). 9 N. Y. 580. 

INMATE.—One who lodges or dwells 
in the same house with another, occupy¬ 
ing different rooms, but using the same 
door for passing in and out.— Cowell; 
Jacob; Webster. 

INN.—A public house, or tavern. A 
house where the traveler is furnished with 
everything he has occasion for while on 
his way. (Thomson v. Lacy, 3 Barn. & Aid. 
283.) A mere boarding or lodging-house 
is not an inn. See Boarding-house. 

Inn, (defined). 7 Ga. 306; 33 Cal. 557; 35 
Conn. 185; 9 B. Mon. (Ky.) 72 74; 4 Humph. 
(Tenn.) 179, 182. 


Inn, (distinguished from “ boarding-house”) 

2 E. D. Smith (N. Y.) 149. 

- (distinguished from u private board 

ing-house ”). 33 Cal. 583. 

-(what is). 2 Daly (N. Y.) 200. 

-(what is not). 2 Daly (N. Y.) 15; 1 

Hilt. (N. Y.) 195; 54 How. (N. Y.) Pr. 332; 6 
Wend. (N. Y.) 627; 4 Campb. 76; 12 Mod. 
254. 

- (synonymous with “ tavern ”). 3 Hill 

(N. Y.) 150. 

- (synonymous with “tavern” and 

“hotel ”). 54 Barb. (N. Y.) 316. 

Inn, common, (a hotel for transient guests is). 
4 Duer (N. Y.) 116. 

Inn or tavern, (a licensed grocery in New 
York city is). 2 City Hall Rec. 53. 

INNAMIUM. —A pledge. 

INNAVIGABLE. —In insurance law, 
not navigable. A vessel is said to be in¬ 
navigable when, by a peril of the sea, she 
ceases to be navigable, by irremediable 
misfortune. She is relatively innavigable 
when it will require almost as much time 
and expense to repair her as to build a 
new one. 3 Kent Com. 323 n. 

INNER HOUSE.—The name given to tha 
chambers in which the first and second divisions 
of the Court of Sessions in Scotland hold their 
sittings. See Outer House. 

Innholder, (synonymous with “tavern- 
keeper”). 3 Hill (N. Y.) 150. 

INNINGS.—Lands recovered from the sea; 
when rendered profitable they are termed gain- 
age lands.— Cowell. 

INNKEEPER.— 

2 1. A common innkeeper—including 
the keeper of every tavern or coffee-house 
in which lodging is provided—is bound to 
receive and entertain every traveler who 
presents himself for that purpose and is 
ready to pay his expenses, provided there 
be sufficient room in the inn, and no im¬ 
propriety of conduct in the traveler him¬ 
self. 

2 2. He is also responsible for the goods 
and chattels brought by any traveler to 
his inn, unless they are stolen from the 
traveler’s own person, or by his own ser¬ 
vant, or are lost by his own negligence. 
In England, by the Stat. 26 and 27 Viet, 
c. 41, no innkeeper is liable for the loss or 
injury of any goods (not being a horse or 
carriage) to a greater amount than £30, ex¬ 
cept they are stolen, lost or injured through 
the wilful act, default or neglect of himself 
or his servant, or unless they have been 
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deposited with him expressly for safe cus¬ 
tody. A copy of the act must be conspic¬ 
uously exhibited in the inn. (2 Steph. 
Com, 84.) Similar statutes exist in many 
of the States. See Bailment; Carkier; 
Carriers Act. 

§ 8. Innkeeper’s lien. —An innkeeper 
has a lien on his guest’s goods for payment 
of charges incurred by him, and he may 
sell them in satisfaction if they are left for 
the statutory period without the charges 
being paid, provided he advertises notice 
of the intended sale in the manner pro¬ 
vided bv the statute. See Lien. 

Innkeeper, (defined). 7 Am. Dec. 449 n.; 
Story Bailm. 464. 

-- (who is). 2 Daly (N. Y.) 200; 3 

Barn. & Aid. 285 ; 4 Campb. 77. 

- (who is not). 1 Morr. (Iowa) 184; 3 

Bush (Ky.) 681; 9 B. Mon. (Ky.) 72, 74; 118 
Mass. 275; 54 How. (N. Y.) Pr. 327, 329; 
Carth. 417 ; 1 Salk. 387. 

- (is not a trader under the bankrupt 

lawsy. 2 Chit. 651 ; 12 Mod. 255. 

- (synonymous with “tavern-keeper”). 

7 Ga. 306. ' 

- (liability of, for goods of guest). 53 

Me. 163; 9 Pick. (Mass.) 280; 14 Johns. (N. 
Y.) 175; 8 Wend. (N. Y.) 547; 21 Id. 282; 1 
Ilayw. (N. C.) 40; 1 McCord (8. C.) 509; 2 
Wheel. Am. C. L. 144; 8 Co. 32; 2 Dyer 158 b; 
5 T. E. 273. 

INNOCENCE, PRESUMP¬ 
TION OP. — A presumption in crimi¬ 
nal law, and which presumption is drawn 
by the common law in favor of accused 
persons. The government, in prosecuting, 
presumes the guilt, but the jury (as ex¬ 
pressing the common law) presume the 
innocence until the guilt is proved. The 
presumption may be shifted by statute, at 
least as regards offences of the smaller 
character, such as misdemeanors. 

INNOCENT CONVEYANCES, as 

opposed to tortious conveyances, are those 
which convey only that amount of estate 
which the conveying party has in him to 
grant, and subject to all such conditions 
and provisions as the estate is subject to 
in his hands. Generally, all conveyances 
at the present day are innocent. 

Innocent purchaser, (defined). 43 Miss. 

349. 

INNOMINATE CONTRACTS. 

—Literally are the unclassified ” contracts of 
Roman law. They are contracts whicn are 
neither f-e, verbis , Uteris ? nor consensu simply, 


but some mixture of or variation upon two or 
more of such contracts. They are principally the 
contracts of permutatio , de ceetimato y precariu 7 \ % 
and transactio. — Brown. 

INNONIA. —An inclosure.— Spel. Gloss. 

INNOTESCIMUS.— See Inspeximus. 

INNOVATION. —In the Scotch law, an 
exchange of one obligation for another, so as to 
make the second come in place of the first. 
The same as novation (q. v.)—Bell Bid. 

INNOXIARE.— To purge one of a fault 
and make him innocent. Leg. Ethelred. e. 10. 

INNS OF CHANCERY.— The buildings 
in London known as Clifford’s Inn, Clement’s 
Inn, New Inn, Staples’ Inn, and Barnard’s Inn. 
They were formerly a sort of collegiate houses, 
in which law students learnt the elements of law 
before being admitted into the inns of court i q. v .), 
but they have long ceased to occupy that posi¬ 
tion. 1 Steph. Com. 16 et seq. ; Fortesc. ch. xlix. 

INNS OF COURT. —Certain private un¬ 
incorporated associations in England, in the 
nature of collegiate houses, having the exclusive 
privilege of calling to the bar, i. e. conferring the 
rank or degree of barrister (q. r.) They are: 
The Inner Temple, the Middle Temple, Lin¬ 
coln’s Inn, and Gray’s Inn. They have a com¬ 
mon council of legal education for giving 
lectures and holding examinations. 1 Steph. 
Com. 19 et seq . See Bencher ; Inns of Chan¬ 
cery ; Moot. 

INNUENDO .—Latin: innuere, to nod to, 
hint, intimate. 

That part of an indictment in a criminal 
proceeding for libel, or of a pleading in an 
action for libel, or slander, which connects 
the alleged libel with its subject, or ex¬ 
plains the meaning of words which are 
not on the face of them libelous. Thus, 
if the libel complained of consisted of 
these words in a circular, “A. B. is a lit 
person to be a member of a certain soci¬ 
ety,” and it was proved that the person 
who sent round the circular was the secre¬ 
tary of a society for the protection of 
tradesmen against swindlers, and that 
when he wrote to warn his correspondents 
against any person, he said, “He is a fit 
person to be a member of our society,” it 
would be necessary in the declaration or 
statement of claim, after setting out the 
words "A. B. is a fit person to be a mem¬ 
ber of a certain society,” to add, “ meaning 
thereby 1 He is a swindler;’” these words 
form the innuendo. Shortt Copy, and L. 
515, 547; Craft r. Boite, 1 Wins. Saund. 
246b. 
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Inntfnuo. (defined). 1 Blatehf. (U. S.) 588 ; 
8 Ala. 100: Minor (Ala.) 98; 4 Conn. 17, 34; 
4 N. H. 110, 118; 3 Or. (N. J.) ‘249; ‘2 Harr. 
(N. J.) 15; 1 Pen. (N. Y.) 347; 10 Wend. 
(N. YA 17 ; Wright (Ohio) 121; 8 Wheel. Am. 
C. L. 124. 

-(\vhat is). 12 Conn. 290. 

- (Otfiee of). *2 Harr. A J. (Md.) 303; 

2 Hill (X. Y.l 507 ; 15 Wend. (N. Y.) 232; 11 
Berg. A R. (Pa.) 343; 1 Ld. Raym. 250; 1 
8amnl. 243 n. 

-(efieet of). 16 Wend. (N. Y.) 22. 

-(distinguished from “colloquium 7 ’). 4 

Am. Deo. 349 //.; 7 Johns. (N. Y.) 359. 

- (defect not supplied by). 2 Hill (N. 

Y.) 31S ; 5 Johns. (N. Y.) 430. * 

- ( words uncertain uot supplied by). 4 

Com. Dig. 083. 

- (in a declaration). 4 Co. 17; Cro. 

Jac. 120. 

- (in an information for libel). 2 Cowp. 

679. 

- (in an information for perjury). 2 

Salk. 513. 

INOFFICIOUS TESTAMENT — 

A will not in accordance with the testa¬ 
tor s natural a flection and moral duties. 
Wms. Ex. (7 edit.) 38. 

INOPS CONSILIL—Wanting advice; 
destitute of counsel. 

INORDINATUS. -An intestate. 

INPENY and OUTPENY. — Customary 
payments on alienation of tenants, &c .—SpeL 
(jrloSS , 

INQUEST . — Norman-French : enqucstc, 
from enquere, to inquire into. Britt. 3b. 

\ 1. Originally meant the same as inqui¬ 
sition (q. i\), (Littleton (g 368) also uses it 
in the sense of “jury”), but at the present 
day it is usually used to signify an inquiry 
held by a jury before a coroner, as to the 
death of a person who has been slain, or 
has died suddenly, or in prison, or under 
suspicious circumstances. It is held super 
visum corporis , i. e. after the jury have 
viewed the body of the deceased, and the 
evidence is given on oath. If the jury, by 
their verdict or inquisition, find a person 
guilty of murder or other homicide, such 
an inquisition is, in England, in all respects 
equivalent to an indictment (q.v.), (2Steph. 
Com. 637 ; 4 Id. 360; Archb. Cr. PI. 121); 
but such is not the case in America. See 
Coroner, \ 1. 

§ 2. The term “inquest” is also applied 
to a proceeding allowed in New York, by 
which, upon an issue of fact in an action 
at common law, a cause may be taken up 
out of its regular order, on motion of the 


plaintiff, and a trial had, in which no affirm 
utive defence is admitted. This proceed¬ 
ing is authorized where the defendant has 
failed to file an affidavit that he has a good 
defence upon the merits, and has also failed 
to verify his answer. (N. Y. Code Civ. Pro. 
? 980.) The defendant may appear, and 
object to the evidence offered by the plaint¬ 
iff, except to rulings of the court, and cross- 
examine the plaintiff’s witnesses; but he 
cannot introduce testimony on his own be* 
half, nor make out, even by cross-examina¬ 
tion, an affirmative defence. The name 
“inquest” is also given, though perhaps 
incorrectly, to a trial, upon the default of 
the defendant in failing to appear when 
the cause is called in its order for trial ; 
even where, a jury being held to be waived 
by the defendant's failing to appear, such 
trial is had before the court without a jury. 
But, in the strict meaning of the word, an 
“inquest” seems to imply the summoning 
and action of a jury.— Abbott. 

\ 3. A grand jury is also sometimes called 
the “grand inquest. 71 

Inquest, (defined). 6 How. (N. Y.) Pr. 119 

INQUEST OF OFFICE, or simply 
“office,” as it is termed in the old hooks, 
is a prerogative remedy for the benefit 
of the sovereign, which was formerly 
much in use. It is an inquiry made by a 
jury before a sheriff, coroner, escheator, 
or other government officer, or by commis¬ 
sioners specially appointed, concerning any 
matter that entitles the sovereign to the 
possession of lands or tenements, goods or 
chattels, e. g. by reason of an escheat, for¬ 
feiture, idiocy, &c. {See Inquisitio Post 
Mortem; Inquisition.) In England, these 
offices are of two sorts, either of entitling, 
or of instruction. 

\ 2. Office of entitling.—An office of 
entitling (which formerly issued out of Chan¬ 
cery,) is used where the crown does not become 
entitled to the property until after an office has 
been taken (Chit. Prerog. 246); thus, if the 
crown claims the land of an idiot, the person 
must first be found an idiot by office. (Id. 250; 
Staunf. 55.) Formerly in cases where the crown 
became entitled to the possession of land under 
such circumstances that a common person could 
not have obtained possession without making an 
entry on the land (as where a tenant committed 
a forfeiture giving the lord a right of re-entry), 
the crown could not obtain possession without an 
inquest of office. This, however, is no longer 
necessary. Stat. 22 and 23 Viet. c. zl, \ 25. 
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?, 3. Office of instruction. —The office 
4 >f instruction (which formerly issued out of the 
Exchequer ) is used in cases where an office is 
not necessary to entitle the crown, but merely 
for the better instruction of the officer before 
seizure, and to prevent hasty measures being 
adopted against the subject. Chit. Prerog. 247. 

§ 4. As to th & remedy of any person aggrieved 
by an office found, see Monstrans de Droit ; 
Traverse; and Crown Suits Act, 1865, \ 52. 
As to “ office ” in the United States, see 1 Cai. 
(N. Y.) 426; 7 Cranch (U. S.) 603; 2 Kent 
Com. 16, 23. 

INQUILINUS. —In the civil law, the hirer 
of a house in a city. 

Inquire, (in a statute). 8 Wend. (N. Y.) 83. 

Inquire, hear and determine, (in the 
commission of oyer and terminer). 1 Chit. Cr. 
L. 143, 144. 

Inquire into the merits of the cause, 
(in a statute). 1 Cow. (N. Y.) 85. 

INQUIRENDO. —An authority given to 
some official person to institute an inquiry con¬ 
cerning the crown’s interests. 

INQUIRY.— 

\ 1. In actions in the English High Court it 
frequently happens that certain facts subsidiary 
to the main question in issue can be conveniently 
ascertained out of court by a person appointed or 
directed to inquire into them. By the Judica¬ 
ture Acts general power is given to the court to 
refer any question in a cause to a referee for 
inquiry and report, (Jud. Act, 1873, # 56; Pules 
of Court, xxix.4; see Referee;) and this power 
is sometimes exercised by referring technical 
questions to architects, engineers, Ac. But in 
the cases where an inquiry is usually directed, 
the practice differs according as the action is in 
the Chancery or the Queen’s Bench Division. 

I 2. Inquiries in chancery actions.— 
In the Chancery Division an inquiry is usually 
directed in every action in which, after the court 
has pronounced an order, judgment or decree, it 
becomes necessary to ascertain in detail the facts 
of the case or the rights of persons interested. 
In such a case the order, decree, Ac., directs an 
inquiry on those points to be taken in chambers. 
Thus, in an action for the administration of the 
estate of an intestate, the administration order 
almost invariably directs inquiries as to the heir- 
at-law, next of kin, real and personal estate, 
debts, Ac., of the deceased; and in an action to 
restrain the continuance of an injury (e. g. the 
infringement of a patent), there is commonly an 
inquiry either as to the amount of damages sus¬ 
tained by the plaintiff, or as to the amount of 
profits made by the defendant in consequence of 
the acts complained of. The inquiries are taken 
before the chief clerk, who investigates the evi¬ 
dence adduced by the parties, and embodies the 
result in his certificate ( q . v.) 

§ 3. Inquiries in Queen’s Bench Divi¬ 
sion. —In the Queen’s Bench Division the pro¬ 
cedure by inquiry is used in cases where the 
plaintiff has obtained judgment by default 
against the defendant for an unliquidated claim 


(e. g.i or damages), so that it is necetsary to as¬ 
certain what is due to him ; if the amount is 
substantially a matter of calculation (as in an 
action for the arrears of an annuity), an inquiry 
as to the amount is directed to be taken by a 
master of the court (Day C. L. P. Acts 121) ; in 
other cases, a writ of inquiry ( q . v,) must issue. 
12 Smith Ac. 144. 

i 4. Inquiries in lunacy.— In lunacy 
practice an inquiry is the proceeding in which 
the unsoundness of mind of an alleged lunatic 
and his incapacity to manage bis affairs are in¬ 
vestigated by the evidence of witnesses and the 
personal inspection of the alleged lunatic. The 
inquiry, which resembles the trial of an action 
(see Trial), is held before a Master in Lunacy 
(with a jury if the alleged lunatic demands one), 
by virtue of the Lord Chancellor’s order for 
inquiry, which is now issued in each case of 
alleged lunacy in lieu of a special commission. 
But the Lord Chancellor may, under the Lunacy 
Regulation Act, 1862, \ 4, direct an issue whether 
the alleged lunatic is of unsound mind, Ac., to 
be tried in one of the superior courts of common 
law (now in the High Court) and the verdict of 
the jury has the same force as an inquisition. 
(Pope Lun. 44, 64.) A practice similar to 
this prevails in some of the American States. 
See De Lunatico Inquirendo ; Lunacy. See , 
also , Commission, l 8; Inquisition, \ 3 ; Trav¬ 
erse. 

\ 5. Board of trade. —There are many 
cases in which the English board of trade holds 
inquiries. Thus, when any persons have been 
killed or injured by any wrongful act, neglect or 
default in the management of a ship, the board 
of trade may institute an inquiry before a sheriff 
and jury, in which the board is plaintiff and the 
shipowners defendants. The board distributes 
the damages recovered by the inquiry in such 
manner (not exceeding £30 for each person 
killed or injured) as it thinks fit. Any person 
dissatisfied with the amount recovered by him 
may repay it and commence an action against 
the shipowner. See Limitation of Liability. 

INQUISITIO POST MORTEM.—This 
was an inquest of office ( q . v .) held upon the 
death of a tenant of the crown to inquire of 
what lands he died seised, who was liis lieii, and 
of what age, in order to entitle the crown to his 
marriage, wardship, livery, primer seisin, Ac. 
After the abolition of the feudal tenures, the 
inquisitiones post mortem were held to inquiie 
into cases of escheat, forfeiture, Ac., of crown 
lands, (Chit. Prerog. 247 ; 2 Bl. Com. 68,) but 
they have now fallen into disuse, principally 
owing to the abolition of forfeiture (g. v.) 

INQUISITION means (1) an inquiry 
by a jury, held before a sheriff, coroner, or 
board of commissioners; and (2) a formal 
document recording the result of the 
inquiry. 

I 2. The commonest instances of extra¬ 
judicial inquisitions at the present day 
are coroners’ inquests and inquisitions to 
assess the value of land taken by a rail- 
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Wi.y or other company under compulsory 
powers. These latter are held in England 
and some of the States before the sheriff 
(or in some eases the coroner) of the 
county in which the lands are situated, 
and in other States before commissioners 
appointed to assess damages to the owners 
of lands so taken. 

1 3. Inquisitions are also held in the 
course of judicial proceedings, e. g . under 
writs of elegit and extent ( q . v.) and in 
lunacy. In lunacy, ‘‘inquisition” some¬ 
times means the same as “inquiry” (q. v.), 
but more generally it denotes the formal 
statement and finding under the hands 
and seals of the presiding officer and jury 
(if there was one) before whom the in¬ 
quiry was held, giving the result of it, e. g . 
stating that the alleged lunatic is of un¬ 
sound mind, and, according to the English 
form, “not sufficient for the government 
of himself, his manors, messuages, lands, 
tenements, goods and chattels,” and the 
lunatic is then called a “lunatic by inqui¬ 
sition.” Elmer Pr. Lun. 20 ; Pope Lun. 66. 
See Inquest; Inquest of Office; Inqui- 
sitio Post Mortem ; Traverse. 

INQUISITOR. —Any officer, as a 
sheriff, coroner, &c. f having power to in¬ 
quire into certain matters. 

INROLMENT.— See Enrolment. 

Insane, (in statute of limitations). 34 Wis. 
117. 

INSANITY is not, strictly speaking, a 
legal term, but it is commonly used to 
denote that state of mind which prevents 
a person from knowing right from wrong, 
and, therefore, from being responsible for 
acts which in a sane person would be 
criminal. (Pope Lun. 6, 19, 356.) Insan¬ 
ity may be total, or partial (where it is 
confined to certain subjects), or inter¬ 
mittent (where the attacks are separated 
by lucid intervals), and the question of 
responsibility depends upon whether the 
act was done under the influence of in¬ 
sanity or not. Id. 15; Maudsley on 
Mental Disease, passim. 

2 2. The term is also sometimes used 
with reference to the question whether a 
person has the mental capacity for enter¬ 
ing into a contract, making a will, or the 
like. See Delusions ; Lunatic. 


\ 3. “ Insane person,” within the mean¬ 
ing of the English acts relating to the 
commissioners in lunacy, is a person who 
is either “a lunatic, an idiot, or a person 
of unsound mind, and a proper person to 
be taken charge of and detained under 
care and treatment” in a house, hospital, 
or other place for the reception of such 
persons. See 16 and 17 Viet. c. 96, 
schedules; Pope Lun. 19. See Commis¬ 
sioners in Lunacy; Lunatic. 

Insanity, (defined). 2 Del. Ch. 260; 2 
Park. (N. Y.) Cr. 215, 219. 

-(what is). 3 Atk. 173. 

-(the test of). 16 Barb. (N. Y.) 259. 

INSCRIPTIO.—In the civil law, a written 
accusation in which the accuser undertakes to 
suffer the punishment appropriate to the offence 
charged, if the accused is able to clear himself 
of the accusation.— Calv. Lex. ; God. 9,1, 10 ; Id . 
9, 2, 16 and 17. 

INSCRIPTIONES.— Written instrument a 
by which anything was granted.— Blount. 

INSENSIBLE. — A term used in 
pleading to signify unintelligible, and the 
rule relating to it is that if a pleading be 
insensible, owing to the omission of mate 
rial words, &c., it is bad. Steph. PI. 414. 

Insensible, (when a deed is). 14 East 574 

Insert, (in statute concerning arbitrations) 
17 Ves. 419. 

INSETENTA.—An inditch, or grave in a 
ditch. 

INSIDIATORES VIARTJM. — Way- 

layers ; highwaymen who lie in ambush. 

INSIGNIA. — Ensigns or arms ; dis¬ 
tinctive marks; characteristics. 

INSILIARIUS.—An evil counsellor.— 

Cowell. 

INSILIUM. — Evil advice or counsel.— 

Cowell. 

INSIMUL COMPUTASSENT.—They 

accounted together. A species of assumpsit so 
called, because one of the counts of the declara¬ 
tion alleged that the plaintiff and defendant had 
settled their accounts together, and that the de¬ 
fendant engaged to pay the plaintiff the balance, 
but had since neglected to do so. 

INSIMUL TENUIT.—A species of the 
abolished writ of formedon, brought against a 
stranger by a copartner on the ancestor's posses¬ 
sion. 

INSINUATION—In the civil law, regis¬ 
tration amongst the public records. Insinuation 
of a will was its first production and the pro¬ 
pounding it for probate. 
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INSOLVENT—INSOLVENCY.— 

§ 1. A person is said to be insolvent 
when he is unable to pay all his debts in 
full; insolvency is the condition of such 
a person. Generally it results in bank¬ 
ruptcy, liquidation, or composition pro¬ 
ceedings, or, if the person dies before they 
are taken, his estate may be administered, 
as an insolvent estate. 

\ 2. English insolvency acts. —Form¬ 
erly when none but traders were included in the 
bankruptcy law, occasional acts of parliament, 
called Acts of Insolvency, or Insolvent Acts, 
were frequently passed, “ whereby all persons 
whatsoever, who are either in too low a way of 
dealing to become bankrupts, or not being in a 
mercantile state of life are not included within 
the laws of bankruptcy, are discharged from all 
suits and imprisonments, upon delivering up all 
their estate and effects to their creditors upon 
oath, at the sessions or assizes” (2 Bl. Com. 
484.) Subsequently, various statutes were passed, 
providing for the discharge of persons impris¬ 
oned for debts, on their making a cessio bonorum 
for the benefit of their creditors, and b} r the act 
53 Geo III. c. 102, and subsequent acts, the 
principle was made into a system, administered 
by a court of record called the Court for the Be¬ 
lief of Insolvent Debtors. The first step was a 
petition by the prisoner for his discharge, or a 
petition by a creditor for the administration of 
the debtor’s property; in either case a vesting 
order was made, by which all the debtor’s prop¬ 
erty was vested in one or more assignees, ( see 
Assignee, \ 2,) and in due time the prisoner 
obtained his discharge. (Id. 488 n. (6). See 
Protection.) The Court for the Relief of In¬ 
solvent Debtors was abolished and its jurisdic¬ 
tion transferred to the Court of Bankruptcy 
by the Bankruptcy Act, 1861, which made non¬ 
traders subject to the bankruptcy law. (See 
Bankruptcy, § 10.) It seems that the estates 
of some insolvent debtors are still in process of 
being wound up. 32 and 33 Viet. c. 83 ; Second 
Report of Legal Dep. Comm. 76. 

I 3. American insolvency acts.— 
Each of the several States has its own sys¬ 
tem of insolvency laws, following more or 
less closely the English statutes, but differ¬ 
ing from them and from one another in 
matters of form and practice. Three times 
the operation of these laws has been sus¬ 
pended for a shorter or longer period by 
the enactment by congress, under the 
power conferred by the federal constitu¬ 
tion, of general bankrupt laws, viz., in 
1800, 1841 and 1867, but the latter act 
having been recently repealed, the various 
State insolvent laws are now in force. 

Insolvency, (defined). 2 Ind. 55, 57; 4 
Cush. (Mass.) 127; 3 Gray (Mass.) 594, 595; 4 
Hill (N. Y.) 652; 15 How. (N. Y.) Pr. 451 ; 15 
N. Y. 200. 


Insolvency, (what constitutes). 1 Abb. (TJ. S.) 
448; 2 Ben. (U. S.) 196; 3 Id. 153, 156; 7 
Blatchf. (U. S.) 262; 20 Conn. 61 ; 1 Gr. (N. J.) 
Ch. 173; 19 La. Ann. 199. 

-(when it becomes absolute). 4 Maas. 

620. 

-(what is not sufficient evidence of). 

19 Johns. (N. Y.) 322; 3 Wend. (N. Y.) 614; 
1 Nott & M. b (S. C.) 295. 

-(distinguished from “bankruptcy”). 

5 Taunt. 548. 

-- (synonymous with “bankruptcy”). 8 

Cranch (U. S.) 431. 

-(synonymous with “inabilitv to pay”). 

32 How. (N. Y.) Pr. 233; 4 Robt. (N. Y.) 
426. 


- (as applied to corporations). 3 Allen 

(Mass.) 114. 

-(in a statute). 13 Gratt. (Va.) 683. 

- (in bankruptev act). 3 Cranch (U. S.) 

91; 1 Dill. (U. S.) 194, 203; 1 Pet. (U. S.) 439; 
13 Wall. (U. S.) 47; 16 Id. 277, 599; 3 Dowl. 
& Ry. 218, 219. 

-(in currency act, \ 52, [13 Stat. 115]). 

2 Woods (U. S.) 23, 24. 

- (in duty act of 1790). 2 Wheat. (U. 

S.) 396, 424, 425. 

- (in United States revised statutes). 13 

Bankr. Reg. 283. 

- (in act of congress). 9 Mass. 431; 16 

Id. 55. 


Insolvency, contemplation of, (within 
the meaning of act of congress of 1841), 2 

Pittsb. (Pa.) 115. 

Insolvency, notice of, (in a statute). 1 
Campb. 492 n .; 1 Rose 362 n. 

Insolvent, (when a trader is). 15 Bankr. 
Reg. 168. • 

- (who is not). 9 Cal. 46. 

- (discharged from joint debts). II 

Johns. (N. Y.) 194. 

- (need not be a bankrupt). 1 Doug. 

92 n. 

- (in 33 Geo. III. c. 54, §10). 3 Sim. 


421. 

Insolvent circumstances, (what consti¬ 
tutes). 1 McClel. & Y. 499. 

- (in a statute). Wilberf. Stat. L. 122. 

Insolvent debtor, (in bankrupt act). 1 
Abb. (U. S.) 440; 3 Ben. (U. S.) 525. 

- (note made to secure his discharge 

void). 12 Johns. (N. Y.) 306. 

Insolvent laws, (as to impairing the obli¬ 
gation of contracts). 4 Wheat. (U. S.) 201, 209; 
6 Id. 131; 13 Mass. 4, 16; 2 Cow. (N. Y.) 626; 


3 Paige (N. Y.) 414. 
- (policy of). 


4 Ilalst. (N. J.) 352, 


)4. 

-(distinguished from “bankrupt laws”). 

Wheat. (U. S.) 194. 

-- (power of the State to pass). 9 Pet. 

J. S.) 330. „ t 0 . 

- (discharge under, of another fetate), 

Halst. (N. J.) 208; Penn. (N. J.) 807 ; South, 
vf. J.) 192, 466. 

T .rnn t trT?\-rrn rrTD A IMTU GlpfinpdV 33 Cal. 620. 


625. 

-(who is). 


4 Sawy. (U. S.) 158, 159. 


INSPECTATOR. —A prosecutor or adver¬ 
sary. 
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INSPECTION.— 

I 1. Inspection of documents.— 

When n party to an action, or other pro¬ 
ceeding in a court of record, has by his 
pleadings or otherwise admitted that he 
has in his possession any documents re¬ 
lating to the matters in question between 
the parties, any other party to the proceed¬ 
ing may give him notice to produce them 
for inspection. If lie fails to comply with 
the notice, the party requiring production 
may apply to the judge for an order for 
inspection. See Confidential Communi¬ 
cations ; Discovery ; Privilege ; Sealing 
Up. 

I 2. Inspection of property.—In Eng¬ 
land, the High Court mav make an order for the 
detention, preservation, or inspection of any 
property being the subject of an action, and for 
that purpose may authorize any person to enter 
on or into any land or building. See the Com¬ 
mon Law Procedure Act, 1854, $ 58 ; the Mer¬ 
chandise Marks Act, 1862, § 21; Lud. & Jenk. 
39. See, also , Trial; View. 

\ 3. As to the inspection of mines, see Bound¬ 
aries, § 4; Bounds. 

§ 4. Trial by inspection was formerly 
resorted to when, for the greater expedition of a 
cause, some point or issue, being either the prin¬ 
cipal question, or one arising collaterally out 
of it, and being evidently the object of sense, 
was decided by the judges of the court upon the 
evidence of their own senses. It is long since 
obsolete. 

Inspection laws, (State, not within the 
power granted to congress). 9 Wheat. (U. S.) 
203. 

INSPECTORS.— 

§ 1. Officers whose duty it is to examine 
the quality of certain articles of merchan¬ 
dise, food, weights and measures, &c. Also, 
officers of the customs. As to whose duties, 
see 1 Story U. S. Laws, passim. 

\ 2. In England, when the members of a 
partnership have been adjudicated bankrupt, 
although the separate creditors of each partner 
have no voice in the choice of a trustee under 
the joint adjudication, still they may apply to 
the court for the appointment of an inspector to 
protect their interests, e . g. by getting in the 
separate effects, inspecting books and papers re¬ 
lating to the separate estates, &c. Robs. Bankr. 
614. See Joint; Separate. 

INSPECTORSHIP DEEDS. — See Let¬ 
ter op License. 

INSPEXIMUS. —This is the name given 
in the < dd books to an exemplification of fetters- 
patent or other record, because it begins with a 
recital, in the name of the crown, that “We 
have inspected the enrollment of certain letters- 


patent,” and then seta it out verbatim. A constat 
was a somewhat similar kind of exemplification, 
beginning with the words “ Constat nobis,” but 
was only granted where the party made affidavit 
that the original was lost. An innolescimns or 
vidimus was a copy of a charter of feoffment or 
other instrument not of record granted by the 
crown. Page’s Case, 5 Co. 53 b. See Exempli¬ 
fication. 

INSTALLATION. —The ceremony of 
inducting or investing with any charge, 
office, or rank, as the placing a bishop 
into his see, a dean or prebendary into his 
stall or seat, a clergyman into his church, 
or a knight into his order. See Inaugura¬ 
tion ; Induction. 

INSTALMENT.— A portion of a debt. 
When a debt is divided into two or more 
parts, payable at different times, each part 
is called an “ instalment/’ and the debt is 
said to be payable by instalments. It is a 
frequent condition in bonds, warrants of 
attorney, &c. This word is also used in 
the old books in the sense of installation 
{q. v.) 

INSTANCE. —Solicitation of an urgent 
character. Thus, in English ecclesiastical law, 
a cause of instance is one instituted at the solici¬ 
tation of some party. 

INSTANCE COURT. —See High 
Court of Admiralty ; Prize Court. 

Instance court, (when courts of common 
law have concurrent jurisdiction with). 18 
Johns. (N. Y) 257. 

INSTANTER.— At once; immedi¬ 
ately. Thus, a trial instanter is had where 
a prisoner between attainder and execu¬ 
tion pleads that he is not the same who 
was attainted; and in certain other cases. 
(4 Steph. Com. (7 edit.) 468.) When a 
party is ordered to plead instanter he must 
plead the same day. See Forthwith. 

Instanter, (meaning of, in pleading). 6 
Com. Dig. 144; 1 Taunt. 342. 

-(in rule of court). 2 Cow. (N. Y.) 

601; 7 Id. 421; 19 Johns. (N. Y.) 270; 10 
Wend. (N. Y.) 617. 

Instantly died, (in a coroner's inquisition). 
8 Dowl. 157, 160. 

INSTAR DENTIUM.—Like teeth. See 

Indenture. 

INSTAURUM.—A stock of cattle. 

INSTIGATION.—The act of inciting 
another to do something, as to injure a 
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third person, to commit a crime, to com¬ 
mence a suit, or to prosecute a criminal. 

INSTIRPARE.—To plant or establish. 

INSTITOR.—In the civil law, a consignee 
or factor; one who superintends the business of 
a store or shop. 

INSTITORIAL. POWER.—The charge 
given to a clerk to manage a shop or store. 

INSTITUTE. —(1) A commentary, a 
treatise. (2) In Scotland, a person to whom 
an estate is first given by destination or 
limitation. (3) To commence a legal pro¬ 
ceeding. 

Instituted, (when prosecution is). 1 Binn. 
(Pa.) 608. 

INSTITUTES OF JUSTINIAN.— See 

Institutiones. 

INSTITUTES OF LORD COKE.— 

Four volumes by Lord Coke, published 
A. d. 1628. The first is an extensive com¬ 
ment upon a treatise on tenures, compiled 
by Littleton, a judge of the Common Pleas, 
temp. Edward IV. This comment is a 
ricli mine of valuable common law learn¬ 
ing, collected and heaped together from 
the ancient reports arid year books, but 
greatly defective in method. It is usually 
cited by the name of “ Co. Litt.,” or, as 
“ 1 Inst.’ 7 The second volume is a com¬ 
ment upon old acts of parliament, without 
systematic order; the third a more method¬ 
ical treatise of the pleas of the crown ; and 
the fourth an account of the several species 
of courts. These are cited as ‘‘2, 77 “3,” or 
“ 4 Inst./ 7 without any author's name. 1 
Bl. Com. 73. 

INSTITUTIO H^JREDIS.— In the 

Roman law, the appointment of the hxres 
in the will. It corresponds very nearly to 
the nomination of an executor in English 
law. Without such an appointment the 
will was void at law, but the praetor ( i . e. 
equity) would, under certain circum¬ 
stances, carry out the intentions of the 
testator.— Brown . 

INSTITUTION.— This word is used in 
tour senses: (1) Laws, rites, and cere¬ 
monies enjoined by authority, as perma¬ 
nent rules of conduct or of government; 
(2) putting a clerk into possession of a 
spiritual benefice, previous to which the 


oaths against simony and of allegiance 
and supremacy are to be taken. It is a 
conveyance or commitment of the cure 
of souls, by the bishop to the incumbent, 
whereby the benefice becomes filled (see 
Collation; Induction; Presentation): 
(3) a society for promoting any public ob¬ 
ject, as a charitable or benevolent institu¬ 
tion ; (4) in the civil law, the appointment 
of a debtor as heir, i. e . to carry on the 
legal existence, the persona of the testator 

Institution, (in tax act). 24 Ind. 391. 

- (in a statute). 29 Ohio St. 201. 

INSTITUTIONES.—It was the object of 
Justinian to comprise in his Code and Digest, or 
Pandects, a complete body of law. But these 
works were not adapted to the purposes of ele- 
mentarv instruction, and the writings of the 
ancient jurists were no longer allowed to have 
any authority, except so far as they had been 
incorporated in the Digest. (8m. Diet. Antiq.) 
It was, therefore, necessary to prepare an ele¬ 
mentary treatise, and the Institutes were pub¬ 
lished a month before the Pandects, a. d. 533, 
and designed as an elementary introduction to 
legal study (legnm cunabula.) The work was 
divided into four books, subdivided into titles. 
The Institutes are the elements of the Roman 
law, and were composed, at the command ot the 
Emperor Justinian, by Trebonian, Dorotheas, 
and Theophilus, who took them from the writ¬ 
ings of the ancient lawyers, and chiefly from 
those of Gaius, especially from his Institutes and 
his books called Aureorum, (i. e. of important 
matters.)— Wharton. 

Institutions of purely public charity, 
(in a statute). 36 Ohio St. 259. 

INSTRUCT.—(1) To convey informa¬ 
tion as a client to an attorney, or as an 
attornev to a counsel; to authorize one to 
appear as advocate; (2) to give a case in 
charge to the jury. 

Instruct apprentice, (in an indenture). 1 
Wheel. Am. C. L. 409. 

INSTRUCTION.—In French law, the 
means used and formality employed to prepare 
a case for trial.— Bouvier. 

INSTRUCTIONS. —Directions given 
by a principal to his agent; a client to his 
attorney; or a judge to the jury. See 
Charge, § 11; Instruct. 

INSTRUMENT.—A formal legal 
writing, e. g . a record, charter, deed, or 
written agreement. 

Instrument, (what is). 2 W* Bb 822. 

- (when implies a sealing). 2 Sauna. 

47 a. 
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Instrument, (in ft statute). 2 Car. & P. 235, 
236. 

Instrument for the payment of money, 
^in a statute^. 1 Miles (Pa.) 342. 

Instrument for the payment of money 
ontA", (in ihe eodeh 10 N. Y. Leg. Obs. 363; 

1 Dner 601. 

Instrument in writing, (defined). L, R. 
14 Eq. 402. 

-(in a statute). 18 Mo. 445. 

INSTRUMENT OF APPEAL.—The 

document by which an appeal is brought in an 
English matrimonial cause from the president 
of the Probate, Divorce, and Admiralty Division 
to the full court. It is analogous to a petition. 
Browne Div. 322. 

Instrument of gaming, (in vagrant act). 
L. R. 6 Q. B. 514. 

-(in penal statute). Wilberf. Stat. L. 

250. 

INSTRUMENT OF SASINE.— In the 

Scotch law, an instrument by which the delivery 
of “sasine” (i. e. seisin, or the feudal possession 
of land) is attested. The form of this instru¬ 
ment is given in schedule B to Stat. 8 and 9 
Viet. c. 35. It is subscribed by a notary in the 
presence of witnesses, and is executed in pur¬ 
suance of a “ precept of sasine,” whereby the 
“ granter of the deed ” desires “ any notary pub¬ 
lic to whom these presents may be presented ” to 
give sasine to the intended grantee or grantees. 
It must be entered and recorded in the registers 
of sasines.— Mozley & IE. 

Instrument of writing for the pay¬ 
ment of money, (in a statute). 2 Whart. 
(Pa.) 209. 

INSTRUMENT A.—Writings not under 
seal. 

INSUCKEN MULTURES.-yA quan¬ 
tity of corn paid by those who are thirled to a 
mill. See Thirlage. 

INSUFFICIENCY — INSUF¬ 
FICIENT. —When a person is required 
to make an answer or affidavit, and makes 
one which does not in form comply with 
the requirement, it is said to be insufficient. 
Affidavits of documents and answers in 
Chancery, and to interrogatories, are fre¬ 
quently insufficient by reason of their not 
containing a proper traverse (q. v.) In¬ 
sufficiency differs from incompleteness, 
for a party may make an affidavit of doc¬ 
uments which is in form sufficient and is 
nevertheless incomplete by the omission 
of documents which ought to have been 
included, and vice versa . Where an affi-' 
davit is insufficient the opposite party j 
may obtain an order requiring the depo¬ 
nent to make a further one. 1 


Insufficiency, (in answer, demurrer for). 
7 How. (N. Y.) Pr. 430. 

-(in the code). 13 N. Y. 83, 89. 

INSULA.—An island ; a house not con¬ 
nected with other houses, but separated by a 
surrounding space of ground.— Calv. Ler 

INSUPER.—Debiting or charging a person 
in an account in the Exchequer.— Blount. 

INSURABLE INTEREST.— A suffi¬ 
cient interest in a subject of insurance to 
entitle the person possessing it to obtain 
insurance. See Interest, \ 7. 

Insurable interest, (what constitutes). 1 
Pet. (U. S.) 159, 163; 3 Day (Conn.) 108, 113; 
31 Iowa 464; 7 Am. Rep. 160 ; 6 Mass. 216; 12 
Id. 115; 16 Wend. (N. Y.) 385; 17 Id. 359; 9 
Serg. & R. (Pa.) 103; 8 T. R. 20; 17 Ves. 253, 

-(who has). 62 N. Y. 54; 20 Am. Dec. 

511 n. 

-(in a vessel). 6 Cow. (N. Y.) 318; 1 

Hall (N. Y.) 325. 

-(necessary to be set out in declaration 

on insurance policy). 1 Hall (N. Y.) 102. 

INSURANCE.— 

\ 1. An agreement between two persons 
(the insurer and the insured) that in con¬ 
sideration of a comparatively small pay 
ment (called the “premium”) by the 
insured, the insurer will, on a certain 
event happening during a given time, pay 
to the insured either an agreed sum or the 
amount of the loss caused to the insured 
by the event. (See Interest, $ 7.) The 
amount of the premium is calculated with 
reference to the risk incurred by the in¬ 
surer. (See Risk.) The instrument by which 
the contract is entered into is called a 
“policy” ( q. v.) Insurance is a contract 
uberrimxfidei (q. v.) 

Contracts of insurance are of two kinds, 
viz., those which are, and those which are 
not, in the nature of contracts of indemnity. 
(Godsall v. Boldero, 9 East 72 ; 2 Sm. Lead. 
Cas. 260; Dalby v. India, &c., Ass. Co., 15 
Com. B. 365, and reporter’s note; 2 Sm. 
Lead. Cas. 271.) To the first class belong 
fire and marine (or maritime) insurances. 

I 2. Fir© insurance. —By a fire insur¬ 
ance the insurer, in consideration of a cer¬ 
tain premium, paid either in gross (i. e . 
once for all) or at stated intervals, under- 

! takes to indemnify the insured against 

} 

j damage to his property by fire during a 
limited portion of time. (Sm. Merc. L. 

: 411.) Fire insurances are sometimes di- 
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vided into “ common,” “ hazardous,” “ dou¬ 
ble hazardous,” and insurances of extra¬ 
ordinary risk,” according to the nature of 
the property insured and the purposes for 
which it is used. Ellis Ins. 11. 

I 3. Marine insurance is a contract of 
indemnity against certain perils or sea 
risks to which the ship, freight or cargo, 
and the interests connected therewith, may 
be exposed during a particular voyage, or 
a fixed period of time. (Maude & P. Mer. 
Sh. 330; Sm. Merc. L. 336.) It is not a per¬ 
fect indemnity, but only approximate. (See 
Aitchison v. Lohre, 4 App. Cas.755.) The 
insurer in marine insurances is usually 
either an underwriter (g. t>.) or an insur¬ 
ance company. As to the varieties of 
marine insurances, see Policy. 

I 4. Nature of indemnity. — Insur¬ 
ances of this class being contracts of in¬ 
demnity, the insured is only entitled to be 
paid once, and if he obtains payment of 
his loss from any other source, he is not 
entitled to claim against his insurer. 
Moreover, the insurer, upon paying the 
loss, is entitled to be put in the place of 
the insured ; therefore if the insured had 
a claim which he might have enforced in 
respect of the property ( e . g. against a 
person whose negligence or wrongful act 
caused the loss), the insurer will thence¬ 
forth be entitled to enforce that claim for 
his own benefit; or if, after the insurer 
paid the insured’s claim, the latter re¬ 
ceives compensation from other sources, 
the insurer is entitled to recover from the 
insured any sum which he may have re¬ 
ceived in excess of his actual loss. North 
British Co. v. London, L. & G. Co., 5 Ch. 
D. 569; Darrell v. Tibbetts, 5 Q. B. D. 560. 
See Subrogation. 

§5. Double insurance—Over-insur¬ 
ance. —Double insurance takes place 
when the same interest and the same risk 
are insured twice; a second insurance 
being often necessary where the precise 
value of the interest is not at first known. 
But if it appears, when the value of the 
interest becomes known, that there has 
been an over-insurance, that is to say, that 
the sum of the two or more insurances 
exceeds the interest of the insured, the 
excess cannot be recovered. (Maud & P. 
Mer. Sh. 346.) And if the same person 
insures the same property with two in¬ 


surers, and it turns out that there has been 
an over-insurance, then the insurers are 
entitled to make one another contribute 
ratably, so that they may all bear the 
loss in proportion to the amounts for 
which they have respectively insured the 
property, instead of the loss being thrown 
on one. 

\ 6. Other kinds of insurance. —In 

addition to fire and marine insurances 
there are several varieties of insurance 
belonging to the same class, whose names 
explain themselves, such as plate-glass 
and cattle insurance [see Cattle Insur¬ 
ance Societies) and insurance against 
damage by hail. 

To the second class belong life and acci¬ 
dent insurances. 

\ 7. Life Insurance.— Insurance upon 
a life is a contract by which the insurer, in 
consideration of a certain premium, either 
in a gross sum or by periodical payments, 
undertakes to pay to the person for whose 
benefit the insurance is made, a certain 
sum of money or annuity on the death of 
the person whose life is insured ; the latter 
is sometimes called the cestui que vie , or 
“the life.” If the insurance be for the 
whole life, the insurer undertakes to make 
the payment whenever the death happens; 
if otherwise, he undertakes to make it in 
case death should happen within a certain 
period, for which period the insurance is 
said to be made. The utility of this con¬ 
tract is obvious. A creditor is enabled 
thereby to secure his debt; an annuitant, 
the continuance of his income after the 
grantor’s decease,* a father a provision for 
his family, available in case of bis own 
death. (Sm. Merc. L. 403.) Policies may 
also form the subject of settlements and 
mortgages. 

I 8. An accident insurance is a con¬ 
tract to pay a fixed sum on death resulting 
from accident, either generally, or limited 
to accidents of a particular kind, e. g. rail¬ 
way accidents. Some policies also provide 
for payment of a fixed weekly sum during 
incapacity caused by an accidental injury. 
See Re-Insurance; Risk; Salvage; Suing 
and Laboring; Uberrimje Fidei; War¬ 
ranty. 

Insurance, (defined). 105 Mass. 160; S 
Johns. (N. Y.j Cas. 149« 
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Insurance, (against fire, covers what). 10 
Pet. (l\ 8.) 512. 

Insurance against fire, (in a lease). 3 
Campb. 134, 130. 

INSURANCE AGENT.— An ngent 
employed to effect insurance, either on 
behalf of the insurer or the insured. 
Agents of insurance companies are called 
“ general agents, 5 ' when clothed with the 
general oversight of the companies’ busi¬ 
ness in a State or large section of country, 
and "‘local agents,” when their functions 
are limited and confined to some particular 
locality. 

INSURANCE BROKER.—See 

Broker, l 2. 

INSURANCE COMPANY.— 

An association or incorporated company 
(stock or mutual) making it their busi¬ 
ness to enter into contracts of insurance. 
Mutual companies are those in which the 
persons insured form the company, i. e. 
each member contributes or engages to 
pay, whenever losses shall require, a sum, 
to a general fund, and losses sustained by 
any member are paid out of this fund. 
Stock companies are those in wdiich the 
members contribute a capital which is 
liable for losses of the insured, and the 
insured pay premiums which form the 
basis of dividends. Some companies com¬ 
bine both methods. 

Insurance, double, (defined). 12 Mass. 
218. 

- (what constitutes). 16 Wend. (N. Y.) 

396; 5 Serg. & R. (Pa.) 473. 

INSURANCE POLICY.— See Policy 

of Assurance. 

Insurance policy, (not divisible). 11 Johns. 
(N. Y.) 233. 

INSURED. —The person who obtains 
insurance on his property, or upon whose 
life an insurance is effected. 

Insured, (covenant to keep, in lease). 4 
Carapb. 73. 

-(in insurance policy). 12 Cush. (Mass.) 

541. 

Insure premises, (in a covenant). 5 Bara. 
& Aid. 1, 5. 

INSURER.—The underwriter, or in¬ 
surance company with whom a contract 
of insurance is made. 


Insurer, (not liable fbr owner's fraud). 1 
Hill (N. Y.) 29. 

INSURGENT.—One who is concerned 
in an insurrection * one who rises in armed 
resistance to the existing government. 

INSURRECTION.—A rebellion, or 
rising of citizens or subjects in resistance 
to their government. 

INTAKERS.—Receivers of stolen goods.— 

Spel Gloss. 

IN-TAKES.—Temporary in«losures made 
by customary tenants of a manor under a special 
custom authorizing them to inclose part of the 
waste until one or more crops have teen raised 
on it. Elt. Com. 277 

INTEGER.—W hole; untouched. 

Integral parts, (of a corporation). 7 Cow. 
(N. Y.) 526 ; 3 Watts (Pa.) 48 ; 3 East 213, 214; 
3 T. R. 199. 

Intemperance, (distinguished from “ drunk¬ 
enness”). 76 Ill. 211. 

Intended for public uses, (in a patent for 
lands). 1 Whart. (Pa.) 480. 

Intended to be forthwith recorded, 
(in a deed). 4 Wheel. Am. C. L. 9. 

Intended to be recorded, (in a deed). 2 
Rawle (Pa.) 18. 

Intended road, (in a lease). 5 Taunt. 548, 
549. 

INTENDENT,—A person who has the 
charge, direction, and management i of 
some office or department. 

INTENDMENT.—“ Intendment of the 
law,” in the old books, signifies a presump¬ 
tion, and “common intendment” signifies 
a rule of law, or prsesumptio juris et dejure. 
Co. Litt. 78 b. See Presumption. 

INTENT.—Intention (q. v.) 

Intent, (a material part of a crime). 2 Mass. 
131. 

-(distinguished from “motive”). 7 

Blatchf. (U. 8.) 277. 

- (synonymous with “purpose”). 9 

East 495. 

-(in a statute). 40 Md. 414. 

Intent and purpose, (in a will). 2 Dyer 
163 a. 

Intent to defraud, (conveyance of land 
with, void). 4 Wheat. (U. S.) 466. 

- (may be presumed). 18 Wend. (N. 

Y.) 375. 

Intent to sell, (in act respecting slaves). 
Penn. (N. J.) 413. 

httentio. —A count.— Bract. An inten¬ 
tion. 

Ihtentio dseda mdla (2 bills. 179): A 
hidden intention is bad. 
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intentio inservire debet legibus; non 
leges intentioni (Co. Litt. 314); Intention 
ought to be subservient to the laws; not the 
laws to the intention. 

Intentio mea imponit nomen operi 

meo (Hob. 123^: My intent gives a name to 
my act. 

INTENTION.— 

§ 1. Civil.—In civil or private law, the 
general rule is that a person is responsible 
for the consequences of his acts, whether 
he intended them or not. Hence if A. in 
defending himself against B. unintention¬ 
ally strikes C., he is liable to an action of 
battery by C. {See Battery.) In such 
actions, however, the question of intention 
is generally taken into consideration by 
the jury in assessing the damages. (See 
Damages, § 4.) As to actions of libel, see 
Apology. 

§ 2. Criminal.—In criminal law, inten¬ 
tion is an essential part of every crime or 
offence. See Delusions ; Duress; Fraud; 
Insanity; Lunacy; Malice; Negligence; 
Overt Act ; Remote ; Undue Influence. 

Intention, (defined). 6 Biss. (U. S.) 238. 

- (in an indictment). 2 Jones (N. C.) 

L. 414. 

- (in a will). 4 Kent Com. 534. 

- (of testator, from what ascertained). 

1 McCord (S. C.) Ch. 71. 

Intentional, (not synonymous with “ pre¬ 
meditated design ''). 12 Minn. 539; 13 Id. 134. 

Intentional act, (synonymous with “wilful 
act”). 1 Ashm. (Pa.) 299. 

INTENTIONE.—A writ that lay against 
him who entered into lands after the death of a 
tenant in dower, or for life, <&c., and held out to 
him in reversion or remainder.— F. N. B. 203. 

INTER.—Amongst; between. 

INTER ALIA.—Amongst other things. 

INTER ALIOS.— Between other parties. 
See Res Inter Alios Acta. 

INTER APICES JURIS.— Amongst the 
subtleties of the law. See Apex Juris. 

INTER CiETEROS.—Among others; in 
a general clause. A civil law term for clauses 
of disinheritance in a will. Inst. 2, 13, 1. 

INTER CANEM ET LTJPUM.— Be¬ 
tween the dog and the wolf; twilight; called 
also mock shadow, daylight's gate, and betwixt 
hawk and buzzard.— Cowell. 

INTER CONJUGKES.—Between husband 
and wife. 


INTER PARTES.—Between parties. An 
indenture is always formally described as made 
inter partes ; i. e. as made between such an one, 
of the one part , and such another, of the other 
part. 1 Steph. Com. 449. 

Inter partes, (instrument, defined). 7 Halst. 
(N. J.) 53; 10 Wend. (N. Y.) 91, 93; 1 Chit. 
PI. 4. 

INTER QUATUOR PARIETES.— 

Between four walls. 

INTER RUSTICOS.—Among the illit¬ 
erate, or unlearned. 

INTER SE, or SESE.—Between or among 
themselves. 

INTER VIRTJM ET UXOREM.—Be¬ 
tween husband and wife. 

INTER VIVOS.—Between living persons. 
Ordinary gifts ( donationes} are so called to dis¬ 
tinguish them from such as are made in con¬ 
templation of death ( mortis causd). See Dona¬ 
tio ; Gift. 

INTERCEDERE.—In the civil law, to 
become bound for another's debt. 

INTERCOMMONING-.—When the com¬ 
mons of two adjacent manors join, and the 
inhabitants of both have immemorially fed their 
cattle promiscuously on each other's common, 
this is called “ intercommoning.”— Termes de la 
Ley. See Common, $ 8. 

Intercourse, commercial, (in what con¬ 
sists). 1 Wheat. (U. S.) 266. 

INTERDICT—INTERDICTION.—An 

ecclesiastical censure prohibiting the administra¬ 
tion of divine ceremonies, either to particular 
persons or in particular places, or both. This 
severe censure has been long disused. Also, in 
Scotch law, an injunction.— Wharton. 

INTERDICTA.— In the Roman law, the 
injunctions of English law. They were of three 
varieties: (1) Prohibitory! , which forbade the 
doing of certain acts; (2) restitutorio, , which re¬ 
quired the restitution of property, and (3) ezhibi- 
toria , which required the production of some 
specific individual person or thing. In relation 
to the possession of property, they were either 
for the acquiring of the possession in the first 
instance ( adipiscendce possessionis causd), or tor 
the recovering of a possession which had been 
lost ( recuperandce possessionis causd), or for the 
protection or retention of an existing and con¬ 
tinuing possession (retinendce possessionis causd), 
there being two principal interdicts for such last- 
mentioned protection of the possession, viz., the 
uti possidetis for immovables, and the utrubi for 
movables.— Brown. 

INTERDICTION.—In the French law, a 
person over twenty-one years of age, if he U in 
an habitual state of imbecility or insanity, may 
be excluded the management of his goods, upon 
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the application of any ot the relatives, 'whom 
failing, upon the application ot the attorney- 
goneral yproeumtr dtt roil, to the court o I first 
instance, who will thereupon direct an inquiry 
before the council dc j\vnille. The interdiction 
mav 1 h? either absolute or limited ; in the case 
of a limited interdiction, the party is able to act 
with the approval of a conseil judiaaire. — Brown . 

INTERDICTION OF FIRE AND 
WATER.—Banishment bv an order that no 
mail should supply the person banished with 
fire or water, the two necessaries of life. 

INTERESSE TERMINI.—Interest 
of a term. The interest which a lessee 
under a lease at common law has before 
he enters or takes possession of the land 
demised. (Litt. 2 459; Co. Litt. 270a.) 
But a term limited to commence imme¬ 
diately by a bargain and sale or other con¬ 
veyance operating under the Statute of 
Uses, passes an estate without the neces¬ 
sity of entry. (Wins. Real Prop. 396.) An 
interesse termini is merely the right to an 
estate, and therefore can neither prevent 
nor be the subject of merger. See Hyde v . 
Warden, 3 Ex. D. 72; Co. Litt. 338 a. 

Interesse termini, (defined). 72 Mo. 542. 

INTEREST —Interest.in Latin. = (1) “Itcon¬ 
cerns(2) “it concerns beneficially,” “is of advan¬ 
tage.” (Dig. ii-11 fr. 14; x. 4 fr. 19 ) Hence, its primary 
meaning of “right.” The word acquired its second 
meaning {infra, \ 13.) thus: In Roman law, when a 
person brought an action against his debtor for non¬ 
payment of a earn of money he claimed, in addition 
to the debt, id quod interest credit or is sohitnm esse, i . e. 
the benefit which he lost by the non-payment (Dig 
six. 1 fr. 1>, and this was computed by calculating 
what profit he could have made by lending the 
money with a stipulation for the payment of a period¬ 
ical sum for the use of it [usurae, fccnus). Thue, the 
damages for the wrongful detention of money ( inter - 
(>t, interesse ) became equivalent to the agreed payment 
for a loan iusurxjcenus). The word “ interedt ” seema 
to have been introduced into England as a substitute 
for “ usury” ( q . v.> when that word had acquired its 
dyslogistic meaning. 

\ 1. In property.—In the most general 
sense of the word, a person is said to have 
an interest in a thing when he has rights, 
advantages, duties, liabilities, losses, or the 
like, connected with it, whether present or 
future, ascertained or potential; provided, 
that the connection, and in the case of 
potential rights and duties, the possibility, 
is not too remote. The question of remote¬ 
ness depends upon the purpose which the 
interest is to serve. 

2 2. Declarations against. —Interest 
also signifies, par excellence , an advanta¬ 
geous or beneficial interest. Thus, declar¬ 
ations by deceased persons against their 
own interest are receivable in evidence in 


proceedings between third persons, by 
exception to the general rule against 
hearsay evidence. Best Ev. 635. See 
Declaration, 2 5. 

Interests may be considered from the 
following aspects: 

2 3. Property.— Interest, as applied to 
property, is used in a wide sense to include 
estates (legal and equitable), charges, ease¬ 
ments, profits a prender , licenses, equities 
of redemption, and generally every right 
in respect of property which entitles, or 
may in future entitle, the holder to make 
use of it in some way, as opposed to bare 
powers, uses, authorities, possibilities, ex¬ 
pectations, rights of presentation, and the 
like. (Co. Litt. 265b; 5 Co. 19a; Yin. 
Abr. Interest; Rolle Abr. Graunt.) Hence, 
“interest” is used in conveyances, &c., to 
denote every beneficial right in the prop¬ 
erty conveyed. Interest “ extendeth to 
estates, rights and titles, that a man hath 
of, in, to, or out of lands ; for he is truly 
said to have an interest in them; and by 
the grant of totum interesse suum [all his 
interest] in such lands, as well reversions 
as possessions in fee-simple, shall passe.” 
Co. Litt. 345 b, 

2 4. In a narrower sense, interest is used 
as opposed to estate, and therefore de¬ 
notes rights in property not being estates, 
e. g. an interesse termini ( q . v.) (Co. Litt. 
345 b); the quasi- reversion of a lord which 
entitles him to the land on an escheat or 
forfeiture (Watk. Desc. 2); the interest 
which the lord of a manor has in copyhold 
land, between a surrender by the old ten¬ 
ant and the admittance of the new 
(Minton v. Kirwood, L. R. 1 Eq. 455); 
the interest of executors under a devise of 
land for the payment of debts (Co. Litt. 
42a); interests resembling estates but not 
recognized as such by the common law, 
e. g. executory interests in land ( see Exec¬ 
utory Interest) and interests in person¬ 
alty ; these interests in personalty so 
closely resemble estates that they are fre¬ 
quently called estates; and the terms 
“ absolute,” “ limited,” “ vested,” “ contin¬ 
gent,” “sole,” “joint,” &c., are applied to 
interests in the same senses in which they 
are applied to estates. See Estate ; Ten¬ 
ant. 

2 5. Interest is used by real property 
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lawyers in several technical senses: thus, 
at one time it may denote certain rights 
intimately connected with the soil of land, 
such as commons and other profits a pren- 
der, licenses for profits certain, &c., as op¬ 
posed to “ matters of easement and dis¬ 
charge/’ such as a right of way or a mere 
authority to enter upon land, (Potter v. 
North, Vent. 383; Godley v. Firth, Yelv. 
159; Weekly v. Wildman, 1 Ld. Raym. 
407; Web v. Paternoster, Palm. 71;) while 
in another sense interest is used to denote 
an exclusive right to land, namely, that 
arising from ownership, as opposed to 
rights in alieno solo , such as commons. 
Burt. Comp. § 1158 et seq . 

§ 6. Interest is also opposed to posses¬ 
sion, as when we say that an estate is 
vested in interest, meaning that the right 
has accrued, but that the possession is de¬ 
ferred ; thus a vested remainder is an estate 
vested in interest. See Estate, g 10. 

g 7. Insurable interest. —In the law 7 
of insurance, a person is considered to be 
interested in property or in the life of a 
person, when the destruction or injury of 
the property, or the death of the person, 
would expose him to pecuniary loss, (Hal¬ 
ford v. Kymer, 10 Barn. & C. 725; Reed v. 
Royal Exchange Ass. Co., Peake Add. Cas. 
70; 2 Sm. Lead. Cas. 290;) this is an “in¬ 
surable interest.” Thus, a creditor has an 
insurable interest in the life of his debtor, 
because if the debtor died his money 
might be lost; and a shipowner has 
an insurable interest in the goods on 
board his ship to the extent of his freight, 
because if the goods were lost the freight 
would not be paid; a fortiori of course the 
owner of the goods has an insurable inter¬ 
est in them. Maud & P. Mer. Sh. 332 et 
seq., 348 et seq. 

g 8. Short interest. —When a person 
insures for an amount exceeding the value 
of his interest (as where part only of an 
insured cargo is put on board) the excess 
is called “short interest,” and part of the 
premium proportionate to the excess is 
returnable by the underwriter. Id. 430; 
Sm. Merc. Law 398. See Risk. 

g 9. Suit. —It is a rule of equity that a 
person cannot maintain a suit or action 
unless he has an “ interest” in the subject 
of it, that is to say, unless he stands in a 
sufficiently close relation to it as to give 


, him a right which requires protection or 
3 has been infringed, and for the protection 
, or infringement of which he brings the 

- action; and “want of interest ” is a ground 

- of demurrer. (Mitf. PI. 154.) Thus, if a 

- testator bequeaths property in trust for his 
' daughters and their issue, and on their 
• death without issue, in trust for his next 
. of kin, during the daughters’ lives the 

. next of kin have only an expectation and 
not an interest, and cannot maintain an 
action for the administration of the estate. 
Clowes v. Hilliard, 4 Ch. D. 413. 

2 10. Probate.—So, in the law of pro¬ 
bate and administration, a person has an 
interest for the purpose of obtaining a 
grant of probate when he is the executor 
of the deceased, and for the purpose of 
obtaining a grant of letters of administra¬ 
tion when he is a relation, legatee, or 
creditor of the deceased. For the purpose 
of opposing a grant of probate or adminis¬ 
tration any person has an interest whose 
rights wil 1 or may be affected by the pro¬ 
posed grant. (Browne Prob. Pr. 15*3 et mp % 
265 et seq., 277.) When a person has such 
an interest as to entitle him to a grant in 
priority to another person, the former is 
said to have a superior, the latter an in¬ 
ferior, interest. Coote Prob. Pr. 192, 199. 

g 11. Interest suit. —An interest action for 
cause) in English law, is one in which the legal 
interest t)f a person in the estate of the deceased 
is disputed ; thus, where a person applying for a 
grant of probate or administration is stopped by 
a caveat, he issues a writ of summons against 
the caveator to have the question whether he is 
entitled to the grant determined. Browne Prob. 
Pr, 287; Rules of Court, i. 1; Forms, App. A. 
Part. ii. g v. 4, App. C. 17. 

g 12. In persons, or office. —One per¬ 
son may have an interest in another inde¬ 
pendently of the question of property. 
Thus, a husband has an interest in his 
wife (see Consortium), a guardian in his 
ward, a master in his servant, and so on. 

( See Right.) The interest which a guar¬ 
dian in socage has in his ward has been 
called an interest of honor, as opposed 
to an interest of profit. (Shaftsbury v. 
Shaftsbury, Gilb. Eq. 172.) Similarly the 
interest which an executor has in the 
property vested in him is sometimes called 
an interest of office. Wins. Ex. 244. See 
Estate; Estoppel; Possession; Possibil¬ 
ity; Right. 

g 13. On money. —Interest also signifies 
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a sum payable in respect of the use of 
another sum of money, called the “ prin¬ 
cipal/’ Interest is calculated at a rate 
proportionate to the amount of the prin- 
vipal and to the time during which the 
non-payment continues ; this rate is gen- 
?rally expressed as so much for every 
hundred dollars (“per centum”) during ft 
year (“per annum ”). “To them that lend 
money mv caveat is, that neither directly 
nor indirectly, by art or cunning inven¬ 
tion. thev take above ten in the hundred.” 

1 * 

(Co. Litt. 3b.) Thus, a contract to pay five 
per cent, per annum on $1,500 entitles the 
lender to $75 for every year, $6.25 for every 
month, and so on while the loan continues. 
Interest is considered as accruing from day 
to day (^Apportionment), although it is 
generally payable periodically. 

I 14. AgTeed interest—Interest as 
damages. — Interest is of two kinds, 
namely, that which is agreed to be paid 
on a loan, and that payable as damages 
for the non-payment of a debt or other 
sum of money on the proper day. (Cf. 
Dig. xix. 1, fr. 13, \ 20.) Formerly the 
common law only allowed interest by way 
of damages where the debt was secured by a 
bill of exchange, or where a promise to pay 
interest was implied from a usage of trade 
or the like. But, in England, by Stat. 3 and 
4 Will. IV. c. 42, interest is recoverable on 
all debts payable by virtue of any written 
instrument. If no time of payment is 
fixed, the creditor must give the debtor 
notice before he can become entitled to 
claim interest. In equity, interest seems 
to be allowed as damages in all cases where 
there has been a wrongful detention of 
money which ought to have been paid. 
(See Hyde v. Price, 1 C. P. Cooper 193, and 
reporter's note; Lowndes v. Collens, 17 
Vee. 27; Webster v. British Empire Ass. 
Co., 15 Ch. D. 169.) A judgment debt bears 
interest from the date on which the judg¬ 
ment is entered until it is paid. If a per¬ 
son contracted to pay $100 on the let 
January, 1877, with interest at five per 
cent, per annum in the meantime, and he 
failed to repay the $100 on the day, the 
same rate of interest would generally be 
adopted by a court or jury as the measure 
of damages for the delay in payment. If, 
however, the agreed rrfte were excessive 
and extraordinary, such as five per cent. 


per month, it would not be adopted, and 
only a reasonable rate would be allowed 
as damages. Cook v. Fowler, L. R. 7 H. 
L. 27; Gordillo v. Weguelin, 5 Ch. D. 287; 
Howard v. Harris, 1 Vern. 190. As to in¬ 
terest generally, see Chit. Cont. 595 et seq ; 
Leake 584; Wms. Pers. Prop. 139. See 
Penalty. 

I 15. Simple, and compound.—In¬ 
terest is also either simple or compound. 
Compound interest is where each periodi¬ 
cal amount of interest as it becomes pay¬ 
able is added to the principal, so that the 
next instalment of interest is calculated 
not only on the principal but also on the 
interest already accrued. A covenant to 
capitalize arrears of interest so as to make 
it bear interest is lawful. Clarkson v . Hen¬ 
derson, 14 Ch. D. 348. See Account, \ 12 ; 
Accumulation. 

1 16. Maritime interest.—In the case 
of loans made on the security of bottomry 
bonds, &c., the lender, in consideration of 
the risk incurred, has always been allowed 
to stipulate for an extraordinary rate of 
interest called “maritime interest,” as an 
exception from the laws against usury; 
and this still applies in foreign countries. 
Wms. & B. Adm. 48; Dig. xxii.2; 2 Steph. 
Cora. 93. See Bottomry ; Respondentia- 
Usury. 

Interest, (defined). 42 Conn. 528 ; 13 Mass. 
269; 11 Barb. ( N. Y.) 473; 5 Cow. (N. Y.) 587 ; 
11 Wend. (N. Y.) 298. 

- (rule of calculating, generally). 1 

Dali. (U. S.) 124. 

—:- (rule of calculating in cases of partial 

payments). 1 Halst. (N. J.) 408; 4 Hen. & M. 
(Va.) 431. 

- (as damages). 2 Minn. 350, 384. 

- (when allowed, generally). 4 Dali. 

(U. S.) 289 ; 13 Mass. 217 ; 4 Halst. (N. J.) 3, 6; 
6 Id. 47 ; Penn. (N. J.) 548 ; 5 Paige (N. Y.) 
543; 15 Wend. (N. Y.) 76; 20 Id. 51; 5 Rawle 
(Pa.) 258; 6 Wheel. Am. C. L. 211. 

-(when not allowed, generally). 7 Me. 

48; 17 Mass. 357 ; Coxe (N. J.) 176; 13 Wend. 
(N. Y.) 639; 2 Hen. & M. (Va.) 603 ; 15 East 
224. 

- (when allowed on legacy). 1 Sax. 

N. J.) 40; 2 Johns. (N. Y.) Ch. 628; 6 Paige 
N. Y.) 298; 12 Ves. 461; 15 Id. 3QL 

- (bequest of). 4 Watts (Pa.) 130; 6 

Id. 14. 

-(sale of, what is). 2 Taunt. 38. 46. 

-(of a fund, bequest of). 4 Vee. 51; 

19 Id. 416. 

-(what is not usurious). 8 Wheat. (U. 

S.) 354. 

- (when begins to run on arre&ss of 

taxes). 6 Cow. (N. Y.) 331. 

2s 
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Interest, (in a contract). 112 Mass. 244, 

246. 

- (in a deed). 8 How. (U. S.) 10 . 29; 

10 Pick. (Mass.) 376. 

-(in a statute). L. R. 4 H. L. 450. 

-(in railways clauses act). L. R. 2 H. 

L. 175. 

- (in statute against usury), 3 N. Y. 

344, 355. 

-(in a will). 7 Johns. (N. Y.) Ch. 258; 

2 Atk. 38; 1 Chit. Gen. Pr. 354. 

Interest, all my, (in a devise). 2 Doug. 

763. 

Interest, any whatsoever, (in a statute). 
2 Barn. & Ad. 341, 345. 

Interest, beneficial, (in a will). Amb. 
388. 

Interest, compound, (not allowed). 1 Johns. 
(N. Y.) Ch. 17.. 

-(not usurious). 5 Paige (N. Y.) 98. 

Interest, conventional, (what is). 2 Cal. 
568. 

Interest, equitable, (what is). 5 Pick. 
(Mass.) 281. 

- (as distinguished from “legal inter¬ 
est ”). 5T. R. 711. 

- (is insurable). 12 Wend. (N. Y.) 507. 

-(judgment is not a lien upon). 1 Johns. 

(N. Y.) Ch. 56; 2 Id. 312. 

Interest in land, (what is). 9 Johns. (N. 
Y.) 298. 

-(what is not). 4 Wheat. (U. S.) 513. 

- (included in the term “real estate”). 

9 Cow. (N. Y.) 81. 

-(devise of). 6 Binn. (Pa.) 97 ; 5 T. R. 

292; 8 Id. 502. 

- (when may be sold under execution). 

18 Johns. (N. Y.) 94; 1 Wend. (N. Y.) 502. 

- (when may not be sold under execu- 

;ion). 3 Paige (N. Y.) 219. 

- (in statute of frauds). 1 Cai. (N. Y.) 

16; 1 Cow. (N. Y.) 568 ; 2 Johns. (N. Y.) 421 n.; 

1 Id. 81; 7 Id. 205; 9 Id. 358; 10 Id. 109; 1 
Johns. (N. Y.) Ch. 131; 6 Wend. (N. Y.) 461; 
15 Id. 380; 4 Rawle (Pa.) 435; 14 Serg. & R. 
|Pa.) 193; 6 East 603, 611; 11 Id. 362. 

Interest in property, (in mechanics’ lien 
ict). 120 Mass. 346. 

Interest in real estate, (in statute of 
Vauds). 50 Barb. (N. Y.) 302. 

Interest in them, (in statute of frauds). 
Esp. 101 . 

Interest, lawful, (in a promissory note). 
Ry. & M. 381. 

Interest of stock, (what is passed by). 1 
Bkadd. 253, 258. 

INTEREST OR NO INTEREST. 

—A policy of insurance "interest or no 
interest,” is a wager policy and void. See 
Wager Policy. 

Interest or no interest, (in a policy of 
insurance). 1 Bouv. Inst. 479. 

Interest reipublicae ne maleflcia re- 
maueunt iropumta (Jenk. Cent. 31; Wing. 
140): It is thv* concern 'of the State that evil ; 
deeds \.U 30 topunished. I 


Interest reipublicae quod homines 
conserventur (Jenk. Cent. 30): It is the 
concern of the State that men be preserved. 

Interest reipublicae res judicatas 
non rescindi : It is the concern of the State 
that things adjudicated be not rescinded. 

Interest reipublicae suprema hom- 
inum testermenta rata haberi (Co. Liu. 
236 b): It is the concern of the State that last 
wills should be given effect to. 

Interest reipubliose ut carceres 6int 
in tuto : It is the concern of the State that 
prisons be in security. 

Interest reipublicae ut pax in regno 
conservetur, et qusecunque paci ad- 
versentur provide declinentur: It is 
the concern of the State that peace be preserved 
in the kingdom, and that whatever things are 
adverse to peace be prudently declined. 

Interest reipublicae ut quilibet re 
sua bene utatur: It is the concern of the 
State that every one uses his property properly. 

Interest reipublicae ut sit finis lit- 
ium (Co. Litt. 303): It is the concern of the 
State that there be an end of lawsuits. 

Interest reipublicae ut sit finis lit* 
ium, (applied). 57 Ala. 313. 

INTEREST SUIT.— See Interest, ? 11. 

INTEREST UPON INTEREST.— 

Compound interest ( q. v.) 

Interest, vested, (in landjt. 2 Ilalst. (N. 
J.) 180, 187. 

Interested, (in Code of Civil Procedure, 
2 399). 78 N. Y. 284. 

-(in a statute). 25 Wend. (N. Y.) 160. 

Interested witness, (who ia). South. (N. 
J.) 15. 

- (when objection of incompetency 

should be made). 14 Wend. (N. Y.) 593, 619. 

INTERFERENCE.—This word is 
used in patent law in a technical sense, 
under the provision of Revised Statutes, 

2 4904, prescribing proceedings whenever 
an application is made for a patent which, 
in the opinion of the commissioner, would 
interfere with any pending application, or 
with any unexpired patent. It is held 
that two patents interefere only when they 
claim, wholly or partially, the same inven¬ 
tion. That is vhat constitutes an inter¬ 
ference. (Gold, &c., Separating Co. v. 
United States Disintegrating Ore Co., 6 
Blatchf. (U. S.) 307; 3 Fish. (U. S.) Pat. 
Cas. 489.)— Abbott 
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INTERIM ORDER.— One made in 
the meantime, and until something is 
done. 

INTERLINEATION. — Writing be¬ 
tween the lines. The insertion of any 
matter in a written instrument after it is 
engrossed or executed. A deed may be 
avoided by interlineation, unless a memo- 
randum be made thereof at the time of 
the execution or attestation. If there be 
any interlineation or erasure in the jurat 
of an affidavit, that affidavit cannot, in | 
general, be read. 

Interlineation, (when avoids instrument). 
5 Halst. (N. J.) 2SS; 22 Wend. (N. Y.) 388. 

INTERLOCUTORY.— A proceeding 
in an action is said to be interlocutory 

when it is incidental to the principal ob- 

/ 

ject of the action, namely, the judgment. 
Thus, interlocutory applications in an ac¬ 
tion include all steps taken for the purpose 
of assisting either party in the prosecution 
of his case, whether before or after final 
judgment; or of protecting or otherwise 
dealing with the subject-matter of the ac¬ 
tion before the rights of the parties are 
finally determined; or of executing the 
judgment when obtained. Such are appli¬ 
cations for time to take a step (e. g. to 
deliver a pleading), for discovery, for an 
interim injunction, for the appointment of 
a receiver, for obtaining a garnishee order, 
<fcc. So, an order giving a plaintiff leave 
to sign judgment is interlocutory, because 
he must sign judgment before he can issue 
execution. (Sm. Ac. 83; Standard Dis¬ 
count Co. v. La Grange, 3 C. P. D. 67; 
Smith v. Cowell, 6 Q. B. D. 75.) The ques¬ 
tion whether an order or judgment is in¬ 
terlocutory is of importance with reference 
to the right of appeal and the time during 
which it may be appealed against. 

Interlocutory, (defined). 13 Abb. (N. Y.) 
Pr 307. ‘ 

INTERLOCUTORY COSTS.— Costs 
of motions, and other proceedings in the 
intermediate stages of the action, as dis¬ 
tinguished from final costs. 

Interlocutory costs, (what are not). 22 
How. (N. Y.) Pr. 60. 

INTERLOCUTORY DECREE.— 

See Decree, § 1. 


Interlocutory decree, (defined). 8 Wend. 
(N. Y.) 219, 224. 

-(what is). 6 How. (U. S.) 201; 2 

Munf. (Ya.) 42, 523. 

- (distinguished from “final decree”). 

14 Wend. (N. Y.) 539; 3 Bl. Com. 452. 

INTERLOCUTORY JUDGMENT. 

—See Judgment, \ 5. 

Interlocutory judgment, (what is). 75 
N. Y. 516. 

INTERLOCUTORY ORDER.—An 

order made during the progress of the suit 
upon some incidental matter arising out 
of the proceedings. “An order which de¬ 
cides not the cause, but only settles some 
intervening matter relating to it; as when 
an order is made on a motion in Chancery, 
for the plaintiff to have an injunction to 
quiet his possession till the hearing of the 
cause; this or any such order, not being 
final, is interlocutory.”— Termes de la Ley, 

Interlocutory order, (what is not). 1 
Del. Ch. 13, 19. 

INTERLOCUTORY SENTENCE.— 

In the civil law, a sentence upon some indirect 
question arising from the principal canse. Scc 
Definitive Sentence. 

INTERLOPER.—A person who inter¬ 
cepts the trade of others, without lawful 
authority so to do. 

Intermeddling, (defined). 41 Barb. (N. Y.) 
337. 

Intermediate toll, (in a statute). 29 Ohio 
St. 552. 

Internal commerce, (in United States con¬ 
stitution). 3 Cow. (N. Y.) 748. 

Internal improvements, (what are). 4 
Otto (U. S.) 310. 

INTERNATIONAL COPYRIGHT 

—See Copyright, \ 5. 

INTERNATIONAL LAW is of two 

kinds, public and private. 

§ 1. Public international law is the 
body of rules which control the conduct 
of independent States in their relations 
with each other. It is, therefore, altogether 
different in its nature from law in the 
narrower sense of the word, namely, law 
capable of judicial enforcement, for that 
implies a force superior to both the liti¬ 
gants or disputants; and as independent 
States have po recognized common supe¬ 
rior, the rules by which their conduct k 
governed are incapable of enforcement 
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except by war. Man. Int. Law 5; Aust. 
Jur. 89. 

I 2. Natural and positive.— With 
reference to its sources, public inter¬ 
national law is sometimes divided into 
natural and positive, the natural consist¬ 
ing of those rules which are (or are sup¬ 
posed to be) derived from the law of 
nature, and the positive consisting of 
rules based on usage or custom (custom¬ 
ary international law), and on agreement 
(conventional international law). Man. 
Int. Law 66-89. Blockade ; Confisca¬ 
tion; Contraband; Embargo; Municipal; 
Postliminium; Pre-emption; Privateers; 
Prize Courts; Reprisals; Retorsion; 
Search ; Territorial. 

\ 3. Private international law is that 
branch of municipal law which deter¬ 
mines before the courts of what nation a 
particular action or suit should be brought, 
and by the law of what nation it should 
be determined; in other words, it regulates 
private rights as dependent on a diversity 
of municipal laws and jurisdictions appli¬ 
cable to the persons, facts, or things in 
dispute, and the subject of it is hence 
sometimes called “The conflict of laws.” 
(Westl. Pr. Int. Law 1 et seq .; 5 Sav. Syst. 
3, passim; Story Confl. L.) Thus, questions 
whether a given person owes allegiance to 
a particular State where he is domiciled, 
whether his status, property, rights and 
duties are governed by the lex situs, the lex 
loci , the lex fori , or the lex domicilii, are 
questions with which private international 
law has to deal. 

INTERNUNCIO, or INTERNUN- 
CIUS.—A messenger between two parties; 
also, the pope's representative in other coun¬ 
tries. 

INTERPELLATION.—A citation or 
summons. 

INTERPLEADER.— 

I 1. When a person is in possession of 
property in which he claims no interest, 
but to which two or more other persons 
lay claim, and he, not knowing to whom he 
may safely give it up, is sued by one or 
both, he can compel them to interplead, 
t. e. to take proceedings between them¬ 
selves to determine who is entitled to it. 
Thus, where a seller of goods attempts to 
stop them in transitu, and the buyer or his 


assignees contend that he has no right to 
do so, the wharfinger in whose hands the 
goods are is liable to an action bv each for 
their delivery. Before the English Inter¬ 
pleader Act (1 Will. IV. c. 58), wh ich has 
been substantially adopted or re-enacted in 
many of the States, he must either have de¬ 
fended both actions, or filed a bill in equity 
(called a “bill of interpleader”) to compel 
them to interplead (Snell Eq. 478), but 
under that act as soon as either of them 
commences an action against him he may 
apply to the court, or a judge, and if there 
is really a question between the claimants, 
an order will be made directing it to be 
tried either by substituting the second 
claimant as defendant to the action in lieu 
of the stakeholder, or by a feigned issue, 
or by a special case. In some cases the 
question may be disposed of summarily. 

$ 2. Sheriffs.—The English Interpleader 
Act also contains provisions for the relief of 
sheriffs against conflicting claims to goods taken 
in execution. (Sm. Ac. (12 edit.) 167 ; Broom 
Com. L. 238 ; Day C. L. P. Acts 353 ; Chit. Gen. 
Pr. 1391; Coe Pr. 152.) As to the County Court 
practice of interpleader for the relief of the high 
bailiff, see Poll. C. C. Pr. 206 et seq. See Col¬ 
lusion, \ 2. 

Interpleader, bill of, (defined). 1 Cow. 
(N. Y.) 703. 

-(what is). 2 Paige (N. Y.) 199. 

- (object of). 2 Paige (N. Y.) 209. 

INTERPOLATE.—To insert words in 
a complete document. 

INTERPOLATION. —The act of in¬ 
terpolating; the words interpolated. 

Interpretaro et concordare leges 
legibus est optimus interpretandi 
modus (8 Co. 169) : To interpret and to 
reconcile the laws to laws is the best mode of 
interpretation. 

Interpretatio fienda est ut res magis 
valeat quam pereat (Jenk. Cent. 198): 
Such an interpretation is to be adopted, that the 
thing may rather stand than fall. 

Interpretatio talis in ambiguis sem¬ 
per fienda est, ut evitetur inconveni¬ 
ens et abeurdum (4 Inst. 328); In doubtr 
ful matters, such an interpretation is to be made 
that inconvenience and absurdity may be avoided. 

INTERPRETATION.— 

\ 1. Defined.—The ascertaining and 
declaring the true meaning of the words 
and conduct of men, or. as Liebei puts it, 
of signs used to convey ideas. (Leg. & 
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Pol. Hormon.) The word is used inter¬ 
changeably with “ construction ” (q> t;.), 
but there would seem to be this distinction, 
that “ interpretation ” is the ascertainment 
of what the writer intended, while “ con¬ 
struction ” includes also the settlement of 
the legal force and effect of the writing. 
Parsons, in his work on contracts, says, 
that interpretation properly precedes con¬ 
struction. but does not go beyond the 
written text. (Vol. 2 p. 491 n. (a.)) The 
following rules of interpretation are gen¬ 
erally recognized. 

l 2. Wills.—(1) A testator is always 
presumed to use words according to their 
strict and primary acceptation, until from 
the context of the will it appears that he 
has used them in a different sense. (2) 
Where there is nothing in the context of 
a will showing that the testator has used 
words in other than their strict and pri¬ 
mary acceptation, and his words when so 
interpreted are sensible with reference to 
extrinsic circumstances, then the words 
are to be interpreted in their strict and 
primary sense and in no other, notwith¬ 
standing the strongest presumption to the 
contrary. (3) But where the testator’s 
words when so interpreted are insensible 
with reference to extrinsic circumstances, 
then the extrinsic circumstances may be 
looked into for the purpose of arriving at 
some secondary or popular sense which 
shall be sensible with reference to these 
circumstances. (4) Where the written 
characters of the will are difficult to de¬ 
cipher, or the words of the will are in an 
unknown or unusual language, the evi¬ 
dence of persons experienced in decipher¬ 
ing written characters, or acquainted with 
the language, is admissible for the pur¬ 
pose of informing the court or judge. (5) 
Extrinsic evidence is also admissible for 
the purpose of identifying the object of the 
testator’s bounty (whether devisee or 
legatee), and for the purpose also of iden¬ 
tifying the subject of disposition. (6) 
Where the words of a will remain unintel¬ 
ligible after the application of the five 
preceding rules, the will is void for un¬ 
certainty. 

I 3. Other writings.-- With reference 
to other instruments. The principal rules 
regarding the interpretation of these are 
the following: (1) The agreement shall 


have a reasonable construction according 
to the intent of the parties; (2) the con¬ 
struction shall be liberal and favorable, 
ut res magis valeat quarti jpereat; (3) the 
popular meaning of the word is to be 
adopted until proof of a preciser technical 
or acquired meaning; (4) every word is 
to be regarded in the light of its context, 
ex antecedentibus et consequentibus optima fit 
interpretatio; (5) an erroneous particular- 
ization does not affect a precedent gener¬ 
ality that is true ( falsa demonstratio non 
nocet f cum de corpore constat) ; and vice versa , 
a subsequent generality shall he confined 
by the precedent particularization (this is 
called the construction ejusdem generis) * 
(6) custom shall control a contract, unless 
the contract exclude the custom; (7) the 
words of a deed are to be construed most 
strongly against the grantor (verba car- 
tar um fortius accipiuntur contra profer¬ 
entem) ; but this rule is only to be relied 
upon when other rules of construction fail 
(Lindus v. Melrose, 3 H. & N. 177); (8) 
every contract binds the executor or ad¬ 
ministrator of the party, although he be 
not named, but to bind the heir he must 
be particularly mentioned; (9) parol evi¬ 
dence may, in certain cases, be admitted 
in connection with written agreements; 

(10) in interpreting statutes, the ratio legis 
is not to be considered, if the words of the 
statute in themselves are clear, and these 
words (beinr clear) are neither to be ex¬ 
tended bevond nor restricted within their 
simple extent., hut if the words are not in 
themselves clear, then the ratio legis may 
(among other things) be considered, and 

(11) in interpreting decided cases, the ratio 
decidendi is to be gathered, and when once 
gathered it is the only permanently valua¬ 
ble part of the decision. 

INTERPRBTATICfN clause.— 

A section of a statute which defines the 
meaning of certain words occurring fre¬ 
quently in the other sections. 

INTERPRETERS. — Persons sworn 
at a trial to interpret the evidence of a 
foreigner or a deaf and dumb person to the 
court. 

INTERREGNUM.—The time during 
which a throne is vacant in elective king¬ 
doms ; for in such as are hereditary, as in 
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England, there can be no interregnum, 
the sovereign, in his artificial capacity, 
never dying. 

INTERROGATORIES. — Writ¬ 
ten questions to be answered on oath. 
Sometimes the answers are given verb¬ 
ally and taken down in writing, as 
when a person is examined by interroga¬ 
tories before an examiner or commis¬ 
sioner, but more generally the term is 
used to denote interrogatories delivered by 
one party to an action for the examina¬ 
tion of the opposite party, who is compel¬ 
lable to answer them by affidavit. By this 
means a plaintiff is enabled in many cases 
to ascertain whether he has a good cause 
of action, or obtain admissions in support 
of his case. (See Answer; Discovery.) 
The practice of administering interroga¬ 
tories is derived from the old practice 
in Chancery. (Dan. Ch. Pr. 404.) Inter¬ 
rogatories are annexed to a commission 
to take testimony; to a bill for discovery, 
and are used in proceedings to bring a 
party into contempt. 

Interruptio multiplex non tollit prse- 
scriptionem semel obtentam (2 Inst. 
654): Frequent interruption does not take away 
a prescription once secured. 

INTERRUPTION.— 

$ 1. Of easement.—In the law relating 
to easements, profits d, prender , franchises 
and similar rights, interruption is where 
the continuity of enjoyment of a right is 
broken. Interruption of the possession is 
where the right is not enjoyed or exercised 
continuously; interruption in the right is 
where the person having or claiming the 
right ceases the exercise of it in such a 
manner as to show that he does not claim 
to be entitled to exercise it. Thus, if a 
person who has for some time used a right 
of way simply ceases to use it, this is an 
interruption to the possession ; if he asks 
the permission of the owner of the land 
before continuing to use the right, this is 
an interruption in the right, even if he 
then makes use of the way, because he 
does so not in exercise of his original right, 
but by virtue of the permission granted to 
him by the owner. Gale Easm. 153, n. (m). 

5 2. Interruption in the right may arise 
either from the act of the person having 
or claiming the right/or from the act of 


the servient owner, or other person, as 
where an adverse obstruction is erected to 
prevent the exercise of the right. Id. 154; 
Shelf. R. P. Stat. 20, and the cases there 
cited. See further as to interruption, Co. 
Litt. 245b; Shelf. 180. 

3 3. Interruption of the possession has 
no legal effect except as evidence of an 
interruption in the right. (See Gale 209; 
Shelf. 20; Co. Litt. 114b.) Interruption in 
the right may prevent the acquisition of a 
right by prescription, or may cause the 
acquisition of a qualified right, or may 
destroy a right which has been acquired. 
(Co. Litt. 113 b, 114b; Gale and Shelf. 1. c.) 
By the English Prescription Act (q. v.) no 
act or other matter shall be deemed to he 
an interruption so as to prevent the acqui¬ 
sition of a right under the act unless it 
shall have been submitted to or acquiesced 
in for one year after notice. (? 4.) But an 
interruption for less than a year may pre¬ 
vent the acquisition of the right by showing 
that the enjoyment was contentious ; Gale 
176, citing Eaton v. Swansea Waterworks 
Co., 17 Q. B. 267 ; 15 Jur. 675; 20 L. J. Q, 
B. 482. See Disturbance ; Enjoyment. 

1 4. In the Scotch law, a term applied to 
the step requisite by law to stop the running of 
the period of limitation .—Bdl Diet. 

Interruption of any person whatso¬ 
ever, (in a covenant). 3 Com. Dig. 274. 

Interruption, without any, (in a cove¬ 
nant). 3 East 491. 

Intersect, (defined). 45 Conn. 344. 

INTERVENE -INTERVENER.— 

2 1. An intervener is a person who volun¬ 
tarily interposes in an action or other pro¬ 
ceeding with the leave of the court. There¬ 
fore a person who is cited (q. v.) is not an 
intervener, although sometimes so called. 
Kennaway v. K., 1 P. D. 150. 

I 2. In divorce suits.—In English divorce 
practice any person can intervene in a suit for 
nullity or dissolution by showing cause against 
a decree nisi ( see Decree, $ 3), and at any time 
during the progress of such a suit and before the 
decree is made absolute, if the queen's proctor 
suspects that any parties to the suit are or have 
been acting in collusion for the purpose of ob¬ 
taining a divorce, he may by leave of the court 
intervene in the suit, alleging the collusion, and 
retain counsel and subpoena witnesses to prove it. 
23 and 24 Viet. c. 144, § 7; 36 Viet. c. 31, J1; 
Matrimonial Causes Act, 1878, § 2; Browne Div. 
298. See y also , as to intervention on the custody, 
&c., of infants affected by a divorce suit, 20 and 
21 Viet. c. 85, l 35, and 22 and 23 Viet. c. 61, l 
4 • Browne Div. 308. See Collusion. 
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J 3. Probate, and admiralty.— In pro¬ 
bate notions, and in admiralty actions in 
rrm . any person may intervene who can 
show that he has an interest in the matter 
in dispute. Coote Prob. Pr.; Browne 
Prob. Pr. *250. 

£ 4. By appearance. —The term “in¬ 
tervene'’ is sometimes applied to those 
cases where a person may, by leave of the 
court, make himself a defendant in an 
action by entering ail appearance; as in 
an action for the recovery of land. See 
Appearance, \ 2. 

Intervening damages, (defined). 1 Pick. 
(MassJ 532. 

-(in a bond). 4 Pick. (Mass.) 465. 

-(in a statute). 1 Tyler (Vt.) 264, 267. 

INTERVENTION.—In international 
law, intervention is such an interference 
between two or more States as may (ac¬ 
cording to the event) result in a resort to 
force; while mediation always is, and is 
intended to be and to continue, peaceful 
only. Intervention between a sovereign 
and his own subjects is not justified by 
anything in international law; but a 
remonstrance may be addressed to the 
sovereign in a proper case.— Brown. 

As to intervention in suits, see Intervene. 

INTEST ABILIS.—A witness incompetent 
to testify.— Calv. Lex. 

INTESTABLE.—One who has not 
testamentary capacity, e . g. an infant, 
lunatic, or person civilly dead. 

INTESTACY.—The state or condi¬ 
tion of dying without having made a will. 

INTESTATE.—In the strict sense of 
the word, a person is said to die intestate 
when he leaves no will; but he is also said 
to die intestate, wholly or partially, if he 
leaves a will which does not dispose of his 
property at all, or only disposes of part of 
it, so that the whole or a part of it devolves 
on his heir-at-law or next of kin accord¬ 
ing to the rules governing the devolution 
of intestates’ estates; as to which, see 
Descent; Distribution. 

Intestafcus decedit, qui aut omnino 
testamentum non fecit; aut non jure 
fecit; aut id quod fecerat ruptum 
irritumve factum est; aut nemo ex 
eo haeres exstitit: A person dies intestate 
who either has made no testament at all, or has 


made one not legally valid; or if the testament 
he has made be revoked, or made useless; or if 
no one becomes heir under it. 

Inticing, (a servant to leave his master k 0 
Mod. 101. 

INTIMATION.—In Scotch and civil law, 
notice; judicial notice of any proceeding.— Bell 
DicL 

Intimidating, (in crimes act). 1 KV. L. J. 
185. 

INTIMIDATION.— Every person 
commits a misdemeanor, punishable with 
a fine or imprisonment, who wrongfully 
uses violence to, or intimidates, any other 
person, or his wife or children, with a view 
to compel him to abstain from doing, or to 
do, any act which he has a legal right to 
do or abstain from doing. (Stat. 38 and 39 
Viet. c. 86, l 7.) This enactment is chiefly 
directed against outrages by trades-unions 
( q . v.) and there are similar statutes in 
many of the States. 

INTITLE.— See Entitle. 

Into and out of, (in a statute). L. R. 1 Ad. 
& E. 358. 

Into, through and under, (in public 
health act). 5 Ch. D. 328. 

INTOL and UTTOL.—Toll or custom 
paid for things imported or exported. 

Intoxicated, (in a statute). 47 Vt. 294, 296. 

Intoxicating, (distinguished from “spiritu¬ 
ous”). 6 Cush. (Mass.) 468. 

Intoxicating beverages, (in a statute). 3 
Mich. 330. 

INTOXICATING LIQUORS.— See 

License ; Liquor Selling. 

Intoxicating liquors, (what are). 102 
Mass. 144 ; 6 Park. (N. Y.) Cr. 361. 

-(in a statute). 23 Ohio St. 556. 

- (includes “spirituous liquors”). 12 

Cush. (Mass.) 272. 

- (not synonymous with “spirituous 

liquors”). 2 Gray (Mass.) 501; 4 Id. 18. 

INTRA.—In; near; within. Infra (q. v .) 
has taken the place of intra in many of the more 
modern Latin phrases. 

INTRA VIRES.—An act is said to be 
intra vires (“within the power”) of a per¬ 
son or corporation when it is within the 
scope of his or its powers or authority. It 
is the opposite of ultra vires (q. v.) 

INTRARE MARISCUM. —To drain % 
marsh or low ground, and convert it into herb¬ 
age or pasture. 
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INTRINSECUM SERVITIUM.-Com¬ 
mon and ordinary duties with the lord’s court.— 
Kenn. Gloss . 

INTRODUCTION. — The introduc¬ 
tion of a deed consists of the words with 
which it begins. In an indenture the in¬ 
troduction consists of the words “This 
Indenture,” followed by the word “wit- 
nesseth ” after the date and parties and 
the recitals (if any). In a deed poll con¬ 
taining recitals, the introduction is “To 
all to whom these presents shall come, 
A. B., of, &c., sends greeting:” followed 
by the recitals; when a deed poll contains 
no recitals it begins with the words “ Know 
all men by these presents, that I, A. B., of, 
&c.” 1 Dav. Free. Conv, 33. See Deed; 
Premises. 

Introductory clause, (in a will, effect of). 
17 Wend. (N. Y.) 398. 

INTROMISSION.—In the Scotch law, 
the assuming possession and management of 
property belonging to another, either on legal 
grounds or without any authority, which latter 
is termed vicious intromission. 

INTRUDER—INTRUSION.—Intru¬ 
sion, in the law of real property, occurs in 
the following cases: 

§ 1. On heir. —Where a person (A.) 
dies seised of an estate of inheritance ex¬ 
pectant upon an estate for life, and then 
the tenant for life dies, and before A.’s heir 
enters on the land a stranger enters or 
“intrudes,” A. J 6 heir has an action to re¬ 
cover possession of the land. 

8 2. On crown.—•“ He that entreth upon 
any of the king’s demesnes and taketh the 
profits, is said to intrude upon the king’s posses¬ 
sion.” (Co. Litt. 277 a.) Similarly, if a tenant 
of crown land continues in possession after his 
estate has determined, he is an intruder on the 
crown, and not a tenant at sufferance ( q . 

“ because there is no laches imputed to the king 
for not entring.” Co. Litt. 57 b. 

\ 3. On guardian in chivalry.—For¬ 
merly, when an heir in wardship of chivalry 
ousted his lord by entering on the land during 
his minority, or if, after attaining majority, he 
entered on the land without making satisfaction 
for his lord’s light of marriage (q. v.) f he was 
said to intrude into the land. Fitz. N. B. 141. 

\ 4. On benefice.—In ecclesiastical law, 
intrusion is where a person without ecclesias¬ 
tical authority takes possession of a benefice 
while it is full. Several ancient constitutions 
are directed against this offence. Phillim. Ecc. 
L. 507 et seq . 

Intruder, (who is not). 43 Ga. 479. 


INURE. — See Enure. 

Inutilis labor, et sine fructu, non eat 
effectus legis (Co. Litt. 127): Useless labor 
and without fruit, is not the effect of law. 

IHVADIARE.—To pledge or mortgage 
lands. ° 

INVALID.— Devoid of binding force 
or legal efficacy. See Valid. 

INVASION. —(1) An encroachment 
upon the rights of another; (2) the incur¬ 
sion of an army for conquest or plunder. 
— Webster. 

Invasion, (what constitutes). 2 Cranch (U. 
S.) 234. 

INVASIONES.—The inquisition of ser- 
jeanties and knight’s fees.— Cowell. 

INVECTA ET ILL AT A.—This term, 
in questions of hypothec and thirhige, applies to 
the articles brought within the tenement or 
within the thirl. See Bell Diet. 

Invention, (defined). 2 H. Bl. 471. 

- (wliat is not). 3 Wheel. Am. C. L. 

424. 

. (under copyright law). 4 Wash. (U. 

S.) 48. 

-- (under patent laws). 4 How. (U. S.) 

646. 

INVENTIONS. — See Patent ; Speci¬ 
fication. 

INVENTIONES. — Treasure-trove.— 

Cowell. 

INVENTOR. —One who discovers or 
contrives something new which is patent- 
able. See Novelty ; Utility. 

INVENTORY.— A list or schedule, 
containing a true description of goods and 
chattels, or furniture, &c., made upon a 
sale, or sheriff's levy, or by an executor or 
administrator of his testator's or intestate's 
effects. 

Inventory, (in execution act). 6 Halst. (N, 
j ) 224. 

-(in a statute). 3 Atk. 248, 25L 

INVERITARE.—To make proof of a 
thing.— Jacob. 

INVEST. — (1) To give possession. (2) 
To lay out money or capital with a view to 
obtaining an income therefrom. 

Invest, (defined). 37 Ind. 122; 15 Johns. 
(N. Y.) 358, 384 
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Intested, (when money is). 31 Conn. 143, 

- (in a statute). -3 N. Y. 242, 244. 

Investigation, (defined), 48 Ill. 285, 290. 

INVESTITURE.— 

? 1. In feudal law, the delivery of cor¬ 
poral possession of hind granted by a lord to his 
tenant. It answered to the more modern liverv 

V 

of seisin \q. r.) 1 Steph. Com. 505; and see 

Dignity. 

f 2. In ecclesiastical law, investiture is 
one of the forma lilies by which the election of 
a bishop is continued by the archbishop. See 
Phillim. Eec. L. 42 et scq. 

INVESTMENT. — Money invested. 
(See Invest.) The. securities in which 
trustees may invest trust funds are usually 
enumerated in the settlement or will cre¬ 
ating the trust. Independently of sucn 
an express power, they have a statutory 
power of investing in certain kinds of 
securities specified by statute in the sev¬ 
eral jurisdictions. 

Investment, (defined). 15 Johns. (N. Y.) 
392. 

- (as applied to capital employed in 

banking). 1 Edw. (N. Y.) 532. 

INVITO.—Against, or without the assent 
or consent; unwilling. 

Invito beneflcium non datur (D. 50, 

17, 69): A benefit is not conferred on one who 
is unwilling to receive it, that is to say, no one 
can be compelled to accept a benefit. 

INVITO DOMINO.—Without the assent 
of the lord or owner. 

INVOICE. —A written account of the 
particulars of goods sent or shipped to a 
purchaser, factor, &c., with the value, or 
prices, or charges annexed. 

Invoice price, (defined). 7 Johns. (N. Y.) 
354. 

INVOLUNTARY MANSLAUGH¬ 
TER.— The unintentional killing of a per¬ 
son by one engaged in an unlawful, but 
not felonious, act. 4 Steph. Com. (7 edit.) 
52. See Homicide. 

Involve the merits, (when brderdoes not). 
2 Minn. 118, 122. 

Involved, (when means “ affected ”). 1 Civ. 
Pro. (N. Y.) 194. 

Involving the merits, (in a statute). 11 
So. Car. 122. 

INVULTUACIO.—A species of witch- 
rraft, the perpetrators of which were called 
ndlivoli, and are described by John of Salisbury, 


De Nugis Curial. 1. 1, c. xii. To this superstb 
tion Virgil (Pharmaceutria) alludes: Limns nt 
hie durescit, et hcec nt cera liquescit , Uno eodemqne 
igni , sic nostro Daphnis amove . Of the practice 
of this superstition, both in England and Scot¬ 
land, many instances are to be met with ; among 
the most remarkable, that of Eleanor Cobham, 
Duchess of Gloucester, and Stacey, servant to 
George, Duke of Clarence.—Aac. fust. Eng. 

Inwards and outwards, (in a charter partv). 
L. R. 6 Ex. 9. 

IOTA.—The minutest quantity possible 
Iota is the smallest Greek letter. 

Ipsse leges cupiunt ut jure regantur 
(Co. Litt. 174): The laws themselves require 
that they should be governed by right. 

IPSE DIXIT.—A bare assertion resting on 
the authority of an individual (ipse). 

IPSISSIMIS VERBIS.—In the identical 
words; opposed to substantially. 

IPSO FACTO.—By the very act itself. A 
censure of excommunication in the Ecclesiastical 
Court, immediately incurred for divers offences, 
after lawful trial. 

IPSO JURE.—By the mere operation of 
law. 

IRE AD LARGUM. ■—To go at large; to 
escape; to be set at liberty, 

IRREBUTTABLE. —See Presump¬ 
tion. 

IRREGULAR- IRREGULARITY. 

—When a proceeding (judicial or extra¬ 
judicial) is done in the wrong manner, or 
without the proper formalities, it is said to 
be irregular or an irregularity, as opposed 
to a proceeding which is illegal or ultra 
vires. An irregularity may be waived by 
the consent or acquiescence of the opposite 
party, or (in the case of judicial proceed¬ 
ings) will generally be allowed by the 
court to be set right on payment of the 
costs occasioned by it; while a proceeding 
which is illegal or ultra vires is, as a rule, 
wholly null ani void. Archb. Pr. 1192; 
Sm. S. & C. L. & T. 220 (irregular distress); 
Lind. Part. 261. 

IRREGULAR DEPOSIT.— See De¬ 
posit, \ 1. 

Irregular process, (defined). 2 Ind. 252, 

- (distinguished from “erroneous pro¬ 
cess”). 1 Cow. (N. Y.) 735. 

IRREGULARITY.— See Irregular. 
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Irregularity, (defined). 2 Tex. App. 74; 
3 Chit, Gen. Pr. 509. 

——— (as distinguished from “ nullity ”). 40 
Wis. 363. 

-(as used in entry of judgment of re¬ 
versal). Penn. (N. J.) 264. 

- (in tax act). 13 Serg. &. R. (Pa.) 

380, 381. 

Irrelevancy, (in an answer). 18 N. Y. 
321, 

- (included" in “impertinence”). 5 

How. (N. Y.) Pr. 53. 

IRRELEVANT. —In the law of evi¬ 
dence, not relevant; not relating or ap¬ 
plicable to the matter in issue; not 
supporting the issue. 

Irrelevant answer, (what is not). 6 
How. (N. Y.) Pr. 312. 

Irrelevant matter, (defined). 3 Sandf. 
(N. Y.) 744. 

IRREMOVABILITY.—The status of a 
pauper in England, who cannot be legally re¬ 
moved from the parish or union in which he is 
receiving relief, notwithstanding that he has not 
acquired a settlement there. Thus, a pauper 
who has resided in a parish during the whole of 
the preceding year is irremovable. Stat. 28 and 
29 Viet. c. 79, § 8; 3 Steph. Com. 60. See 
Poor Law ; Removal ; Residence ; Settle¬ 
ment. 

IRREPARABLE INJURY. — This 
phrase does not mean such an injury as is 
beyond the possibility of repair, or beyond 
possible compensation in damages, or nec¬ 
essarily great damage, but includes an in¬ 
jury, whether great or small, which ought 
not to be submitted to on the one hand, or 
inflicted on the other; and which, because 
it is so large or so small, or is of such con¬ 
stant and frequent occurrence, cannot 
receive reasonable redress in a court of 
law. (Wahle v. Reinbach, 76 Ill. 322.) 
Wrongs of a repeated and continuing 
character, or which occasion damages that 
are estimated only by conjecture, and not 
by any accurate standard, are * included. 
Johnson v. Kier, 3 Pittsb. (Pa.) 204. 

Irreparable injury, (what is). 11 Am. 
Dec. 500 n. 

-(what is not). 3 Mart. (La.) n. s. 25. 

IRREPLEVIABLE—IRREPLEVI¬ 
SABLE.— See Replevin. 

IRRESISTIBLE FORCE. —Such an 
interposition of human agency, as is, from 
its nature and power, absolutely uncon¬ 
trollable; such as the inroad of a hostile 
army, robbery by force, <fec. Story Bailm. 


22 25, 26. See Act of God ; Casus Fortui¬ 
tous; Inevitable Accident ; Vis Major. 

Irresistible super-human cause, (synony¬ 
mous with “act of God”). 1 Dak. T. 404, 423. 

IRREVOCABLE. —Incapable of be¬ 
ing revoked; powers of appointment are 
sometimes executed so as to be irrevocable 
( see Power) ; no will is ever irrevocable. 

Irrevocable, (what powers are). 2 Mas. 
(U. S.) 244, 247. 

- (as to power of attorney). 2 Mas. (U. 

S.) 342; 8 Wheat. (U. S.) 201; 9 Wend. (N. Y.) 

120 . 

- (in a bond). 2 Tyler (Vt.) 328, 343. 

IRRIGATION. —The operation of 
watering lands for agricultural purposes 
by artificial means. 

IRRITANCY.—The becoming void ; for¬ 
feiture. 

IRRITANT CLATTSE.—In the Scotch 
law, a provision by which certain prohibited 
acts specified in a deed are, if committed, de¬ 
clared' to be null and void. A resolutive clause 
dissolves and puts an end to the right of a pro¬ 
prietor on his committing the acts so declared 
void. 

IRROTULATIO.—In old English law an 
enrolling ; a record. Bract. 292. 

Is received, (in statute respecting witnesses). 
18 Minn. 527. 

Island, (in a grant). 6 Cranch (U. S.) 237; 
13 Wend. (N. Y.) 355. 

-(in a stream, title to). 5 Wend (N. 

Y.) 423, 443. 

ISSINT.—Thus; so. 

ISSUABLE in pleading signifies : (1) 
That which is put in issue by the plead¬ 
ings, e. g . “ a matter of fact issuable.” (Co. 
Litt. 125a.) This sense is now rare; (2) 
a pleading is said to be issuable when it 
raises a substantial question of fact or law, 
a judgment or verdict oil which would de¬ 
termine the action on its merits. ( See Sm. 
Ac. (11 edit.) 101.) A mere dilatory plea, or 
a plea not going to the merits of the action, 
as a plea in abatement, or of “alien en¬ 
emy,” was considered a non-issuable plea 
under the old practice at common law. 
Chit. Gen. Pr. 247. See Issue. 

ISSUABLE PLEA. —See Issuable. 

Issuable plea, (what ia). 2 Gr. (N. J.) 
346 ; 10 Wend. (N. Y.) 540; 4 Hten. & M (Va.) 
277 ; 1 Dowl. Ry. 359. 
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Issuable tlea, (what is not). 7 Wheel. Am. 
c T. 

‘ —-\incode). 44 Ga. 433. 

ISSUABLE TERMS— Hilary and 
Trinity were so called in England because in 
them issues were made up for the assizes. But 
lor town causes, all the four terms were issu¬ 
able. The division of the legal year into terms 
is now abolished, so far as relates to the admin¬ 
istration of justice. Judicature Act, 1873, ? 26. 

Issuably, (defined). 3 Chit. Gen. Pr. 705. 

Issu ably. pleading, (in a judge’s order), 6 
Com. Dig. 13S; S T. K. 71. 

ISSUE .— Norman-French: issu, issue; Latin: 
eritas, from exire, to go forth. As used in pleading, 
the phrase “ occurs at the very commencement of the 
Year-Books, viz., 1 Edw. II. . . In some instances 
the expression is*cr d'empler occurs, which may be 
translated to get out of, or finish the pleading, and 
clearly marks the meaning and derivation of the 
word issue. In the reign of Edw. IV, we find the 
Latin term thus regularly defined: 'Exitus idem est 
quod finis, sive determinntio placiH.* Year-Book, 21 
Edw. IV. 35.” 5 Steph. PL App. n. (10). 

§1. Of person.—The issue of a person 
consists of his children, grandchildren and 
all other lineal descendants. The word is, 
however, sometimes used by testators in 
the sense of “children.” 2 Jarm. Wills 
101; Ralph v. Garrick, 11 Ch. D. 873. See 
Heir. 

\ 2. Issues of land. —“Issues” is the 
technical name for the profits of land 
taken in execution under a writ of dis¬ 
tringas. Finch Law 352 et seq .; 3 Bl. Com. 
280. See Rent. 

I 3. Issues in an action. —When the 
parties to an action have answered one 
another’s pleadings in such a manner that 
they have arrived at some material point 
or matter affirmed on one side and denied 
on the other, and the party whose turn it 
is to plead adds nothing to his previous 
pleadings, the parties are said to be “ at 
issue;” the last pleading is called a “join¬ 
der in issue” (q. v.), and the question thus 
raised is called the issue, or one of the 
issues, in the action. (Co. Litt. 126a.) 
Frequently issue is joined on one question 
in the case, and the pleadings continue as 
to the other questions; where the defend¬ 
ant sets up a counter-claim, issue is gen¬ 
erally joined on the original claim before 
it is joined on the counter-claim. 

i 4. Preparation of issues. —If the 
pleadings do not succeed in sufficiently 
defining the issues in dispute between the 
parties, the judge may direct the parties 
to prepare issues, i. e■ to agree upon a 


written statement containing the questions 
between them, and, if they differ, the issues 
are settled by the judge. For a specimen 
of issues settled by the judge, see West v . 
White, 4 Ch. D. 636. As to issues in di¬ 
vorce cases, see Browne Div. 231. 

2 5. The next step is the trial (q. v.) 
See Action. 

§ 6. Common law practice. —Under 
the common law practice issues are either 
of fact or of law, the latter being where 
there is a joinder in demurrer. Under the 
new English practice, and that in use in 
some of the code States, no joinder in de¬ 
murrer is required, and the term “ issue 
in law” is now seldom used. See Ques¬ 
tions of Law. 

3 7. As to the “general issue,” see that 
title. 

\ 8. Under the old English common law 
practice, when issue in fact had been joined, all 
the proceedings in the action from the writ to the 
award of a jury were set out in a document called 
“the issue,” which was delivered by the plaint¬ 
iff to the defendant, generally indorsed with 
notice of trial. (Sra. Ac. (11 edit.) 129; Chit. 
Gen. Pr. 306. As to pleading the “ general issue 
by statute,” see Not Guilty.) This seems to 
be the only kind of “ general issue by statute ” 
which can now be pleaded in England. 

I 9. Chancery practice.— In equity, 
joining issue ia the mode of bringing on a 
suit for hearing on replication (Hunt. 
Eq. 63), as opposed to motion for decree 
(q. v.) 

% 10. Criminal practice. —In criminal 
procedure a prisoner is said to plead the 
general issue when he pleads “Notguilty ” 
to the indictment. This is done when he 
intends either to deny or justify the charge 
in the indictment. (4 Steph. Com. 405; 
Archb. Cr. PI. 144.) The general issue, 
therefore, includes defences in the nature 
of confession ahd avoidance ( q . v.) See 
Plea. 

3 11. Issue of writs, &c.—A writ, 
subpoena , or similar document, is said to 
be issued when it is delivered by the 
proper officer of the court to the party at 
whose instance it is sued out, after having 
been sealed or otherwise marked to denote 
its official character. See Precipe. 

Issue, (defined). 2 Brock. (U. S.) 122; 30 
Conn. 488; 12 B. Mon. (Ky.) 655; 4 Mon. 
(Ky.) 205; Steph. PI. 25. 

-(as a word of purchase). 2 Beas. (N. 

J.) 168 ; 9 Mod. 236; 2 Str. 803. 
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Issue, (may be a word of purchase or limita¬ 
tion). 2 Str. 731; Love. Wills 155. 

- (as a word of limitation). 1 Yeates 

(Pa.) 332, 340; 3 Atk. 397 ; 1 P.Wms. 397. 

- (as meaning “children”). 121 Mass. 

303, 306 ; 2 Whart. (Pa.) 451 ; 2 Beav. 551; 9 
Eng. L. & Eq. 193, 194; 7 L. J. N. s. Ch. 273; 
1 Madd. 388; 9 Sim. 372; 13 Id. 52; 3 T. R. 
434 ; 7 Yes. 522; 10 Id. 195. 

- (distinguished from “children”). 103 

Mass. 239 ; 1 Hen. & M. (Va.) 289; 10 Jur. 578, 
580 ; 10 Mod. 376. 

-- (as meaning “heirs”). 47 Md. 439 ; 

1 U. S. L. J. 612.. 

- (as distinguished from “heirs”). 3 

Wend. (N. Y.) 521. 

- (as meaning “heirs of the body”). 3 

Halst. (X. J.) 39; 63 Pa. St, 481; 8 Mod. 257 ; 
10 Id. 376; 4 T. R. 88. 

-(when includes “grandchildren”). 1 

Ves. 150; 2 Id. 348 ; 3 Id. 421. 

- (when does not include “grand¬ 
children”). 17 How. (U. S.) 417. 

- (as including “all descendants”). 2 

C. E. Gr. (N. J.) 475; 3 Ves. 257 ; 13 Id. 340; 
8 Com. Dig. 428, 473. 

- (in a deed). 3 Wall. Jr. (U. S.) 32; 

2 Atk. 582. 

- (in a marriage settlement). L. R. 5 

H. L. 688; 3 T. R. 372. 

- (in a statute). 7 Ind. 44; 4 Halst. 

(X. J.) Ch. 548; Penn. (X. J.) 7. 

-- (in a will). 1 Dali. (U. S.) 48; 19 

Md. 197; 46 Id. 402; 3 Gray (Mass.) 188; 8 
C. E. Gr. (X. J.) 541, 545; Penn. (X. J.) 972; 

3 Barb. (X. Y.) 243; 1 Edw. (X. Y.) 41, 43; 3 
Id. 1, 6; 20 Hun (X. Y.) 70; 4 Paige (X. Y.) 
345; 13 Wend. (X. Y.) 447; 18 Id. 268; 4 
Jones (X. C.) L. 425; 3 Binn. (Pa.) 160, 161; 
70 Pa. St. 72; 79 Id. 333, 335; 11 Phil. (Pa.) 
623; 1 Serg. & R. (Pa.) 155; 14 Id. 40; 3 
Whart. (Pa.) 215 ; 2 Yeates (Pa.) 585 ; 3 Desaus. 
(S. C.) 165; 2 Wash. (Va.) 31; 4 Wheel. Am. 
C. L. 371; 1 Am. L. J. 193; 8 Bing. 386; Cas. 
t. Talb. 3-10; 6 Hare 239; 8 L. J. N. s. Ch. 
60; 9 Ch. D. 131; L. R. 2 C. P. 511; L. R. 1 
H. L. 175; 1 Ld. Raym. 203, 205; 1 P. Wms. 
144; 1 Saund. 185 n. ; 3 T. R. 86 ; 4 Id. 294; 5 
Id. 299; 2 Vern. 545 ; 3 Ves. 383; 1 Hov. Sup. 
Ves. 274, 275; 3 Ves. & B. 67 ; 2 Wils. 6, 7; 8 
Com. Dig. 473; Reeve Dom. Rel. 469. 

- (in pleading, defined). 5 Pet. (U. S.) 

141; 7 Humph. (Tenn.) 532. 

- (in pleading, what is not). 5 Pick, 

(Mass.) 206. 

- (in practice act). 109 Mass. 211. 

Issue, dying without, (in a devise). 3 
Wash. (U. S.) 369. 

Issue, general, (in assumpsit). 2 Hill (X. 
Y.) 478. 

Issue, in default of such, (in a will). 1 
Meriv. 675. 

Issue, leaving, (in a will). L. R. 7 Eq. 
472. 

Issue, living, (in a will). 2 Atk. 12, 13. 
Issue male, (as meaning “heirs male”). 5 
T. R. 305; 4 Ves. 794. 

Issue male and female, (in a devise). 1 
Beav. 100. 

Issue male of his body, (in a will). 2 
Wils. 322, 323. 


Issue of a deceased child, (in a will), 
8 Com. Dig. 473. 

Issue of fact, (distinguished from “ques¬ 
tion of fact”). 70 X. C. 35, 167. 

-(in State constitution). 70 X. C. 27. 

Issue of his body, (in a deviseb Gilb. 
Ev. 24. 

Issue of his children, (in a devise). Com. 
457. 

Issue of my body, (in a will). L. R. 7 Ex. 
339. 

Issue of my daughter, (in a will). 4 Jur. 
691, 693. 

Issue of shares, (in companies act). 8 Ch. 
D. 635, 638. 

Issue of such of them as shall then 
happen to be dead, (in a will). 1 Dru. & 
W. 127. 

Issue of the body, (as meaning “ heirs of 
the body”). 8 C. E. Gr. (X. J.) 553; 1 Str. 
29, 31. 

Issue of the marriage, (defined). 3 Atk. 
374. 

ISSUE ROLL. —In ancient times it was 
the practice of the English courts, when the 
pleadings were carried on orally, to have a con¬ 
temporaneous record of the proceedings made 
out upon a parchment roll called the “ Issue 
Roll.” This practice, although long grown into 
disuse, was until recently still supposed in con¬ 
templation of law to exist; and the courts still 
required that it should be made up, or at all 
events commenced, or an incipitur (q. v.) entered 
upon the roll, and certain fees were paid to the 
officers for making it up. Practically, however, 
this roll was of no use, and, in consequence, it 
was abolished; and the only entry of* the pro¬ 
ceedings upon record came to be that upon the 
Nisi Prius Record, or upon the Judgment Roll, 
according to the nature of the case, (1 PI. R. 
H. T. 4 Will. IV.) And at the present day, 
there appears to be no issue roll at all in use, 
unless it should be in the House of Lords. See 
Entry on the Roll. 


Issued, (as to process). 8 How. (X. Y.) Pr. 
500. 

-(of bank notes). 17 Barb. (X. Y.) 

309, 341. • 

-(when does not mean “levied”). 

Wilberf. Stat. L. 131. 

- (when writ is). 9 Wend. (X. Y.) 209. 

Issues and profits, (in a will). 5 Mod. 63. 
Tgstttck a ism profits of LAND, fin a will). 1 


Cro. 190. . 

Issuing, (distinguished from “ paying out ). 

8 Mich. 104. 

-(in a statute) ; Chit, Bills 209. 

Issuing of notes, (in a statute). 2 Hall (N. 
Y) 519. 

Issuing of a writ, (in a statute, synonymous 
with granting it). 19 Wend. (X. Y.) 49. 

It appears presumptively, (in code of 
procedure). 61 How. (X. Y.) Pr. 371. 

It shall and may be lawful, (not neces* 
sarily imperative). 1 Edw. (N. Y.) 84. 

It shall be lawful, (in a statute). 5 App. 
Cas. 214; 4 Q. B. D. 245. 


ITA.—So; thus. The initial word of several 
Latin phrases, such as the following: 
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ITA EST.—Among the civilians, after the 
death of ;i notary, the officer who is authorized to 
make oftioial copies of his notarial acts from his 
register, instead of adding to the copy so made 
the notary's signature, which is required during 
his life, adds thereto the words ita est. 

ITA LEX SCRIPTA EST—So the law 
is written. The law must be obeyed, notwith¬ 
standing the hardship which may result from its 
operation. 

ITA QUOD.—So that; so as. Words 
formerly used in Latin deeds to introduce a 
condition. 

Ita quod, (in a bond). 5 Cow. (N. Y.) 199. 

-(in a deed). 8 Pick. (Mass.) 291. 

- (in a submission to arbitration). 1 

Wheel. Am. C. L. 434. 

Ita semper flat relatio ut valeat 
dispositio id Co. 76): Let the interpretation 
be always such that the disposition may prevail. 

ITA TE DEUS ADJUVET.—So help 
vou God. The old Latin form of administering 
an oath. 

Ita utere tuo ut alienum non lsedas : 
Use your own property and your own rights in 
such a wa v that you will not hurt your neighbor, 
or prevent him from enjoying his. Frequently 
written Sic utere tuo, \q. v.) 

ITEM.—Also ; likewise ; again. A word 
used to introduce a new paragraph, especially in 


old wills; also to denote a particular in an ao 
count. 

Item, (use of, in a will). 1 Har. & M. (Md.) 
437; 60 Pa. St. 261, 282; 4 Rawle (Pa.) 68, 69; 

1 Whart. (Pa.) 264; 1 Atk. 438; 3 Id. 259; 4 
Barn. & C. 667, 669 ; 1 Salk. 239. 

- (synonymous with “also” and “fur¬ 
ther”). 2 Dowl. & Ry. 398, 401. 

-(synonymous with “in addition to”). 

2 Dowl. & Ry. 403. 

-(synonymous with “moreover”). Com. 

166. 

ITER. —A foot-way ; a right of passage; a 
journey. 

ITERATIO. —Repetition. In the Roman 
law, a bonitary owner might liberate a slave, and 
the quiritary owner’s repetition (iteratio) of the 
process effected a complete manumission.— 
Brown. 

ITINERANT. —Traveling or moving 
about; thus, the English judges who are now 
called “justices of assize,” were formerly called 
“justices itinerant,” from the circumstance of 
their traveling into several counties to hear 
causes ready for trial. (3 Bl. Com. 59.) These 
judges were appointed for the first time by King 
Henry II., at the parliament of Northampton, 
in 1187. See Eyre. 

Itinerant, (in tax act). 57 Ala. 61. 

IUXiE.—Christmas.— Encycl, Bond. 


JACENS.—Lying in abeyance. 

JACK.—A kind of defensive coat-armor, 
worn by horsemen in war; not made of solid 
iron, but of many plates fastened together. 
Some tenants were bound by their tenure to 
find it upon invasion.— Cowell. 

JACOBUS.—A gold coin worth 24s., so 
called from James I., who was ki*g when it 
was struck.— Encycl. Lond. 

JACTITATION.—A false boasting. The 
word is commonly used in English ecclesiastical 
law, with reference (1) to marriage; (2) to the 
right to a seat in a church ; and (3) to tithes. 

2 2. Jactitation of marriage is where 
a person boasts or gives out that he or she is 
married to some one, whereby a common repu¬ 
tation of their marriag^ may ensue (3 Bl. Com. 
93); in such a case the person aggrieved piay 
present a petition in the Probate, Divorce and 
Matrimonial Division, praying a decree of per¬ 
petual silence against the jactitator. These suits 
are of rare occurrence. Browne Div. 85. 

2 3. Jactitation of a right to a seat 
In a church appears to be the boasting by a 


man that he has a right or title to a pew or sit¬ 
ting in a church to which he has legally no title. 

? 4. Jactitation of tithes is the boasting 
by a man that he is entitled to certain tithes, to 
which he has legally no title. See Rog. Ecc. L. 
482. 

2 5. In Louisiana, the word is used as 
the name of an action for slander of title 
to land. 

JACTIVUS.—Lost by default; tossed 
away.— CcnoelL 

JACTTJ9, or JACTURA MERCIUM. 
—A throwing away of goods; a jettison ( q . v.) 

JAIL.— A prison or gaol. A strong 
place or house for the safe keeping oi 
debtors and offenders awaiting trial. See 
Gaol; Prison. 

JAIL DELIVERY. — See Gaol De¬ 
livery. 

JAIL LIMITS, or LIBERTIES.— 

A limited district or region around and 
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about a debtor’s prison, in which those 
debtors who can give bond not to depart 
or escape therefrom, are allowed to go at 
large. The terms “ prison bounds” and 
“ rules of the prison,” are the names used 
in some jurisdictions. 

JAILER.—A keeper or warden of a 
prison or jail. 

JAMBEAUX.—Leg-armor.— Blount. 

JAMPNUM.—Furze, or grass, or ground 
where furze grows; as distinguished from arable, 
pasture, or the like.— Cowell; and Co. Litt. 5 a. 

JAMUNLINGUS.—The same as com- 

mendatus (q. v.) 

JAQUES .—Small money .—Staund . P. C. 
c. xxx. 

JAVELIN-MEN.—Yeomen retained by 
the sheriff in England, to escort the judge of 
assize. 

JEDBURGH JUSTICE.—Lynch law. 

JEJUNIUM.—Fasting.— Jacob . 

JEMAN.—A yeoman.— Cowell . 

JEOFAIL.—In the days of oral pleading, 
when a pleader perceived any slip in the form 
of his allegation, he acknowledged his error by 
the expression fay faille, and thereupon obtained 
liberty to amend. The statutes passed to pre¬ 
vent formal objections being taken after a certain 
stage in the proceedings, were hence called the 
“ Statutes of Amendment and Jeofail.” See Aid, 
§ 2; Arrest of Judgment, \ 2. 

JEOPARDY.—Danger; hazard; peril. 
The constitution of the United States de¬ 
clares that no person shall “be subject 
for the same offence to be twice put in 
jeopardy of life or limb.” (Amend. Art. 
V.) For the construction given by the 
courts to the word “jeopardy ” in this pro¬ 
vision, see the references given below. See, 
also, Autrefois Acquit; Autrefois Con¬ 
vict. 

Jeopardy, (as used in United States consti¬ 
tution). 1 Baldw. (U. S.) 78; 105 Mass. 189; 

2 Pick. (Mass.) 521; 12 Id. 496. 

-(what constitutes). 2 McLean (U. S.) 

114; 38 Cal. 467; 41 Id. 211, 215; 48 Id. 324, 
331; 5 Ind. 290; 13 Id. 215 ; 14 Id. 39 ; 9 Bush 
(Ky.) 333; 1 Gr. (N. J.) 361; 26 Pa. St. 513. 

-— (what is not). 5 Blatchf. (U. S.) 204; 

3 Pet. (U. S.) 238; 2 Ark. 229; 25 Id, 206; 29 
Conn. 463, 471; 2 Day (Conn.) 504; 26 Ind. 
366; 3 Bush (Ky.) 105; 6 Id, 563; 2 Duv. 
(Ky.) 93 ; Thach. (Mass.) Cr. Cas. 202 ; 16 Nev. 
101; 18 Johns. (N. Y.) 200; 6 Serg. & R. (Pa.) 
577, 597; 3 Sneed (Tenn.) 687; 75 Va. 909. 


Jeopardy, (in act of congress relative to rob 
bing the mail). Baldw. (U. S.) 93. 

Jeopardy of life, (defined). 26 Ark. 260 
7 Am. Rep. 611. 

Jeopardy of limb, (defined). 1 Wheel 
(N. Y.) Cr. Cas. 470. 

JERGUER, or JERQUER.—An officer 
of the custom-house, who superintends the 
waiters.— Techn . Diet. 

JESSE.—A large brass candlestick, usually 
hung in the middle of a church or choir.— 

Cowell. 

JETSAM, FLOTSAM, and LI- 
GAN. —Jetsam is where goods are cast 
into the sea and there sink and remain 
under water; flotsam is where they con¬ 
tinue swimming on the surface of the 
waves; ligan (or lagan) is where they are 
sunk in the sea, fastened to a cork or 
buoy, in order to be found again. In each 
of these cases the goods belong to the sov¬ 
ereign unless the owner appears to claim 
them. 

\ 2. Jetsam, flotsam and ligan do not 
fall within the original or common law 
meaning of “wreck,” and therefore do not 
pass by a grant of wreck; but for some 
purposes “ wreck ” includes them. 1 Bl. 
Com. 292; 2 Steph. Com. 542; Constable’s 
Case, 5 Co. 106. See Wreck. 

JETTISON. —The throwing overboard 
of goods from necessity to lighten the ves¬ 
sel in a storm, or to prevent capture, or 
for any other sufficient cause. (Maud, <k 
P. Mer. Sh. 116, 320, 369.) Jettison is the 
simplest and oldest instance of general 
average. See Average, § 3; General 
Average. 

Jettison, (defined). 7 Fed. Rep. 495; 3 
Barn. & Aid. 398, 402. . 

JEUX DE BOURSE.— The French term 
for a kind of speculating in the public funds; 
stock-jobbing, where no delivery is contemplated, 
but merely a settlement of differences. 

Jewel, (a watch is not). 43 N. Y. 539. 

Jewel or ornament, (a watch and chain is 
not). 33 Superior (N. Y.) 271. 

Jeweller, (tools of, exempt from attach¬ 
ment). 2 Pick. (Mass.) 80. 

Jewelry, (in a statute). 14 Pick. (Mass.) 

370. 

JEWS.— Practically, the only disabilities to 
which Jews are now subject in England are, 
incompetence to fill certain high offices in the 
State (e. g. that of lord chancellor), and inability 
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to present to an ecclesiastical benefice attached 
to an ofikv in her majesty’s gift. 3 Stepli. Com. 
710. 

Job work, (synonymous with “lump work”). 
Penn. (N. 1043. 

JOBBER.—One who buys and sells 
goods for others; one who buys or sells on 
the stock exchange; a dealer in stocks, 
shares, or securities. 

Jobber, (defined). 4 Sandf. (N. Y.) Ch. 
5S7, 590. 

J OC AI»I A.—Jewels; paraphernalia.— 

Condi. 

JOCBLET.—A little manor or farm.— 

Qyu'eil. 

Jockey, (defined). 3 Scott n. s. 584, 590. 

JOCUS PARTITUS.—An election be¬ 
tween two proposals. Bract. 1. 4 tr. 1 c. 32. 

JOHN DOE.—The name which was 
usually gicen to the fictitious lessee of the 
plaintiff in the action of ejectment. He was 
sometimes called “ Goodtitle.” ( See Eject¬ 
ment. ) So the Romans had their fictitious 
personages in law proceedings, as Titius, Seius. 
Juv. Sat. iv. 13. 

JOINDER.—A coupling; joining or 
uniting of two distinct things. 

\ 1. Joinder of causes of action.— 
The general rule now is, that the plaintiff 
may unite in the same action several 
causes of action, subject to separate trials 
being ordered where they cannot conven¬ 
iently be tried together. But no cause of ac¬ 
tion can, as a rule, be joined with an action 
for the recovery of land, except claims for 
mesne 'profits or arrears of rent, or breach 
of contract in respect of the same prop¬ 
erty. Claims in autre droit cannot, as a 
rule, be joined with personal claims. 

2 2. Joinder of parties.— All persons 
may now, generally, be joined as plaintiffs 
in whom the right to any relief claimed is 
alleged to exist, whether jointly, severally, 
or in the alternative; and the same rule 
applies to the defendants. See Misjpinder; 
Non-joinder; Party. 

\ 3. Joinder of issue is where one of 
the parties joins issue upon the previous 
pleading, or upon certain parts of it; that 
is to say, where the party whose turn it is 
to plead denies every material allegation 
of fact in the previous pleading, or in a 
specified part of it, without alleging any 


new facts in support of his case, and thus 
puts an end to the pleadings, wholly or to 
a certain extent. In ordinary cases tne 
reply (q. v.) is a simple joinder of issue on 
the statement of defence or answer. See 
Action; Issue, \ 3; Pleadings. 

\ 4. Joinder of error. —In proceedings 
on a writ of error in criminal cases, the 
joinder of error is a written denial of the 
errors alleged in the assignment of errors. 
It answers to a joinder of issue in an ac¬ 
tion. See Error. 

JOINDER IN DEMURRER.—See 

Issue, § 6. 

JOINDER IN ERROR.— See Joinder, 

JOINDER OF COUNTIES. — There 
can be no joinder of counties for the finding of 
an indictment; though, in appeal of death, 
where a wound was given in one county, and 
the party died in another, the jury were to be 
returned jointly from each county, before the 
Stat. 2 and 3 Edw. VI. c. 24; but by that stat¬ 
ute the law is altered, for now the whole may be 
tried either on indictment or appeal, in the 
county wherein the death is.— Jacob. 

JOINDER OP COUNTS.— See 

Count, § 1. 

JOINDER OP ISSUE.— See Joinder, 

2 3. 

JOINDER OP PARTIES.— See 

Joinder, \ 2. 

JOINT. —Combined; united; shared 
amongst many; in the same possession. 

§ 1. Property, —As applied to property 
(other than choses in action), joint signi¬ 
fies that it belongs to two or more persons 
in such a way that on the death of one of 
them without having disposed of his in¬ 
terest inter vivos , it passes to the survivors, 
and so on until they have all died but one, 
who then takes the whole by survivorship. 
This quality distinguishes a joint owner¬ 
ship from an ownership in common, and 
also, in the case of land, from the form of 
ownership known, in England, as copar¬ 
cenary (g. v.) As to the rules relating to 
joint ownership and ownership in com¬ 
mon, see Joint Tenancy; Tenancy in 
Common. 

$ 2. Joint ownership of choses in 
action. —In the case of bonds, covenants, 
contracts and other choses in action, when 
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the right of action is vested in two or more 
persons, so that they must all join in suing 
upon it, then the bond, covenant, &c., is 
said to be joint, as opposed to one which 
is several, namely, where each of the 
obligees has a separate interest, and may, 
therefore, sue alone. Whether a bond, 
covenant or the like, is joint or several, 
depends much more upon the subject- 
matter than upon the words employed, 
for if each of the obligees has a separate 
interest, the right of action will be several, 
although expressed to be joint and several. 
A bond, covenant, or the like, entered into 
with several obligees, cannot be joint or 
several, at their election, but must be either 
one or the other. Wms. Pers. Prop. 356. 

2 3. If one obligee releases the obligor, 
this is sufficient to bar all the obligees; 
and if one of several joint obligees dies, 
his interest passes to the survivors. In 
the case of partners in trade, however, 
the share of a deceased partner devolves 
in equity on his personal representatives, 
and the surviving partners become trustees 
for them of his share. (Wms. Pers. Prop. 
354, 357.) The same rule applies where 
two or more persons advance money and 
take the security to themselves jointly. 

§ 4. A joint ownership of a chose in 
action cannot be severed at law by either 
or both of the obligees, but the parties 
may make a severance which will be bind¬ 
ing in equity. See Tenancy in Common. 

i 5. Joint liability on choses in 
action. —Two or more persons may be 
jointly liable to the same debt or demand, 
and though each is liable for the whole 
debt, yet they are all considered as 
together forming one person; they must, 
therefore, all be sued together, and a vol¬ 
untary release to one will discharge them 
all. (See Release.) On the other hand, 
if one of them is compelled to pay the 
whole debt, he is entitled to contribution 
from the others to the extent of their 
shares. (Batard v. Hawes, 2 Ell. & B. 287. 
See Contribution.) On the death of one, 
hi6 liability passes to the survivors, except 
in the case of partners, for on the death 
of a partner, his estate remains liable in 
equity for all partnership debts then exist¬ 
ing. (Wms. Pers. Prop. 360, 364.) Hence, 
it is sometimes said that though a partner¬ 


ship debt is joint at law, in equity it is 
joint and several; but the rule is only 
true to the extent above mentioned. Ken¬ 
dall v. Hamilton, 4 App. Cas. 517. 

2 6. Joint and several. —A liability 
may, however, be both joint and several, 
so that the creditor may sue one or more 
of the debtors separately, or all of them 
jointly, at his option. (Die. Part. 230 et 
seq .) And if one of them is compelled to 
pay the whole debt or more than his pro¬ 
portion, he is entitled to contribution from 
the others. (See Contribution.) If one 
of them dies, his estate remains liable in 
the same way that be was. (Wms. Pers. 
Prop. 363.) As to the release of such a 
liability, see Release. 

\ 7. In the English law of bank¬ 
ruptcy, when several persons are partnerr. 
together, and all become insolvent, the petition 
and adjudication of bankruptcy against tlmm 
may be either joint, i. e. embracing all the mem¬ 
bers of the firm, or separate, i. e . continon to 
each member individually. (Robs. Bank'. 572.) 
When all the members of a firm, qud partners, 
are adjudged bankrupt, the property of the 
members which vests in the trustee is divided 
into two parts, namely : The joint estate, or that 
of the firm, such as the capital, stock in trade, 
&c.; and the separate estates consisting of the 
private property of each partner; and distinct 
accounts are also kept of the joint or partnership 
debts, and of the separate debts. This is neces¬ 
sary, because it is a rule that joint creditors (i. e . 
creditors against the firm) are entitled to have 
their debts paid in full out of the joint estate, 
before the separate creditors (/’. e. the creditors 
of each member) can receive anything from the 
joint estate, while the separate creditors of each 
partner are entitled to a similar priority of pay¬ 
ment out of his separate estate, as against the 
joint creditors. Id. 583, 609; ex parte Cook, 2 
P. Wms. 500 ; Lind. Part. 1145 et seq.; Read v. 
Bailey, 3 App. Cas. 94. 

I 8. A joint and several creditor is one for 
whose debt the firm is jointly, and all or some 
or one of its members are or is also, separately, 
liable. (Robs. Bankr. 616.) Thus, if A. and B. 
are trading in partnership under the firm of A. 
and Company, and a bill of exchange is accepted 
by A. and Company, and indorsed by A., the 
holder of the bill would, in the event of A. and 
B.’s bankruptcy, be a joint and several creditor, 
and, therefore, entitled to prove against both the 
joint estate of the firm and the separate estate 
of A. Ex parte Honey, L. R. 7 Ch. 178. S^c 
Conversion, ? 8; Proof. 

g 9. Land Transfer act.—In the case of 
land registered under the English Land Trans¬ 
fer Act, 1875, “ joint proprietors ” mean any two 
or more persons who are registered as being 
together entitled to land, whether concurrently 
(e. y. a s joint tenants, tenants in common, <fcc. f ) 
or successively (e. g . tenant for life and remain¬ 
derman). \ 69. 
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Joint, (when a writ is not). 6 Halst. (N. J.) 
128. 

JOINT ACCOUNT. — The rule that 
where two or more persons advance money and 
take the security to themselves jointly, each is, 
in equity, deemed to be separately entitled to 
his proportion of the mouev, so that on his 
death it passes to his personal representatives 
and not to his surviving co-lenders, made it 
usual, in England, in cases where money was 
advanced by trustees, to insert in the mortgage 
deed or other instrument of security a declara¬ 
tion that the nionev belonged to the lenders on 
a joint account in equity as well as at law, and 
that the receipt of the survivors or survivor, or 
his personal representatives, should be a full dis¬ 
charge tor any moneys due on the security. By 
the Conveyancing Act, 1881, $ 61, it is now suffi¬ 
cient to say that the money is advanced by the 
lenders out of money belonging to them on a 
joint account, without more, while in cases 
where the security is made to two or more per¬ 
sons jointly and not in shares, it is (it seems) 
unnecessary to say even that. The section is, 
however, somewhat involved and consequently 
obscure. 

JOINT ACTION. — An action in 
which there nre two or more plaintiffs, or 
two or more defendants. 

JOINT ADMINISTRATORS, EX¬ 
ECUTORS, or TRUSTEES.— Those 
who are joined in the administration of 
an estate, the execution of a will, or the 
performance of a trust. 

Joint and e^ual proportions, (in a will). 
Ainb. 656. 

Joint and several, (when agreement is). 
7 T. R. 352. 

- (when bond is). 2 Day (Connq 442; 

5 HalsL (N. J.) 119; 12 Serg. & R. (Pa.) 154; 
4 Desaus. (S, C.) 148; 6 Rand. (Va.) 39; 2 
Wheel. Am. C. L. 38° • 1 Cox Ch. 200: Cro. 
Jac. 322; 1 East 400 ; 3 Ves. 3y£. 

- (when bond is not). 1 Earn. & 0. 

682, 687. 

- (when promissory note i<<J. 5 Mast- 

358 ; 7 Id. 58. 

JOINT AND SEVERAL BOND.- 

Ses Joint, \\ 2, 3. 

JOINT AND SEVERAL LIABIL¬ 
ITY.— See Joint, 22 5. 6. 

JOINT AND SEVERAL LIABILITY, (of exeCU- 
tors). 1 Watts (Pa.) 365. 

JOINT AND SEVERAL OBLIGATION, (what ifl). 

10 Mass. 445-452; 10 Serg. & R. (Pa.) 33: 4 
Watts (Pa.) 50. 

Joint and several obligors, (how sued). 
I Pet. (U. S.) 46; 3 Pick. (Mass.) 16. 

JOINT AND SEVERAL OWN¬ 
ERSHIP — See Joint, 22 2-4. 


JOINT BOND.— See Joint, 25 2, 3. 

Joint bond, (what constitutes). 1 Harr. (N 
J.) 453; 2 Watts (Pa.) 414; 2 Wheel. Am. U. 
L. 379. 

what is not). 2 Wash. (Va.) 138. 
effect of). 5 Co. 119. 

JOINT COMMITTEE.—A commit 
tee composed of members of each house 
of a legislative body, appointed to confei 
together. See Conference, 2 2. 

JOINT CONTRACTORS.—Persons 
jointly liable on a contract. 

JOINT CREDITORS—Persons hav¬ 
ing a joint interest in the same debt or 
demand. 

JOINT DEBTORS.—Persons united 
in a joint liability or indebtedness. 

Joint debtors, (defined). 18 Johns. (N. Y.) 
459. 

JOINT EXECUTORS.— Joint 
Administrators. 

JOINT FIAT.—A fiat which was formerly 
issued against two or more trading partners. 

JOINT FINE.—If a whole vill is to be 
fined, a joint fine may be laid, and it will be 
good for the necessity of it; but, in other cases, 
fines for offences are to be severally imposed on 
each particular offender, and not jointly upon all 
of them. (1 Rol. 33; 11 Co. 42; Dyer 211.)— 
Jacob. 

JOINT HEIR.—A co-heir. 

Joint holders, (of a bill of exchange). 5 
T. B. Mon. (Ky.) 173. 

JOINT INDICTMENT.—When sev¬ 
eral offenders are joined in the same in¬ 
dictment, such an indictment is called a 
‘‘joint indictment;” as when principals 
in the first and second degree, and acces- 
) sories before and after the fact, are all 
| joined in the same indictment. 2 Hale 
[ 173. 

JOINT LIABILITY.— See Joint, 2 5. 

JOINT LIVES. — This expression, 
which is met with more frequently in 
English books, applies when a right is 
granted to two or more persons, to be en¬ 
joyed while both live. Annuity to two 
for their joint lives is payable until one 
dies.— Abbott . 
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Joint makers, (of a promissory note, liabil¬ 
ity of). 6 Cranch U. S.) 253; 2 Cai. (N. Y.) 

121 . 

Joint note, (what is). 2 Halst. (N. J.) 71. 

Joint obligation, (what is). 1 Rawle (Pa.) 
255; 1 Munf. (Va.) 175. 

Joint ojbligees, (of a bond, how far joint 
tenants). 1 Harr. (N. J.) 16. 

Joint owners, (who are). 4 Dali. (U. 8.) 
354; 4 T. R. 720. 

- (equivalent to “partners”), 1 Com. 

Dig. 317. 

JOINT OWNERSHIP. —See Joint, 
U 1 ^. 

Joint promissory note, (what is). 3 Russ. 
Ch. 424. 

Joint rights, (in a statute). 62 How. (N. 
Y.) Pr. 73. 

JOINT STOCK COMPANY. —A 

term which was originally applied to those 
unincorporated companies or large part* 
nerships with transferable shares formed 
at the beginning of the last century (joint 
stock companies under the common law), 
and as to the legality of which doubts were 
and are entertained in England. (See the 
Bubble Act of 1719 (6 Geo. I. c. 18), passed 
to discourage these associations; Lind. 
Part. 189 et seq.) By various acts of par¬ 
liament, from 1825 to 1857, the principal 
of which were those of 1844, 1855,1856 and 
1857, the formation of joint stock com¬ 
panies was legalized and facilitated. (Id. 
7.) These companies are quite common 
iu the United States, and we are not aware 
that an}' doubts are now entertained as to 
their legality. See the statutes of the sev¬ 
eral States on this subject. As to the 
English acts now in force, see Companies 
Acts ; Dissolution, 2 3. 

Joint stock company, (in a statute). 121 
Mass. 524. 

JOINT TENANCY.— 

2 1. An estate in joint tenancy, in the 
strict sense of the phrase, is created where 
land or any other tenement is conveyed 
or given to two or more persons to hold in 
fee, for life, or other estate. Persons may 
also be joint tenants by wrong, as where 
two or more disseise another of any lands 
or tenements to their own use. Litt. 2$ 
277, 278. See Title. 


2 2. The term joint tenancy is also ap¬ 
plied to personal property (Co. Litt. 182a), 
e. g. stock in the funds, although it is not 
the subject of tenure; hence it is more 
correct to say that two persons are jointly 
entitled to stock, or that they have a joint 
ownership of it. As to chases in action, 
see Joint, 2 2 et seq. 

g 3. When two or more persons are joint 
tenants of property, they have, with re¬ 
spect to all other persons than themselves, 
the properties of a single owner. The 
principal incidents of joint tenancy are as 
follows: 

2 4. Every joint tenant is seised or pos¬ 
sessed of the joint property per my et per 
tout , i. e. by every part and by the whole ;* 
by this is meant that the possession of each 
is indivisible, and that each has an equal 
right, so that no one can claim the exclu¬ 
sive possession of any particular part of 
the property, though each is entitled to 
his proportion of the rents or other income. 
(Wins. Real Prop. 134.) It also follows 
that one joint tenant cannot convey his 
interest to his co-tenants in the same wav 
that one stranger conveys to another, and 
therefore the proper mode of conveyance 
from one joint tenant to another is by re¬ 
lease, operating as an extinguishment of 
the interest conveyed. Id. 137. See Re¬ 
lease. 

2 5. Every joint tenancy is created by 
one and the same title ( i . e. the same de¬ 
vise or the same conveyance), and at one 
and the same time; hence, if land is 
limited to A. for life, and after his death 
to the heirs of B. and C., and B. dies in 
A.’s life-time, and afterwards C. dies also in 
A.’s life-time, here B. and C.’s heirs are not 
joint tenants, because the remainder in 
one moiety of the land vested in B.’s heirs, 
while the remainder in the other was still 
contingent. (Co. Litt. 188a.) But under 
the Statute of Uses, or by a gift by will, 
two persons may be joint tenants, although 
they come to their estates at different 
times. Id. and note (13); Wms. Real 
Prop. 137; Wms. Pers. Prop. 355. 

2 6. All the joint tenants must be owners 
in the same interest and in the same 


*Litt. 2 288. It is not quite clear whether part (French mi). The latter seems the more 
my or mie conies from the Latin mica, a little bit probable. See Littr6 Diet. a. w .; Diez v. Mezzo. 
(French mie) y or from the Latin medius, half or 
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capacity; and, therefore, if land is given 
to two persons, to the one for life, and the 
other for years, they are not joint tenants. 
[See Estate Tail, l 4.) So, if land is given 
to the king and to a subject, they are not 
joint tenants, because the king is seised in 
his royal or politic capacity injure eoronx, 
while the subject is seised in his natural 
capacity. Co. Litt. lS8a, 190a. 

I 7. But the most important quality of a 
joint tenancy is that of survivorship; ‘‘as 
if three joyntenants be in fee-simple, and 
the one hath issue and dieth, yet they 
which survive shall have the whole tene¬ 
ments, and the issue shall have nothing. 
And if the second joyntenant hath issue, 
and dye, yet the third which surviveth 
shall have the whole tenements to him and 
to his heires forever.” (Litt. § 280.) But 
any joint tenant may by disposing of his 
share during his life-time (though not by 
will) to a stranger, sever the joint tenancy, 
so far as that share is concerned, so that it 
will henceforth be held by the stranger as 
tenant in common with the remaining 
tenant or tenants, who will continue to be 
joint tenants as between themselves. (Id. 
H 287, 294.) Joint tenants may also make 
partition ( q. v.) Id. \ 290; Co. Litt. 187 a; 
Wins. Real Prop. 138. 

\ 8. An exception to the right of sur¬ 
vivorship between joint owners occurs in 
the case of partners in trade, for in this 
case the law vests in the executors or ad¬ 
ministrators of a deceased partner the 
share of the deceased in all personal chat¬ 
tels in possession (such as merchandise or 
ships) belonging to the partnership. But 
this rule does not apply to real estate or 
choses in action, which by law go by sur¬ 
vivorship to the surviving partners. In 
equity, however, the share of the deceased 
partner in the real estate and choses in 
action of the partnership devolves on his 
executor or administrators, and the sur¬ 
viving partners are therefore trustees of it 
for his executors or administrators. See, 
also , Joint, \ 3. 

I 9. The incident of survivorship being 
inconvenient where persons are benefi¬ 
cially entitled to property, joint tenancy 
seldom occurs except in the case of trust¬ 
ees; here the incident is useful, for on the 
decease of one of the trustees the prop¬ 
erty veata in the survivors by mere opera¬ 


tion of law, without devolving on the 
representatives of the deceased trustee, 
and without being affected by any testa¬ 
mentary disposition by him. Wms. Real 
Prop. 139; Wats. Comp. Eq. 452. See 
Estate, 2 11; Joint. 

Joint tenancy, (what words in a will create). 
8 Cora. Dig. 447. 

Joint title, (declaration alleging, how sup¬ 
ported). 1 Hill (N. Y.) 121. 

Joint trespass, (damages in action for). 1 
Gr. (N. J.) 298. 

JOINT TRESPASSERS.—Two or 

more who unite in committing a trespass. 

JOINT TRUSTE E S.—See Joint Ad¬ 
ministrators. 

Jointly and between them, (in a will). 
1 Bro. Ch. 118. 

Jointly and severally, (in an agreement). 
7 T. R. 352. 

in a bond). 3 Brev. (S. C.) 145. 
in a deed). 16 Mass. 60. 
in a lease). 5 T. R. 522. 
in a promissory note). 22 Pick. 
(Mass.) 158. 

JOINTRESS.—A woman having, or 
entitled to a jointure ( q . v.) 

JOINTURE .—The derivation of jointure in 
the sense of joint tenancy is obvious. The word ac¬ 
quired its meaning of a provision for a wife after her 
husband’s death, from the practice of making a pro¬ 
vision for a wife by limiting a “jointure” or estate in 
Joint tenancy to her and her husband before marriage, 
so that the estate would pass to the survivor. Co, 
Litt. 187 b. 

\ 1. In the ordinary sense of the word, 
jointure is a provision made by a husband 
for the support of his wife after his death. 
It is either legal or equitable. 

\ 2. Legal jointure.—A legal jointure is 
(or rather was, for it has long been practically 
obsolete) “a competent livelihood of freehold 
for the wife of lands or tenemems, &c., to take 
effect presently in possession or profit after the 
decease of the husband for the life of the wife 
at the least,” (Vernon’s Case, 4 Co. 2b; Co. Litt. 
36 b,) and was given to her either (1) at com¬ 
mon law, in which case it did not bar the wife’s 
dower; or (2) by way of use before the Statute 
of Usee; or (3) under the provisions of the 
Statute of Uses, in which case, if the jointure 
was made in compliance with the act, it operated 
so as to bar the wife’s dower, or to put her to 
her election whether she would take the jointure 
or the dower, according as the jointure was made 
before or after the mamage. Ib. ; Wats. Comp. 
Eq. 580. 

$ 3. Equitable jointure. —An equitable 
jointure generally consists of a rent-charge or 
annuity payable by the trustees of a marriage 
settlement to the wife for her life, if she should 
survive her husband ; the rent-charge or annuity 
being generally secured by powers of distress 
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and entry, and by the limitation of the settled 
lands to trustees for a long term of years. 
(Elph. Conv. 322, 332 et seq.) If the settlement 
is made by a tenant in tail, after attaining 
twenty-one, and during his father's life-time, the 
land is disentailed and resettled on the father 
and son successively for life, with remainder in 
tail to the son’s issue, with power for the son to 
charge a jointure rent-charge, secured by powers 
of distress and entry, in favor of any wife whom 
he may marry, and to limit a term for securing 
it. By a separate deed the son exercises these 
powers in favor of the lady whom he is about to 
marry. Id. 420 et seq. See Resettlement. 

$ 4. The acceptance of an equitable jointure 
by a wife always operated as a bar to her dower. 
(Wins. Real Prop. 226.) Since the English 
Dower Act, the doctrine of a jointure (legal or 
equitable) operating as a bar to dower, is of no 
practical importance. Id. 227. See Dower. 

\ 5. Jointure is the old term for joint tenancy. 
Lilt. \ 280. 

Jointure, (defined). 3 Mete. (Ky.) 151: 2 
Bl. Com. 137. 

- (what is). 4 Co. 3; Dyer 220 a; Co. 

Litt. 36. 

what is not). 3 Miss. 692. 
when a bar to dower). 7 Mass. 155; 
2 Paige (N. Y.) 511. 

-(in dower law). 19 Mo. 469. 

-(in a statute). ,21 Me. 364. 

JOKELET.—A little farm such as required 
a small yoke of oxen to till it. 

JONCARIA, or JUNCARIA.— Land 
where rushes grow. Co. Litt. 5 a. 

JORNALE.—As much land as could be 
plowed in one day.— Spel. Gloss . 

JOUR.—In old English law, a day. Co. 
Litt. 134b. See Day; Dies. 

JOUR EN BANC. — A day in banc. 
Distinguished from jour en pays (a day in the 
country), otherwise called jour en nisi prius. 

JOUR IN COURT.—A day in court; a 
day to appear in court; an appearance day. 

JOURNAL.— 

1 1. A diary. A book kept as a record 
of what is done day by day, or of proceed¬ 
ings in the order of their occurrence. 

2 2. In book-keeping, a book of ac¬ 
count used in double entry, the chief 
object of which is to contain a periodical 
abstract of the day-book, for more con¬ 
venient posting into the ledger. 

2 8. In legislative parlance, the daily 
record of the proceedings of either house 
kept by the clerk, in which the various 
motions, votes, resolutions, &c., are entered 
as they occur. 


JOURNALS OP CONGRESS, or 
PARLIAMENT.— See Journal, 8 3 

Journey, (what is not). 3 Heisk. (Tenn.) 
511. v 

JOURNEY-HOPPERS.-Regrators of 

yarn. Stat. 8 Hen. YI. c. 5. 

JOURNEYMAN.—A workman hired 
by the day or other given time. 

JOURNEY’S ACCOUNTS.—Tlu 

shortest possible time between an abatement of 
one writ and the issuing of another. Obsolete 
6 Co. 10. 

Journey's accounts, (defined). 1 Ld. 
Raym. 432. 

JUDAISMUS.—The religion of the Jews; 
also usury ; also the dwelling places of the Jews. 

JUDEX.—In the Roman, civil, and old 
English law, a judge; though according to some 
writers, he was, in early times, rather a juror 
than a judge, finding facts only and reporting to 
the preetor. The principal use of the word, 
however, is in its more modern sense of “judge." 

JUDEX A QUO. —A judge from whom 
an appeal is taken. 

JUDEX AD QUEM.—A judge to whom 
an appeal is taken. 

Judex sequitatem semper spectare 
debet (Jenk. Cent. 45): A judge ought always 
to regard equity. 

Judex ante oculos sequitatem sem¬ 
per habere debet: A judge ought always 
to have equity before his eyes. 

Judex bonus nihil ex arbitrio suo 
faciat, nec propositione domesticce 
voluntatis; sed jexta leges et jura 
pronunciet (7 Co. 27 a): A good judge may 
do nothing from his own judgment, or from a 
dictate of private will; but let him pronounce 
according to law and justice. 

Judex damnatur cum nocens ab- 
solvitur: The judge is condemned, when a 
guilty person escapes punishment. 

JUDEX DELEGATUS.—A delegated 
judge; a special judge. 

Judex est lex loquens (7 Co. 4 a): A 
judge is the law, speaking. 

JUDEX FISCALIS.—A fiscal judge; 
one having cognizance of matters relating to 
the fiscus ( q . v.) 

Judex habere debet duos sales; 
salem sapientias, ne sit insipidus; et 
salem conscientiaB, ne sit diabolus: 
A judge should have two salts; the salt of wis¬ 
dom, lest he be insipid; and the sal* of con* 
science, lest he be devilish. 
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Judex non potest esse testis in pro¬ 
pria causa ^4 Inst. 272): A judge cannot be 
a witness in his own cause. 

Judex non potest injuriam sibi 
datam punire (12 Co. 113): A judge can¬ 
not punish an injury done to himself. 

Judex non reddit plus quam quod 
petens ipse requirit (2 InsL 286): A judge 
restores not more than that which the plaintiff 
himself requires, 

JUDEX ORDINARIUS.—A judge hav¬ 
ing jurisdiction in his own right, as distinguished 
from th e judex deiegaius (q. t>.) 

JUDGE. —An officer lawfully appointed 
or elected, who sits to administer justice, 
according to law, in a court. Judges are 
divided into judges of record, not of record, 
superior and inferior judges, &c., in the 
same way as the courts of which they are 
members. See Chambers; Court; Jus¬ 
tice. 

I 2. In England no action will lie against 
a judge of record for any act done by him 
in the exercise of his judicial functions; 
and even inferior justices, and those not 
of record, cannot be called in question for 
an error in judgment, so long as they act 
within the bounds of their jurisdiction. 
(Garnett v. Ferrand, 6 Barn. & C. 611; 
Mostyn v. Fabrigas, 1 Sm. Lead. Cas. 652; 
Scott v . Stansfield, L. R. 3 Ex. 220; Willis 
v. Maelachlan, 1 Ex. D. 376.) If, however, 
a judge not of record exceeds his jurisdic¬ 
tion, he is liable to an action by the injured 
party. (See Crepps v. Durden, 1 Sm. Lead. 
Cas. 711.) This distinction between the 
respective civil liabilities of judges of 
courts of record and not of record, seems 
not to obtain in America, the prevailing 
rule being that any judge is civilly liable 
for acts exceeding his jurisdiction, if will¬ 
ful or corrupt. See Coram non Judice. 

2 3. As to the removal of judges, see 
Dum Bene se Gesserit. 

Judge, (what acts constitute). 1 Ld. Ravm. 
454. 

-(who is not). 3 Serg. & R. (Pa.) 29. 

-(synonymous with “jtfstice”). 1 Code 

(N. Y.) R: 39. 

-(in State constitution). 3 Yeates (Pa.) 

314. 

-(in revised statutes). 4 Paige (N. Y.) 

546. 


JUDGE ADVOCATE.—The public 
prosecutor of a court martial. He also 
swears in the members of the court, ad¬ 
vises the court, protects the prisoner from 
answering questions tending to criminate 
him, and objects to leading questions when 
propounded to other witnesses. 

JUDGE ADVOCATE GENERAL. 

—The adviser of the government in refer¬ 
ence to courts martial and other matters 
of military law. In England, he is gen¬ 
erally a member of the house of commons 
and of the government for the time being. 

Judge of a court of record, (in a statute). 
50 Barb. (N. Y.) 562. 

Judge of the court, (in a statute). 1 Civ. 
Pro. (N. Y.) 119, 122. 

JUDGE ORDINARY.—By Statute 20 
and 21 Viet. c. 85, 3 9, the judge of the Court 
of Probate was made judge of the Court for 
Divorce and Matrimonial Causes created by that 
act, under the name of the judge ordinary. He 
was in effect judge of first instance in all matters 
within the jurisdiction of the court. By the 
Judicature Acts, which transferred the jurisdic¬ 
tion of the court to the High Court of Justice, 
the judge ordinary was made president of the 
Probate, Divorce, and Admiralty Division of 
the High Court, and is now so called. See 
Court for Divorce and Matrimonial 
Causes. 

JUDGER.— A Cheshire juryman.— Jacob . 

JUDGE'S CERTIFICATE.— See anti 
p. 186, n. (4). 

JUDGE’S MINUTES, or NOTES. 

— When evidence is given viva voce on the 
trial of an action, the judge usually takes 
notes of the evidence, which are used 
when it becomes a question what the evi- 
was, e . g . on a motion for a new trial, or an 
appeal. The judge is not bound either to 
take the notes or to allow them to be 
used, although in practice he does both. 

JUDGE’S ORDER.—An order made 
by a judge at chambers, or out of court.— 
See , also , Judgment, \ 9. 

JUDGMENT . —Norman-French : juge- 
ment ; Low Latin : judicamentum , from Latin, judicare . 

\ 1. Defined.—The decision or sentence 
of a court on the main question* in a pro¬ 
ceeding, or on one of the questions, if 
there are several. The judgment so pro- 


* The obsolete judgment of respondeat ouster order, it has not been thought necessary to frame 
(?. v.) is an exception to this definition ; but as the definition so as to include it. 
it was not really a judgment, but an interlocutory 
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nounced is entered on the records of the 
court. (Rules of Court, xli. 1,1a; xli.A. 
See Enter; Record.) The term “judg¬ 
ment, ” however, is also used to denote the 
reasons which the court gives for its deci¬ 
sion ; so that where the court consists of 
several judges it may, and often does, hap¬ 
pen that each judge gives a separate judg¬ 
ment or statement of his reasons, although 
there can only be one judgment of the 
court in the technical sense of the word. 
These judgments (more properly called 
“ opinions ”) are reported as precedents in 
important cases. See Reports. 

In civil actions, judgments (in the tech¬ 
nical sense) are of the following kinds: 

2 2. In rem. —With regard to their con¬ 
clusive effect, judgments are of two kinds, 
in rem and in personam. (See In Personam.) 
A judgment in rem is an adjudication pro¬ 
nounced upon the status of some particu¬ 
lar subject-matter by a tribunal having 
competent authority for that purpose. 
Such an adjudication being a solemn dec¬ 
laration, from the proper and accredited 
quarter, that the status of the thing ad¬ 
judicated upon is as declared, it concludes 
all persons from saying that the status of 
the thing or person adjudicated upon was 
not such as declared by the adjudication. 
Thus, a court of admiralty having in cer¬ 
tain cases a right to condemn ships and 
goods, its judgment is conclusive against 
all the world that the property so con¬ 
demned was liable to seizure. (2 Sm. 
Lead. Cas. 785.) So, in England, a declar¬ 
ation of legitimacy, and (it would seem) a 
judgment of outlawry, are in effect judg¬ 
ments in rem. A judgment of divorce 
pronounced by a foreign court is in certain 
cases recognized by our courts, and is then 
a judgment in rem. Id. 784; Harvey v. 
Farnie, 5 P. D. 153. See Foreign Divorce. 

2 3. In personam, or inter partes.— 

A judgment in personam is more accurately 
called a judgment inter partes , for an adju¬ 
dication upon the status of a particular 
person (as in the cases mentioned above) 
is as much a judgment in rem as an adju¬ 
dication on the status of a thing. (2 Sm. 
Lead. Cas. 784 et seq .) Judgments in per¬ 
sonam are those which bind only those 
who are parties or privies to them; as in 
an ordinary action of cor tract or tort, 


where a judgment given against A. cannot 
be binding on B. unless he or some one 
under whom he claims was party to it 
Id. 788. 

1 4. Final.— A final judgment is one 
which puts an end to the action by de 
daring that the plaintiff has or has not 
entitled himself to the remedy he sued 
for, so that nothing remains to be done 
but to execute the judgment. Thus, if the 
plaintiff in an action for damages obtains 
judgment for $500 damages and costs, the 
judgment is final. 

2 5. Interlocutory.— An interlocutory 
judgment is one which does not terminate 
the action, because it is not complete and 
definite. Thus, if judgment by default is 
taken against the defendant in an action 
for damages, it is an interlocutory one, 
because the amount of the damages has 
to be assessed, after which the final judg¬ 
ment is entered (see Writ of Inquiry); 
so judgment in an equity action for an 
account is, in general, interlocutory, be¬ 
cause the accounts and inquiries remain 
to be taken and made. See Further Con¬ 
sideration. 

2 6. Judgment on the merits.—A 

judgment on the merits is where the case 
has been argued and the court has decided 
which party is in the right; such a judg¬ 
ment is given on demurrer or after trial 
(g. t;.); and see Motion for Judgment; 
Verdict. 

A judgment is not given on the merits 
when it is founded on some technical rule 
of procedure; the following are the prin¬ 
cipal instances: 

2 7. Judgment by default is obtained 
when one party neglects to take a certain 
step in the action within the proper time. 

2 8. Judgment of non-suit is where 
the plaintiff fails to appear on the trial, or 
throws up the action ( see Non-Suit); like 
a judgment by default, it may be set aside 
on such terms as the court thinks fit. See 
also Discontinuance. 

2 9. Judge’s order.—In English practice, 
judgment by judge’s order is obtained either by 
consent, or on failure of the defendant to satisfy 
the judge that he has a good or primd facie de 
fence to an action for a liquidated demand 
(Archb. Pr. 784; Thompson v. Marshall, W. N 
1879, 213; Crump v. Cavendish, 5 Ex. D. 211.) 
To obtain this latter kind, commonly called 
“judgment under Order XIV./ 7 the plaintiff 
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takt* out a summon!? supported by an affidavit 
verifying the cause of action, and stating that he 
believes the dotondant has no defence. It the 
defendant fails to satisfy the judge that he ought 
to bo allowed to defend the notion, the judge 
either orders judgment to be signed, or allows 
him to defend on paying the money into court 
or giving security. The writ must be specially 
indorsed. Mv Writ of Summons. 

$ 10. By confession. —Judgment by 
confession is where a defendant gives the 
plaintiff a cognovit or written confession 
of the action (or confession of judgment 
as it is frequently called), by virtue of 
which the plaintiff enters .judgment. See 
Cognovit. 

1 11. De melioribus damnis.— Where, 
in an action against several persons for a j 
joint tort, the jury by mistake sever the 
damages by giving heavier damages against 
one defendant than against the others, the 
plaintiff may cure the defect by taking 
judgment for the greater damages (de 
meliuribus damnis) against that defendant 
and entering a nolle prosequi (q. v.) against 
the others. Archb. Pr. 40(3. 

The following kinds of judgment are peculiar 
to the Queen’s Bench Division of the English 
High Court; some of them are rare in practice, 
if not obsolete: 

2 12. Of assets in futuro.— Judgment of 

assets in futuro or quando decider ini (shortly 
“judgment qiuindo”); if an executor is sued for 
a debt of his testator and pleads pkne adminis - 
l rat it (q. v. >, or if an heir is sued and pleads 
riene v er descent (q. v .), the plaintiff in his reply 
ma} confess the truth of the plea and pray judg¬ 
ment of assets in futuro ; or if an executor 
pleads plene adm . prater, the plaintiff may have 
immediate judgment of the assets acknowledged 
to be in the hands of the defendant, and of assets 
in futuro for the residue. A judgment of assets 
quando decider int , or in futuro, is one to be levied 
when assets shall come to the hands of the heir 
or executor. Archb. Pr. 1006 et seq. ; Sm. Ac. 
(11 edit.) 363. See Scire Facias. 

213. Special judgment against exec¬ 
utor, See.— General judgment. —If an 
heir or executor pleads any other defence and 
fails, the judgment is usually special, viz., that 
the debt be levied of the goods or land of the 
stator as the case may be; but if he pleads a 
defence which is false to his knowledge (e. g. ne 
ungues executor or Hens per descent) then the 
judgment may be general, viz., that the debt be 
levied as if the action had been brought against 
him for his own debt. Id . 

2 14. Chancery judgments—Personal. 

—In the Chancery Division judgments are gen¬ 
erally known by names indicating their objects. 
Thus, a judgment directing an account to be 
taken is called a “judgment for an account,” and 
a judgment entitling a mortgagor to redeem the 
mortgaged property is a judgment for redemp¬ 


tion. In an action against a mortgagor, the 
judgment may be both a personal judgment 
directing the defendant to pay the mortgage 
debt, and a foreclosure judgment, or judgment 
of sale, enabling the plaintiff to foreclose or sell 
the mortgaged property on default in payment. 
G reenough Littler, 15 Ch. D. 93. See infra , 
2 20 . 

2 15. Married woman. —Judgment againHt 
the separate estate of a married woman on a 
covenant entered into by her is ill a special form. 
Pike v . Fitzgibbon, 14 Ch. D. 837. See Engage¬ 
ment. 

2 16. Execution of judgments.—A 

judgment is enforced by execution against 
the person or property of the party against 
whom it is given. (See Birmingham Estates 
Co. v. Smith, IS Ch. D. 506. See, also , Exe¬ 
cution, \\ 3-6.) Formerly, in England, a 
judgment for the payment of money oper¬ 
ated as a charge upon all the lands, tene¬ 
ments, and hereditaments of the person 
against whom it was entered up, in the 
same way as if he had charged them by 
writing under his hand. Provision was 
made for registration of such judgments. 
(See Registration.) Now, however, no 
judgment entered up after the 29th July, 
1864, affects any land until it has been 
actually delivered in execution; the wri> 
is registered in the name of the debtor 
(Stats. 1 and 2 Viet. c. 110; 2 and 3 Viet, c 
11; 23 and 24 Viet. c. 38; 27 and 28 Viet 
c. 112; Wms. Real Prop. 84 et seq.; Dar> 
Vend. 456; Wats. Comp. Eq. 464; Anglo- 
Italian Bank v . Davies, 9 Ch. D. 275.) The 
old English rule, in this respect, still pre¬ 
vails in most, if not all of the States; the 
judgment becoming a lien upon real estate 
as soon as entered or docketed, but not on 
personal property until levy made. 

2 17. Removal and enforcement of 
judgments. —A judgment may, in some 
cases, be enforced in other courts than 
that in which it was originally given; 
thus, a judgment of a county court or 
other inferior court may, in certain cases, 
be removed (in England) into the High 
Court of Justice, (and in some States, e. g . 

, New York,) such judgment becomes, when 
docketed, for purposes of enforcement, the 
judgment of the Supreme Court or Court 
of Common Pleas, and execution may be 
issued as if it had been a judgment of the 
higher court. 

2 18. Conversely an inferior court may, 
in a proper case, commit a debtor to 


JUDGMENT. 


(696) 


JUDGMENT. 


prison for non-payment of a sum due 
under a judgment of a higher court. 

2 19. Registration of Scotch and 
Irish judgments. —By the Judgments Ex¬ 
tension Act, 1868, a judgment obtained in a 
superior court of England, Scotland, or Ireland, 
may be registered in a superior court of either 
of the other two countries, and then has the 
same effect as if it had been originally obtained 
in the latter court. This is done for the purpose 
of issuing execution in England on a judgment 
obtained in Scotland or Ireland, and vice versd. 
The judgments office now forms part of the cen¬ 
tral office of the Supreme Court, (Judicature 
.(Officers) Act, 1879.) As to the duties of the 
registrar of judgments, see 2 14, and Rules of 
Court, December, 1879, and April, 1880. 

2 20. Transfer of judgment.— A judg¬ 
ment may in some cases be transferred 
from one person to another. Thus, where 
in a foreclosure action against the mortga¬ 
gor of land, and a person who had pur¬ 
chased the equity of redemption from 
him, personal judgment for the mortgage 
debt was given against the mortgagor, and 
a foreclosure judgment against the mort¬ 
gagor and his purchaser, it was ordered, 
that in the event of the purchaser redeem¬ 
ing the mortgage, the mortgagee (the 
plaintiff) should transfer to him the bene¬ 
fit of the personal judgment against the 
mortgagor, and that he should be at liberty 
to enforce it in the name of the plaintiff 
upon indemnifying him against his costs 
and expenses. Greenough v. Littler, 15 
Ch. D. 93. As to assigning judgments to 
sureties, see Surety. 

2 21. Action on judgment.— In some 
cases a judgment may give rise to a fresh 
cause of action. Thus, if it becomes 
necessary to enforce a judgment against 
persons who have succeeded to the liabil¬ 
ity of the original defendants, an action 
must be brought for that purpose. (Att.- 
Gen. v. Corporation of Birmingham, 15 
Ch. D. 423.) So an action may be brought 
to set aside a judgment obtained by fraud. 
(Flower v. Lloyd, 6 Ch. D. 297, 10 Ch. D. 
827; Lancaster Banking Co. v. Cooper, 9 
Ch. D. 594.) At common law, every judg¬ 
ment for payment of a sum of money 
creates a debt on which the successful 
party may bring an actiorr, and in some 
cases he could not enforce it in any other 
way, e. g . if he had allowed a year and a 
day to elapse without issuing execution ; 
but such a proceeding was never favored 
if there was another remedy for enforcing 


the judgment. The Stat. 13 Edw. I. c. 45, 
enabled a plaintiff to bring a scire facias 
{q. v.) on his judgment after a year and a 
day. (2 Wms. Saund. notes to Jeffreson 
v. Morton, and Underhill v. Devereux.) 
And to discourage unnecessary actions on 
judgments, the Stat. 43 Geo. III. c. 46 
directed that the plaintiff should not be 
entitled to costs, except by special order 
of the court. Under the modern practice, 
execution may be issued as of right within 
five (in some jurisdictions, six) years from 
the entry of the judgment, and by leave of 
the court at any time afterwards, not ex¬ 
ceeding twenty years, without bringing an 
action on the judgment, and such actions 
therefore appear to be practically obsolete. 

2 22. Foreign judgments.—A judg¬ 
ment given in 'personam for an ascertained 
sum by a foreign court of competent juris¬ 
diction, is considered in England and 
America as primd facie evidence of the 
defendant’s liability to pay the amount to 
the plaintiff, and may, therefore, be the 
subject of an action in the courts. So, if 
A. brings proceedings against B. in a 
foreign country and fails, and then sues B. 
for the same cause of action in an English 
or American court, B. may defeat the 
second action by pleading the foreign judg¬ 
ment as res judicata. (Westl. Pr. Int. Law 
(2 edit.) 301; In re Boyse, 15 Ch. D. 591; 
Pig. For. Jud. See 14 and 15 Viet. c. 99, 
2 7.) In the latter case the judgment is 
conclusive. Where, however, an action is 
brought here to enforce a foreign judg¬ 
ment, it seems that our courts will so far 
examine into it that if the proceedings by 
which it was obtained, or the law on which 
it is founded, are “repugnant to natural 
justice/’ or contrary to some principle of 
morality or public policy recognized by 
our law, they will refuse to enforce it 
Westl. Pr. Int. Law 311. 

2 23. Criminal. —In criminal proceed¬ 
ings, the judgment is the sentence of the 
court on the verdict of the petty jury, or 
on the prisoner pleading guilty to the in¬ 
dictment. (Archb. Cr. PI. 249.) Where 
the jury acquits the prisoner, the judgment 
is, that he be discharged of the premises. 
If he pleads guilty or is convicted, the 
judgment declares the punishment which 
he has to suffer, e. g . death, imprisonment, 
fine, &c. (Id. 183; 4 Steph. Com. 443.) 
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Formerly, in England, judgment of death 
might be recorded without being pro¬ 
nounced where it was intended to reprieve 
the prisoner, but this has been abolished: 
Stats. 4 Geo. IV. c. 48; 24 and 25 Viet. c. 
95. Aiteal; Res Judicata; Writ of 
Error. 


Judgment, (defined). 56 Ala. 25; 74 Ind. 
550; 3 La. Ann. 34; 109 Mass. 325; 110 Id. 
491 ; 3 Mete. (Mass.) 520; 23 Wend. (N. Y.) 
5S7 ; 1 Wvom. T. 229. 

-(what is). 2 Pet. (U. S.) 464; Penn. 

(N. J.) 204; 12 Johns. (N. Y.) 31 ; 14 Wend. 
(N. Y.) 75. 

- (what is not). 122 Mass. 301; Penn. 

(N. J.) 112. 

- (when may be opened). Coxe (N. J.) 

201 . 

-(when void). 15 Johns. (N. Y.) 121. 

- (manner of proving). 4 Cow. (N. Y.) 

527. 

-(lien of). 5 Pet. (U. S.) 358; 7 Id. 

4S1; 6 Paige (N. Y.) 457; 1 Watts (Pa.) 54. 

- (when assignment may be by parol). 

15 Mass. 481; 3 Wheel. Am. C. L. 176. 

- (when writ of error lies from). 14 

Pet. (U. S.) 563. 

- (of a court of competent jurisdiction, 

effect of). 9 Pet. (U. S.) 8 ; 10 Id. 472, 473 ; 1 
Halst. (N. J.) 275. 

-(action upon). 2 Dali. (U. S.) 302 ; 9 

Mass. 133; 2 Pick. (Mass.) 448 ; 4 Cow. (N. Y.) 
292. 

- (of court of another State), 7 Craneh 

(U. S.) 481; 3 Wheat. (U. S.) 234 ; 1 Pet. (U. 
S.) C. C. 155; 19 Johns. (N. Y.) 162; 3 Wend. 
(N. Y.) 267; D. Chip. (Vt.) 59. 

-(in a statute). 53 Barb. (N. Y.) 407 ; 

2 Cai. (N. Y.) 312; 1 Cow. (N. Y.) 150, n. (d) ; 
76 N. Y. 555, 557 ; 64 N. C. 39; L. R. 6 C. P. 
245, 246. 

-(in statute givingan appeal). 5 Mass. 

195; 9 Id. 230; 11 Id. 275; 5 Pick. (Mass.) 206. 

- (in revenue law). 54 Ala. 403. 

- (decision on demurrer is). 2 Minn. 

34. 

-(includes an order of filiation). 2 

Harr. (Del.) 361. 

Judgment book, (in the code). 81 N. Y. 
182. 


JUDGMENT CREDITOR.—One 

who is entitled to enforce a judgment by 
execution (q. v.) The owner of an unsatis¬ 
fied judgment. 


JUDGMENT DEBTOR.—One 

against whom a judgment, ordering him 
to pay a sum of money, stands unsatis¬ 
fied. He may, by order of the court 
or a judge, be orally examined by the 
judgment creditors as to debts owing to 
him by third parties, and be compelled to 
produce books *nd documents, with a 


view to attaching any debts due to him 
See Creditors’ Suit ; Supplementary Pro¬ 
ceedings. 

JUDGMENT DEBTOR SUMMONS. 

—-Under the English Bankruptcy Act, 1861, 
76-85, these summonses might be issued against 
both traders and non-traders, and in default of 
payment of, or security, or agreed composition 
lor the debt, the debtors might be adjudicated 
bankrupt. This act was repealed by 32 and 33 
Viet. c. 83, i 20. The 32 and 33 Viet. c. 71, 
however, (Bankruptcy Act, 1869,) provides (%7) 
for the granting of a “debtor’s summons,” at the 
instance of creditors, and in the event of failure 
to pay or compound, a petition for adjudication 
may be presented, unless in the events provided 
for by the section. See Debtor Summons. 

JUDGMENT DEBTS. —Debts, 
whether on simple contract or by specialty, 
for the recovery of which judgment has 
been entered up, either upon a cognovit , or 
upon a warrant of attorney, or as the result 
of a successful action. See Debt, g 3. 

Judgment, final, (defined). 6 Conn. 61; 7 
Id. 441 ; 17 Id. 72. 

-(what is). 2.1 Conn. 284 ; 9 Mass, 241; 

1 Pick. (Mass.) 286; 7 Wheel. Am. C. L. 378. 

-- (what is not). 9 Pet. (U. S.) 4; 3 

Wheat. (U. S.) 433; 12 Id. 135; 6 Conn. 59; 6 
Wheel. Am. C. L. 254. 

-(in an insurance policy). 8 Mass. 396. 

-(in a statute). 7 Mass. 342; 4 East 349. 

Judgment/foreign, (what is). Penn. (N. J.) 
399. 

- (what is not). 1 Gr. (N. J.) 68. 

- (action on). 4 Campb. 29, n. 

JUDGMENT IN PERSONAM, or 
IN REM .—See Judgment, §§ 2, 3. 

Judgment in rem, (defined). 42 Me. 429, 
443. 

Judgment, interlocutory, (defined). 0 
Conn. 61. 

JUDGMENT NISI. — See Nisi. 

JUDGMENT NOTE. —A promissory 
note in the usual form, but containing, in 
addition, a power of attorney to appear 
and enter a confession of judgment for a 
sum therein named against the maker, in 
case of default of payment. 

JUDGMENT PAPER.—In English law, 
a sheet of paper containing an incipitur (q. v.) 
of the pleadings, upon which the master will 
sign judgment. 1 Archb. Pr. 229, 306, 343. 

JUDGMENT RECORD, or 
ROLL.— 

4,1. In American practice.—A formal 
transcript of the proceedings in an action 
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leading to the judgment and of the judg¬ 
ment itself, the authentic collection of the 
papers, proceedings, and judgment in their 
order, signed by the clerk, and filed in the 
records of the court. 

% 2. In English practice.—A parchment 
roll upon which all proceedings in the cause up 
to tlie issue, and the award of venire inclusive, 
together with the judgment which the court had 
awarded in the cause, were entered. This roll, 
when thus made up, was deposited in the treasury 
of the court, in order that it might be kept with 
safety and integrity. In practice, the making 
up and depositing the judgment roll was gener¬ 
ally neglected, unless in cases where it became 
absolutely necessary to do so; as when, for in¬ 
stance, it was required to give the proceedings in 
the cause in evidence in some other action; for 
in such a case the judgment-roll, or an examined 
copy thereof, was the only evidence of them that 
could be admitted. (Sm. Ac. 184.) At the 
present day there seems to be no judgment-roll 
of any sort in use, just as there is now no issue- 
roll, unless it should be in the House of Lords.— 
Brown . 

Judgment bold, (defined). 34 Cal. 391. 

Judicandum est legibus non exem- 
plis (4 Co. 33): We are to judge by the laws, 
not by examples. 

JUDICATORES TERRARUM.—Per¬ 
sons iu the county palatine of Chester, who, on 
a writ of error, were to consider of the judgment 
given there, and reform it, otherwise they for¬ 
feited £100 to the crown by custom. Jenk. 
Cent. 71. 

JUDICATURE. —The state of those 
employed in the administration of justice; 
and in this 6ense it is nearly synonymous 
with judiciary. This term is also used to 
signify a tribunal; and sometimes it is 
employed to show the extent of jurisdic¬ 
tion; as, the judicature is upon writs of 
error, etc. (Com. Dig. Parliament (L 1). 
And , see , Id. Courts (A).)— Bouvier . 

JUDICATURE ACTS.— See Central 
Office ; Court of Appeal ; High Court of 
Justice; Supreme Court of Judicature. 

Judices non tenentur exprimere 
causam sententise suae (Jenk. Cent. 75): 
Judges are not bound to explain the reason of 
their sentence. 

JUDICES OR DINAR II. — Ordi¬ 
nary judges. See Judex Ordinarius. 

JUDICES PEDANEI.—In the Roman 
law, inferior or assistant judges, in the times of 
the extrciordinaria judicia . They had jurisdic¬ 
tion in causes up to 300 solidi; but the jurisdic¬ 
tion was consensual. They combined the func¬ 
tions of judge and jury. Hunt. Rom. L. (1 
edit.) 804. 


Judici offlcium suum excedenti non 
paretur (Jenk. Cent. 139) : A judge exceed¬ 
ing his office is not to be obeyed. 

Judici satis poena est, quod Deum 
habet ultorem (1 Leon. 295): It is punish¬ 
ment enough for a judge that he has God as his 
avenger. 

Judicia in curia regie non annihi- 
lentur, sed stent in robore suo quous- 
que per errorem aut attinctum adnul- 
lentur: Judgments in the kings court are 
not annihilated, but remain in force until 
annulled by error or attaint. 

Judicia in deliberationibus crebro 
maturescunt; in accelerato processu 
nunquam (3 Inst. 210) : Judgments fre¬ 
quently become matured by deliberations; never 
by hurried process or precipitation. 

Judicia posteriora sunt in lege for- 
tiora (8 Co. 97): The later decisions are the 
stronger in law. 

Judicia sunt tanquam juris dicta, 
et pro veritate accipiuntur (2 Inst. 537): 
Judgments are, as it were, the words of the law, 
and are received as truth. 

JUDICIAL. —Appertaining to the 
office of a court or judge. See Extra¬ 
judicial; Remedy; Writ. 

Judicial, (defined). 22 N. Y. 67, 82, 84. 

JUDICIAL ACTS. —Acts requiring 
the exercise of some judicial discretion, as 
distinguished from ministerial acts, which 
require none. Thus, numerous English 
statutes give summary power to justices 
of the peace, and declare that certain acts 
shall only be valid if done by two magis¬ 
trates. If it be only a ministerial act, it is 
not requisite that the two magistrates 
should be together at the time of doing 
the act; if it be judicial, they must. 

Judicial acts, (what are). 11 Abb. (N. Y.) 
Pr. 301, 315; 2 Hill (N. Y.) 135. 

-(what are not). 26 Mich. 176. 

JUDICIAL ADMISSIONS.— 

Admissions which appear of record, as the 
admissions of the party making them 

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.— 

§ 1. This court was created by Stat. 3 and 4 
Will. IV. c. 41, for the purpose of hearing all 
appeals or complaints in the nature of appeals, 
which, before the passing of the act, could be 
brought before tlie king or the king in council, 
and also certain other appeals, which were pre¬ 
viously heard by other tribunals. 
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I 2. The judicial committee consists of the 
president of the Privy Council, the lord chan¬ 
cellor, and as a general rule, nil the members of 
the Court of Appeal constituted by the Judica¬ 
ture Act, 1875, and some other judges, whose 
attendance is not often required. (Stats. 3 and 
4 Will. IV. c. 41 ; 5 Viet. e. 5; 6 and 7 Viet. c. 
38 ; 14 and 15 Viet c. 83 ; 20 and 21 Viet. c. 77 ; 
Maoph. Jud. Com. passim.) By the Judicial 
Committee Act, 1S71, the crown was empowered 
co appoint, and did appoint, four salaried judges 
of the judicial committee; on their places be¬ 
coming vacant they will not be filled up, but two 
additional lords of appeal in ordinary will be 
appointed. See House of Lords. 

I 3. The following are the principal matters 
in which the judicial committee have jurisdic¬ 
tion ^Maeph. Jud. Com. passim) : (1) Appeals 

from courts in the colonies or dependencies of 
the United Kingdom, such as India, Canada, 
Australia, the Channel Islands, &c. In general, 
the right to appeal is limited to cases involving 
a certain minimum value, unless special leave 
to appeal is obtained. (See ante p. 65, n.) 

Complaints of amotion from office. ( See 
Amotion, l 2.) (3) Ecclesiastical appeals. (See 
Ecclesiastical Courts.) (4) Appeals from 
the lord chancellor in idiocy and lunacy cases. 
(5) Applications for the confirmation and exten¬ 
sion of patents. See Patent. 

JUDICIAL CONFESSION.—A 

confession of guilt, made by a prisoner 
before a magistrate, or in court, in the 
due course of legal proceedings. 1 Greenl. 
Ev. I 216. 

JUDICIAL CONVENTIONS.—Agree¬ 
ments entered into in pursuance of an order of 
court. 

Judicial decision, (in agreement to submit 
to). 1 Sandf. (N. Y.) 78. 

JUDICIAL DECISIONS.—The 

opinions or determinations of the judges 
in causes before them. 

JUDICIAL DISCRETION.— Such 
matters in the course of a trial as are to 
be decided summarily by the judge, and 
cannot be questioned afterwards, are said 
to be within his discretion. Various mat¬ 
ters incidental to the conduct of a cause 
before trial, are also by statute left in the 
discretion of the court, or a judge at 
chambers. Discretion is thus defined by 
Coke, in Rooke’s Case, 40 Eliz. : “ Discre¬ 
tion is a science or understanding, to dis¬ 
cern between falsity and truth; between 
wrong and right; between shadows and 
substance; between equity and colorable 
glosses and pretences; and not to do 
according to their wills and private affec¬ 


tions; for, as one saith, tails discretio dis- 
erdionem confundit” Coke also quotes the 
maxim, Discretio est scire per legem quid sit 
justum . (10 Co. 140.)— Wharton. 

Judicial discretion, (defined). 26 Wend. 
(N. Y.) 143, 152. 

JUDICIAL DOCUMENTS—Pro¬ 
ceedings relating to litigation. They are 
divided into: (1) Judgments, decrees, and 
verdicts; (2) depositions, examinations, 
and inquisitions taken in the course of a 
legal process; (3) writs, warrants, plead¬ 
ings, &c., which are incident to any judi¬ 
cial proceedings. See Document, g 2. 

Judicial documents, (what are). 27 Me. 
308. 

JUDICIAL MORTGAGE.—The lien 
resulting from judgments, under the law 
of Louisiana, whether rendered on con¬ 
tested cases, or by default, whether final 
or provisional, in favor of the person ob¬ 
taining them. La. Civ. Code, art. 3289. 

JUDICIAL NOTICE.—In the law 

of evidence, facts as to the existence or 
truth of which no evidence need be ad¬ 
duced, are said to be within the judicial 
notice of the court. See Notice, § 1. 

Judicial officer, (who is). 3 Cranch (U. 
S.) 163 ; 2 Cai. (N. Y.) 312; 3 Barn. & Aid. 260; 
1 Bl. Com. 348. 

- (who is not). 14 Cal. 12; 17 Wend. 

(N. Y.) 17 ; 25 Id. 11; 1 Const. (S. C.) 45. 

JUDICIAL POWER.—The author¬ 
ity vested in courts and judges, as distin¬ 
guished from the executive and legislative 
power. 

Judicial power, (defined). 1 Am. L. J. 
446. 

- (what is). 8 Pick. (Mass.) 218; 19 

Abb. (N. Y.) Pr. 136; 29 How. (N. Y.) Pr. 
176; 1 Salk. 200; 3 Wheel. Am. C. L. 551. 

-(in United States constitution). South. 

(N. J.) 38, 42. 

-(of the United States). 40 Wis. 175, 

201 . 

JUDICIAL PROCEEDINGS.—Pro¬ 
ceedings in a court of justice; or which 
relate to, or proceed from such a court. 

Judicial proceedings, (what are not). 1 
Hughes (U. S.) 533. 

-(in a statute). 17 Ga. 68. 

JUDICIAL SALEL—A sale under 
the judgment, order, or decree of a court; 
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a sale under judicial authority, by an 
officer legally authorized for the purpose, 
such as a sheriff's sale, an administrator's 
sale, &c. 

Judicial sale, (defined). 8 How. (U. S.) 
495, 547 ; 81 Pa. St. 122, 130. 

-(what is). 30 Iowa 65 ; 75 N. C. 219. 

JUDICIAL SEPARATION.— A decree 
of judicial separation may be pronounced by the 
English High Court in the Probate, Divorce and 
Admiralty Division, on the petition of either 
husband or wife (1) in all cases in which a 
divorce a mensd et thoro ( q . v.) might have been 
obtained in the Ecclesiatical Courts, and (2) on 
the ground of either adultery or cruelty, or 
desertion without reasonable cause for two years 
or upwards. (Browne Div. 29; Macq. Husb. & 
W. 220; 20 and 21 Viet. c. 85, \\ 7, 16.) The 
decree has the same effect as a divorce a mensd 
et thoro had, that is to say, it docs not affect the 
marriage, but it puts an end to cohabitation, and 
places the wife in the position of a feme sole as 
regards her capacity of acquiring property, &c. 
Gibs. Cod. 445, n . (b). See Alimony ; Divorce; 
Limited Divorce ; Protection Order ; Set¬ 
tlement. 

JUDICIAL WRITS —Writs issuing from 
the court in which proceedings are commenced, 
under its seal, and tested in the name of its chief 
judge, as distinguished from original writs, which 
issued out of the Court of Chancery. 

Judicial writs, (defined). 3 Bl. Com. 282. 

JUDICIARY. —(1) Anything done in 
the course of the administrution of justice. 
(2) The body of officers charged with the 
administration of justice; the judges taken 
collectively. 

Judiciis posterioribus fldes est ad- 
hibenda (13 Co. 14): Credit is to be taken to 
the later decisions. 

Judicis est judicare secundum alle¬ 
gata et probata (Dyer 12): It is the duty 
of a judge to decide according to facts alleged 
and proved. 

Judicis est jus dicere non dare (Lofft 
42): It is for the judge to administer, not to 
make laws. 

Judicis offleium est ut res, ita tern- 
pora rerum queerer© (Co. Litt. 171): It is 
the duty of a judge to inquire into the times of 
things, as well as into things themselves. 

JUDICIUM. —Judicial authority or juris¬ 
diction ; a court or tribunal; a judicial hearing 
or other proceeding; a verdict or judgment. 

Judicium a non suo judice datum 
nullius est momenti (10 Co. 70) : A judg¬ 
ment given by one who is not the proper judge 
is of no force. 


JUDICIUM DEI. —Judgment of God. A 
term applied by our ancestors to the now pro> 
hibited trials of secret crimes; as those by anna 
and single combat; and the ordeals, or those by 
fire or red-hot ploughshares, bv plunging the 
arms into boiling water, or the whole body into 
cold water; which were founded on the belief 
that God would work a miracle rather than sutler 
truth and innocence to perish. Si super defendere 
non possit judkio Dei , sell, aqud vel ferro % fieret de 
eojustitia. These customs were a long time kept 
up even among Christians; and they are still now 
in use among some nations. Trials of this sort 
were usually lield in churches in presence of the 
bishops, priests, and secular judges, after three 
days' fasting, confession, communion, and many 
adjurations and ceremonies, described at large 
by Du Cange.— EncycL Loud. 

Judicium est quasi juris dictum: 
Judgment is, as it were, a dictum of law. 

Judicium non debet esse illusorium; 
suum affectum habere debet: A judg¬ 
ment ought not. to be illusory ; it ought to have 
its consequence. 

JUDICIUM PARIUM.— The judgment 

of one's peers. See Jury. 

Judicium redditur in invitum (Co. 
Litt. 248 b): Judgment is given against one, 
whether he will or not. 

Judicium semper pro veritate ac- 
cipitur (2 Inst. 380): Judgment is always 
taken for truth. 

JUG-. —A watery place.— Cowell. 

JUGrE.—In the French law, a judge. 

JUGKES DTNSTRUCTION. —In the 

French law, officers subject to the Procureur - 
Imperial or General , who receive in cases of 
criminal offences the complaints of the parties 
injured, and who summon and examine witnesses 
upon oath, and after communication with the 
procureur-imperial draw up the forms of accusa¬ 
tion. They have also the right, subject to the 
approval of the same superior officer, to admit 
the accused to bail. They are appointed for 
three years, but are re-eligible for a further 
period of office. Thev are usually chosen from 
among the regular judges.— Brown . 

JUG-UL AT OR.— A cut-throat or mur¬ 
derer. — Cowell . 

JUGUM TERR2E.—A yoke of land, 
containing half a plough-land.— Domesd; Co. 
Litt. 5 a. 

JUNCARE.—To strew rushes. 

JUNCARIA.— See Joncaria. 

Junior, (no part of a man's name). 8 Conn. 
289 ; 1 Pick. (Mass ) 388; II Minn. 78, 87 ; 14 
Barb. (N. Y.) 261; 10 Paige (N. Y.) 170; 4 
Wheel. Am. C. L. 170. 
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Junior. < effect of omission V 8 Conn. 294 ; 10 
Paige (N. YJ 170; 7 Johns. (N. Y.) 549; 11 
Went!. V N\ Y.l 522. 

JUNTA, or JUNTO.—A select council 
for taking cognizance of affairs of great conse¬ 
quence requiring secrecy; a cabal or faction. 
This was a popular nickname applied to tlie 
Whig ministry in England, between 1693-96. 
They clung to each other for mutual protection 
against the attacks of the so-called Reactionist 
Stuart party. 

JURA.—Rights; laws. 

Jura eeclesiastica limitata sunt in¬ 
fra limites separatos : Ecclesiastical laws 
are limited within separate bounds. 

Jura eodem modo destruuntur quo 
constituuntur : Laws are abrogated by the 
same means as those by which they are made. 

JURA FISC ALIA.—Fiscal rights; 
rights of the Exchequer. 3 Bl. Com. 45. 

JURA IN RE.—Rights in a thing, as 

opposed to rights to a thing (jura ad rem ). See 
Jus IN RE. 

Jura naturae sunt immutabilia : The 
laws of nature are unchangeable. 

JURA PERSONARUM.—The rights 
of persons. 

Jura publica anteferenda privatis 
(Co. Litt. 130): Public rights are to be pre¬ 
ferred to private. 

Jura publica ex privato promiscue 
decidi non debent (Co. Litt, 181 b): Pub¬ 
lic rights ought not to be promiscuously deter¬ 
mined in analogy to a private right. 

JURA REG-ALIA.—Royal rights; royal 
prerogatives. See 1 Bl. Com. 241 et seq .; Bac. 
Abr (Prerogative.) As to these rights in the 
county of Durham, see 21 and 22 Yict. c. 45. 

Jura regis specialia non concedun- 
tur per generalia verba: The special 
rights of the king are not affected by general 
words. 

JURA RERUM.—The rights which a 
person may acquire in things. 

Jura sanguinis nullo jure civili di- 
rimi possunt (D. 50, 17, 8; Bac. Max. reg. 
11): The rights of blood cannot be destroyed 
by any civil right. 

JURA SUMMA IMPERII.—-The su¬ 
preme rights of dominion. 

JURAMENTA CORPORALLA. 

—Corporal oaths, 

J U R,AMENTU M.—An oath. 


JURAMENTUM CALUMNIES. —Sen 
Ante Juramentum ; Calumnle Juramen¬ 
tum. 

Jurare est Deum in testem vocare, 
et eat actus divini cultus (3 Inst. 165): 
To swear is to call God to witness, and is an act 
of religion. 

JURAT.—A memorandum written at 
the end of an affidavit, stating the place 
where, and the date when, the affidavit 
was sworn, followed by the signature of 
the commissioner, notary, or other person 
before whom it wa9 sworn, and concluding 
with his description. See Sm. Ac. 83. 

JURATA.—The jury-clause in a Nisi Ptius 
record in England. The entry jurccta ponitur in 
respectu , is abolished. Com. L. P. Act, 1852, $ 
104. 

JURATION.—The act of swearing; the 
administration of an oatli. 

JURATOR.—A juror; a compurgator (q.v.) 

Juratoree sunt judices facti (Jenk. 
Cent. 61): Juries are the judges of fact. 

JURATORY C AUTI 9 N.—In the 

Scotch law, a description of caution (security) 
sometimes offered in a suspension or advocation 
where the complainer is not in circumstances to 
offer any better .—Bell Diet. See Caution. 

JURATS.—Officers in the nature of aider- 
men, sworn for the government of many cor¬ 
porations. The twelve assistants of the bailiff in 
Jersey are called “jurats.” 

JURE.—By right or law; according to law, 

JURE BELLI.—By the right, or law of 
war. 

JURE CORON-ZE.—In right of the crown. 
See Franchise ; Prerogative. 

JURE DIVINO.—By divine right. 

JURE ECCLESLZE.—In right of the 
church. 

JURE EMPHYTEUTICO.—By the law 
of rents and services. See Emphyteusis. 

JURE GENTIUM.—By the law of na¬ 
tions. 

JURE MARITI.— See Jus Mariti. 

Jure naturae aequum ©st neminem 
cum alterius detrimento ©t injuria 
fieri locupletiorem (D. 50, 17, 206): By 
the law of nature it is not just that any one 
should be enriched by the detriment or iryury 
of another. 
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JURE PROPINQUITATIS.—By right 
of relationship. 

JURE REPRESENTATIONS.—By 

light of representation. 

JURE UXORIS.—In right of a wife. 

JURIDICAL. —Acting in, or relating 
to, the distribution of justice. 

JURIDICAL DAYS.— Days in court 
on which the laws are administered. 

Juris efFectus in execution© consis- 

tit (Co. Litt. 289 b): The effect of the law 
consists in the execution. 

JURIS ET DE JURE.— Of law and 
from law. A conclusive presumption, which 
cannot be rebutted, is called a presumption juris 
et de jure. 

JURIS UTRUM.-A writ or action by an 
incumbent to recover possession of land held by 
him in right of the church, &c. (Litt. $ 645 
et seq .) It was so called because it raised the 
question whether the land was the lay fee of 
the tenant (defendant) or frankalmoigne belong¬ 
ing to the church. Britt. 234 b. 

JURISCONSULTI, or JURISPRU- 
DENTES.— Men who studied the forms and, 
in time, the principles of civil law, and ex¬ 
pounded them for the benefit of their friends 
and dependents. 

JURISDICTION.— 

| 1. Exclusive—Concurrent. —Juris¬ 
diction is the power of a court or judge to 
entertain an action, petition or other pro¬ 
ceeding. When a proceeding in respect 
of a certain subject-matter can only be 
brought in one court, that court is said to 
have exclusive jurisdiction ; when it can 
be brought in any one of several courts, 
they are said to have concurrent jurisdic¬ 
tion. 

§ 2. General — Limited. —Where the 
jurisdiction of a court is limited either by 
the amount or value of the property in 
litigation, or with reference to the ques¬ 
tion where the cause of action arose, it is 
called a court of limited jurisdiction, as 
opposed to a court of general jurisdiction. 

§ 3. Original—Appellate. —A court is 
said to have original jurisdiction in a par¬ 
ticular matter when that matter can be 
initiated before it; while a court is said to 
have appellate jurisdiction when it can 
only go into the matter after it has been 
adjudicated on by a court of first instance. 
See Appeal ; Court. 


\ 4. Consultative—Judicial.—It is 

said that in some cases one court may 
assist another by giving its opinion on a 
matter pending in the latter court ; in 
such a case the former court is said to act 
in its consultative jurisdiction, as opposed 
to its ordinary or judicial jurisdiction. 
Overseers of Walsall v. L. & N. W. R. Co„ 
4 App. Cas. 30. 

I 5. Auxiliary.— Where the different 
jurisdictions of the common law and 
chancery courts exist, the Court of 
Chancery, in addition to its exclusive and 
concurrent jurisdiction, is said to have an 
auxiliary or ancillary jurisdiction, by 
which is meant, that it entertains suits 
for relief required to obtain complete jus¬ 
tice in another court. The principal in¬ 
stances of such suits are bills for discovery, 
bills for the perpetuation of testimony, 
and bills of peace (q. v.) Haynes Eq. 161. 
See De Bene Esse ; Quia Timet. 

As to the jurisdictions of the various 
courts, see the respective titles. 

\ 6. Territorial.— Jurisdiction also sig¬ 
nifies the district or geographical limits 
within which the judgments or orders of a 
court can be enforced or executed. This 
is sometimes called “ territorial jurisdic¬ 
tion.” (In re Smith, 1 P. D. 300.) In the 
practice of the English High Court, it is 
not usual to allow an action to be brought 
if it is obvious that it cannot be enforced, 
such as an action to recover land in a 
foreign country (see notes to Mostyn v. 
Fabrigas, 1 Sm. Lead. Cas. 689); nor will 
the court allow an action to be brought 
against a person who is out of the juris¬ 
diction, unless the property in question in 
the action (if any) is situate within the 
jurisdiction, or unless some part of the 
cause of action arose within the jurisdic¬ 
tion. Rules of Court, xi. See Cause of 
Action ; In Personam ; Service. 

Jurisdiction, (defined). 5 How. (U. S.) 
176, 186; 12 Pet. (U. S.) 657 ; 10 Cal. 292, 293; 
43 Id. 365; 44 Id. 84; 3 Mete. (Mass.) 460; 43 

Tex. 440. . l _ 

-(when general and when special). 3 

Harr. (N. J.) 73. 

-(when intended). 1 Hill (N. Y.) 154. 

- (can not be acquired by consent of 

parties). 3 Litt. (Ky.) 332; 7 Mart. (La.) 274; 
Coxe (N. J.) 70; 3 Gr. (N. J.) 344; 1 Hill (N 
Y.) 343; 1 Nott & M. (S. C.) 192; 2 Id. 487 ; 2 
Yerg. (Tenn.) 441; 1 Call (Va.) 48; 1 Munfi 
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(Y.O li'.O; Rand. (Vo.) 394 ; 3 Wheel. Am. 
0. L. 541. 

Jurisdiction, (of State courts). 6 Halst. (N. 
J.i 3*8. 

- i in extradition treaty). 18 Int. Rev. 

Ree, IS. 

Jurisdiction, court of inferior, (surro¬ 
gate's court isb 1 Hill (N. Y.) 130. 

Juki spiction of the person, (defined). 73 


N. Y. 12, 27. 

Jurisdiction of the subject-matter, (de- 
fiuedh 73 N. Y. 12, 27. 

JURISINCEPTOR.—A student of the 


civil law. 


JURISPERITUS.—Skilled or learned in 
the law. 


JURISPRUDENCE.-— 

\ 1. In the proper sense of the word, 
jurisprudence is the science of law, namely, 
that science which has for its function to 
ascertain the principles on which legal 
rules are based, so as not only to classify 
those rules in their proper order and show 
the relation in which they stand to oue 
another, but also to settle the manner in 
which new or doubtful cases should he 
brought under the appropriate rules. Juris¬ 
prudence is more a formal than a material 
science; it has no direct concern with ques¬ 
tions of moral or political policy, for they 
fall under the province of ethics and legis¬ 
lation, but when a new or doubtful case 
arises to which two different rules seem, 
when taken literally, to be equally applica¬ 
ble. it may be, and often is, the function 
of jurisprudence to consider the ultimate 
effect which would be produced if each 
rule were applied to an indefinite number 
of similar cases, and to choose that rule 
which, when ao applied, will produce the 
greatest advantage to the community. 

$ 2. Jurisprudence ia mainly based on 
comparative law, i. e. on the comparative 
study of the legal institutions of various 
countries, because such a study makes it 
more easy to separate the essential ele¬ 
ments of the science from its historical 
accidents. See Holl. Jur. 7; Aust. Jur.; 
Mark. El. L. passim. 

\ 3. Jurisprudence is also used, incor¬ 
rectly, as synonymous with law. “The 
imposing quadrisyllable is constantly in¬ 
troduced into a phrase, solely on the 
grounds of euphony. Thus, we have 
books upon * Equity Jurisprudence 7 which 
are nothing more nor less than treatises 


upon the law administered by courts of 
equity; and we hear of the jurisprudence 
of France or Russia, when nothing else is 
meant than the law which is in force in 
those countries respectively.” Holl. Jur. 
4, where Austin’s division of jurisprudence 
into “general” and “particular” is shown 
to be untenable. 

Jurisprudentia est divinarum atque 
humanarum rerum notitia, justi atque 
injusti scientia (Inst. 1, 1, 1): Jurispru¬ 
dence is the knowledge of things divine and 
human ; the science of the right and the wrong. 
Sand. Just. (5 edit.) 5. 

JURIST.—A civil lawyer; a civilian; 
one versed in the science of law; one 
familiar with the law of nations. 

JURNEDUM.—A day's traveling. 

JUROR—JURY . —Norman-French: juree 
(Britt. 134 a), is derived from jurcita, which seemgtobe 
a contraction for assisa or recognitio juraia , the sworn 
assise or recognition (q. v ), (F. H. B. 165e. "Quiz 
baronea rcgni nostri in assisis juratis ,” &c.;) from the 
oath taken by the members of the assise, who were 
called “jurors,” to try the cause justly. The modern 
jury, however, is not directly derived from the assise, 
which was a statutory mode of trial, but from the 
practice which grew up after the introduction of the 
assise, of suitors consenting that their actions should 
be tried by a jurata or jury, in preference to the trial 
by duel. 1 Reeves Hist. Eng. Law 335. 

\ 1. A jury is a number of persons sum¬ 
moned to inquire on oath into a question 
of fact depending in a judicial proceeding. 
The members of the Jury are called 
“jurors” or “jurymen.” 

$2. Civil actions. —In actions in courts 
of record, when the trial takes place before 
a jury, the jurors are twelve men possess¬ 
ing the necessary qualification ( q.v .) Com¬ 
mon juries are summoned, in England, 
from the class of tradesmen, clerks, &c .; 
special or struck juries consist of mer¬ 
chants, bankers, independent gentlemen, 
&c., and are only summoned for the trial 
of important or difficult cases, either party 
to an action being entitled to have the case 
so tried at the risk of having to bear the 
extra expense. The jurors are selected by 
ballot from the panel or list furnished by 
the sheriff or other summoning officer (see 
Panel), subject to the right of challenge 
(q. v.) by the parties. As to the cases in 
which a trial by jury takes place, and the 
course which it generally follows, see Trial. 
As to the discharge of a jury and the with¬ 
drawal of a juror, see Discharge, \ 6; 
Withdrawal. 
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$ 3. Wilt of inquiry—Elegit. —Juries 
are also sl mmoned in actions for other 
purposes than that of trial. Thus, a writ 
of inquiry \q. v .) requires a jury, as does 
the executh n of a writ of elegit (q. v.) 

$ 4. In English County Court actions, a 
jury consists of five persons (Poll. C. C. 
Pr. 104); and in justices’ courts and other 
local courts of limited jurisdiction, in 
America, a jury of six members is com¬ 
mon. 

$ 5. As to other kinds of juries in civil 
matters, see Court Leet ; Extent; Hom¬ 
age; Inquest of Office; Inquisition; 
Jus Patronatus ; Lunacy. 

In criminal procedure, the following 
kinds of jury exist; 

l 6 . A grand jury is summoned for 
every court of oyer and terminer and gen¬ 
eral gaol delivery, and at every quarter 
sessions ( see those titles), to inquire into, 
present, and do all those things which 
shall then and there be commanded them 
on the part of the State. Their principal 
duty is to inquire into bills of indict¬ 
ment, and to present them, if they think 
a prima facie case has been made out 
against the accused. (See Indictment; 
Presentment.) A grand jury consists 
of from twelve to twenty-three freeholders, 
and every presentment must be by twelve 
at the least. They sit in private. (4 Steph. 
Com. 361; Stats. 6 Geo. IV. c. 50; 5 and 6 
Will. IV. c. 76, $ 121; 19 and 20 Viet. c. 
54.) The term grand jury, in this sense, 
seems to be comparatively modern. In 
Britton, they are called presentors (fol. 10a). 

g 7. Petty jury. —The jury by which 
criminal suits (indictments, informations, 
<fec.,) are tried, is sometimes called a “ pet¬ 
ty jury,” as opposed to the grand jury. It 
consists of twelve persons, who must be 
of' the county where the indictment is 
found. (4 Steph. Com. 418. See Venue.) 
They are liable to be challenged. See 
Challenge. 

\ 8. Special jury. —In important cases of 
misdemeanor in the English Queen’s Bench 
Division, a special jury may be obtained on the 
application of either prosecutor or defendant. 
Id. 419; Archb. Cr. PI. 155. 

\ 9. De medietate linguae.— Formerly, 
every alien who was tried on a criminal 
charge, in England, was entitled to what was 
called a jury de medietate linguae , i. e. a jury one- 
half of which consisted of aliens. This kind of 


jury is now abolished, (Naturalization A cl, 
1870, \ 5 ; it still exists in a few^of the States,) 
but it is said that where an indictment is found 
against a scholar or other person having the 
privilege of the University of Oxford, he is 
entitled to be tried in the University Court by a 
jury de medietate , half of freeholders, and half 
of matriculated persons. 4 Steph. Com. 327. 

§ 10. Jury of matrons.— Where, in a 
criminal prosecution, a female prisoner 
alleges herself or appears to be pregnant, 
a jury of twelve matrons may be impan¬ 
elled to try whether she is so or not. They 
choose one of their number to be fore¬ 
matron. Archb. Cr. PI. 187. See Reprieve. 

JUROR’S BOOK.—A list of persons 
qualified to serve on juries. 

i 

JURY.— See Juror. 

Jury, (defined). 67 Ill. 172; 11 Nev. 39; 

3 Bl. Com. 357. 

-(what constitutes). 6 Blackf. (IndJ 

461; 8 Id. 561; 4 Ind. 501; 16 Id. 496 ; 3 Cush. 
(Mass.) 58 ; 14 Minn. 439; 2 Park. (N. Y.) Cr. 
312; 3 Wis. 219. 

- (in State constitution). 12 N. Y. 190; 

4 Ohio St. 167. 

-(right of trial by). 2 Pet. (U. S.) 525 ; 

3 Id. 446 : 7 Id. 552; 1 Mass. 454; 7 Id. 275; 
Coxe (N. J.) 158; 18 Barb. (N. Y.) 451; 62 Id. 
16 ; 2 Cow. (N. Y.) 815, 816 ; 3 Id. 706; 37 How. 
(N. Y.) Pr. 140; 41 Id. 86. 

JURY-BOX.—The place in court 
where the jury sit. 

JURY-MAN.—One who is impanelled 
on a jury. 

JURY PROCESS.—The writ or pro¬ 
cess for the summoning of a jury. They 
were, in England, the distringas juratores , 
or habeas corpora juraiorum, and the venire 
juratores facias , now abolished. A jury is 
summoned by precept. See 1 Chit. Archb. 
Pr. (12 edit.) 364, and the 23 and 34 Viet, 
c. 77. 

JURY WOMEN. —See De Ventre In- 
spiciendo; Juror, \ 10. 

JUS.—Law, right, equity, authority and 
rule. 

g 1 . A Roman magistrate generally did not 
investigate the facts in dispute in such matters 
as were brought before him; he appointed a 
judex for that purpose, and gave him instruc¬ 
tions. Accordingly, the whole procedure wn^ 
expressed by the two phrases Jus and Judicium, 
of which the former comprehended all that took 
place before the magistrate (in jure), and the 
latter all that took place before the judex (in 
judievo). Originally, even the “magistrate 
was called “judex,” as, for instances, the consul 
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unci praetor ( Liv. iii. 55) ; and under the empire 
the term “ judex” often designated the “ pneses.” 

—Smith Diet . 

$ 2. All law (jus) is distributed into two 
parts —1 Jus Gentium and Jus CVt'i^ imd^ the 
whole h»nlv of law peculiar to any State is its 
Jus Civilv\Cic. tie Oral. i. 44). The Roman 
law, therefore, which is peculiar to the Roman 
Slate, is its Jus Civile, sometimes called Jus 
Civile Roniunonnn, but more frequently desig¬ 
nated l>v the term Jus Civile only, by ^ hi ell is 
meant the Jus Civile of the Romans. 

£ 3. The Jus Gentium is viewed by Gaius as 
springing out ot the NaturoJis Ratio, common to 
all mankind, which is still more clearly expressed 
in another passage (i. 89), where he uses the 
expression "omnium civitatcm jus” as equivalent 
to the Jus Gentium, and as founded on the 
Batumi is Ratio. 

£ 4. The Naturale Jos and the Jus Gentium 
are therefore identical. Cicero (Off. iii- 0 ) op¬ 
poses Natura to Leges, where he explains Natura 
bv the term Jus Gentium, and makes Leges 
equivalent to Jus Civile 

J 5. In the partitlories (c. 37), he also divides 
Jus into Natura and Lex. 

\ 6. There is a threefold division of Jus made 
bv Ulpian and others, which is as follows: Jus 
Civile; Jus Gentium, or that which is common 
to all mankind; and Jus Naturale, which is 
common to man and beasts. The foundation of 
this division seems to have been a theory of the 
progress of mankind from what is commonly 
termed a state of nature; first, to a state of so¬ 
ciety, and then to a condition of independent 
states. This division had, however, no practical 
applica.ion, and must be viewed merely as a 
curious theory. 

£ 7. The Jus Civile of the Romans is divided 
into two pa'ls: Jus Civile in the narrower 
sense; and Jus Pontijicium , or the law of reli¬ 
gion. This opposition is sometimes expressed 
by the words Jus and Fas (fas et jura sinunt — 
Virg. Georg . i. 269); and the law of things not 
pertaining to religion, and of things pertaining 
to it, are also respectively opposed to one another 
by the terms Res Juris Humani et Divini (Instil. 
ii. tit. 1). 

\ 8. The terms Jus Scriptum and Non Scrip- 
turn , as explained in the Institutes (i. tit. 2), 
comprehended the whole of the Jus Civile; for 
it was all either Scriptum or Non Scriptum, 
whatever other divisions there might be ( Ulp. 
Dig . 1 tit. 1 s. 6). Jus Scriptum comprehended 
everything, except that “ quod usus approbavit” 
This division of Jus Scriptum and Non Scriptum 
does not appear in Gaius. It was borrowed 
from the Greek writers, and seems to have little 
or no practical application among the Romans. 

\ 9. There is another division of the matter 
of law which appears among the Roman jurists, 
viz., the Law of Persons, the Law of Things, 
which is expressed by the phrase 11 jus quod ad 
res pertinet ; 9 1 and the Law of Actions, “jus 
quod ad actiones pertinet" (Gaius i. 8).— Smith 
Diet . Antiq. 

Jus, (in maxim ignorantia juris hand excusat). 
LE.2H. L. 150. 


JUS ACORESCENDI.—That right of 
survivorship which is peculiar to joint owner 
ship, joint rights, and joint liabilities. See 
Joint. 

Jus acorescendi inter meroatores 
locum non habet, pro beneflcio com- 
mercii (Co. Litt. 182): The right of survivor¬ 
ship does not exist among merchants, for the 
benefit of commerce. See Joint Tenancy. 

Jus acorescendi praefertur oneri- 
bus ao ultimae voluntati (Co. Litt. 185): 
The right of survivorship is preferred to encum¬ 
brances and to the last will. This maxim has 
reference to, and forms one of the principal 
rules affecting joint tenancies. 

JUS AD REM.—An inchoate and imper¬ 
fect right; such as a parson promoted to a living 
acquires by nomination and institution. 

JUS ^LIANUM.—A body of laws 
drawn up by Sextus Aelius, and consisting^of 
three parts, wherein were explained respect¬ 
ively : (1) The laws of the Twelve Tables; (2) 

the interpretation of and decisions upon such 
laws; and (3) the forms of procedure. In date, 
it was subsequent to the Jus Flavianum (q. v .)— 
Brown. 

JUS JESNEGI-33.—The right of primo¬ 
geniture (7. v.) 

JUS ALBINATUS.—The droi 4 d'aubaine, 

(?• v •) 

JUS ANGLORUM.—-The laws and cus¬ 
toms of the West Saxons, in the time of the 
Heptarchy, by which the people were for a long 
time governed, and which were preferred before 
all others. — Wharton. 

JUS AQU^EDUGTUS.—The name of 
a civil law servitude which gives to the owner 
of land the right to bring down water through 
or from the land of another, either from its 
source or from any other place.— Bouvier. 

JUS BELLUM DICENDL—The right 
of proclaiming war. 

JUS CIVILE.—The interpretation of the 
laws of the Twelve Tables, and now of the 
whole system of the Roman laws. See Jus, \\ 
2,7. 

JUS CIVITATUS.—The freedom of the 
city of Rome. It differs from Jus Quiritium 
(q. v.), which comprehended all the privileges 
of a free native of Rome. The difference ia 
much the same as between denization and nat¬ 
uralization in English law. 

JUS COMMUNE.—The common law. 

Jus constitui oportet in his quae ut 
plurimum accidunt non qu sb ex inop- 
inato (D. 1, 3, 3): Laws ought to be made 
with a view to those cases which happen most 
frequently, and not to those which are of rare 
or accidental occurrence. 


2u 
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JUS CORON-53:—The right of the crown. 

JUS CURIALITATIS ANGLIiE.— 

The curtesy of England. See Curtesy. 

JUS DARE.—To give the law; to make 
law. This is the province of the legislature, as 
distinguished from that of the judge, which is to 
declare the law—Jus dicere ( q . t\) 

JUS DELIBERANDI.—The right which 
an heir has in Scotch law, of deliberating for a 
certain time whether he will represent his 
predecessor. See Annus Deliberandi. 

JUS DEVOLUTUM.—The right of the 
church of presenting a minister to a vacant 
parish, in case the patron shall neglect to exer¬ 
cise his right within the time limited by law. 

JUS DICERE.—To declare the law. Dis¬ 
tinguished from jiis dare ( q . t>.) 

JUS DISPONENDI.—The right of dis¬ 
posing. An expression used either generally to 
signify the right of alienation, as when we speak 
of depriving a married woman of the jus dis - 
ponendi over her separate estate (Snell Eq. 291), 
or specially in the law relating to sales of goods, 
where it is often a question whether the vendor 
of goods has the intention of reserving to him¬ 
self the jus disponendi , i. e . of preventing the 
ownership from passing to the purchaser, not¬ 
withstanding that he (the vendor) has parted 
with the possession of the goods. Such a question 
becomes of great importance when a vendor has 
dispatched goods to a purchaser in a distant 
place, and the latter becomes insolvent before 
paying for them, because if the vendor has 
effectually reserved the jus disponcndi he can 
reclaim the goods. Benj. Sales 288. See Ap¬ 
propriate, $ 2; Stoppage in Transitu. 

JUS DIVIDENDI.—The right of dispos¬ 
ing of realty by will.— Du Cange. 

JUS DUPLICATUM.— See Droit- 
Droit. 

Jus ©st ars boni et aequi (D. 1, 1, 1; 
Bract. 2 b): Law is the science of what is good 
and just. 

Jus est norma recti; ©t quicquid 
est contra normam recti est injuria 
(3 Bulstr. 313): Law is a rule of right; and 
whatever is contrary to the rule of right is an 
injury. 

Jus et fraus nunquam cohabitant: 
Right and fraud never dwell together. 

Jus ex injuria non oritur: A right 
cannot arise to any one out of his own wrong. 

JUS FECIALE.—The law of nations. 

JUS FIDUCIARIUM.—A trust. 

JUS FLAV1ANUM.—A body of laws 
drawn up by Cneius Flavius, a clerk of Appius 


Claudius, from the materials to which he had 
access. It wan a popularization of the laws. 

JUS FODIENDL—A right of digging. 

JUS GENTIUM.— See Jus, \\ 2-4; Law 
of Nations. 

JUS GLADII.—The right of the sword ; 
the executory power of the sovereign. 

JUS HABENDI.—The right to be put in 
actual possession of property. Lew. Trusts 585. 

JUS HABENDI ET RETINENDI.— 

A right to have and to retain the profits, tithes, 
and offerings, <&c., of a rectory or parsonage. 

JUS HJEREDITATIS.—The right of 
inheritance. See Descent. 

JUS HONORARIUM.—The body of 
the Roman law, which was made up of edicts of 
the supreme magistrate, particularly the praetors, 

JUS IMAGINIS.—The right of using 
pictures and statues of ancestors among the 
Romans. It had some resemblance to the right 
of bearing a coat-of-arms at the present day. 

JUS IMMUNITATIS.—The law of im¬ 
munity, or exemption from the burden of public 
office. 

JUS IN PERSONAM.—A right which 
gives its possessor a power to oblige another per¬ 
son to give or procure, to do or not to do, some¬ 
thing. See In Personam ; Right. 

JUS IN RE.—A complete and full right; 
a real right, or a right to have a thing, to the 
exclusion of all other men. 

JUS IN RE PROPRIA.—The right of 
enjoyment which is incident, to full ownership 
or property, and is often used to denote the full 
ownership or property itself. It is distinguished 
from jus in re aliend } which is a mere easement 
or right in or over the property of another. 

Jus jurandi forma verbis differt, re 
convenit; huno enim sensum babere 
debet, ut Deus invocetur (Grot. 1. 2, c. 
xiii. s. 10) • The form of taking an oath differs 
in language, agrees in meaning; for it ought to 
have this sense, that the Deity is invoked. See 
Oath. 

JUS LATIUM.—In the Roman law, a 
rule of law applicable to magistrates in Latium. 
It was either mqjns \ Latium or minus Latium— - 
the majus Latium raising to the dignity 
Roman citizen not only the magistrate himselt 
but also his wife and children; the minus Lat¬ 
ium raising to that dignity only the magistrate 
himself.— Brown. 

JUS LEGITIMUM.—A legal right. In 
the civil law, a right which was enforceable in 
the ordinary course of law. 
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JUS LIBERORUM.—A privilege granted 
to such persons in ancient Rome a s nad three 
children, hv which they were exempted from all 
troublesome offices — Wharton. 

JUS MARITI.— 

\ 1 . The ins mariti (or “right of a husband”) 
is that right to the chattels of a woman which, 
at common law, in the absence of special provi¬ 
sions. her husband acquires on their marriage. 
Hence, a gilt to or settlement on the wife of 
property to her separate use is said to exclude 
ihe jus mariti. 

4 2. Jure mariti. —If a married woman 
having personal estate settled to her separate 
use die without disposing of it, the husband will 
be entitled, according to English law, jyjre mariti , 
to so much of it as consists of chattels in posses¬ 
sion, that is to say, they vest in him as if they 
had not been settled on the wife; while to en¬ 
title himself to so much of it as consists of 
choses in action, he must take out letters of 
administration to his wife’s estate. Snell Eq. 
2S5, 

JUS MERUM. —Pure or mere right. 

JUS NATUR ALE.— See Jus, \\ 3, 4. 

Jus natural© est quod apud omnes 
homines eandem habet potentiam 
(7 Co. 12*): Natural right is that which has the 
same force among all men. 

Jus non habenti tut© non paretur 

(H ob. 146): One who has no right cannot be 

safelv obeyed. 

• •> 

Jus non patitur ut idem bis solva- 
tur : Law does not suffer that the same thing 
be twice paid. 

JUS NON SCRIPTUM.— See Jus, \ 8. 

JUS PAPIRIANUM.—The laws of 
Romulus, Numa, and other kings of Rome, 
collected by Sextus Papirius, who lived in the 
time of Tarquin the Proud. 

JUS PASOENDI.—The right of grazing. 

JUS PATRON AT U S.—This phrase, in 
ecclesiastical law, signifies ( 1 ) the right of 
advow ee i ( q . v.) (Phillim. Ecc. L. 329), or 
more commonly, ( 2 ) a proceeding to try the 
question who is entitled to a right of presenta¬ 
tion which is claimed by different persons. It 
is an inquest of office, which is tried before the 
bishop, or commissioners appointed by him, by 
a jury of clerks and laymen. (Id. 447.) The 
result of the trial does not conclude the question, 
but merely justifies the bishop in admitting the 
clerk for whose title the verdict is given. Id . 
451. See Disturbance, \ 2 ; Quake Impedit. 

JUS PERSON ARUM.—Rights of per¬ 
sons. Those rights which, in the civil law, 
belong to persons as such, or in their different 
characters and relations; as parents and chil¬ 
dren, masters and servants, &c. 


JUS POSSESSIONTS.—The right of 
possession. 

JUS POSTLIMINII.—The right in virtue 
of which persons and things taken by an 
enemy are restored to their former state on their 
coming again into the power of the nation to 
which they belonged, persons being re-estab¬ 
lished in their former rights, and things being 
restored to the original owner. 

JUS PRJETORIUM.—The discretion of 
the praetor in the Roman law, as distinguished 
from the leges or standing law. 

JUS PREOARIUM.—A precarious or 
courteous right for which the remedy was only 
by entreaty or request. 

JUS PRESENTATTONIS.—The right 

of presentation. 

JUS PRIVATUM.—The civil or munici¬ 
pal law of Rome. 

JUS PROPRIETATIS.—The right of 
property. 

Jus publicum et privatum quod ex 
naturalibus praBceptis aut gentium 
aut civilibus est collectum; et quod 
in jure scripto jus appellatur, id in 
lege Anglise rectum esse dicitur (Co. 
Litt. 1858): Public and private law is that 
which is collected from natural principles, 
either of nations or in states ; and that which in 
written law is called jus , in the law of England 
is said to be right. 

Jus publicum privatorem pactis 
mutari non potest: A public right cannot 
be altered by the agreements of private persons. 

JUS QUIRITIUM.—The old law of 
Rome, that was applicable originally to Patri¬ 
cians only, and under the Twelve Tables, to the 
entire Roman people, was so called, in contra¬ 
distinction to the jus preetorium [q. v.) or equity. 
— Brown . 

JUS RECUPERANDI, INTRANDI, 
&c.—A right of recovering and entering land, 
&c. 

JUS RELICTJE.—The right of a widow 
in her deceased husband’s personalty. 

JUS RERUM.—The law of things. The 
law regulating the rights and powers oi persons 
over things ; how property is acquired, enjoyed, 
and transferred. 

Jus respicit sequitatem (Co. Litt. 24): 
Law has regard to equity. 

JUS SCRIPTUM. —See Jus, \ 8. 

Jus superveniens auctori accresoit 
successori : A right growing to a possessor 
accrues to the successor. 
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JUS TERTII.—When a person who is 
primd facie liable to A., on being sued by him 
sets up as a defence that the money or property 
claimed does not belong to A., but belongs by a 
paramount title to B., he is said to set up the 
jus tertii (right of a third person). 

$ 2. Wrongdoer. —The general rule is, that 
a wrongdoer cannot set up the^’ws tertii. There¬ 
fore, when A. seized goods in the possession of 

B. , and on being sued by B. set up as a defence 
that B. had no title because the assignment from 

C. , under which he claimed, was fraudulent as 
against A., and that the goods belonged to A. 
under a valid assignment from C., it was held 
that A., being guilty of conversion, and there¬ 
fore a wrongdoer, could not set up the jus tertii 
against B. Jeffries v. Great Western Rail. Co., 
5 El. & B. 802. See Freslmey v . Carrick; 1 
Hurlst. & N. 653. 

$ 3. Agent. —So an agent cannot refuse to 
account to his principal, or otherwise dispute his 
title, by setting up the ju3 tertii , unless he does 
j-o under the authority of the third person. 
Kuss. Merc. Ag. 34, 224. 

Jus testamentorum pertinet ordi- 
nario (4 H. 7, 13 b): The right of testaments 
belongs to the ordinary. 

Jus triplex est: proprietatis, pos- 
sessionis, et possibilitatis : Right is 
threefold: of property, of possession, and of 
possibility. 

JUS VENANDI ET PISCANDL— 

The right of hunting and fishing. 

Jus vendit quod usus approbavit 
(Ellesm. Postn. 35): The law dispenses what 
use has approved. 

Jusjurandum inter alios factum nec 
nocere nec prodesse debet (4 Inst 279): 
An oath made between others ought neither to 
hurt nor profit. 

Just, (in a statute). L. R. 5 H. L. 636. 

Just and equal proportions, (in a deed 
of assignment). 7 Serg. & R. (Pa.) 514. 

Just and equitable, (in a statute). 23 
Hun (N. Y.) 58. 

Just and fair, (in a statute). 59 How. (N. 
Y.) Pr. 136, 138, 145, 148. 

Just and reasonable compensation, 
(what is). 1 Den. (N. Y.) 508. 

Just and reasonable terms, (in practice 
act). 1 Bradw. (Ill.) 391. 

Just cause, (synonymous with “legal,” 
“sufficient,” and “reasonable cause”). 2 Burr. 
732. 

Just compensation, (what is). 18 Wend. 
(N. Y.) 34. 

-(for lands taken for public use). 13 

Vr. (N. J.) 621. 

Just debts, (what are not). 9 Mass. 62. 

-- (in a will). 9 N. Y. 398, 400; 1 

Binn. (Pa.) 209. 

JUSTA.-A certain measure of liquor, 
being as much as was sufficient to drink at once. 
Mon. Ang. t. 1, 149. 


• JUSTICE.— The word justitia; in the sense o I 

judge, occurs in our oldest books; otherwise one 
might suppose "justice” to be derived from justiciar 
nus. Stubb’s Charters, 74; Co. Litt. 71b; Britt. 8. 

2 1. The virtue by which we give to 
every man what is his duo, opposed to 
injury or wrong. It is either distributive, 
belonging to magistrates, or commutative, 
respecting common transactions among 
men. 

§ 2. The judges of certain courts a re¬ 
called “justices.” Thus, the judges of the 
Supreme Court of the United States, and 
of many of the State courts of last resort 
are called “justices,” and in England, 
before the Judicature Act, the judges ol 
the Queen's Bench and Common Pleas 
were called “justices” of those courts, 
the principal judge of each court being 
called respectively the “ lord chief justice 
of England,” and the “ lord chief justice 
of the Common Pleas.” The latter title 
has been abolished. (See High Court of 
Justice.) With the exception of the lord 
chancellor, the lord chief justice of the 
Queen's Bench Division ( q . v.), and tire 
master of the rolls, (Jud. Act, 1873, \\ 5,32.) 
all the judges of the High Court appointed 
since the act came into operation are 
called “justices of the High Court.” Jud. 
Act, i877, £ 5. See Baron. 

As to the lords justices of appeal, and 
the justices of the peace, see those titles. 
As to justices of assize, see Assize, £ 2; also , 
Eyre. 

Justice, (in act relative to appeals). 2 Gr. 
(N. J.) 26, 31. 

- (in a statute). 7 Cow. (N. Y.) 402, 

408. 

JUSTICE AYRES.—The circuits 
through the kingdom made lor the distribution 
of justice in Scotland. — Bell Diet . 

Justice of the peace, (general powers of). 

2 Harr. (N. J.) 358, 366. 

JUSTICE-SEAT.—The principal court 
of the forest. 

JUSTICEMENTS.— All things appertain¬ 
ing to justice. 

JUSTICER.—An administrator of justice. 

JUSTICES’ COURTS —Inferior tri¬ 
bunals, with limited jurisdiction, both 
civil and criminal. There are courts so 
called in many of the States. See Justices 
of the Peace. 
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JUSTICES IN EYRE.—These justices, 
called from the old French word eive> t. e. a 
journey, were those who in ancient times were 
sent bv commission into various counties to hear 
more especially such causes ;is were termed pleas 
of the crown.' They dithered from justices of 
over and /I'ri/ti/u'r, inasmuch as the latter were 
sent to one place, and for the purpose of trying 
only a limited number of special causes; whereas 
the justices in eyre were sent through the vari¬ 
ous counties with a more indefinite and general 
commission; in some respects they resembled 
our present justices of assize, although their 
authority and manner of proceeding differed 
much from them. See Eyre. 

JUSTICES OF APPEAL.—'The title 
given to the ordinary judges of the English 
Court of Appeal. The first of such ordinary 
judges are the two former lords justices of 
Appeal in Chancery, (who, with the lord chan¬ 
cellor constituted the appellate part of the High 
Court of Chancery,) and one other judge ap¬ 
pointed by the crown by letters-patent. Jud. 
Act, lS75/§ 4. Sec Appeal. 

JUSTICES OF ASSIZE.—These jus¬ 
tices, or, as they are sometimes called, justices 
of nisi prius, are judges of the superior English 
courts, who go circuit into the various counties 
of England and Wales for the purpose of dis¬ 
posing of such causes as are ready for trial at 
the assizes. See Assize. 

JUSTICES OF GAOL DELIVERY. 

•—Those justices who are sent with a commission 
to hear and determine all causes appertaining to 
persons, who, for any offence, have been cast 
into gaol. Part of their authority was to punish 
those who let to mainprise those prisoners who 
were not bailable by law, and they seem for¬ 
merly to have been sent into the country upon 
this exclusive occasion, but afterwards had the 
same authority given them as the justices of 
assize.— Brown. 

JUSTICES OF LABORERS. — Jus¬ 
tices who were formerly appointed to try ques¬ 
tions relating to the wages of laboring men, 
who sometimes would not work without having 
wages granted them, beyond the amount pre¬ 
scribed by the Statute of Laborers, 23 Edw. III. 

JUSTICES OF NISI PRIUS.'— See 

J cstices of Assize. 

JUSTICES OF OYER AND TERM¬ 
INER.—Certain persons appointed by the 
king’s commission, among whom were usually 
two judges of the Courts at Westminster, and 
who went twice in every year to every county 
of the kingdom (except London and Middlesex), 
and at what was usually called the “ assizes,” 
heard and determined all treasons, felonies and 
misdemeanors. 

JUSTICES OF THE BENCH.—The 

justices of the Court of Common Bench or Com¬ 
mon Pleas. 

JUSTICES OF THE FOREST.— 
Officers who had jurisdiction over all offences 


committed within the forest against vert ot 
venison. The court wherein these justices sal 
and determined such causes was called the jus¬ 
tice seat of the forest. They were also some¬ 
times called the justices in eyre of the forest 
See- Vert and Venison. 

JUSTICES OF THE HUNDRED.— 

Ilundredora; lords of the hundreds; they who 
had the jurisdiction of hundreds and held the 
Hundred Courts. 

JUSTICES OF THE JEWS.—Jus¬ 
tices appointed by Richard I. to carry into.effect 
the laws and orders which he had made for reg¬ 
ulating the money contracts of the Jews. 

JUSTICES OF THE PA.VILION.— 

Judges of a piedpoudre court, of a most tran¬ 
scendent jurisdiction anciently authorized by the 
bishop of Winchester, at a fair held on St 
Giles’ Hills near that city.— Cowell; Blount. 

JUSTICES OF THE PEACE.— 

? 1. In English law.—Judges of record 
appointed by the crown to be justices within a 
certain district (c. g . a county or borough) for 
the conservation of the peace, and for the execu¬ 
tion of divers things, comprehended within their 
commission and within divers statutes, committed 
to their charge. Stone Just. 2, citing Dalton. 

J 2. Ministerial duties.—Their authority 
is either ministerial or judicial. They are said 
to act ministerially in cases of felony or misde¬ 
meanor, where they merely initiate the proceed¬ 
ings by issuing a warrant of apprehension, taking 
the depositions, and committing for trial; and 
also in appointing parish officers and allowing 
parish rates, Ac. 

\ 3. Judicial.—They act judicially in quarter 
sessions (q. r.), and in all cases where they have 
summary junc iiction, whether criminal, as in 
cases of common assaults, drunkenness, Ac.; or 
civil, as where tlijev have to adjudicate between 
master and servant, or landlord and tenant, and 
in affiliation cases, Ac. K Id. 4, 240.) When 
quarter sessions are held in a borough the re¬ 
corder is the sole judge. See Petty Sessions; 
Quarter Sessions. 

§ 4. Breaches of the Peace.—By virtue 
of their commission, justices of the peace have 
jurisdiction in. all matters relating to the preser¬ 
vation of the public peace ; and in case of an 
actual or apprehended breach of the peace 
within their own view, they may commit the 
offender without warrant or information. Most 
commonly, however, their jurisdiction is exer¬ 
cised by binding over persons to keep the peace. 
4 Steph. Com. 292. As to their qualifications, 
see Pritch. Quar. Sess. 35. See Breach of the 
Peace, \ 3. 

\ 5. Admiralty.—Justices now have a 
limited jurisdiction in admiralty matters, namely, 
in cases of damage, salvage, and wages (q. v.) 
where the amount in question does not exceed a 
certain sum. Rose. Adm. Pr. 76; Stat. 10 and 
11 Viet. c. 27; Merch. Shipp. Act, 1854, \ 460; 
M. S. Am. Act, 1862, 2 49 el seq . 

\ 6. It will be remembered that the Queen’* 
Bench Division of the High Court on its crown 
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side takes cognizance of breaches of the peace, 
and that judges of assize sit under a commission 
of the peace, as well as under commissions of 
nmprius,& c. (See Assize, § 3.) Consequently 
the judges of these courts are justices of the 
peace. As to licensing justices, see License; 
and as to visiting justices, see Prison. See , also , 
Commission of the Peace; Becorder. 

2 7. In American law.—Inferior mag¬ 
istrates, appointed in some States, and 
elected in others, who are invested with 
civil jurisdiction in petty suits, and power 
to prevent breaches of the peace, issue 
warrants, commit offenders for trial, etc. 
Their functions and powers are, for the 
most part, very similar to those of the 
English justices described supra 22 2-4. 

JUSTICES OF TRIAL-BASTON.— 

A kind of justices in eyre appointed by King 
Edward I. during his absence in the Scotch and 
French wars. They possessed great powers 
adapted to the emergency, and which they exer¬ 
cised in a summary manner.— Cowell. 

JUSTICESHIP.—Bank or office of a jus¬ 
tice. 

JUSTICIABLE. —Proper to be ex¬ 
amined in courts of justice. 

JUSTICIAR.—An officer instituted by 
William the Conqueror; a lord chief justice. 

Justiciarii, tanquam justi in con¬ 
crete), justiciarii de banco dicti, nun- 
quam judices de banco (Co. Litt. 71b): 
Justices, from justi in concreto , called “justices 
of the bench/’ never “judges of the bench.” 

> 

JUST IC I AT US. — Judicature; pre¬ 
rogative. 

JUSTICIES—A writ directed to the sheriff 
in some special cases by virtue of which he 
might hold plea of debt in his county court for 
a large sum ; whereas, by his ordinary power, he, 
was limited to sums under 40s.— (F. N. B . 117 ; 
3 Bl. Com. 36.) As the sheriff could not, by this 
process, or the judgment to be obtained there¬ 
upon, arrest the defendant’s body, but only take 
his goods; and as the cause might be removed 
at the defendant’s pleasure into the superior 
courts, thi 6 process fell into desuetude. 

JUSTIFIABLE —JUSTIFI¬ 
CATION—JUSTIFY.— 

2 1. Torts and crimes. —In the law of 
torts and crimes, justification is where the 
defendant in an action or prosecution 
shows that the act complained of was 
justifiable, i. e . lawful. Thus, a derogatory 
statement is not defamatory if it is true; 
an assault or battery is lawful if committed 
in self-defence, or in defence of* one's prop¬ 


erty, or for the purpose of proper correc 
tion or discipline, &c. (TJnderh. Torts 
121.) A defendant who sets up such a 
defence is said to justify. It is obvious 
that such a defence is inadmissible n a 
prosecution for an obscene, blasphemous, 
or seditious libel; and even in the case of 
a prosecution for a defamatory libel, it is 
only available where it is for the public 
benefit that the matter complained of 
should be published. Shortt Copyr. 528, 
558; 6 and 7 Viet. c. 96, 2 6 ; 3 Buss. Cr. & 
M. 179; Steph. Cr. Dig. 189. 

2 2. Bail or sureties.— In procedure, 
bail or sureties for the defendant in an 
action are said to justify when they satisfy 
the plaintiff or the court that they are 
sufficient, i. e. that tliev will be able to 
perform their obligation if the plaintiff is 
successful. When bail or security is given, 
the sureties usually make affidavits of 
justification, stating that they are house¬ 
keepers or freeholders, and that they are 
worth double the amount claimed in the 
action. If, however, bail are excepted to, 
and in certain other cases, they have to 
justify or attend before a judge at cham¬ 
bers and be examined on oath as to their 
sufficiency. Sm. Ac. (11 edit.) 235; Chit. 
Gen. Pr. 727. See Bail; Except. 

Justifiable cause, (not synonymous with 
“probable cause”). 3 Call (Va.) 446, 452. 

JUSTIFIABLE HOMICIDE.— The 

killing of a human creature without in¬ 
curring any legal guilt. It is of various 
kinds: 

2 1. The due execution of public justice, 
in putting a malefactor to death who has 
forfeited his life by the laws of his country. 

2 2. It may be committed for the ad¬ 
vancement of public justice, as in the fol¬ 
lowing instances : (1) Where an officer or 

his assistant in the due execution of his 
office, either in a criminal or civil case, 
arrests, or attempts to arrest, a person who 
resists, and who is killed in the struggle; 
( 2 ) in case of a riot or rebellious assembly, 
officers endeavoring to disperse the mob 
are justified in killing them, both at com¬ 
mon law and by the Biot Act, 1 Geo. I. 
c. 5 ; ( 3 ) where the prisoners in a gaol 
assault the gaoler or officer, and he in his 
defence kills any of them, it is justifiable, 
for the sake of preventing an escape; (4) 
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where an officer or his assistant, in the 
due execution of his office, arrests, or 
attempts to arrest, a person for felony, or a 
dangerous wound given, and he having 
notice thereof flies, and is killed by such 
officer or assistant in pursuit; (5) where, 
upon such offence as last described, a 
private person, in whose sight it has been 
committed, arrests, or endeavors to arrest, 
the offender, and kills him in resistance, 
or flight, under similar circumstances. 

$ 3. Where committed for the preven¬ 
tion of any forcible or atrocious crime, but 
not if the crime is unaccompanied by 
force. 

§ 4. When two persons, being ship¬ 
wrecked, get on the same plank, but finding 
it not able to save them both, one of them 
thrusts the other from it, whereby he is 
drowned. This is justifiable upon the 
great universal principle of self preserva¬ 
tion. 4 Steph. Com. (7 edit.) 48. See 
Homicide, § 4. 

JUSTIFICATION.—-See Justifiable. 

Justification, (notice of, must be as definite 
as a plea). 24 Wend. (N. Y.) 354. 

Justification or excuse, (in a statute). 14 
Mass. 273. 

JUSTIFICATORY.— A kind of compur¬ 
gators, (’ rj. v.) or those who by oath justified the 
innocence or oaths of others, as in the case of 
wager of law. 

JUSTIFYING- BAIL.—Proving the 
sufficiency of bail or sureties in point of 
property, &c. See Bail. 

JUSTINIANIST.—A civilian; one who 
studies the civil law. 

JUSTITIA.—Justice. A jurisdiction, or 
the office of a judge. 

Justitia debet esse libera, quia nihil 
iniquius venalia justitia; plena, quia 


justitia non debet claudicare; et 
celeris, quia dilatio est qusedam 
negatio (2 Inst. 56): Justice ought to be 
unbought, because nothing is more hateful than 
venal justice; full, for justice ought not to halt* 
and quick, for delay is a kind of denial. 

Justitia est duplex: viz., severe 
puniens et vere prseveniens (3 Inst. 
Epil.): Justice is double; punishing severely, 
and truly preventing. 

Justitia est virtus excellens et 
Altissimo complacens (4 Inst. 58): Jus¬ 
tice is excellent virtue and pleasing to the Most 
High. 

Justitia flrmatur solium (3 Inst. 140): 
By justice the throne is established. 

Justitia nemini neganda est (Jenk. 
Cent. 178): Justice is to be denied to none. 

Justitia non est neganda, non differ- 
enda (Jenk. Cent. 93): Justice is neither to be 
denied nor delayed. 

Justitia non novit patrem nec ma- 
trem, solam veritatem spectat justitia 
(1 Bulst. 199): Justice neither knows father nor 
mother; justice regards truth alone. 

JUSTITIA PIBPOUDROUS.—Speedy 

justice. Bract. 333 b. 

JUSTITIUM.—A ceasing from the prose¬ 
cution of law, and exercising justice in places 
judicial .—CowelL 

JUSTITIUM F ACERB.—To hold a plea 
of anything. 

Justly due, (in a statute). 128 Mass. 102, 
277; 1 Harr. (N. J.) 143. 

Justly measure, (in a statute). 3 East 206. 

JUSTS, or JOUSTS.—Exercises between 
martial men and persons of honor, with epears, 
on horseback; different from tournaments, which 
were military exercises between many men in 
troops. 24 Hen. VIII, c. 13. 

JUXTA FORMAM STATUTE—Ac¬ 
cording to the form of the statute. 



KATA .. —In old records, a key, quay, or wharf. 

KAIAGE, or KAIAGIUM.—A wharf¬ 
age-due. 

KA IN.—Poultry, &c., renderable by a vas¬ 
sal to his superior .—Bell Diet 

KALENDJE.—Rural chapters, or conven¬ 


tions of the rural deans and parochial clergy, 
which were formerly held on the calends of every 
month; hence the name. Kenn, Par. Ant. 604, 

KALENDAR .—See Calendar. 
KARLE.—A churle.— Bomesd, 
KARRATA FCENI.—A cart-load of hay 
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KAY. —A quay, or key. 

KEELAGE. — A privilege to demand 
money for the bottom of ships resting in a port 
or harbor; also the money so paid.— Termes de 
la Ley . 

K. EEL H A L E , K. EEL H A. U L, or 
KEELRAKE. — To drag a person under 
the keel of a ship by means of ropes from the 
yard-arms; a punishment formerly practiced in 
the navy.— EncycL Loud. 

KEELS. —Vessels for the carriage of coals.— 
Jacob. 

KEEP. — A strong tower or hold in the mid¬ 
dle of any castle or fortification, wherein the be¬ 
sieged make their last efforts of defence was 
formerly, in England, called a “keep;” and the 
inner pile within the castle of Dover, erected by 
King Henry II. about the year 1153, was termed 
the “ king’s keep; ” so at Windsor, &c. It seems 
to be something of the nature with what is called 
abroad a “citadel.”— Jacob. 

Keep, (defined). 105 Mass. 467. 

Keep a house, (implies more than to live in 
one). 31 Conn. 574. 

Keep and continue, (in a declaration). 8 
Dowl. & Ky. 62. 

Keep house, (in English bankruptcy act). 6 
Bing. 363. 

Keep in good repair, (condition to, when 
broken). 13 Gray (Mass.) 103. 

Keep in proper repair, (in a covenant). 
1 Barn. & Aid. 584. 

Keep in repair, (in a statute). 66 Me. 154. 

Keep open, (in a city ordinance). 16 Mich. 
472. 

Keeper, (defined). 122 Mass. 541, 543. 

- (in a statute). 3 Allen (Mass.) 101. 

-(of gaming house—of animals). 67 

Ill. 587 ; 63 Me. 468. 

Keeper of a dog, (in a statute). 52 N. H. 
368. 

KEEPER OP THE FOREST.—The 

chief warden of the forest, who has the super¬ 
intendence over all the other officers, &c. Manw. 

р. i., p. 156. 

KEEPER OP THE GREAT SEAL, 
LORD. —A judicial officer who used to be ap¬ 
pointed in lien of the lord chancellor. 5 Eliz. 

с. 18. See Lord Keeper. 

KEEPER OP THE PRIVY SEAL.— 

This officer is now called the “lord privy seal,” 
and through his hands all charters, &c., pass, 
before they come to the great seal. The office 
of lord privy seal is always held by a cabinet 
minister. See Privy Seal . 

KEEPER OF THE TOUCH.—The 
master of the assay in the English mint. 12 
Hen. VI. c. 14. 

Keepers of a ferry, (in a statute). 8 Dana 

(Ky.) 159. 


Keeping, (equivalent to “maintenance ”). IS 
Kan. 188, 191. 

Keeping a bawdy-house, (indictment for). 
2 Ld. Raym. 1197 ; 10 Mod. 33. 

Keeping a house, (equivalent to “ occupying 
it”). 5 111.168. * 

KEEPING HOUSE.—This is an act of 
bankruptcy (q. v.) It is confined to traders, and 
takes place when a debtor denies himself lo a 
creditor who has called for payment, or with¬ 
draws into a secret part of the house, or refrains 
from going to his house of business, or confines 
himself to the house during the day, for the pur¬ 
pose of avoiding; and thus delaying his creditors. 
Robs. Bankr. 1U7 et seq. See Act of Bank¬ 
ruptcy, $ 2. 

Keeping of a common gaming table, 
(what is not). 4 Cranch (U. S.) C. C. 659. 

Keeping open, (in a statute). 11 Gray 
(Mass.) 308. 

Keeping proper books of account, (in 
bankrupt act, defined). 16 Bankr. Reg. 152. 

Keeping up, (applied to a dam). 14 Johns. 
(N. Y.) 427. 

KENILWORTH EDICT.—An edict or 
award between Henry III. and those who had 
been in arms against him, so called because made 
at Kenilworth Castle in Warwickshire, anno 51 
Henry III., a. d. 1266. It contained a composi¬ 
tion of those who had forfeited their estates in 
that rebellion, which composition was five years* 
rent of the estates forfeited. Hale C. L. 10, 
n. (d). 

0 

KENNING TO A TERCE.—In the 

Scotch law, the act of a sheriff in ascertaining 
the just proportion of the husband’s lands which 
belong to the widow in right of her lerce , or 
third.— Bell Diet. 

KENTLAGE.—A permanent ballast, 
consisting usually of pigs of iron, cast in a 
particular form, or other weighty material, 
which, on account of its superior cleanli¬ 
ness, and the small space occupied by it, 
is frequently preferred to ordinary ballast. 
Abb. Sh. 5. 

i 

KENTREP.—The division of a county; a 
hundred in Wales. See Cantred. 

Kentucky currency, (defined). 3 Mol* 
(Ky.) 149 ; 4 Id. 170. 

Kept in operation, (in an agreement con¬ 
cerning a railroad). 2 Allen (Mass.) 417,^423. 

Kept in stock, (in a will). 6 Mass. 37. 

Kept or used, (in a statute). 65 Mo. 11. 

KERHERE.— A customary cart-way; alsc 
a commutation for a customary carriage-duty.— 
Cowell. 

KERNELLATUS.—Fortified or embat¬ 
tled. Co. Litt. 6 a. 
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KERNES.—Idlers; vagabonds. 

KEYAGE—A toll paid for loading 
and unloading merchandise at a key or 
wharf. 

KEYS OF COURT. — See Claves 

CuKi3i:. 

KEYUS.—A guardian, warden, or keeper. 
Mon. Angl. tom. 2, p. 71. 

KIDDER.—An engrosser of corn to enhance 
its price. 

KIDDLE, KIDEL, or KEDEL. — A 
dam or open wear in a river, with a loop or nar¬ 
row cut in it, accommodated for the laying of 
wheels or other engines to catch fish.—2 Inst. 38. 

KIDNAFPING.—The forcible abduc¬ 
tion or stealing away of a man, woman, 
or child, from their own country, and send¬ 
ing them into another. It is an offence 
punishable at the common law by fine 
and imprisonment. (4 Bl. Com. 219.) In 
American law, this word is confined in 
meaning to the abduction or stealing of 
children, with or without an intent to 
send them out of the country. According 
to Bishop, the term includes false impris¬ 
onment. 2 Biah. Cr. L. \ 671. See Abduc¬ 
tion ; Inveigling. 

Kidnapping, (defined). 20 Ill. 315. 

-(what is not). 8 N. H. 550, 568. 

KILDERKIN.—A measure of eighteen 
gallons. 

KILKETH.—An ancient servile payment 
made by tenants in husbandry.— Cowell. 

KILL.—(1) An Irish word, signifying a 
church or cemetery, which is used as a prefix to 
the names of many places in Ireland .—Encycl 
Loud. (2) A Dutch word, signifying the channel 
or bed of a river. (3) In New York, a small 
6tream or creek. 

Kill, (as meaning a stream of water, defined). 
1 N. Y. 96, 107. 

KILLAGl U M.—Keelage (q. v.) 

KILL YTH- STALLION. —A custom by 
which lords of manors were bound to provide a 
stallion for the use of their tenants' mares. — 
Spel. Gloss . 

KIN, or KINDRED. — Saxon: cynrm. 

Relation either of consanguinity or af¬ 
finity. 

$ 1. There are two degrees of either 
kindred; the one in the lineal or direct 


line ascending or descending, and the 
other in the collateral or indirect line. 

I 2. The right of representation of kin 
dred for the purposes of distribution of per¬ 
sonalty, in the descending line, reaches be¬ 
yond the great-grandchildren of the same 
parents, but in the collateral line it is not 
allowed to reach beyond brothers’ and sis¬ 
ters’ children. The English law agrees in 
its computation with the civil and ecclesi¬ 
astical laws, as to the right line, and with 
the civil as to collaterals, in computing 
who are entitled to administration and 
distribution of the personal property of 
intestates. 

\ 3. There are several rules to know the 
degrees of kindred; in the ascending line, 
take the son and add the father, and it 
is one degree ascending; then add the 
grandfather, and it is a second degree; a 
person added to a person in the line of 
consanguinity making a degree; if there 
are many persons, take away one, and 
you have the number of degrees, as if 
there be four persons, it is the third de¬ 
gree ; if five, the fourth, &c.; so that the 
father, son and grandchild, in the descend¬ 
ing line, though three persons, make but 
two degrees. To know in what degree of 
kindred the sons of two brothers stand, 
begin with the grandfather, and descend 
to one brother, the father of one of the 
sons, which is one degree; then descend 
to his son, the ancestor’s grandson, which 
is a second degree; and then descend 
again from the grandfather to the other 
brother, father of the other of the sons, 
which is one degree, and descend to his 
son, &c., which is a second degree; thus, 
reckoning the person from whom the 
computation is made, it appears there are 
two degrees and that the sons of two 
brothers are distant from each other two 
degrees; for in what degree either of them 
is distant from the common stock, the per¬ 
son from whom the computation is made, 
they are distant between themselves, in 
the same degree; and in every line the 
person must be reckoned from whom the 
computation is made. If the kindred are 
not equally distant from the common 
stock, then in what degree the most re¬ 
mote is distant, in the same degree they 
are distant between themselves, and so 
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the line of the most remote makes the 
degree. Wood Com. L. 48. 

KIN-BOTE.—In old Saxon law, compensa¬ 
tion for the murder of a kinsman. 

Kin, next of, (defined). 3 Bro. Ch. 355; 
Reeve Dom. Rel. 18. 

-(in a statute). 1 Black (U. S.) 459. 

-(in a will). 12 Yes. 433. 

KIND RE D —See Kin. 

Kindred, (as equivalent to “ consanguinity ”). 
15 Ves. 92, 107. 

-(in a statute). 38 Me. 153; 11 Cush. 

(Mass.) 24. 

Kindred of the half blood, (in a stat¬ 
ute). 116 Mass. 562. 

KIN Gr.—See Civil List; Debt, § 7; De- 
mesnb, \ 5; Demise; Parliament; Pre¬ 
rogative. 

KING-CRAFT.—The art of governing. 

KING— GrELiD. —A royal aid; an escuage 

{q. v.) 

KING’S BENCH.— The name given to 
the Queen’s Bench (q. v.) when a king is on the 
throne of England. 

KING’S CHAMBERS.— Those portions 
of the seas, adjacent to the coasts of Great Britain, 
which are inclosed within headlands so as to be 
cut off from the open sea by imaginary straight 
lines drawn from one promontory to another. 
They appear to have always formed part of the 
territorial waters of the crown. Couls. & F. 
Waters 12, n . (3). See High Seas; Territo¬ 
rial Waters. 

KING’S COUNSEL .—See Queen’s 
Counsel. 

KING-’S HOUSEHOLD .—See Civil 
List. 

KING’S SILVER.— The money which 
was paid to the king, in the Court of Common 
Pleas, for a license granted to a man to levy a 
fine of lands, tenements or hereditaments, to 
another person; and this must have been com¬ 
pounded, according to the value of the land, in 
the alienation office, before the fine would have 
passed. 2 Inst. 511. See Fine. 

KING’S WIDOW.—A widow of the 
king’s tenant-in-chief, who was obliged to take 
oath in chancery that she would not marry 
without the king’s leave. 

KINGDOM.—The territories subject to a 
monarch, either king or queen. 

KING-S-AT-ARMS.—The principal her¬ 
ald of England was of old designated king of 
the heralds, a title which seems to have been 


exchanged for king-at-arms about the reign of 
Henry IV. The kings-at-arms at present exist- 
ing in England are three: Garter, Clarenceux, 
and Norroy, besides Bath, who is not a member 
of the college. Scotland is placed under an 
officer called Lyon King-at-Arms, and Ireland 
is the province of one named Ulster.— Wharton. 

KINSBOTE.— See Kln-bote. 

KINSFOLK.—Relations; those who 
are of the same family. 

KINSMAN.—A man of the same race 
or family. 

Kinsman, (in a will). 2 P. Wms. 324. 

Kinsmen and kinswomen, (in a will). 17 
Ves. 371-373. 

KINSWOMAN.—A female relation. 

KINTAL, or KINTLE.—A hundred 

pounds in weight. See Quintal. 

KINTLIDGE.—A ship’s ballast. See 

Kentlage. 

KIPPER-TIME.—The space of time be¬ 
tween the 3d of May and the Epiphany, in 
which fishing for salmon in the Thames, between 
Gravesend and Henley-on-Thames, was forbid¬ 
den. Rot. Pari. 50 Edw. III. 

KIRBY’S QUEST. —An ancient record 
remaining with the remembrancer of the Ex¬ 
chequer, so called from its being the inquest of 
John de Kirby, treasurer of King Edward 1.— 
Blount; Cowell . 

KIRK. —A church. 

KIRK-NOTE, or KIRK-MOTE.—A 

meeting of parishioners on church affairs. 

KIRK-OFFICER.— The beadle of a 
church in Scotland. 

KIRK-SESSION— A parochial church 
court in Scotland, consisting of the ministers and 
elders of each parish. 

KLEPTOMANIA.— Insanity in the 
form of an irresistible propensity to steal. 

Kleptomania, (defined). 10 Tex. App. 524. 

KNAVE.— An old Saxon word, which had 
at first a sense of simplicity and innocence, for it 
signified a boy, i. e. a boy, distinguished from 
a girl, in several old writers; afterwards it was 
taken for a servant boy, and a,t length for any 
servant man; also it was applied to a minister or 
officer that bore the weapon or shield of his 
superior. And it was sometimes of old made 
use of as a titular addition. The word is now 
perverted to the hardest meaning, viz., a false 
and deceitful man.— Jacob. 
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Knave, (imports dishonesty). 5 Pick. (Mass.) 
244. 

KNAVESHIP.—A portion of grain, given 
to a mill-servant from tenants who were bound 
to grind their grain at such mill. See Thirlage. 

KNIGHT.— 

{ 1. The dignity of knighthood ordinarily 
denotes that of a knight bachelor, which is the 
lowest title of dignity in England. (See Dig¬ 
nity.) There are other kinds of knights, Buch 
as knights of the garter and of the bath, who 
are ot’ higher degree. 2 Steph. Com. 612. 

2 2. “Knights of the shire” is the technical 
name for those members of parliament who rep¬ 
resent the counties, as opposed to the citizens 
and burgesses, or borough members, who repre¬ 
sent the towns. 1 Id . 128. 

KNIGHT’S FEE. — See Fee, \ 6. 

KNIGHT'S SERVICE.— 

J 1. Tenure by knight’s service was where a 
man held land of another person or of the crown 
by military service, of which the principal varie¬ 
ties were escuage, grand serjeant.y, castleward 
and cornage (q. v.) 

2 2. Knight’s service had five incidents, 
namely, aids, relief, wardship, marriage and 
escheat; the king’s tenants in capite ut de corond 
were further liable to primer seisin and fines for 
alienation. (Litt. 22 95, 103 et seq.; 2 Bl. Com. 
53. See the various titles; also, Feadty ; Hom¬ 
age; Ousterlemain; Service; Tenure.) 
Tenure by knight’s service was converted into 
common socage by Stat. 12 Car. II. c. 24. 

KNIGHTENCOURT.—A court which 
used to be held twice a year by the Bishop of 
Hereford. 

KNIGMTENGU HjD. —An ancient guild 
or society formed by King Edgar. 

KNIGHTHOOD.—The character or dig¬ 
nity of a knight. This institution gave rise to 
three others, each of which is only a deviation 
from itself: (1) The primitive objects of chiv¬ 
alry induced men to enter into intimate asso¬ 
ciations, whence sprung the several orders of 
knighthood. From these, by the degeneracy 
usually befalling all establishments, are derived 
the orders still subsisting in modem Europe. 

(2) The primitive dignity of chivalry gave 
birth to that species of knighthood as at present 
conferred. The two species here mentioned, 
however, are severally distinguished by his¬ 
torians as “regular” and “honorary;” of these 
the first comprehend such as still adhere to their 
constitutions, as in requiring vows of celibacy, 
&c., and the second, those which are merely 
titular. The Teutonic order is an example of 
the former; the order of the garter of the latter. 

(3) The union of chivalry with the feudal sys¬ 
tem, and the decay of both, gave rise to knight- 
service and the compulsion of landowners to 
become knights or pay a fine. By 16 Car. L 
c. 20, no man can be compelled to take the order 


of knighthood. See Sir N. H. Nicholas’ Histoiy 
of the Ordern of Knighthood of the British 
Empire.— Wharton . 

KNIGHT-MARSHAL.—An officer in 
the royal household who has jurisdiction and 
cognizance of offences committed within the 
household and verge, and of all contracts made 
therein, a member of the household being one 
of the parties. 

KNIGHTS BACHELORS.—The most 
ancient though lowest order of knighthood. 1 
Bl. Com. 404. See Bas-ChevAdiers. 

KNIGHTS BANNERET.—Those cre¬ 
ated by the sovereign in person on the field of 
battle. They rank, generally, after knights of 
the garter. 1 Bl. Com. 403. 

KNIGHTS OF ST. MICHAEL AND 
ST. GEORGE.—An order instituted in 1818. 

KNIGHTS OF ST. PATRICK.—In¬ 
stituted in Ireland by George III., A. D. 1763. 
They have no rank in England. 

KNIGHTS OF THE BATH. — An 

order instituted by Henry IV., and revived by 
George I. They are so called from the cere¬ 
mony formerly observed of bathing the night 
before their creation. Dugd. Antiq. of Warw. 
531. 

KNIGHTS OF THE CHAMBER.— 
Those created in the sovereigns chamber in 
time of peace, not in the field. 2 Inst. 666. 

KNIGHTS OF THE GARTER.— 

This order, otherwise called “Knights of the 
Order of St. George,” was founded by Kichard I., 
and improved by Edward III., a. d. 1344. They 
formed the highest order of knights. 

KNIGHTS OF THE POST.—Hireling 
witnesses. 

KNIGHTS OF THE SHIRE.—See 

Knight, 2 2. 

KNIGHTS OF THE THISTLE.—This 

order is said to have been instituted by Achaius, 
king of Scotland, A. d. 819- The better opinion, 
however, is, that it was instituted by James V. 
in 1534, was revived by James VII. (James IL 
of England) in 1687, and re-established by Queen 
Anne in 1703. ( See Nicholas’ History of the 

Orders of Knighthood of the British Empire.) 
They have no rank in England.— Wharton. 

Knocked down, (synonymous with “ struck 
off”). 7 Hill (N. Y.) 431, 439. 

KNOT.—In nautical parlance, a divi¬ 
sion of the log-line, which answers to half 
a minute as a mile does to an hour—the 
one hundredth and twentieth part of a 
mile. So a ship going eight miles in the 
hour, is said to go eight knots. 
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KNOW-MEN, or JUST-PAST- 
MEN .—The Lollards in England. 

Knowingly, (in an indictment). 12 Mete. 
(Mass.) 448 ; 8 T. R. 536; 1 Chit. Cr. L. 174. 

-(in a statute). 22 Int. Rev. Rec. 138; 

4 Lans. (N. Y.) 17. 

Knowingly and wilfully, (in internal 
revenue act). 3 Pittsb. (Pa.) 155, 

Knowingly sell, (in a declaration). 12 
Cush. (Mass.) 499. 

Knowledge, (defined). 4 Sawy. (U. S.) 
292. 

- (distinguished from “belief”). 9 

Gray (Mass.) 271, 274. 

-(in the code). 11 Heisk. (TemO 417. 

-(in a special warranty). 1 Hill (8. C.) 

383. 


Knowledge, actual, (distinguished from 
“constructive knowledge”). 17 Bankr. Reg. 158. 

Known, (in a statute). 8 Allen (Mass.) 35, 38. 

Known or used, (of an invention, in a stat¬ 
ute). 1 Baldw. (IL S.) 309. 

Known violation of any law, (in life 
policy). 45 N. Y. 422; 6 Am. Rep. 115, 

KSAB. —A czar.— Milton. 

KYMORTHA. —A waster, rhymer, min¬ 
strel, or other vagabond who makes assemblies 
and collections. Barr. Stat. 360. 

KYST, KYSTA, or KYSTE.—A ches* 

or coffin. 

KYTH.—Kin or kindred. 




